I HTW STFF^ JfWW*? IWWft j 

I Lai Bahadur Shastri Academy of Administration . 

MUSSOORIE I 

JMOlWU I 

LIBRARY I 


Hfirr 

Accession jVo._ 

Class Mo. 

Book Mo. 


%. Tv* 






MUHAMMADAN LAW 



■ PRINCIPLES 

OF 

MUHAMMADAN LAW 

AM ESSAY AT 

A COMPLETE STATEMENT OP THE 

PERSONAL LAW APPLICABLE TO MUSLIMS 

IN 

BRITISH INDIA 

BY 

PAIZ BADRUDDIN TYABJI, M. A. 

OF THB MIDDUS TEMPLiBi BABBI8TBR>AT-1.*W 
aOMBTIlfB OFFICIATINO JUDOS. BTQH COUKT, KADSAS 


SECOND EDITION 



CALCUTTA! 

BUTTER WORTH & Co., (INDIA) LTD., 6a. Hastings Street. 

WINNIPEG: j SYDNEY 

BUTTERWORTH & CO, BUTTERWORTH & Co.. 

(CANADA) LTD. I (AUSTRALIA) LTD. 

LONDON : 

BUTTERWORTH & CO.. BELL YARD, TEMPLE BAR 

LAW PUBLISHEBS 


1919 



Printed by B. Miller, Superintendent, British India Press, Bombay 
t^nd published by Messn. Butterworth dc Co. ( India ) Limited 
Calcutta. 



TO MY FATHER 

And if tlie world did know 
The heart lie had 

'T would deem tlie praise it fields him, acantly dealt 
— DlHIE 



PREFACE 


1 HAVE attempted in this volume to state, in the form 
of a code, the principles of Muhammadan law relating to 
the subjects on which it is enforced in British India ; 
to illustrate such principles by reproducing the effect of 
some of the more important or striking instances in which 
they have been applied in the texts of authority, or in 
cases decided by the British Courts ; and where necessary 
or desirable, to discuss the principles or their application. 
The language in which the principles are stated could 
have been made more uniform had it not seemed necessary 
to adhere somewhat closely to the words used by the 
authorities on which they are based. 

Many years have elapsed since the first portion of 
what was meant to form a chapter of this work was 
written. It was written with the object of presenting the 
law of inheritance as a coherent whole, instead of a series 
of more or less detached rules. I had then had some 
experience as a lecturer on law, and had found that while 
it is an easy task to make the students learn by rote a few 
rules which suffice for solving most questions relating to 
inheritance, most students are apt to overlook the fact that 
there is anything like a scheme underlying the rules of law ; 
the consequence being that when their memory is at fault 
they cannot avail themselves of the aid of inference and 
reasoning as an index or corrective. It need hardly be 
said that the teaching of any branch of law on a system 
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which relies mainly on memory, is an injustice to the 
student no less than to the subjects, — ^instead of being a 
training to the mind, it is made to subserve a tendency 
which it is the object of education to guide and often to- 
counteract. It seemed necessary, in order to safeguard 
my lectures from this danger, to deal with the law of 
inheritance in a manner different from that which is- 
usually adopted in existing books on Muhammadan law ; 
the substance of my lectures on the law of inheritance 
was the first portion of the subject matter of this work 
which was put on paper with a view to publication. It 
has smce been entirely re-written so as to harmonise with 
the rest of this work. When I approached the other 
branches of the law, I found that in a less degree, but in a 
more insidious form, similar criticism could be applied to 
their usual presentations : the available texts on Muham- 
madan law cannot be said to count among their many 
excellences the merit of giving prominence to the fact that 
a very few leading principles underlie each subject of 
the law, and that the whole of that subject is -an 
exemplification of those principles. In. regard to the law of 
inheritance, not much thought is needed to show that the 
rules must have some common bearing upon, and some 
relation to, one central fact. Hence, in regard to this 
branch, efforts are more frequently made to trace out 
the scheme of the law. But the fate of the other branches 
of the law is less fortunate. It is forgotten that Muham- 
madan law started with a few simple rules, the continued 
expansion of which forms the body of the law now known 
to us ; and that the most important mode of expansion 
was imdertaken not piecemeal, but in the form of com- 
prehensive expositions of the law as a whole: so that 
whatever other features the rules of Muhammadan law* may 
have, they must have the characteristics of inter-depen- 
dence and coherence. 
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It will be seen, therefore, that though this work ie 
couched in a form to facilitate reference by the busy 
practitioner, it has been undertaken with the object of 
elucidating the principles of the law. 1 have, at the same 
time, endeavoured to include every rule to be found in tho 
original texts, which has oither been applied, or is likely 
to be applied, to Muslims in British India. Many of the- 
latter class of rules have had to be extracted from booka 
hitherto not translated into English. In addition to the 
original texts, it is believed that a reference will be found 
to every reported decision of any importance pronounced 
by the courts in British India or by the Privy Council in 
appeal from such courts ; the decisions of English Courts 
have been mentioned where English law may be applic- 
able on the grounds of justice, equity and good conscience ; 
and references to Hindu, Roman, and other systems of 
law have frequently been made in the hope - that they will 
be of interest, and may sometimes throw light on the 
subject under discussion. 

No one can be more conscious of the possibilities of 
error in a work of this nature than its author, and I can 
only say that every effort has been made to avoid error, 
“Where with intention I have erred,” — where, I mean 
I have chosen to differ from the views expressed by 
authorities whose reputation would have been sufficient to 
give dignity even to erroneous views (assuming them to be 
capable of error), or where I have strayed into expressing 
opinions on points uncovered by authority, I trust that 
I may find justification in the fact that it is beneficial in 
the interest of the law as a science that authors should 
venture where judges fear to tread. 

Prom one form of boldness, however, I have studiously 
refrained. I have never dared consciously to differ from 
the views expressed in the original texts of Muhammadan 
law. This forbearance may no doubt itself appear to be 
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of qiiestionable wisdom, since the exhibition of some 
'Contempt for the ancient text writers has, not infrequently, 
been the main credential of a right to speak with authority 
on Muhammadan law. My attitude towards the texts 
is, however, based on the fact that seeming inconsistencies 
or errors in the texts are, in many oases, only examples of 
that conciseness which is possible, and even necessary 
where both the writer and reader carry their law in their 
heads, and do not keep it stored up in libraries ; at other 
times they exemplify the desire of the old authors to write 
in such a manner as not to be easily understood by those 
who do not devote long years of study to the subject, or 
who seek to be their own teachers instead of sitting at the 
feet of a master. This frame of mind is well illustrated by 
such maxims of the Christian theologians as ** Si quis caper e 
potest, capiat’* or ** Qui semetipsum dbcet, asinum habet 
discipulum, asinum magistrum.” When, on the other 
hand, it is remembered that the texts are printed without 
.any marks of punctuation, without arrangement into para- 
graphs, without any distinction in the size of the letters, 
without footnotes, and seldom with any headings, with 
hardly anything to indicate where one word ends, and 
another begins — the marvel is that they should be intelli- 
gible, in most cases, to those who refer to them only 
occasionally and piecemeal. Nothing could testify more 
emphatically to their lucidity. 

I have, of course, not considered myself bound by the 
arrangement or classification of the various subjects usual 
amongst the Arab text writers. The sequence of topics 
prevalent among them, though it still preserves traces of 
logical analysis, has become cumbrous and not seldom 
confusing, owing to the texts, as they were originally 
written, having been overlaid by the insertion of details 
relating to allied topics, which were not present to^the 
minds of the original authors. Thus, for instance, it cornea 
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about that the whole law of maintenanoe is deiUt with in 
the texts, in the book on divorce. The explanation being, 
no doubt, that the earliest texts must have contained a 
casual reference merely to the maintenance pf a divorced 
wife, then as occasion arose, rtdes about maintaining an 
undivorced wife were added, and then the rules about 
maintaining all other relations — each succeeding set of 
rules being placed by the side of the topic most nearly 
allied to itself. 

My indebtedness to previous writers which has been 
acknowledged in«the course of the book, must be repeated 
here, and I must add that the debt is frequently greatest 
where acknowledgment seems out of place — ^where, for 
instance, a difficult question has been so elucidated that its 
obscurity has been for ever dispelled, and all subsequent 
treatment of it must follow the same method that has been 
proved to be so successful. 

With reference to the help that friends and well-wishers 
have given to me, I can hardly express myself adequately : 
in some oases tendering thanks is in itself a privilege, and 
accepting them not far removed from conferring a fresh 
obligation. It is owing to the encouragement I received 
from Sir Basil Scott, Chief Justice of Bombay, that I 
decided to print my manuscript copy. Mr. Justice 
Bachelor and Mr. Justice Heaton, have with great kindness 
read or looked over portions of the book as they have 
been printed, and have evinced such interest in the 
book, as even to lighten a task which has ever been in 
itself a labour of love. Mr. S. E. Kurwa, Barrisfcer-at- 
Law, has been kind enough to read a great portion of the 
work, in manuscript and in proofs, and verify most of the 
authorities cited, and has checked and corrected the table 
of enactments. Amongst other friends who do not belong 
to the law I must mention Shaikh Faizullabhai Sahib, 
Principal of the Anjuman-i- Islam Schools, where 1 received 
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a part of my early education, and thank him for translating 
texts from the Arabic, which he is eminently qualified to 
do by his wide and precise knowledge of that language, 
by his familiarity with books on Muslim law and theology, 
and by that modesty of temperament which made him 
ever willing to consider such suggestions as I could make 
to ensure the accuracy of his renderings* I barely refer 
to Mr. Hasan Latif , and refrain from mentioning more of 
such friends as 1 fear that those who are not lawyers 
prefer to have little connection with that portion of 
human activity with which lawyers are concerned. 

January y 1913, F. B. T. 



Preface 

TO THE SECOND EDITION 


In this edition I have noted the authorities up to date; 
some new “ sections ” have been added, and slight changes 
made in the method of presenting the subject. In the first 
edition I often included in a single section several rules of 
law which were intimately connected. But this made some 
sections unduly complex; and occasionally caused important 
rules of law to be buried in a sub-clause of a sub-section. 
I have, therefore, in this edition cut up each such section 
into several, numbering them independently; and have 
tried to avoid the danger of the context being overlooked 
either by a direct reference to the connected sections, or 
by the elaborate headings, sub-headings and marginal notes, 
which it is hoped will give a true orientation of the rule in 
question. 1 trust that this alteration will meet with the 
approval of a distinguished critic who was kind enough to 
commend the arrangement even as it was in the first edition. 

1 have to thank Mr. S. E. Kurwa of the Bombay Bar 
for his having altered and added- to the index so as to 
adapt it to the present edition. Several friends have been 
kind enough to point out clerical or printer’s errors, amongst 
whom 1 must specially thank Sir Lawrence Jenkins and 
Mr. J. D. Inverarit^. 

June-, 19X9. F. B. T. 
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MUHAMMADAN LAW 


CHAPTER I 


INTRODTTCTIO >r 


§1. — The Sources of Muham^nadan Law, 

In tracing the history of legal institutions we must eouHdoiw and 
distinguish between two classes of forces operating on development 
their development and growth. These forces are either 
the result of conscious efforts at improvement, made by 
persons who exercise authority and power, or they are the 
unseen currents of thonglit, which effect imperceptible 
changes, often against the prolessed ideas of the time. In 
the earlier stages of society, men are not governed by 
strict law ; its place is taken by custom, which prescribes 
courses of conduct, that arc “ semi-consciously followed 
and enforced rather by instinct and habit than by definite 
sanctions.” Hence customs arc flexible, and susceptible of 
spontaneous variation to keep pace with the developmeni 
of public opinion. Writers on Muslim law have been too 
apt to take mto consideration only those forces that have 
been applied consciously, after the spread of Islam, — and 
to ignore those rudimentary ideas, which, in the words of . 

Sir Henry Maine, “ are to the jurist what the primary 
crusts are to the geologists, and which contain potentially 
all the forms in which l^iaw haa exhibited itself.” * 

It is not surprising indeed that the personality of the importance 
Prophet Muhammad should loom so large in the minds of ^lore wam. 
all who approach any matter associated with him or his 


1 '• Ancient Lfttv,” 3r<l K<I., 3. 
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religion, as to draw them away from the study of any thing 
not connected with him ; for “ more than any man that 
ever lived Muhammad sha^Kid the destinies of his people,”’ 
But law has to he traced for its true origin to a period far 
anterior to its articulate enunciation ; long before an idea 
can be crystalliseil into a positive enactment, it must have 
floated in the minds and hovered over the actions of the 
people, amongst whom it subsecpiently takes definite shape. 
Thus, to take our stait from the Quran for finding out the 
first origins of Muslim institutions, is to leave out of con- 
sideration a great portion of th(‘ really illuminating history 
of those institutions ; it is to omit to study tliat which 
would olien b(^ the only (‘\pla.nalion of the varying forms 
take.n by the rules of law, or tin* intc'i'im'tatioiis given to 
them, and of flie eontr()v(M‘si(‘s and disputations that puzzle 
later gejierations ; it is to commonee our study, not when 
the plienomena with which w'e hav(‘ to deal ar(‘ few and 
simple, but when tlu'v have l)ecojne pc‘ri)l(>xing from their 
number and diveisity. 

Those who luivt* written on the laws of the Mussul- 
mans, and hav(‘ ignonxl the eusfoms jind usages that pre- 
vailed before the Quran was revealed, eaiinot take refuge 
under either the form or subsluner' of that book. For, 
though the Quran resembles a eod(‘ in this, tliat it derives 
all its authority from ilscdl, juuI eame into force' from being 
promulgated, as sueli, yet it do('S not, hi any poition of it, 
profess to l)e a eoele <'omplete in itsc*ll. !t was given to 
tlio world not as such a eoih', hut in fragments, dining a 
})(Tiod of 22 years (tJdU to ()‘f2 aftiT ('lirist); and it was 
^e^'er eollected and arranged in the life-time of the Froplict, 
At his death the Quran consisted of the jiassages taken 
ilowii on palm-leaves or skins “ put promiscuously into 
a elu‘st observing no ordei of time.”' Abu F>akr (who 
succeetled the Prophet as Khalifa, ami died in 034, after a 

1 Nicholisuu's "LlUTiiry lli.Soiy oi llir Aiab?," I7U. 
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rule of two years) had tiu* vai’ioiis passages forniiiig tiic 
Quran, collecttHl I'oi' th(‘ lirsi iiinc, Zakl ibii Tliahit, who 
was entrusted witli the work, says: “I souglit loi the 
Quran and e()lleet('(l it I'roiu tin l('aves of tlie date and wliito 
stones and the hrc'asts of people > enunnhercfi it.” 

“What 2\bii Ihikr (lid els(% b('in,u. peihaps no jiiei-o than to 
range the chai)t(ns in th('if present onhn-, which lie seems 
to have done without any M io tinu'. Ini', ing gi'iierally 
placed tlie longest tiisi."' An-'Mii-r so teen year ! elapsed, 
and tJicji 'rthinan onhnrd tin' mi t>»nl eoltilioii ot tlie 
Quran ; and then (in tido a'lei ('li’(d,/.(., IS yi-ars after the 
death of the Propln I) it took tl>e textual form in wliieh we 
liavc it at the j)r('sent day. All tin' Iranseripts now e.xist- 
ing are from ’rtliman's edition: for tin' varying <'opies 
then existing wi'O' eonnnitti'd to tin' llanu's. Sims' then 
there has been no allc'rjdion. 'I'lieve is, .says Sir William 
Muir, ill his “bile of Mahon. ('t,” “piobabiy no other work 
in the world which has rei.tained Iwelve eeiitiiries with so 
jnirc a text.” 

'J'he Quran dillers from a e(jd<‘- in regard to hn 
contents no lo.ss Ilian in ix'gard to its form. A very small 
portion of it has any ri'fereius' to law. 'I'lie following 
verse may tliron .sonn' light on its object and purpose — 

“ 'riiivt IS tile ' Tlii'ic Is till tloul>l llu'icin ii giiiilc tn llic 
pcisoiis wilt) bclit'Vt' in lilt iinsi't'ii. aiul .ni- sti'inli'.isl in 
|ir,i.\ci , iiiiil. of wli.l1 we Innc' j>i\i‘ii them, (‘\|K'ni| m .'linis , 
who lit'licic III what is ivM-aliMl tn tlieiii, ami wliat was 
revealed hetnie ihein. .iml nl the here.iltei llnw .ne Mile 

(hiran. II, 1 

It will thus be seen that the main purpose of the Quran "''" i 
is not that of a eodt'. It, indec'd, gives ('\pr('.ssion to l.slain 
as a religion, but this it do(‘s most, often, nneonseiously, 
if the expression may Ix' permitted, and spontaneously, 
rather than categorically, in the form of ivHeetions on 


1' S.tK'’t. Koi.lii ■ l‘ivliiiiili:il.v DlsCOUTar, ~i-i-ll>iii 



4 


INTEODTTCTION 


irom law of 
inlivritancc. 


life, and about the future, ratJier than of dogmas ; and 
“ religion ” in this connection must bo understood in a 
sense iniieh broader than that wliich we give to that term 
at tlie present time : it must be understood as a “ divine 
influence underlying mid supporting every relation of life 
and every social institution.”^ And still the Quran is one 
of the shortest of the great religions books of the world — • 
being less lengthy iJian the New Testament, taken by itself. 
Again, Islam itself is not proinulgatc'd in the Quran as a 
new doctrine, but as a eontiimation of the old religions 
that w(To brought by the Prophets before Muhammad, to 
their tiibes — 

■‘Say yr, \\o iH'lif've in CJod, an<l that which hath hocn sont 
down to us. aiwl that which hath hccii scut ilowu to Abiaham 
and Jsiuail and Isaac .ind ,facob and the liji;cs, and that 
which hath been f;i\en to Alo.S(‘.s and to .Jesus and that which 
was j«i\cn to the IVophot from their bur I. Xo ditfcrcnco do 
w(‘ make between tlieni - and (o God ai-e we ..('signed.’' 

Qmmi, 11, 130. 

Nor is this so oidy with the purely religious part of 
Islam. Even the law of inheritance, a subject which is 
distinguislu'd in (he latiguagc of the Arabic lawyers by the 
term ‘ farniz,’ /.r., the. “ ordinances of God,” — because 
the Quran is fuller aiul more explicit on this branch of the 
law than on any otlior, is not completely stated in the 
Quran. Wc tiiul, for instance, tluit the Quran is silent as 
to tho.so rules of succession that were already established 
by usage, and which did not require alteration ; and there- 
fore nothing is said in it about the rights of son.s, and other 
males, to iulierit, except in so fai* as the customary law 
relating to (hem was modilied in favour of females and 
others. 

Till' legal porl.ion of the Quran mu.st therefore be 
compared, if at all, to an amending Act, rather than to a 



THR QURAN 


Code. Had it been otlicrwific, i( would liavc lost much 
of its force aiid conciseness ; for ilie Ai-'ibs w lio were 
tenacious of tlieir own enston^s, wer(' well ci.rquaintcd with 
them and wanted no rc|iotitioii of thein.^ 

Tims the, very r Innnnstam*'' Ihid hieir old n^a^i-s and < 

rri'-Mnniit 

customs Avere so familiar to the A tabs as noi to leqnirc.iHtmmnot 
repetition, was a cause why Mu v caim- to Ih unduly fn !vno«n to 
neglected in the first days of I'-’l.tm. a d why 'h * Quran 
is always taken as thu starting jioii-- for th^' study of the 
Law. But the eonn'‘ that may have Imcm natural and 
convenient in countri.‘s in wlik-h, .oiid at a time when, tin* 
Pre-Tslamic customs of Arabia a\'« re familiar to all, is follow- 
ed, ‘cessante ratioiie,’ at the present day in India, — and 
writers on the laAv of inheritance comnn'uei* thesubji'ct, by 
treating of what is laid down in the Quran without referring 
to what preceded it. The result is that the scheme under- 
lying the law is buried in a number ol disconnected details, 
which become bewildering, as the reiwler has no means of 
discerning their relation to the parent theory. 

But there is another, and more lasting, cause for the (2) v.iinir.iuon 
neglect of all that precedi'd tin* Prophet. There soon pliiM. niul 
arose, on the one hand an enthusiastic admiration and 
love for his character, and on the other, a contemj^t for the 
period before Islam, and all connected with it. It is ditti- 
cult for non -Muslims, and for men who are not aequaiutt'd 
with the character of Muhammad, to have any conception 
of the feelings with which he came to be regarded, - 
“with his mighty powers of imagination, elevation of mind, 
delicacy, and refinement of feeling.” ^ Instances may be 
easily multiplied to sliow liow eager the Mussulmans were 
from the earliest times to see tlie Prophet, or to be abh; 

> The Araliic word rmrusini, iimmiis iiioiiii- 2 • 'I'eii mmi..,' -. ml \ii.i-, hi- -eixiiiit, ‘ «:i'! 

uientH recortliiiK the cii-toiiw :im<I ii-.>«e- i>l the I jilioiit the rrophel, .iml he iiexer -aul a- iimeh 
people. It i.- allied to riinH wliitli oiir!iii.illi .1- "ull ' in me.’ . . The nur-l e\pie— 1011 he 

men lit II murk, mid then aeiiniied the me.iiiiii;; e\er 1 ii-e ot in i mixi i-.ilinii w:i-. Wli.il Im- 

iif enstom amlkiw. J?ii»hiii i-ttlie plnr.il ol rnon, lome In him' M.iy In- lorehe.ul he il.nkened 
.iml is a well known term in rexeime mallei-. ailh mini'’ AMien .i-ked to 1-111-0 -nine one, 
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to claim tho least oonnoctioii with Iiim.^ How strongly 
tlio p(*rsoi\alitv <li(‘ Prophet, as a guide in the smallest 
coiioerns of life, dominated the minds of men of the greatest 
intelleel and horning, may In* even)])li(i('d by the fact that 
tho Imam I bn llaid)ar^’ would not eat w.iter-melons, 
because, tliongh he know that th(‘ Pro|)het nte them, ho 
could not dis(:ov(‘r in what manner In* did so.'^ 

TiiBTiforniB Nor did the desin* to refer to the Eh’ophet as tho great 

tranBfonnrrt cxem])l:i,r of life, nnd to leave* tln^ Pre-lslamie enstoms and 
Arabsocuty. i.nnotio(‘d, save in a casual manner, arise merely 

from a peisonal admiration for the Fhopliet: t!ic reforms 
intiodneed by Islam wen* sinih as to bring alnnit a complete 
transformation of the society of the Arabs. So conscious 
were* “he Ara-bs themselves of this change, that they began 
to refer to the {‘eriod before Muhammad as tin* ‘ayyam-il- 
jahiliyya,’ i.e., “ tin* period of ignorance or rather wildness 
or savagery, in anlitln*sis to the moral reas<)nafd(Miess of a 


he rcpilcil, ' I lint sriil (•> mi <•. till* 

to hi ‘ 11 iiiiTi \ , t o m.inkiiict.' Ilo \ I'ltoil t li'' Ml k, 
lollmicd iiliv litfl III’ iili’t. ill 1 1 pti it tl-r I 111 il.it Kill 
111 II kI.iM’ (i> ililiMi’l, iim’IhIi'i* Ins nwii ilntlii's. 
IhllKl’il till’ K<'.lt' ■Hill ll.lil.'l ilpnii linilsill," 
" 111’ 111 viT lll^l liltllilli”! Ills ll.lllil lilt 111 Ihntllil 
iiiiiii's p.iliii’i, .Hill tiiriK’il not lii’liiii’ till’ (ilhi'i 
liiiil tuiiiiiil " “ III’ w.is till’ ninsi i.iilliliil pro 
li’ilnr nt tliosi' lu’ jirnli’i li’il, llu’ siu’i’tist .mil 
liirist iiuri’i’nlili* lii (’oiiii’r .itinll. TllOs.’ wli.i 

Miw liiiii xM’ri’ Niuiil(>iils filli’d lutli ri'M’ii’iii I’ , 
tlinsi’ who (.’iiiii’ iH’.ir liiiii loll’d liiiii. 'I'Ih’s who 
di’slllili’ IlHIl would sll\, ■ I ll.lXl' IH’M’I S,*1| Ills 
lik’p, I'lthi’r lii’fore oi .itlei . ” l..iiii’-l*oc.l(’'s 
“ Molinmiiind," p. xm\. Scp 'ririnizi’s ./kwi/, 

1 li. 0. " Is It possillll’, f.lllll’l’ III Xlidiillu, 
tliiit thou host Ik’i’ii with Aliih.HiiiiiMd Y w.is 
till’ i|ii('sli(iii .’iddii’sn’d In .’i pLOMs Muslim to 
lli.d/il.i III till’ IMosiiui’ of ICiiht • “ DiH’it tlioii 

rciillv si'(> till’ I’roplii’t, .Hid wort. Ihu.i on f.iiiii- 
Iiii Ic’iiiis iMtIi liim'''”- ‘ .Soil of iiiv I iifh. It 
Is indi’rd .is llioii suvrsl ” ’ \iid how wm 

thou wont to hi'liaxp tiiw.iid'i thr 1 ‘io|)lii’t " 
“ Vi’iilx wi' iisfil to i.iliiiiii li.inl to )ili’,is( him" 
"Will. h\ llir l.iird ! " r\i|ilmed thi’ nidi’iil 
listi'Mi’r, ‘ hid I hut Ih'i’ii iiIim’ hi his limi* I 
would mil li iM’ .dlimrd liiiil to put Ins Idi’ssul 
tool iipuii till’ I nth, hill would h.i\r horiii’ him 
OH mx shoiilili’rs xxlii’ri’X’i’r hi' listrd." Ilis|i;iiii 
ihii Miihaiimi.iil -il K.ilbi xdit’d ’Iiil V H.) 


S,iiit-uii-.\iilit (.’d. to VVilsti’iili’Id), 205, 
“I'pon .HiotlH-r oii.isloii th” xriiitliliil ‘ llhoda 
Ihli’iH’d to ,1 I’omtMiiioii who xv.is ri’dtliiR before 
HI .issi’iiililx Mow I hi’ I'liiplii’fi lii’iiil w.is shaved 
■a till’ I’llKiiHMK... mil till’ h.in distnlmted 

.iiiioiiRst Ills lolloxii I's. '|'iii. (.,|.s 0 ) thi’ j’lmiiR 

nun Klisti'iii’it Us tin’ spr.ikcr |iroi’m|pd. Ho 
iiiti’rniplid him with lliu iiiip.itii'iit I’Mlimiii- 
t.iiii' -* Would Ih.il I lud i'\i-ii II sinRli’ one of 
lliosi- hlossi’d liiilrst I xx’oiild l■ll(’rlsll it for ever 
anil prizi’ il. Iii'xoml .dl llm koIiI imd s|h,.r m tho 
xxiiild.” XI-W'.Hildl fd. JIW \. H.), Kitnb-itl 
"T'l. 

» Till’ Ip.idiT of onn ol thp four .schoolii of tho 
Siiiinis. Hu repulatiiin tor Ipnrniiift xvoh bo 
K rpat th.it Stt.ODO mi’ll .’vnd 150,11011 xx’oinpu nro said 
to hax'P atti-iidpd Ids fiiiipr.il. 

» Thu xvas, no tioiilil, im exirpine rase, .md 
Iiiuv I'U tow.irds jiutifxiiiK IIip rpiiiark with 
xxlmli Alai J.riar..it-T.ili.iii pxpliiiiicd his oiiils- 
sion to rpfi’i to thp opmioMs of Ihn Hunbal 
111 his arrat poinini’iitarv : “ Ibn Haiihal 1 h not 
.1 thpoloBian," T.iliari is I’pportcd to have Maid, 
“ Init a tniditiniiist ” ( \rih Mm Sa’aii’s KnmiUuU 
riiirnrd/i i(iiotpd in I’rof. Hriixviip’ "Literary 
llistoiv Ilf i’pisla," I. ,51511). MiihiiJiilimd Ihii 
lsli,ii| III Ills Fihiit (tilli iJispoiirsp, “On .Tnris. 
piiidpiiip, Ilip .liirists iimi 'rrmlitioiiisls") dops 
not deal willi lliii il.iidial’s tp.’ipidiias, thaiiah 
thorp .HP sPii’ir.iti’ scpiimu (ii’iiliiiK xvlth Ainhic 
\lm nniiif.t .Hill Sliuti'j, 
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civilized man.” ’ For the Mussulmans were taught by their 
religion, — 


“ To fear (Jotl, liy y(5 hesceoh i5iu-li othei and respect 

women, wJio Jiave !)orne \oii, for (hxl is wateJiing over yon.’’ 


(^uran, IV, 1. 


and that, — 

“ It is not righteousness that ye turn your face towards ii’O Rast 
and to the West, hut righteousness is in Idin who helioveth in 
God . . . and who wealth for the love* of (o»d to his 

kinsfolk, and to orph.uis, ami the neoly, and the son of the 
road, and to lliem th.tt a^k for alms, and for the freeing of 
slaves, and who is instant in prayer and giveth alms, and those 
who fiillil their eoxenant wlien they ••ovenunt, and the patient 
in advorsjt.y and affliction, and in time of violence ; these 
are they who are true, and these arc they who fear God.” 


Quran, II, 172. 


Hence it was natural that they should think with horror of 
the days of superstition and idolatry, when the widow 
formed part of the estate of her deceased husband and 
could be “ inherited ” like chattels and goods, and when 
daughters were buried alive. The believers in the one God 
thus distrusted all the preeedents of the days of brutal 
ignorance, and feared to take anything from the old 
manners and customs, unless there was some living proof 
that the Prophet of God did not disapprove of it. ^ 

These feelings find no equivocal expression in the law: 
the Pre-Islamic customs are hardly ever referred to by the 


1 Seo Nicholson’s " Llternrv History of tho 
Arabs,” 30. 

» Ibn Hisham (d. 213 A. If.) in liis recension 
of Ibn Ishmi’s Life of tho Propliet reports Ja’fnr 
Ibn Abii Tulib as aiUlressiiiR I tie NeRiisii of 
Abyssiiiiu in ttio foliowliit; terms, wtih-ti show 
how the earty Muslims rcKariteit tlie ^lahiliyya-. 
“ O King! W'e were a iinrharoiis folV, wnrstiip. 
ping idols, eating carrion, ooiiimittiiig sliaiiiefiil 
UeedH, violating tlie ties of eoiis.iiieiiliiity, .nicl 
evilly entreating our neighliniirs, the strong 
amongst us consiiniiiig the weak ; and tints we 
continued iiiitll (lod sent unto us an Apostle 
from our midst, whose pedigree and integrity 
gnd faithfulness and purity of life we knew. 


to summon us to Qod, that we should declare Ills 
unity, and worship Him, and put nwiiv tho stones 
and idols which we and otir tatliers used to 
worship in His .stead ; ami lie iiade us he tnitlifiil 
ill siH'ceh, ami faitiifiil in tlic fiilillmeiit of otir 
trusts, and observing of tiic ties of coiisang* 
nhiity and the duties ot iieigliboiirs, ami to 
refrain from lorbidilrn tilings and from bloml ; 
ami lie forbade ns fruiiiiiiimuial acts iiiid deceitful 
words, and from eunsiiiiiiiig tlie property ot 
oriiliatis ami from sliimicring virtuous women ; 
niwi hr couiniandcd us to worship (io<1, and to 
associate naught else with Him, and to pray 
and give alms and fast.” 


Quran taken 
starting poln 
and First 
SOIIHCP. of 
law. 
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Muslim jurists ^ for the purpose of elucidating the law : the 
Quran is for them the first source of the law, in point of 
time, no less than m point of importance : and if the Book 
is silent, it is supplemented by or interpreted in the light 
of the practice of the Prophet. Traditions recording the 
actions and sayings of the Prophet (which arc called the 
‘sunna,’ ‘hadith’ or ‘riwayat’) thus take their place as 
the second of the ‘asis’-’ or main sources of the laws and 
institutions of Islam. 

rroiiitionx.— There are frequent references to the authority of the 

•SHroNH S<i' KCK. ,,, . . . 

traditions m tiie sayings of the Prophet himsclt ; e.g. 
“ The Prophet said ‘ that which the Prophet of God hath 
made unlawful is like vvhat God hath made so.’ Again 
Anas repoifs : ‘ 'Phe Prophet of God said to me ‘ Mon, (if 
you are able,) keep your heart, from morning till night, and 
from night till morning, fice from malice towards anyone.’ 
Then he said ‘ Oh my son, this is one of my laws, and he 
who lovoth my laws verily loveth me, and lie who loveth 
me will be with me in paradise.’ ” Muhammad seems to 
have foreseen the danger that might arise from the zeal of 
too devoted followers ; for, when his advkio on a point of 
horticulture was followcil with scrupulous care, he said, 
“lam no more than man, but when I enjoin anything 
respt^cting religion, recei\e it; ami when I order anything 
about the affairs of the world, then 1 am nothing more than 


1 The lolhiwiiij! lontain retereiucs 

fii the ^’ll^( 0 Ill 9 III rie-lslaniic tiiim". ‘ TIh 
\ rrttw cih>eTvr<l -loiiie nt flie innhililtuiii'. m 
111! yiiriin, hir thev illil nut miirrt mothiT-. 
(ir tUiiKhterii nr iimit< ini '•ilher '.i.lf. .iiiil 
the Kr01'-e^t tliiiiK Ihet ilnl nils that .i iii.iii 
tin a two M'leis III iiiiiiringe.it tin- i>.iiiie liinc 
or that the non hiiereedeil to hi- Mther'-i 
wife." Shnliriit.iiiTn Kitahn'hihinl Wn'i-Sihnl 
(eil. hy Cnreton). ji. 110 . ‘ The \r.ili-. h.nl 
their own laws whteh t,he\ tolloweil . anil 
Jilani nmintiiineil -onte of Ihein ninl ie|iP0led 
others . . Tlieir (iistoin forha.le ni.'irnage 

with the iiiothiT .mil the ilaiiKhtPr this 
was niaint.iiiifil. They used to ilis.a]iprore ot 
a man marrvlnit the widow of his lather and 
T«laiii toilindf this .iIioBether. Tlie pr.ietii-i ol 
4’nttiim the iiglil hand ot the thief preMided 


them, and Islntn upheld this.” — Siibn't- 

iH-iofli-liitahiili, |i. loi. I am inilehted for the 
list iiuiitidion to Mr. .rusliee Abdiir Hnliini's 
iitiiie' in till' t'ohniiiiiii Law Times, see Vol. 
Vir. pp. iOl, Llfi, 

* .Ivf is usiiullv truiisliitud “ Soiiree,” — on 
the .iiuhiKiiitv ut whieli English word, see 
Vnstin’,s .Jiirispindetice ” Lect. XXVllI (4th 
Kd.). If, ."iSfi-S, and sec Holland's “ Jnrlspnid- 
enee' ' (7th KiL), 4!), on its three senses : ( 1) The 
Miiarter from wliieli we obtain our knowledge, 
(i) the iiiiale fn whieli, or the persons through 
wlioiii, ttiose rules have heen framed, wljleh 
hasp the fiir-e of law; and (.3) the authority 
rthu-h gives them that foree. 

■i ^(l^rlnll iihMnwhih, T.. 0 , 2 , 
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man.”* And again with respect to the relative ani .iority 
of the Quran and the ‘sunna’ he said : “My words are not 
contrary to the words of God, but the word of God can 
contradict mine.”^ 

But tliougli the Pro- Islamic usages Jiave boon ousted Siiiiim ■ now the 
from all formal recognition in Islam, and the ‘ sunna ’ illll ClWto'llW {«>.. of 
made to take their platjo, yet a good many of the old n if»- S 
toms must be lying embedded in the traditions ihemselvcs. 

For, taking the usual classification <»f the ‘sunna,’ — mto 
the ‘ sunnat-ul“fi‘cl ’ (z.f’., the tnwiitions about what the 
Prophet did himself), the ‘ sunnat-ul-qaiir (that which he 
enjoined by words), and thirdly the ‘sunnat-ul-taqrir ’ (that 
which was done in his presence, without his disapproval), — 
the last must have represented largely the original customs 
and usages of the Pre- Islamic Arabs. And, again, whenever 
the standaid set by the example and precept of the Prophet 
was found to be too novel or too high, there was a natural 
tendency, perhaps unconscious, to revert to the old customs 
and views of life. This tendency accounts foi the rules 
of divorce, which in practice have fallen from their high 
estate, and which arc recognised by law, though admitted 
to be sinful,'^ for the stringent way in which the rights* of 
females to iidicrit arc interpreted, though they interfere 
with logic and principle, and for many similar develop- 
ments of the law. 

The task, however, of investigating the sources from 
which the ideas and notions underlying the Muhammadan 
law arise, becomes difficult, owing, in the first place, to the 
fact that we have seldom any means of distinguishing, in the 
‘ sunna,’ what portion of the practice of the Prophet was a 
departure from the pre-existing usages : even where he is 
reported to have disapproved of any course of conduct, there 
is often nothing to show whether the course of conduct 


1 Misehnt-ul’Mnmibifi I., «, 
? Ibid. I. 0, 3, 


Soe «. 142. iiiul coioment tliproto. 
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CUStOlIW l\8 

Hiicli ou»tr(| 


flisapprovcd by liim was in accordance with a prevalent 
Prc-lslamic usage.’ It must, therefore, be admitted that 
1 he traditions can, after all, tJirowoulya fitful and imperfect 
light on the institutions of the Arabs before Muhammad — 
too im[)erfect very often to allow of our putting forward 
any theory whmh is not gratuitous and premature. Yet, 
we have the authority of Sir Henry Maine, for thinking 
that even theories which may be so characterised, “ rescue 
jurisprudeiun^ from that worse and more ignoble condition 
not unknown to ‘ourselves,’ in which nothing like a 
generalization is aspired to, aiul law is regarded as a mere 
empirical ])ursuit.”- 

Having recognized how importajit and integral a part of 
Islemic institutions the Pre- Islamic customs are, the reader 
will gather, from what has just preceded, how, and through 
what reasons, the second siagi^ in the history of Muham- 
madan law is reaclu'd,- when all avowed de])endenco upon 
the aid of those customs is thrown off by the ‘ faqihs ’ 
(canonical lawyers) of Islam. Henciiforth the development of 
the law has necessarily to be refeired only to forces contain- 
ed within Islam itself, -r/v., the Quran and the tiaditions.''* 


I 8(1iuIiiin wliti liiiM* sliulwtl (Ik- i.iiIv hl■.(<l|\ 

ni Muslim iii»t it lit lOll^, Ii.im- Im-i-ii .ilili- to «lo.ui 
liiturmatiuii “scanty ami iim<'tt.ilii at ln-st ’ 
Irniii the tulliiwiiiK ami similar koukos I'Iu- 
KO-at lexiums sinli as tin* Ijiixiii-iit- Arnh b\ 
Jamnlmldin ilni MiiUarram (il. 711 H >, ami 
till’ QamvH of I’liiTiwaimili , tin- uilli'i lions ot 
pmmiei, hinli ns the iil Alnii 

I'araj Isfalmiii, llic l(nl nl-FtirU l>\ Mm Unli 
lUlilillii (tlic laiii(>ate ut Ati'lnl Kalimiiii 111 ol 
Spain), mill tin- flmmim ot Ifalnb bm A'^s (o. 
tJ45 A. n.). Tlie Aralw tlie'ns*-l\t‘« ha\e a 
hayiiiK that “ pex-trv is tin- inililii- rtvislnr ot 
(lie Aralw," Allied to iwetn , arc the prove. Iw.- - 
ot winch there arc collections t>y Molar.zii'-iil- 
Zahhl (cir. 17ti A. II.), ami M.iv.lmii (circ. ...M 
A. IT.). Tlicn there -oc (he KeoRiapliical \ioit> 
lit J1as.ni dm \niiiiid-ul-Haiii.id.iiii. ninn-d 
Ji^irn1-iil-Ariih, .-nid M-fkhl. 'rnc seventh 
hook ol tin- liittcr work treats of flu- ti.idilioiis 
111 Prc-lsI.iiiiK iiiiicii. Till* aecolints of luodern 
writei'i siK It as r,am' ami Burton, cm tlicriistoni^ 
,tml milliner, now previuliiiu m Muslim loiiii- 
tries, are .iNo lielpliil. Mmli liiiormatioii m 
to 1)1- ohtnhied iroin the (•inmiieiilariei on the 
Quran by Talnri, /am.-hhsharl ninl B,-iidhnni, 


on those (loitioiis ot the Quinn which altered 
(he iiri -e\is( iiiK US.IKC, -notably about in- 
r.iiitlelde (Qinun, VI. !:B), orphunii, and 
«omeu(i6.n, lti.2(l). Ml. I'm e .iml M. ('auaslii 
do IVieev.il have m.ide lull live of these sources 
m thi'ir hooks. Si-c .tiso Brol. dc Ooeje’n Article 
on “ I'ahan and tlw Karly Arab Historians" 
III the ICmiclop. lintt. ('ith Kd.) XXXllf—l, 
el seipi lama atti r this was written, Mr. .rustiee 
-MiUiir Italinu's Book on “ .Muhamniadnii 
Jurispr'idenci, ” made Its appearaiiee. Its first 
pages show that, the views exiiresseil here 
ire not opposed to those of persons who are far 
hitfer i|uiililled to speak ■m the suhjeet. 

* " \iieieiit Law," 3ril Ed., 

’ What has heen said above about the Quran, 
and the nuniia, may a (ford some explanation 
of the fact that writers on the law of Inherit- 
ance aic BiiUty of so Kross an Inversion of 
tho historical order in the freatnient of their 
snhjci-t,ns to heKin their exposition of the aub- 
jeit with a statement of the laws eontolnedln the 
Quran, hisleinl of dcaliiiB first wltli the Keueral 
yheiiie on winch the system is based- as tliough 
it would he iletrimentnl to the dlffnlty and 
itnfhorlty of (he Quran if it were considered 
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So long indeed as flie Arabs were confined, in their Neressity of 

~ ^ rapid e.vparwion 

activities, to a portion of Arabia, tin* Quran and the- reports of the law in 

’ . . I i- 11 • the tst '•(•ntiirv 

about ib(' pra(;tic(‘ of <lie Pro pi u't were ample tor all llieir nttheHijia. 
affairs. Put, in tlu* eourse of fin* fw'cidy years that tlu' 

Prophet gave tlie law, (en t)f whieli w<'re jiassed in. his 
early struggles, befort* his inlhuMue was of a nature 
to affect the conduct of the Arabs as a nation,— he could 
not possibly have met with all <h<' v...‘ie<l cases tliat would 
spring up in tin* latta- days of l.sl.im, wlu n it spread from 
Arabia to P(M*si,i an<l Spain. H<‘w rapidlv tin- oeeasion 
arose for expanding tlu' law, jna\ he more easily stated, than 
realised. Within tw(‘nty-tlu< e ye;- is of the atl vent of the 
Prophtd, Damascus w as takiMi. Syriaaiid Mesopotamia were 
added in t he courst' of four more \ ears. Another four sufficed 
to carry th<^ armies of fin- Khalil to Kgvpf and to Persia. 

In the 41sf year of the Hijra the Muslims wau’e at Herat; 
in the 56th year, at Sama.r<|a.iid ('.irlliage fell in the 74th 
year; Toledo in th(‘ 0:b(!. 

These armies did not go m(*rely for eonrjuest. The 
dynamic force lhaf vousimI flu* Arabs to such uniiaralleled 
activity was rf'ligioii; ' tin* Aral) armies were always 
accompauictl by theologians ami teachers of religion, for 
giving to the eompieved nations the light of Islam. 

If, during all these years of comiuest, tlio laws of the '-‘cai 
new religion had consisted of oidy the few legal rulcfi uf the law by 
contained in the Quran, and, if there had been nothing else 
to fall back upon, but scanty reports of the practice of the 
Prophet, it is plain that the local laws an<l usages could 
have been displaced only to a very slight extent, and wc 
should have had iiulopeudent systems of Islainio law for 
each country avIictc t li at religion had spread -each system 
based on the law^s of tlio particular country, as altered 

111 its chronoloeirivl order, nfter the I’re-lslninie ot tins world : ” ll>n-nl-TI<|tatj!i’s Al-Fiik-lin (ed. 
oimtOTUH uiid the porlioiiH of tlu; snnm which by Vlilwardl., I8G0, lUI). There is a later 
loavo thii early usages un.dtered. edilioii ol lliis Iiisfmy liv Prof. Dereubiirg, JMUD. 

• “The Muslims were the army, and their 1 ha\e iiuoteU fioiii Plot. ISiowiie’s rciKlerings, 
wars were for the faith, and not for the things 
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by a few new principles introduced by Islam. The law 
relating to land partially exemplifies this process. But that 
is an exceptional ease. As a rule, it may be said, that, 
though we have many schools of Muhammadan law, these 
schools have not a territorial, but a sectarian basis. The 
lawsof theNinmisaiKlShiahsmay dilfer, but the followers 
of the same sect, whether in Algeria or in India, are 
governed by the same laws. This unity in the laws of the 
Mussulmans arises from the fact, that, at the same time that 
tlic lu'w faith began to spread, there arose a mimber of 
jurists distinguished alike foi their 7eal for Islam, and 
for their ability to systematize the science of law, — who 
wrote treatises that supplied the place of codes for the 
Miissuluians, trau.sforming Muhammadan law from a few 
detached rules to a complek' system of jurisprudence.’ 

Politico hor thepurpose, howcAw, of foJlowingthe main currents 

jhHaw. of thought that may be tracerl in the expansion of Islamic 

ideas, it must bo recalled to memorv, tiiat, after the death 
of the Prophet, his first four successors (called ‘al khulafa- 
ur-rashidfm’ or “the just Khalifs”*) carried on the Govern- 
ment of tlie Muslim empire in much the same manner as 
the Prophet had done." This course was nat ural, not only 
because of their personal characters, but because the 
memory of tlie Prophet was so recent that any departure 
from his practice woidd have received violent opposition. 
The earlier Khalifs Avere, at tJie same time, actively and 
avowedly assisted by an advisory Council of the ‘ as-hab ’ 
(companions) of the Propliet, Avho could well claim to be 
the repositories of the thoughts and ideals of the Prophet. 
But this did not last long. The* assassination of 'Ali, the 
fourth Klialif, was followed by the accession of .Mu’awiyah 

1 Prof. JI 11/.1 Kimm Upk »>l the riiMor-itx the list i. ))>• no means cxiwiiative. 
of ht. PetcrsIiiirK. in fraciim tlie ProBre-.a of 2 The Rovernmenf, of flie Prophet and the 
Minnie .1 iin-prinleme (./tmin. .Isia/. Scr. first Khalif-., N dewihedin the Al-Fakhn in 
ynatr., Tmii. \\.. I.'iH. ef -eoq.). iiientlons mi interestinK paswiKe, whu'h is sot 0\it In Prol . 
the iiamei ot i', emment futfUi who died within llrnwne’'< “ hiternrv History of PerMa," T, IHS. 
Dll' lirs>t <eii1iir\ ot the Hnra, and. as he waj-, lS{t, 
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(a. H. 40), a shiewd ruler, more ol a statesman, than a 
religious head. The majority of tlie ‘ Ummayyad dynasty 
(as the descendants of Mu'awiyah were called) were kings 
of the same character, if not of the same al iU(>, and their 
support of Islam was aei uatod far more hy werldly nx^tives 
than could ever be attributed to the “ just Khalifs.’ * 

It was during the reign of tin* IJnanayyads that the rradia-i!.. 
fuU po'ssibilities of tlie traditions, as a source of ihe law 
began to be realized: it was toll to be an enormous imwer in 
the hands of the authority's, to be able to rely on accounts 
of the practice of the IVophet which could be so easily 
manufactured. The third class of the traditions — the 

authority. 

‘ sunnat-ul-taqrir losting as it does on the tacit approval 
of the Prophet, lent itself to most easy manipulation for the 
support of any course of conduct approved by common 
sentiment, or desired by the legal authority of the time. 

For, the ‘sunn a’ is authoritative only so far as its contents 
go, whereas the Quran has iis legal force in itself, and its 
very words constitute the law; and the two differ from 
each other in the same way as tlie unwritten law, of the 
English lawyers, differs from what they call wiitten law:^ 
the ‘suima’ could, when occasion requiied, be explained and 
distinguished, with far greater ease than the Quran. Hence, 
it is not surprising that the “forging of traditions became Gorged, 
a recognised politicial and religious weapon.” “ While 
every impartial student of Islam,” says Mr. Nicholson, 

“will admit the justice of Ibn-Qutayba’s ® claim that ‘ no 
religion has such historical attestations as Islam,’ he must 
at the same time cordially assent to the observation made 
by another Muhammadan, ‘In nothing do we see pious men 
more given to falsehood than in Tradition,’”*. To this 

1 WoUd II. (125-26 A. II.), one of the last of > Auatlii’a Jurisprudence 1. 105. 
the ‘Ummayads, went bo far ' as to suffer his s Died 270 A. II. ; lie was for some time Qaz! 

concubines to take liia place in public prayer, at Diiiawur, tho author of KUab^ut-Ma’arif, 
and to use the Quran as a target for his arrows She’ir Wa’f S/tu’ant, Adab-ut-Katib and Vt/un- 
Chauvln’s Esaai Sur VHittorie de VUlamimc, ut-Akhbnr. 

170 : Al-Fakhn, 160. 4 " Literary liistor^ of tlie Arabs,” 145. 
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statewGiii, the fact ihnt out of the vast store of tiw ‘siiiina, 
Aim Hanifi} (a. ir. SO-150) is said fo Imre considered only J8 
as tnistwortliy, affords an authority that lu'wls no coinmeut. 
The process of forgery might iiave lu'cn sto|)])ed, had some 
such stops been taken for the early ooliocdion of the tradi- 
tions in nil aiithentie and aiitJioritativi' form, as was done 
with the Quran. Bui in the da_ys of the first Khalifs the 
life of tiie Prophet was too vividly ])rosent befoi^ their 
minds for any such action, and later some of the staunchest 
friends of Islam were, for various reasons, ojiposed to the 
ti'aditioi'S being colleeted, — one of which was a fear that, if 
they wore put in writing, they might (ionie to compete 
with the Quran itself.' 

Colled inn^ oi Tt was only in tlu^ n'igind’ ‘Umar H.('.MM01 A,ir.), and, 

traditions. s])eeial reijuest, that' Abii ibn Sliidiab-az- 

Zuhri (who died in 120 \. ii.) made tin' lirst known collec- 
tion of the traditions. At about the stum' lime, Abdul Malik 
ibn Juraij made anotlu'r eolleetion. 'I’hese eolleetions were, 
however, arranged, not aeeording to tlie subjects with which 
they deal, but according to the nanu's of tlie eoinpanions 
relating them, and wi'i'i' thus called ‘ .Uasnads, ' wliieh means 
“ attributed to, or related, or allt'gt'd (oii the authority 
of another).” It is not till tin' appetu’t'uice of tlie ‘Muwatta’ 
of Malik ibn Anas (wln» died in 175) A. ii.) tlmt we get a 
‘ Musanntif, ’ /.c., ji eollectioi! of tniditioiis tirraiiged and 
classified according to subji'cts. 'Dus book has been called 
” the lirst great ( !orj)usnf Mu Imnimadaii Law^” - In the mean- 
tinu', 11)11 ‘Ali Ajwa (who w:)>. executed in 1.5.7 a. ii.) had 


I >ii' " Muslim Thi'i.l<'",\ i’lul. Ii l> 

.M.ii lUiiHild. Til. 'I III- Ici'liii^ I- \\i II illii-l ill 'I 
|i\ till' l.ii I tii.il III I III' 'll (Hill 1 1 III III \ II I III' 
lliji.i llir I i.iililiiiiii-l Aliiliii lill•llllll iliii 
llllMl.llil M V^liliil (il. V II III) Ii III In pli.lil 
ilrIrillM' iiii'iiiiiix lii'fiHi' III iiiiilil niiliiic lii- 

Il'.lllllT >,l'lil llill Vl illll-IIX \ ill 111 |)l■Mllll III- 

Ir.ii'liiliKH l*> Ix' ii’iIiicimI Io niiliii;'. Tli.'it llii-i 
li'iir- were nut nniiMiiidnl, is -Iwix.ii li\ ilii-l.i-toix 
(if till) .)('X\s, \(Iii» .il-(i hull it riidi- of fr.-'.ililKiii- 
iiiid H tviis il .-HMiiK xxilli tlif I’hiii i-iT iImi 

"the words ul iln Sdili-'- wcio Unclv iilioxc 


Inc l.iw ,iiid I III' niniihi'l,." 'I'll,., Mipiiowd 

111 III .illiidiil III 111 M.iIIIh'h .\v, 0-. "Tim'* 

ll.lXC M' lll.nlc III!' I iil|ll|l.|||i|,|„.„t ot liod of 
imiii' I'lic, 1 In Mini li.iililiiiM- '• The hutcirv ol 
ii.iiliiiiiii- .iiiiiiiii>-| ihc ('||M-Ii.iii>, iiNo iiltord- 
iili liili'lc-linn li.il.lllcl nil -1,1,11. |,„|„)- : HOC, c. 

•'I Hiri-I ’ 1,1 Dr. Wciss (trniiHlnlcd by 

J. W. Iloiic.) I, 17 . It M'rjii.; and I, 143 . 

* .N'liliol-iiii, "J.iti'iaii lUbtoryof the Ariibs." 
. 137 . 
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confessed to having circulated 4,000 false traditions. A 
century later, when Abu Dahid as-Sijistani wrote the 
‘ Kitab us-Sunnan, ’ wliich is one of the six most =iutlioi'ita- 
live Sunn.i books oir the Tra<litions, he found 500,000 ii' 
circulation, of wliich lie consideicxl oi)).> 4,800 to be 

genuine. Abu Hanifa’s opinion has been alroad^V mentioned. 

The task of distinguishing tli<? genuine from Hi® 
spurious traditions was undertaken by Ibe collectors of 
the‘sunna’ witli that earnestness and sense of duty wliich 
characterised the early Mussulman jurists, and, in the result, 
there have arisen a body of rules tliat are allied to the 
principles of forensic i‘vi4lenc<*. ^ 

At about the same time cviaits had ha])])cned in the 
political world of Islam, which were fraught with moment- 
ous conseipiencos to its future. In the year 127, A. Ji. (750 
of the (Iiristian era), Marwan the ' I'mayyml Khalif was 
defeated and dethroned, and the lunpire fell into the hands 
of Abdul Abbas as-Saffah, the hrst of the Abbaside Khalifs 
of Baghdad. This dynasty reigned from 132 to 656, a. ji., 
(t.e., 750 to 1258 of the Christian era). The Abbasides 
traced their descent from the uncle of the Prophet, 
and, both by this close comu'ction wdth him, and by their 
long rivalry with, and ho.stility to, the ‘ Ummayyads, they 
came forward as the lestorers of Islam after the period 
when the .strict principh's of that religion hail been relegated 

I The tollowiiiK WiPiil.' <>l >h' well or ime <>t the iiitei iiieUiale Jink-., M-eiii'! ti> Iiin> 

(lesciilie the toriii ot reeiintiiiK, iimJ llie iiicMle fit iiii\\oitli\ «l neillt. anil soiiiel lines he states 
inveHtiKiitiliiZ, tlie trnilitioiis ' " Kaih i-M-nt i.. nhieli «l se\eral accounts seciiis to linn the 
lulutcU In the Munls ol i‘\e-wifncs.si-ss or con- best," — Kiic\cl<i|i. iliiJt.. (!Hli ICd.), XXIII. 
teniiioniTles, tr.msiuittcd to tlu" lliial iinrrator. 1. I>e (iwjc is sjiiMklnu ol tlic Arali lilstonansi, 
throiiBh a clialn of iiitcniu'dintc rcpoitcrs l.nt his wonts iipiilv ciiualU to the process 
(<««■(«), eaiii of wliiini iiasscil on Itie oiiKiiial lollnwcil h\ flic liailithiiii-ts. 'I’Jics tested tlic 
report to his successor. Otten t he same an onid ^ellah^it^ til the traditions piiicK hy tlicir 
Is aiven In two nr more sliKhIh iliM>reeiit opinion whctlicr fir not. Ilie reporters were 
inniis, wliicli h!i\c come down to ns thioiii!li •‘worthy” iicrsnns. 'I’lic Shiahs, lor instance, 
dllfercilt. cii.ains ol repoitcrs. Otten. ton, one reject the f railil ions in wlncli one oi the 
event or one iinpoilniit iletail is told in si.\criil persons eoiiiprislnit Itic fhnlii ot (lie rmvts 
ways, on the hasis ol several cimt('iii|ior:ir\ is im opponent ol •\h. The honks tiie how- 
iltiiteiiieiit*, trniisiiiltted to the Jliial narrator ever lull of (he law ol eiidenee and proof, 
throuffh distiiK't UiieH ot tradition. The writer. Thin besides a hook In the f'utuwu-i-'AIuingiri 
therefore, exercises no iinleiiendeiit eriticisiii flevoted to e>Uleiice Kciierally, the Inst Chapter 
except as regards the choice of authorities; ot the Jiook on wills deals with the evUleiice 
or he rejects accounts of which the first author. ei|uLrvU to prow wills. 
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The law as « 
uoraplcto code 
for all luluru 
times. 


Historical value 
tiadltiuus. 


to a secondary position by Mu’awiyah and his successors. 
“ It was,” to quote the picturesque language of the author 
of ‘Al-Fakhri,’ “a dynasty abounding in good qualities, 
richly endowed with generous attributes, wherein the wares 
of Science found a ready sale, the merchandise of Culture 
was in great demand, the observances of Religion were 
respected, charitable bequests flowed freely, the world was 
prosperous, the Holy Shrine was well cared for, and the 
frontiers were bravely kept.” It was also at this period 
that men like Imams Ja‘far-as-ISadiq (a. h. 80-148), Abu 
Hanifa (a. b. 80-150), Malik ibn Anas (a. h. 95-175), 
As-18auri(A. h. 95-161), Ash-Shafi‘i (a. h. 150-204), Ibji Hanbal 
(a. ji. 104-241) and Az-Zahiri (a. ii. 202-270) nourished — 
than whose names, we have no greater in the history of 
I slamic j u risprudence. 

These great lawyers, philosophers iind theologians — 
for they “ took all knowledge for their province,’' and were 
eminent in every biancb of it known in their day — placed 
before themselves the task of completely statmg the law 
so as to embrace the whole body of jiuisprudence, and to 
deal with all conceivable phases of huuiaii iictivity, not only 
for their own time, but for all future times. They must have 
soon found that the system ” which had sufficed to guard 
the rights to a few sheep or camels ” * had to be transformed, 
before it could fulfil the function that they assigned to it. 
It must also have been clear to them that such a transforma- 
tion could not be brought about, if they had to restrict 
themselves to the Quran, and such of the traditions as they 
could accept as authentic. 

of Much has been f^aid for minimizing the importance of 
traditions, and throwing doubt or even discredit, on them 
as a source of Muhammadan law ; but their value in regard 
to the development of the law, and for the interpretation, 
no less than for the historical study, of the ordinances of the 


I Blni-doiuilii, “ AlUidiiii Tlieolui!ii” M. 
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Prophet, must not be overlooked. With this view, the follow- 
ing suggestive observations of an author dealing with a 
controversial episode of English history, may serve as a 
useful corrective. Referring to the “ question of normal 
historical beliefs, ” Dr. Figgis remarks, “ How woefully we 
may go astray if we isolate each document, or fact, and 
consider them apart from the total picture and from popular 
tradition. Any sound historical judgment must take into 
account not only the documents, but also the common 
tradition, while it must treat not merely of the facts in 
isolation, but the total picture of which they arc elements.’’ ^ 

These observations may explain how it was, that, direct ot their 
with the closer studj of the traditions, a desire arose in ^ 
the minds of the jurists to create other sources of law. 

Increase of appetite had grown by what it fed upon. The 
traditions illuminated the underlying principles of the law, 
and suggested new modes of elucidating difficulties or 
broadening the foundations. 

The first resource of which the jurists availed themselves thirp sonsf-R 
after exhausting the ‘sunna,’ is closely connected with it, ' 
and need not be refcn’cd to at any great length. Failing 
both the Quran and all direct precedents of the practice of 
the Prophet himself, the “consensus of his companions,” 
who were imbued with his spirit, was naturally considered 
by the jurists as the best guide to the law. This, the third 
‘asl’ or foundation of the law according to Muslim jurists, 
is called ‘ijma’,’ which “is defined as agreement of the 
jurists among the followers of Muhammad in a particular 
age on a question of law.” ^ 

The minds that were capable of arranging and evolving 
a whole system from the undigested materials in their 

I “ civilisation at Uie OoNH UoaUs'’by J. N. apart from tra<lltHin there was not sufflclent 
Vigglg. (London 1012), Api)X. pp. *238, 239. The e^ldeiiee to prove that JiiUiis Caesar ever lived " 
author adds : “ Further It Is not to he dmihteil J Prinelples of Miihniniundan Jtirlsprudeuce 
that even regiird to the 010*11 thoroughly * ilorn- aicordiiiR to the Ifnnall, Mallkl, ShaflT and 
mented ‘ historical facts, tradition plii>H a larw Unnbali Schools** by Mr. Justice Abdur Knhim, 
part. In our belief. Creighton said somewhere tliiH (191 1), ll.Vl^d, ’ 
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possession, did not leave the ‘ ijma’ ’ in a nebulous state. 
It may be said of them that nothing that they touched 
they did not elaborate and refine : we have a carefully 
compiled set of rules as to the classes of matters on which 
‘ijma*’ may be ciVcctive, the persons whose opinions are to 
be authoritative, the course that has to be followed where 
there is a conflict of authorities, and other cognate subjects. ’ 

^ lency ot 1 1 (locs iiot rcquirc much consideration to see that calling 

coniplelely ‘ijma*’ in aid could not furnish all the materials foi the 

lilntiis In the construction <‘f a code theoretically complete. For ‘ ijma*, ’ 

too, could throw light only on the cases that actually 
arose in flic course of a few years, and could hardly keep pace 
with the speculative powers of keen ])hilosopliers, who had 
their ideas expanded by the great territorial strides that 
Islam had made in the course of the century. To cope with 
all the cases conjured up by speculation, no less powerful an 
agency was necessary than (he right of the jurist to apply 
his own unfettered reason to the problem before him. This 
was, however, a very great' step to take, and amongst the 
leaders of iVlnslim tliought there was keen controversy on 
the subject. Some of the Doctors refused to believe that 
ajiy further knowledge could safely be sought outside the 
Quran and the precedents ap])roved by the Prophet and his 
companions ; for, they asked, is it not laid down that,— 

" With Him Jirt- the keys of tin* uiisi'eri None knows them save 
-He ; Ho knows what is in the land anil in the sea ; and there 
falls not a leaf save that Ho knows it ; nor a grain in the 
darkness of the earth, nor aught that is moist, nor aught that 
is dry, save that is in His Porspicno.is Hook.” — Quran, VI., 9. 

t’or these Doctors the “ Perspicuous Book ” of God was 
none other than the Quran, 'i'he words attributed to 

1 The Kreat, HINDU L\w-tllVBK, ai the end -i XJI. U Tlie pl.nce of “ eminent. Brjihinanas ” 
hw eiiilc, proieed'ftii a manner tliiit may be is illlcrt in l^.]nm by those ^vllo were the coin- 
(ompared witli interest to tlic vonrse {olluwed pnnions ot the I'roplietin Ins Ufe-tlme, and liiH 
1)V the MiisMilnun lawyers : " It it be asked,” meeeshors alter him. t’lie “roots” of Tlindn 
s.i>s Mann, “ how itshould be with resi»(.t lo Law are four: rexelalion (thrnnsh inspired 
(points of) the law whlrh haM- not been(speii- seers), tinditums fromsattes; usages; equity 
ain) mentioned ?~(lhe answer is) ‘that which as approved by reason (.Maim Tf, 6). In “ Doctor 
Urahmanas. wiio are Shlshthas (i. / eiiiiiient), and Stuilent," 1.4, it is stated that the L.vw oy 
propound, simil have legal ( torre ) ’ ” Maru KsoilND is grounded on six principal grounds: 
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*Umar, with reference to the burning of the Alexandrian 
Library (wliothcr or not they were ever uttered by him),’ 
represent truly the view’s of this school, the most notable 
exponent of wind) was l)a‘ud Az-Zahir (d. 27(1 a. ii.). The 
school of Az-Zahir rlid not have many followers. It could 
hardly be expected to have many. l»nt it represents in an 
extreme form one very important direction of activity that 
learning took in Islam at this ])eriod — thestudy of the Quran, iiif •.u.Mtiiic 
and of its iuterpretatioi , v\ liich are classed as a separate CJiiMii. I’rinvl 
science.* Many volumes arc writbm on this subject: the 
greatest amount of orndilion and ingt'nuitjdiave been spent 
upon it: every letter of the 8acrcd Look has been counted : 
the w'ords and sentences have ])e('n classified, so as to shoAV 
which have me'aiiings that arc obvious, and w hich rectoudite : 
concoulauces have been prepared, stating under which of the 
numerous classes each wool comes: and each sentence has 
becMi deiinitely and authoritatively characterised, as capable 
of receivii'g either only the literal meanin.g, or of per- 
mitting the statenrt'ut to bo expaiuled. Then again the 
total kinds of arguments deducible from the Quran ar-e 
categorically laid (low n. 

Those who are familiar with such facts as that the 
Twelve Tables are tlie foundation of the whole fabric of 
Roirran Law, and that (laius wu’ote six Books on thenr,-’ 
can ha v(‘ little dilTlciilty in understanding that, when the ''UTetation . .u 
results produccHl by a long series of iiiterpretatious and n'l>. 
expositiorrs of a short and simple rule of law, dealing with 
a large subject, are stated in the fornr (rf a number of 
bald propositions, tliev are apt, at first sight, to appear- 
far-fetched, arul, occasionally, unscioiitific. I'he student of 
Mrrhammadan law, who on a bare reading of the verses of 

flrtst it w Kroiindfil oil tile l.iw nf re.tMHi, •.('( oiiHU , l Sir Kiii-,\(lii|);citi,i liiiliiiuucii, ('»Hi lSi|.) 

oil ihu !ii\v ot (Jod , tliitdly, on dl\»■r^ sein-r.d T. 77s. 

cuitomM ol the MiitiDii ; loiirllily on dniTS iiriii- 2 I'lol. Ilrowiu- n‘liT> to the (inr.in .w a 
eipkN th. 1 t be cnlleil iii.ixiins , llft)il\. on dixerw " theoloi/ie.il keriid." “ f.ilernu lli-lnr', rr 
stntiitcH iinidc In rnrlinineiit lloll.iiid. I'eiilji," 1. 27». 

• .Iiirixprmleiice, "rid, ii. j Hunters' " Koiii.in l.aw " (itid K.l.) |ii 
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the Quran, or the traditions, both of which together form 
tJie basis of that law, considers himself qualified to criticise 
the mterpietatioiis put on them, must be compared to the 
student of English law, (if such could be found) who would 
be bold enough to embark on a criticism of the interpreta- 
tions put on the Statue of Frauds, or of Uses, or, to take a 
more recent piece of Legislation, the Workmen’s Compensa- 
tion Act, without any knowledge of previous decisions, and 
without being acquainted with the doctrine of ‘ ctare decisis,’ 
and its exigencies, without a notion of the judgments on 
which the law of England has been built u}). 'I’hc latter is, 
no doubt, a rare being : the present writer is conscious that 
he must have failerl in his efforts not to swell the ranks of 
the former. 

The words of an English writer, though referring to a 
very different branch of knowledge, are so suggestive in 
this connection, that they are quoted without, any apology; 

“ Such words as ‘purpose,’ ' iatentiou ’ have a (lifFoicnt sense when 
used in ordinaiy parlance. from that which they lieiU' wluii applied in 
criticism and science, fn ordinary parlance, a mail’s ‘purpose’ means 
his conscious purpose, of which he is the best judge; in science the 
‘ purpose ’ of a thing is the purpo.se it actually serves, and is discoverable 
only by analysis. Thus, si-ience discovers that the ‘ purpose ’ of earth- 
worms is to break np the soil ; the ‘ilesigu’ of colouring in flower.s, is to 
attract insects, though the flowTr is not i redited with foresight, nor the 
A orm with disinterestedness . . . This has been well put by Ulriei, 
‘ It Avo lid be . absurd to think that bpoause a poet 

cannot say with perfect philo.soi)hie certainty, in the form of reflection 
and pure thought, what it was that he wished and intendi'd to produce, 
that he never thought at all.” > 

This applies, ‘mutatls mutandis,’ to the first principles 
of law, laid down by a great legislator or moralist. 

It has already been said that the rigid school of law 
which Az-Zahir represents, found favo\jr with few. But 
though the majority of the doctors were agreed on the 
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necessity of having recourse to pure reasoiiitig in order to 
supplement the Quran, ‘ sunna’ and ‘ ijma‘’ for tVir develop- 
ment of law, they had great difficulty in fixing upon the exact 
form in which, and tlie limitations with which, reason could 
safely be employed in questions ot law and religion. Even 
the first step forward gave rise to serious controversies : of 
the leaders of the four great »Sunni schools, three were 
opposed to Abu Hanifa in his wide use of ‘ qiyas,’ or reason- 
ing by analogy from the Quran, ‘suui»a' ami ‘ ijma*,’ ^ and in 
his restriction of the two latter within the strictest limits. 

The student of Muliaiuniadan law, who approaches controversies 
it in India, full of ideas taken from the present legal pemiissibiiitv 
system of England, with its free and bold application of old 
rules to new circumstances, for introducing new principles 
of law, may think that an apology is due to him for any 
justification of so simple a proces.s as ‘qiyas,’ — which strictly 
does not even purport to create new principles, but merely 
to apply old established principles to new circumstances.^ 

But, in answer to such an objection, the following words of 
Sir Henry Maijie may be appropriately quoted : “ The 

warning,” he says, “ cannot be too often repeated that the 
grand source of mistake in questions of jurisprudence is 
the impression that those reasons which actuate us at the 
present moment in the maintenance of an existing histitu- 
tion, have necessarily anything in common with the senti- 
ment in wliich the institution originated.” ^ Together with 


1 Heo Jouni. Asmt,, iilBr. ill, I'oin. II, p. 
ou the AM-ul-Qiyaa, and the Ahl-ul-Svum, i^., 
thoso who give proniiueucc to qivaa and tho 
sunna, respectively, as sources of law. 

* The following words of the Privy Connell 
illustrate Uio most modeni use of qiyaa or 
analogy ; '* As to gifts by way of will, . . . siicli 
a disposition of property to take elfect upon 
the death of the donor, t^igli revocable In his 
life-time, is, until revocation, a rontinuous act 
of gift, up to the moment of death. . . . There 
is no law, expressly, and. In terms, applicable 
to persons who so can take. The law of uiU, 
has. however, grown up, so to speak, uaturoUy ' 
from u law which furnishes no uiinlug) but 


that of gilts, and it is tliu duty of a tribunal 
dealing with a ease, new in the instance, to be 
governed by the established principles and the 
analogies which have heretofore prevailed n 
like cases ’* : Ths Tagore case (1&72) L.lt.l.A. 
Supp. Vol., ot pp. «7-8. In another case their 
lordships applied tho analogy of gifts to waqfs 
snjiiig : “ It is ^ater to follow this analogy than 
to draw logieal eoneliisiuns which may seem to 
an acute inotlern dialect lelan to follow from the 
words of the old texts ." — Bagitr AH Khan v 
Anjuman Am Bruum (IdOi) 80 1. A., tU;‘dj 
All. 230, 234. ■ 

a " Ancient L.ia," Jtd Kd., p. I8tf. 
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this warning wc must recall to mind the anxiety of Blaok- 
stono in the eighteenth century after (-hrist, to disprove 
the imputation that Judges made law, and the pains taken 
by Bcntliaui and Austin in the nineteenth century, to prove 
and justify the opposite theory, ' anil wc must remember 
that the period with wliich we are dealing, is not the 
eightcentl) or nineteenth century, but a thousand years 
anterior to it, and then we may succeed in an endeavour to 
realise wliat a great struggle it must have boon for the first 
Muslim jurists, steeped in the theology of Islam, when that 
religion had but just been given to the world, to proceed on 
the basis that the system of life as given by the Prophet 
was not complete i:i every detail, whether of law or of faith. 
It must have seemed to them a bold thing 1 o claim that the 
minds of ordinary men, however learned and profound, 
could eom})lete anything emanaliiig from the Propliet of 
Clod.^ 'I’hey had not the perspective of thirteen centuries 
to se(^ how niucli, that was never dreamt of in their 
philosophy, lay in the seemingly simple rules that they 
feared to study, lest they may be chastised for attem})ting 
to rival the Prophet.^ 

11ie Quran, the ” sunna', ‘ ijma‘ 'and ‘ iiiyas ' arelhereforc 
i (‘cogiiiscd af the ])resent day a.-j the fouuflations of Islamic 
law. A well -authenticated tradition which is to be found 
in the ‘ Kitab-us-Sunnair of Abu Da'ud Sijistaui as well th(‘ 
‘ IMasnad-i-Darimi,’ and the collection of Abu ’Abdullah 


1 H.ilc, ‘ •'oiiiiimii l,aw,” Cli. \I., uli’n in 
Austin’s " .Iiirispiuik'iin-," lii-it. .17 IStiilli.iiu 
Wi.iU' HI, 2” 230-:{l; \ 2IS-'l, I'lT-S ; VI 

M1,U< .-.’til. 

2 Till-, (..limit bn betti I illii liiilfl tluii iiv .i 
i|iuitatloii liiiiii the Miinqrif Mina’l-Oiihl m 
tin- I'rnat l>hiliiMi|>linr .il-lih:i/:ili ( il. .Ki'i 
A. 11.1 \s tllllllWi’ who, piO|l'-..|lin. Il’, I'll II 
lip.illin l.iitiuii Hie ruiphPl.pl.li n Iti’iiiiliiiaiii n» 
(il u Imniii (111 llin saiiin tmitiiiK .is ( llm min- 
(Il ) pliilu.s(.i|ili\, --lhn\ III realil.v ic|iii>1i.itc bnlml 
in pruplini > Im. wilh tlieiii the I'uiiilint i. 
Tin iiiiirn lli.iii a \ti-(; iii.iii, nh(i li.is Ih’i ii iilavpil 
by a liinhcr .iiitlinntx as a eiiuh- lor iiinn. .No\i. 
Iliih I, to l•;lllll(• the is-hkp (’t tin; J’rophet’i, 
tiiiictloii : tine tailh oi tin I’lopliet n.iplie^ 


lii’liel thal llieie i‘\uls a spii,.|.,. oilr 

)iit( llift' ii(.e, .mil tli.it, to tliuse wtiu aru within 
Put .spheie, aie ruMMle.l Iiiitli, that human 
iiiti-llii'L-mu (aiiiiol eijMui.i's just as the ear 
..iitiii’l peueivi; tliins;' that ire perceptible 
liy Mil! .ji ami .is Ilic sense „r toiieh eamidl 
perieue mition'. ol the miml.” 

» " ('ulieisiii," 11 lu^ iK’eii s.iiil hv a nioilern 
I n"lish \Miln, -pr.ihui'.! ol the I'.lth Pentiin 
"pune. totally uiulile lo ilistiiiKulhli between 
whtif has been essential in the Kreatiics,s of its 
iilols, ami what li.is |h>cm as purely .acrldeiital, 
a-, 1(1 Use Neotfs jlluslratioii, the .shape (it the 
.(lriiil.mu Klass, ,, to the lUuour of the wiiic il 
( oiilaiii’. .” 
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Tirmidhi, invests these four sources with the approval of 
the Prophet himself. For it is related that when Ma’adh 
was being sent to Yaman, the Prophet asked him on what 
ho would base his decisions : “ L will judge them according 
to the Book of God,” he replied. — “ But if tliat contains 
nothing to the purpose ? ” “ Thcji upon the precedents of 
the Prophet.” — “ But if that also fails you ? ” “ Then 1 
will make efforts to form rny own judgment.” And the 
Prophet raised liis hands,’ and said, “ Praise be to God, who 
guides the messenger of His Prophet in what He pleases.” 

In addition, however, to tJic four cliicf sources of the othkr 

SoURf'ES o£ 

law to wiiich the Mussulman lawyers consciously referred, law, 
we find that law wasoccasionally supplemented by Urf’ or ’custom, 
local usage. “ 'riie law .so obtained would be likely to 
be best adapted to the varying classes of people who 
embraced Islam, but it was distinguished in the language of 
the jurists from the ‘ slutr’a’ or religious law which was derived 
from the four sources that we have been considering 
and it found little place in the legal treatises written by the 
earlier theologians. Tt is true that these works, which in 
Muhammadan law take the place of codes, occasionally refer 
to the customs of the country. ’ Yet, there is too little 
direct reference to the Pre-Tslamic customs of the Arabs, 
which, as has been seen, forms a great part of the founda- 
tion of the law, but which — when not rejected altogether — 
were assimilated or transformed into a purely Islamic 
emanation. ^ 

There were however tlirce other modes of I’easoning other 
besides Qiyas, whicli have not gained equal importance as 

1 Or. 'ill In tile : “tin- Slii.ili Laws," I, ISO . -.i-f .iNo " lli-Un v 

l*r()|)h»‘t. '.triifk liN liniicls (in tim lirrast of of i’lTsia,” If, :ll I-3IT, :!H), aJO, 3')l «liicli 

Miiiulli. " Hook XVJ, Ch. in, iwrf, 2. Rives .m lutoru'.ting at-rouiit of 'Urf in i'er-ui. 

* Originally tlie word ’ «r/ means “know’ii” * In view of tin* impoteiu'e that custom li.is 

or public. 'I'iiu Kiigllsli word “ luritt ” is fii BntLsh India, the (ine-.tion is further con- 
the same as the Arabic ta’rif which is a sidered in the comment to s. lU, of this work, 
derivative from ■’ urf. 'I’lie reader Is particularly referred to the extract 

* Sec, c. R., the llidaya, Books on Xakat from Mr. Justice Abdur Italiiiu’s ‘ Mutuimmadaii 
Widda and Arint ; ami tlic Tiihnr-nf-Ahham, Jurisprudence,’ tlicre set out. 

Book on Qar: ; Sir Win. Jones' " Dirc,! ol 
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j)ropobi'<l 
by Maljk 
qbii Auhs. 


resources available to lawyers, but which, nevertheless, 
deserve attention, if only as illustrations of the growth of the 
concept of law amongst Mussulman jurists. 

The first of these was adopted by Imam Abu Haiiifa 
for relief against absolute dependence on analogical reason- 
ing. “ Analogy, ” says Sir H. Maine, “ the most useful of 
instruments in the maturity of jurisprudence, is the most 
dangerous of snares in its infancy.” ^ Abu Hanifa adopted 
as a corrective, ‘ istihsaii,’ Avhich means literally “ approba- 
tion, ” and may be translated “liberal construction,” or 
“ juristic preference.” This term was used by the great 
jurist to express the liberty that he assumed, of laying down 
such a rule ot law, as, in the opinion of the exponent, the 
special circumstances requiretl, rather than the rule that 
analogy indicated. - This, it need hardly be pointed out, is, 
under no circumstances, a weapon that can easily be given 
to any person who docs not rej)resent the fountain-head of 
legislation. But the objection, taken against it was, not 
only that it left an almost uncontrolled discretion in the 
exposition of the law, but, what was far more important in 
the eyes of the Mussulmans, that it applied to the law a 
test not referable to the Quran and religion, but to external 
circumstances independent of Islam. Needless to say, the 
use of ‘istihsan’ was not acquiesced in by the colleagues of 
Abu Hanifa. 

Another great jurist, who was also a great traditionist 
(differing in tliis respect from Abu Hanifa), Malik ibiiAnas, 
(94-179 A. H.), also felt the necessity of some surer test 
for the development of law on right lines, than the use 
of analogy : for analogy ensures, no doubt, the expansion 

1 Aik H ill l,:iw ’• ciril Kil.) III. Ilieiii h, tlio,e i iist-i, f o wliiri, ii,ey Jijive not ycl 

2 Si-u PiirkK.I\n-iiiaiks in Iim-ii jiiilicmily apiilieil. becaoso «e fhinV that 

(I.SJJ) 1 1'l.aiiil i'iii., 5 l> 7, S-JC : “ w<‘ iiiust apply llio iiiliis aru not as Convenient and reasonable 
tliobe rule-, Ilf l.i\v,"—"wlilch we deiUefioin legal a.s we ourselves could devise. It appears tons 
principles and judicial proecdculs,”—”wlicie they to be of great importance to kCcp this principle 
arc not plainly iiiire.iboiiablc and Inconvenient, to steadily iii \iew . , . i„r Hk- iiitciests of law 
all cases wlikli iirl-e, and we aic not at llbeitv a« a m lein e." 

turejeit tiicni. and to abandon all .i.N\LOur to 
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of the law so as to preserve common features, but through it 
a formal symmetry is often obtained at the sacrifice of utility, 
or even good sense. He considered the introduction of 
‘istihsan,’ as recommended by Abii Hanif a, to be open to 
grave objections. With the aim of reconciling these con- 
siderations, he proposed the use of Mstislah,’ i.t., “ seeking 
peace,” or “amending”; and he laid down, that oi’dinarily 
analogy was to be the means by which the law 
should be made to expand, but, if it appears that a rule 
indicated by analogy is opposed to general utility, then 
‘istislah,’ “amendment,” should be resort ed to. By this 
means the jurist could avail himself of the. same powers as 
those that Abu Hanifa desired, but he was restricted in 
two directions : according to Imam Malik, the rule of 
law pointed out by analogy could not be set aside either 
at the option of the individual exponent of the law, or 
with reference merely to the circumstances of the particular 
case : it could be disregarded only if it would be harmful 
to the public in gejieral. ^ 

The third mode of reasoning in law, ‘ijtihad,’ has gained ‘UtiiiaJ * 
almost equal footing with the four first “ foundations of 
the law.” ‘Ijtihad’ means “ labouring haid, or studying 
intensely to arrive at a sound opinion or judgment,” and 
is allied to the expression (‘ ajtahido ’) used by Maadh on the 
occasion above referred to.^ The authority of the ‘ inujtahid ’ 
is based not on his holding any office in the Ktate, but 
is derived purely from the learning and reputation of the 
individual. Thus, the qualifications of the ‘ mujtahid ’ consist ruc ■ Mujtahid».‘ 
of a complete knowledge of the Quran, i.e., he should know 
the sacred text by heart, and be able to say when and 
where each verse was revealed, and he should also have a 
perfect knowledge of all the traditions, and all the branches 

1 Profi Mlrza Kaziui Beg iuns explained in Ucrinau will llud an articlu ou and 

the Journal AsUitigue, Bcr. Quatr., Vol. lit Fataun by Quldziiicr iii the ZeUwhrift of the 
p. 168, et segq.. the inttueuce of tjltted In the tiermaii Oriental Society, LDI, 645. et eiqq. 
growth of Muluuuiiadan l^aw. Readers of a See p. ir2, aborc. 
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of the science of law. He should besides be a man of austere 
piety. In short the qualifications required are such, that so 
far as the Sutmi law is concerned, after the death of I bn 
Hanbal {241 a. ii., 85fi after (4irist) there have been no 
recognized Huniii ‘mujtahids,’ or persons entitled to use 
‘ijtihad’ or private judgment in expounding the four 
original sources of law, at first hand. There has not been 
even a ‘muqailid’ (or ‘inuj tabid’ of the third class) recognis- 
ed by the tSuunis since Imam Qazi Khan (d. 592 a. ii. ; 
119fi aft(‘r (Iirist). The cases of even such great scholars 
as Tabari and As-Suyuti, who have written valuable 
conimeniaries on the Quran, and the former of whom is 
also known as a great historian, are mentioned ’ as having 
been denied, by public opinion, their claim to be considered 
‘mujtahids.’ - 

The capacity of growth in Muslim law may seem to be 
exhausted when the succession of ' mujtahids ’ comes to a 
close. Hut if we refer to the books on the powers of 
the ‘qazis’ and ‘muftis,’ and consider the wide discretion 
allowed to them in the application of the law to the 
facts to be adjudicated upon, we tmd that though 
progress was arresterl in oiu' direction, it was given trc(‘ 
scope in ajiother.^ The extensivt use of these discretion- 
ary powers by the ‘qazis’ and ‘muftis’ is illu.strated by the 
compilations of the Matawa’ or decisions of great Muslim 
judges. ^ Many points are settled by these decisions on 
which the authorilative iri^atiscs that preceded them can 
give no guidance. ’’ 
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Tt may appear paradoxical to give almost unlimited 
l^owcrs to the Qazi and at the same time place such difli- 
(!ultics in the recognition of any ‘mujtahids’ for so maity 
centuries, 'Fhe explanation seems to be that the “ mujtahid’ 
is a leprcsentative of religion (exercising, as such, no doubt a 
great, though indefinite, authority in secular law) whereas 
the Qazi exercises no voice in matters of religion, and gives 
orders only about the affairs of the world. The distinction 
hetween the two oflices should be borne in mind, and will 
throw some light on the reasons which may have induced 
Imam Abu Hanifa to suffer imprisonment rather than accept 
the office of ‘ Qazi-ul-Quzat.' Nothing shows more empha- Qj-si'e tur 
tically the great weight and authority exercised by the these of 
religious heads in an Islamic country, than that the deposi- 
tion of the late Sultan Abdul Hamid of Turkey was formally 
based on the ‘ f atawa ’ of the Shaikh-ul-Islani. ' The Mussul- 
mans are, therefore, j(‘alous of giving to the religious head, 
in addition to his normal authority, the still wiiler ]jowers of 
a s])eculative nature in the domain of religion, which would 
be his, by right, if he were acknowledged as a ‘mujtahid. ’ 

The ‘fatawa’ of the Qazis and Muftis on the other hand, 
while necessaiy for the case, and ilecisive of it “had no 
ulterior authority except such as wiis given to it by the 
professional rey)iitc of tlie magistrate, who happened lo be 
in office at the time.”* '^I'hey should be comyiared in this 
regard not to the decisions of the English Law (burts, but 
to the ‘ resjionsa j)rudentiuni ’ of Roman law.-* They would 
never have filled so important a ydace in legal literature, 
had they not beeji carefully compiled from the dtx?isions of 


1 In siiviiu' H)iit fittii'it, till’ Sh.iikh-iil-NI.nii. 

I oiiMiheil, , 111(1 \\.m iissistcil hv Itu- Inntiiiifr <>l. 
Iho JliKlii l£omiUl.ililr S>c(l AmciT Mi K. !•’. 
Kiiitflit's “ AM.iki;iiiriK ol Till kej .” :nr-'). Tin- 
IIIHI'O of Shiiik1i-Iil-T.s1:iiii was crciitiil ill tin- tiiiu- 
ol the Liipliiii’ ot CoiixtaiilJnupk’, A. IT. 

Siuiiliirly, Shakspe.vrc luakci Henry V. i.nii»>ult 
llic Vrcliblshop »t ('aiiti'rbiiry on the point 
whether he was legally entillcd to the Kreiieii 

2 See ilall. 1. :!(I8 (par. '1) , 213 (par. 1, 2, 


.V .1). 217 (p.ir. .1). 211 (p.ir. 101, (M. .V8) ; 
JIail. 11., urn, (//. ^-7),, no (U. 17-fJ);211 
(71. S-l 1), for illiibtralioii.. ol the ilintlnclioii in 
flu- iiiiiiils ot llie Mii-.lhn aiiMiora Iietwoen tlu- 
riili' of mere oieit t-omliK-t and tlie rule of 
i-oii-scii’iice. 

• Ciccrn calls Uiciii /fes ./udirgta. Top. .'3, 28. 
See IIuiiter'H " lloiiiaii Law,” 60, 119. After 
aonic lliietuatioiis, it was luiil down by n Contli- 
tiitioii of .Instill* "Non cteinplis sed Icgilma 
]udic.iuduni cst ” — Cod. Vll., 45, 13 
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the most famous Qazis, and by persons who had themselves 
achieved eminence as exponents of the law. * 

The practical shape which the development of the 
8unni law took, may, therefore, be indicated by saying 
that, while the power of giving theoretical expositions of 
the law, so as to bhid the conscience of the people (which 
is legislatioii in the exalted regions of religion), is denied 
to any ‘ mujtahid ’ or canonical exponent, those who are 
charged with the practical administration of justice, are 
given ample liberty to use their discretion, as the facts of 
each case may require.- 

There is a difference at this stage betv/eeii the Shiahs 
and Sunnis, which must be pointed out. The Shiahs 
recognised Iniamsas their heads in all matters both spiritual 
and secular for a much longer period than the Sunnis.'^ 
‘mujtahids’ consequently come to hold quite a different rank 
in the Shiah hierarchy ; but they continue to be j’ocogiiised 
to the present day. Apart from this, however, the 
principles of thought underlying the two systems are much 
the same, though they arrived at complete maturity at 
different periods, and hence the influence of ‘ ijtihad ’ is not 
the same in both. The continued existence of Inmms and 
‘ mujtahids ’ amongst the Shiahs may account for the few 
collections of the ‘fatawa’ of Shiah Qazis. There is less 
room for them in a system where a higlier authority is 
present. ' 

Strictures have sonietiines been passed on the inap- 
plicability of portions of Muhamnnidan law to modern 

1 'I'lir l iilairii-i-’Aliniigii' i- \.-ij full iii Uu- 'iiiUo'..'' .u-eonliiii.' i.p IIimu, " iii hls own perHoii 
Iiuok oil the AUiib-i-Qii^i (•'ilw IMitie- «i ll>' «liu kiiowli’ilgi' of ull iii},s|eii(N,.iii(l coinmniiicat- 

(Ilf 19Hi I'liapter of wliiili ilfiis witli i-il it to liii son Muhjiiiiii.ni Jljii-iil-Uanaflyyu, 

I Ilf iisf of Ijuhml b.\ Iiiiii: wc p 20 , » 1 IpoIow. who pnsseil it to his son. Aim H.ishiiii, and that 

2 Thf ( h.iiKtUor in Engl.iml Autli his ilcik, tin- true possesMir ot tins nniversai linowleilgo 

“eoiilil li.iiiif new writs, hilt it w.is tor the is the true Iiiniin " -Kiliih-ul-MiliUwa'l Nibiit, 
foiniiioii t,aw judges to ilwiile on their Valiil. I'ait I, Ki'J. See alsn i'oeoeke Ilistorlu- 
it>.” — Uiplland's.liirispriideneetKJ, eitliigSiMiHs- .Vralniin,” pp. -a, J57 . Sale's Koran “Prelim. 
“ Kiputy Jnrisptiideiue “ 1. 325. Discourse," »cc. S, Malcolm’s “History ol 

* Thus Vbii'l b’.itnh al SlishraeUiiii sa>s nl (•ersia II, 31(1, k. spqu. 
the beiifls ol one ot Hie Shiali sects "Al. 
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circumstances in British India. The inapplicability must bo 
ascribed, in part at least, to the fact that the substantive 
law of Islam, so far as it is applied in India, has been 
divorced from the adjective law. The two form integral 
portions of one system, and each suffers by a disregard of 
the other; hence, though the adjective Muhammadan law is 
not directly applicable in Hritish I ndia, as .'.uch, a reference 
to it may occasionally explain tlu' real scope and effect i)f 
the substantive law and may even be a guide as to how it 
should operate in particular cases. * 

Again, the influence of religion in Muliamniadan 
is referred to as a point in whieh it differs from the laws of «<'>'«*'’"• 
Western nations.^ But the Greeks sfx)ke of Law “ as a 
discovery and gift of God,” * and, it is well known, that 
the priestly colleges moulded the Roman law.^ In 1456, 

( 'hief Justice Prisot declared, in Rngland, that “ Hciipture 
was the Common LaAV on vfliich all claases of Laws were 
founded. And it would probably be difficult to produce 
anything in the books of Muslim law equalling in quaintness 
the following dialogue: — ^Argument of Counsel: “There is 
the law of the land for many things, and many things are 
tried in (liaiicery which ai e not remediable in the common 
law, and some things are only a matter of conscience 
between a man and his confessor.” The Chancellor answers : 

“I know that every law is, or ought to be, according to the 
law of God. And the hw of God is, that an executor who is 
badly disposed shall not waste all the goods, &c.; and I 
know well, that if he does .so, and does not make amends, 
if he has the power, unless he repents, he shall be damned 

<. r. •• (.'onsolem'e.’’ 

i Demosthenes, A<lv. ArlstoKeit, I, 774 ; Pluto 
(torirtas, 484B, Chrysippiis apiul. D. Laert.VlI. 

88: Holland's “Jiirispnidencr'" 18, IJ), +;j. 17. 

* Cf. ■■ I.ex. . . ratio pst recta snmmi Jovls," 
t'lccro, De 11., 4. 

Year Book/St Hen. VI., 40, cited l»y Holl.nnl, 
.liirispriidi‘ni-c, 


1 See Khajah Uwluyul v. Rai Jan, (1844)8 
Moo. I.A. 295, 318. The views c.xpresscd as 
above in the first edition of this work mnv now 
he supported by the judament of flu- Privy 
(fonncil in HamiraBihi v. Xubaida Hihi (iftlO) 
L. R. 43 I. A., 204, .301. .303 ; .38 All., 580: 

Rules of equity iiiid equitable fonslileriitiimN 
are not toceiRn to the ^^UHSMlluan system," 

! See the conjinont to s, 50 below ami Jiidev 
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in hell.” ^ As late as in 1857, Chief Baron Kelly and* the 
Couit of Exchequer laid down that “(liristianitv is part 
and parcolof the hiw of the land. Tlnx decision was no 
doubt ovcrrulcHl in 1917, but not vvitlioiit the dissent of 
t he l.ord ( ^hancollor.'* 

This preliminarv surv(‘V of the elonionts composing 

tiiittoncal -.tudy l . . 

ofMHham- the law of Islam, cannot bo bfouglit to a conclusion, 

Miidan Lart. ^ i . 

Without a reference to the dimculties of taking into 
account oven the most important of tlie forces tiuit have 
mouldcfl it. ft is easy, no doubt, to adopt a formal 
classification and enumeration of them. But we must 
not be misled into thinking that the Quran, ‘suuua,’ 

‘ ij ma\ (jiyas ’ ami ‘ ijl ihad ’ repr(\sont each of them a singh* 
force. A real study of the history of ^^uslim iiislitutions 
can no more end Avith discoA^ering whether a tuI<* of law 
has been based on one or other of these “ foundations,” 
than the historical study of Knglish law (;an satisfactorily 
begin, and end when it has Is'cn diseovtu’rul, Avliother an Act 
of Parliament originatrxl from the House of Lor’ds, or* the 
House of (/ommons, whether a particiiiai’ decision was 
given by a Chancery, or (lomnion laAV Jiidgo. To take 
an example : the history of • waqfs’ must take into account 
not only what is laid down in the books tlrat are cited in 
our law Courts, aiul consists not merely in separating 
(so far as possible) the iuduence, in tire law, of each of the 
five forces that have been namtid, but must go back to the 
earliest records of similar transactions that can be dis- 
covered. If this is done, jia-.sages may be found jn tlie old 
Arab poetry throwing light on the dispositions made by 
the Prc-lslamic Arabs, which weic the precursors of the 
‘waqfs’ of our day. ' 'the history of th(‘- Barmaki family 

1 AVnr Book, } ITcii. VII.,.',. fitKl lljr\.iiil |,.iliii-t'jir,l('ii, loi'iiliomd in the Kdah-ul-A(ihatii 

I.. Kov., 21 1, n. 71. n. 160, to will, li Prufo.sor W. Boliertsoii Smith 

2 ('(woii V. JI/ii’.oi</«e (IW)') I. 11.2, H\. 230. refers in liis ‘‘ Kinship ami Marriage in Knrly 
s Howwnn v..S<Whir .SVn'i.-f'/. ilOlTl .V.C..107. Arabia ” New K.l. (1007) 1 17, et, seqii. 

* V, <(., ilic tli'POM'.’oii ol I aiK il-’i M-Klialiin . 
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HISTORY OV MUSLIM INSTITUTIONS 

in the days of the Kalifs of Baj^hdad, and of tlie institu- 
tions established in Spain, or the schools of Bom a law at 
Beyroot and OiPsarea, may aid ns in the endeavour to 
distinguish the accretions of ideas doiived from ii f* theories 
that prevailed amongst tl)(‘ theologians, and from the 
legal systems of neighbouring lands with whom llu' 
Mussulmans came into contact. 

§2. — The Schoob of Mulonumadan La>o Trevadinij 
ir India, 

Tt is umieccssarv liere to refer to the leligious and vanmi^ 

^ Schi>na nf 

political controversi(\s that arose amongst the Mussulmans, Miihnmm.i>i.in 
and through which Islam became divided into various sects. 

It will be enough to indicate th(‘ origin of tlu' main schools 
of Muhammadan law that are ])rcvalent in India. “ If 
each sect has its own l ule aecowlii.g to Muhammdan law,” 
say their Lordslups of tiu' Priw Council,’ “that rule 
should be followed with respect to that sect.” Kvery sese^ 
does possess its own hooks, and the books ot another sect 
are generally not recognised as of binding authority. 

The follow('rs of Islam aie divided into two main sects : snnniniKi 
Sunni and Shiah. Both sects are again divided into a 
number of schools, each of which has its own books of 
authority. There are four schools of Sunni law, taking their 
rise from the four great doctors, Abu Hanifa(A. n. 80-1 oO), 

Malik Ibii Anas (a. li. 95-175), Shafi‘i (a. ii. 1.50-204), 

•and Ibn Hanbal (a. it. 164-241), each of whom produced 
his own exposition of the law without allegiance, but, at 
the same time, without any antagoiiLsm, to the other, and 
respectmg the ability and knowledge of his predecessors 
or contemporaries. There is, therefore, a kind of comity, so 
to say, amongst the followers of the Sunni schools ; so that 
the books written by the authors belonging to one school 
of Sunni law often refer to the opinions of those belonging 


1 ilUijoh) lieedur Ilosgfin v. (Kunrr) Xiihooroon-yttM (1811) 2 Moo I. A. 44t-t47, 
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2. Maliki. 
a. Shafl'i. 
4. Hiinball 


SI liDols ol 


n. Shiah 

Schools, 


to another school, on matters where the doctors are not 
unanimous; and the references are frequently made in 
terms of reverence. But, beyond this, it is recognized 
that the follower of the Sunni sect may adopt any one of 
the four great doctors as his guide : only ho must follow the 
teachings of that doctor consistently. 

Of these four Snnni schools, the Kaiiafi school came 
into being sufficiently early to f)ermh of two of the disciples 
of its founder to acquire a reputation and authority 
nearly equalling that of Imam Abu ffanifa himself. These 
two are Imam Abu Yusuf and Imam Muhammad.^ 

The majority of the Sunnis in India are followers of the 
Hanafi school, named after l|nam Abu Hauifa. 'Fwo very 
authoritative texts of this school, the ‘ Fatawa ’Alamgiri, ’ 
and the ‘Hidaya’ were translated fairly early in the last 
century, aiid are well known in the British courts. Some 
other works have also been translated, but (he translations 
have not been sufficiently long befor<^ the public to attain 
the same eminence. 

Of the three other schools of Sunni law, viz., those 
founded by Imam Malik, ShatiH and I bn Hanbal,-Shafi‘i 
alone has any considerable number of follow(Ts in India. 
It has, therefore, been deeini^d uniiee-essary, as a rule, to 
I'efer to the law and docf.rijies »)[ Malik oi- Ilanbal. There 
are a number ot Malikis in Arabia and Algeria. The 
followers of Haiibal are, it is believed, almost extinct. 

With the Shiahs the different schools arose as the result 
of dynastic troubles, and of disputes as to the rightful 
Imam, at a period of time when the general Shiah law had 
already been settled. The result is, that though the four 
schools of Sunni law differ from eacli other perhaps to a 
greater extent than the Shiah schools, there is very little 
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hostUity between the various Sunni schools, whereas the - 
Shiafi schools do not observe the same comity towards 
eaoli other, owing to their difference on questions of relig- 
ious succession. ’ 

On the Shiah ‘ Ithna'Ashari ’ law, which is the system shiah utinu 
of law followed by the great majority of the Shiahs in 
India, there are several well-known texts. Amongst such . 
texts is the ‘ Shara‘ya-ul-lslam’, a work of great authority 
which states in very concise, terms the whole of the law. 

This has been accurately rendered by ?vlr. Neil B. BaiUlie, * 
and published as the second j)art of that author’s “ Digest 
ol Moohummudan Law.” 

The law of the Isma’ili Shiahs is not equally easy to shwh ■ isma-iii’ 
discover. None of their text# have been printed and pub- 
lished, even in tln^ originals, still less translated. For the 
present edition, however, I have hacl the advantage of notes 
supplied to mo by Shaikh Faizullabhai Sahib (to whose 
learning and ability I alluded in the prefacjc to the first 
edition) made from the Da ay am ul-Tslam, a leading text of 
‘Isma’ili’ law, for the purpose of being incorporated in 
this edition. 1 have not been able to verify these notes by 
a comparison with the original. I have indicated this fact 
where citations have been made not directly from the 
‘Da’ayam ul-Islam,’ but from Shaikh Faizullabhai Sahib’s 
notes. 

A detailed tabular statement referring to the most im- 
t||>rtant texts will be found at the end of the next chapter. 



■ . A. List of thf Imams 

A. — The Sttnni Imams. ' 

1. Abu Haniia Nu^anum ibu Thabit al Kufi, A.H,, 80 — ICO (699-707). 

Disciples of Liiiaiu Abu Hanifa, — 

(a) Abu Yusuf (Ya'qub ibn ibraiiiiu al Jiuli) 113-182 (731-798) 

(Fatawa-i- Baramika); 

(b) lAbu Abdulla] Muhammad dm Husaiu Ash Shaibaui 

132-181^ (749-802). 

2. Abu Abdulla Malik ibn Anas, A H. 9o-l7.> (713-79C). 

3. Abu Abdulla Muhammad ibn Idris a.sb-Sl ali‘i,.\.li. ir>0-204 (707-819) 

4. Abu Abdulla Ahmad Ash-Shaibani al JMatwa/ib Ibu Uaubal, 

A. 11. 164-241 (780-8.55). 

.5. Aim Abdal':' a^ HooKau jus Mauri, A H. 95-101 (713-777). 

0. Abu Dawood Sulaimau az Zahiii, A H. 202-270 (817-883). 

7. Muhammad ibu Abdul Wahhab, bi>ni Najd, 1091, A. C. brought 
up in Mchool of llaubal. 

IS -Tiik SiiLVH Imams. 


Tkv. nix Im'itm whom alf the Shtakn fccot/nt'zt 
I ' Vli ibi\ Abu 'I alib al Murta/a. 

2. Hasan ibn 'All al Miijiaba. 

3. Husaiu ibii *A!i Ash-Shahid. 

4. 'Ali ibu Husain Zaiual'Abidin a»s-Saj|ail 
.5. Muhammad al-Baqir. 

0. .j!i'far-UH-Sadi(i .A, li. 80-148. 

1 1 The, limloe Itn-irm of Ihi Itlum ' L'ihuti'< Sfuahts. * * 
'riiesu include the si\ mentunuMl abu\i‘ and the following six : — 

7. Musa al <ia.''im, 10 Ah Al-Mahdi. 

5. Ali Ar-Kiz.i. 11 1 l.i.san-Al-Askari. 

9. Muhamma<l .M-.lawml 12 M-h Abu .VI Qasim Al Mahdi. 

///. -The //natn't rLCxjutzcd ht/ Un. f.-,ma‘ili /!:}/tiuh<s. 


The.se include Ihc lir.sf six Shi-ili 
1, abo\e) anfl the following 

7 l.smai'l ibn fJa'fai-a,s Sudiq , 

8. Muhammad. ! 

9. Abdulla. ! 

10. Ahunwl. ! 

11. Hitsain. j 

12. Ahdullaii al Mahdi (lirst Baiii | 

Fatimide Ka)if of Egypt). j 

13. Kayaiii be Amar Allah. 1 


Imams (mentioned under headinfr 

N Mansur Bilah. 
l.'i. Moziuddiu Bilah . 

10. Aziz Bdah. 

17. Hakim. 

18 . Zahiiuddin. 

19. Mustaiiser. 

20. Mu.^ta Ali. 

24. 'Amir. 



CHAPTER II 


THE OPERATION OF MUHAMMADAN LAW IN 
BRITISH INDIA 


§ 1. —Subjects Oil which Muhammadan Law Prevails. 

1. The Muhammadan law ' of succession and inherit - action 1. 
ance is expressly directed by the Legislature to bo applied ^ 
to Mussulmans all over British India, except that so much of 
the Muhammadan law and usage, as ]>rohibits succession by 
apostates •' from Islam, is not enfoieoablc in British India. 

The.! books on -Mnliammadaii Ui\v« onlainthc totality ol'tlv’ nilos that it Policy enjoined 
is iiiounibi'Ml on a Muslim lo follow. Tlioy, t IwMofoH*, contain not only “ * 

(1) the law that a .Muslim is to follow as lln* subject ot a Muslim state, 
but also (2) the law that should bi! enforced by a Muslim state, or the 
policy that a Muslim sovereij^n ought, to adopt tow<uds ‘ zi minis,’ or 
non-Muslim subjects. 'Phe exposition of this jjoliey is, of course, 
beyond the scope of this work. It may, however, be pointed out that 
Muhammadan law rei^uires a Muslim state to adopt a policy that, in 
substance, is the same as that followed in British India. The law is 
thus alhuhid to by the author of the * Hidaya ’ : “ We are commanded 
to leave them {viz., non-Muslim sidijects) at liberty in all things which 
may be deemed by tbem lo bi! proper aecording to their own faith.” ‘ 

The various enactraeiits requiring, or permitting, Muhammadan law 
to be administered by ttie (!oarts of British India are tabulated at the 
beginning of this I’liapter. See also s. 10, below, and ibccommenl thereto. 

The steps*. by which Mubamiuadan law found recognition in 
‘British India, and th(! political i-easons that aetua^d the Knglish 
, rulers to leave undisturbed the ])ersonal law of tlie peo])lcs BritUh India, 
of India, form an interesting part of the htstoiy of this 


1 “ The MnliMiinn.idan .iml Hindu Iirmir 
perannul l.iwe, :ue iiltinheil lo Uie lollowers o‘ 
eneh rellgion wlicrexer lliey may helUiMK " 
’ Budamm Wmther v. Falma Hi, 26 Mad. 1.. S. 
260 [11)14]. Mad. W. N. 27S ; I.", Ma<l.r..T. 107. 

S Unless tliere is .iMytliiii!' iu the siih- 
lact or contest showing a dillfu-nt iiitcnlum, 
Maliammadau law is said to "apply” oi “to 
be applicable,” or "to govern” the paitiu.s or the 


traii-.action, or "to be cnfor(’('al>lf,'’ when ,snv 
p.articiilar issiiu bcl.wcoii the parlies bclore ji 
I'odit in Itriti.li India h.is to be determined in 
accordance with rules ot Malmmni.wlan law. 

It has not been possible all ogeUier to avoid 
the Use ot this eyprcshion ; but tlioiigh it has 
anuncnsive,is>u>rialiun, etymologically, it merely 
means “one who h.is withdrawn.” 
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Section 1. 


Canto 

OiMibilltUs!* 
Iteiuoval Aft. 


Vreaiiiblf : 
Bonsai 

fUsguliitKiii VII 
of 188 a. 


Hindu mid 
Muhmnni.u(mi 
law not to 
dupcUu partiC'4 
of property. 


country.^ It ncoti only be stated here that the first step was taken 
by Warren Hastings, who, in 1772, framed what was adopted as the 
Regulation of 17th. April 1780, section 27 ; which was as follows. 

" In all suits regarding 
succession® 
inheritance, 
marriage and 
caste, and 

other religious usages or institutions 

the laws of the Koran with respect to Mahomedans and those of the 
Shaster with rosptict to the Gentoos, shall invariably be adhered to ” 

This regulation, as will appear from the enactments that are given 
in the table sit the beginning of this chapter, forms the basis of most of 
the Acts under which .Mnhumnnuian law is administered by the courts 
in Rritlsh India.’* 

The law d' ))*'iving apo.st.ite.s of certain lights is abrogated by the 
Caste Disabilities Removal Act,* XXJ of 18/>0. which is as follows : — 

'■ An Act for erU-wlmj the pnvniple. of .sec/io« fi. Begntufion VII to 
1832 of Hie fienyal Code, throughout the IWritories 
Oovernrnent of the hJasl India Company. 

" Whereas it is enacted by section 9, Ri'gul.ilion VJl, Is'.J, of the 
Bengal Code, that ‘ whenever in any civil .suit thi. parties to su’h suit 
may be of different persuasions, when one party shall In* of (l,f Hindu 
.ind the other of the Muhaiumadan persuasions : or when (me oi more of 
the parties to the suit .shall not he either of (ho Muhammadan oi Hindu 
persuasions . the laws of those religions .shall not. hi^ permaud to 
operate to deprive such party or parlies of any jiroperty to vilfich, 
but for the operation of such laws, they would have been eiitiiled; 
and whereas it would be beneficial lo l■.\l^•l^^ the principle ot that 


» Cf, (lie jiumiiifiil lU T/ir hiihait C/iief (ItiW) 
1 liobiiisoii, .Vilm. lU'p. 2S, wliifh isi hiimkIi n-il to 
liftin’ /dfiM tin? Milijfft . "TliPl.i« 

ot nation;) applying to tin' h.is1rin part. i>l 
Mu' world," ’’ i>4 ditfcreiit Iroui wli.it pn-v.iil- 
onlmafih in Kiiiiiiif, ainl llic Wf^Uiii part', ot 
lln- woild, III whiili men l.ikf the'i preM-nt 
n.ilioii.d tli.ir.u-tei from lln- general eharmtei 
ol till- loiinto, ill wliiih they are lesldeiil. tnd 
tliiH di-'tiiiftioii ari-iei lioiii the nature and 
liiililt ot till- loiinlries. In the Weslein p:iit.> 
ol the world, alien merchiiiit') niiv iii the .Smielv 
ol the natiM'H; .'M-eeiK ami iiiler-miiktiire i^. 
|M>i iiiilteil , .lint (hey beeotiie iiieoi porateil lo 
alnio-yt the mil extent. But in the E.u.t troiii 
till! oIde.it tiiiie.<, an imiiiixible rJiariu-tci Im.- 
been kept ii|i . Iuicii(ner> me not .oliiiltteil into 


Ihf general liody .lud mas-, of the Soeielv i,i ija- 
M.ition^. they I'ont.iniie atrandera and aojoiirin.rs 
.la ih"ir taihera were . Durig amru mmti 
od.riioated unjum." 

* riio word ■•Micee.ssion ” wa» added In 17ai. 

* Hie al.Uiitea reUlini; to the High CourU, 

- II. til Oeo n f 7(1 17; 37 (jeo. HI, e. 14 -.;, h. 

I 5. .ire not .itl|.(-ted by the C'hortera of the Hii;li 
roiiii, ,s,,. 1 1,111.,,.^ |f)^ o(j ^\. t(,„ Seeretaii 

ot '.|.ite’> Oeapateh nfcompanving the first, 
l,.•ltel> r.ilent or Charter, and dated Loluloii 
I'tth May isii:;. The deatmtuh wub printed in 
Uie 1901 edition ol tlic Bombay High Court 
Kulea, and la repniiteil in Mr. MuUa'e valuable 
edition ot tile Civil Proeedtire Code. 

* Shoil 'litte joieii 1)> ,Vit XI V Ot 1897. 
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onactment ^ throughout the torritories subject to the government of Section I 
the East [mlia Company; It is enacted jis follows : — 

“So much of any law or ustige now in force within the 'crritories No forfeiture 
subject to the government of the East India Company, as iriHicts on any pro.'*rty,°iior 
person forfeiture of rights or* property or may be held in any way 
impair or affect any l igiit of inluTilanee. by rciison ot his or her inheritance by 
renouncing, or having lieen excluded from, the e-ommunion of any 
religion, or being deprived of e.i^te, shall eease to i»e enforced as law in 
the Courts of the East India (/ompan^, and in the Courts t'stablished 
by Royal Charter within the said ten ituiii*s. " -t 

The Caste Disabilities Removal \et fli'cs not apply to deseondanta ot 
persons relieved by tlu' Act. The di'seendants of a Hindu convert to 
Christianity have therefore in. intere.sl in iho property of their uncon- 
verted relatives. • 

It has been held, in eonstrning Bombay Regulation IV of 1827, that "Caste" with 
the term “caste ’ is not restricted to Hindus. '’ “ It comprises «tiy Miisiimr 
well-defined native eommunity govermnl for certain internal purposes by 
its own rules and regulations.*’ •’ Act XII of 1887, s. 37 mentions 
questions regarding " caste '* amongst those which have to he decided 
in accordance with Muhammadan law 

According to Murray ‘s New English Dictionary, the word ‘ caste fast** " 
is (a) ultimately derived from the Latin ‘ east us,’ pure, unpolluted, (6) anS^eNphineii. 
through the Spanish and Portuguese ‘ casta,’ (feminine of ‘easto ’), which 
originally meant, in those languages, “ pure or iinmixcd (stock or breed),” 
and (c) later came to mean “ race, lineage, breed.” — “ In its Indian 
application” the word is stated to be derived from the Portuguese. 

Its meanings in English are given as ; (I) • one of the several hereditary 
elasess into whicdi soi-iety in India has from lime immemorial been 
flivided ; the members of each caste being socially equal, having the 
same religious riti's, and generally following the same occupation or 

1 Peacock J. has poinleil out the " total (1800) 5 W. B. See particularly the com- 
Irrelevance ’’ of the preamble to the eimeting ment to s. 335, below, 
part of the Act: {firiinati) Malatigiiii Debt, v. 4 r,iithilinga v. Ayynthorai (1917)40 Mail. 

(Srimati) Jaykah De-bi ( 1809) .'i Ben. L. K . (Oo*.) 1 1 18. 

466. 492, 14 W. R. (o.c.) 23. But sec Khuniu 5 Alxlul Kadir v. Dharma (1895) 20 Bom. 

Lai V. tfofti/uf Krhhm Narnin (1911) :18 I. A. tOO (jvr Sargent C. J. and Fullon .1.) In ISayad) 

87 ; 33 All. 3.'»6. Uatkim ftabeb v. Bwu-muha (1888) 13 Bom. 

1 " Or is not a misprint for " of ” -So held in 429 N, Ilarldas ami P.-irsons J.T. did not follow 
Ifmroz AH V. {Mtiaiit.) Aziz (1870) 11 P. B. „ previous derision holding the contrary which 
(Civ. Jiidgts) — No. 121, p. 255, 204-5. The was cited to them: See also Bai Jim. v. 
judgments in this case discuss the effect of Khanea Jim Kalin (1907) 31 Bom. 960 (t'han- 
the Act, (see pp. 258-263), and compare it with davarkar and Pratt .f.l.) Compare Abraham v. 
previous enactments (see pp. 257-8). Abraham (1863) 9 Moo. 1. A. 105, 239-40 ; Ktry 

a See case cited in last foot note, and Krru KoHtanu v. Mooareram Kohta (1873) 13 Beng, 

KrdiVany v. Mooneeram Kloita (1873) 13 Ben. L. U.l, 7.">-76 (K. B.); 19, W.H.307, 
f.. R, (F. B.) 1; and Muehoo v. Arzoon Snhou 
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Customs an<J 

f 


lEOTION 2. 
[arrlatfr. 


MarriaKf. 

ITow th<> 
Miiliaiiiinadnn 
law npplipd. 


Divorce. 


Diinbtfiil 

itmttera. 


relli^on after 
celebration t 
marriage. 


. profo.ssion ; those of ono cla.sfi liavo no .social intorcoiirpo witli Ihose of 
another.'’ The four leading castes of Rralinians. Kshatiiyas. \aisyas 
and Siidias are then parent he! ieally mentioned and its sid>-divisions 
indicated. “ This is now ilio /e.-u/ing sciikc, niiiVli inllnciurs all of liens 
The other sensc.s mentioned in dlinnn’s Dielioiiart iiielude' ( 2 ) a 
Jiertiditary class resembling tlio.se of Imlia ; " (.‘5) a ' lass who keep 
them.sf'lves socially flkstinct. or inlierif (“xeliisne ])ii\il('g<'S 

The Mnli-immadan hiw of siKccsmon and inherit tiiirr. or paits 

thereof, max also be displaced, with regard to part \etiliu' parlies. b> 

their customs ami n.sages : .see .s. 10. belou. 

2. Tlu! M iihammiulaii law of niarriagjo. and ol tlio t’ainily 
rolat lon.s gcnorallv', i.s onforei'd t lirfuiolioiit F^riti.sli India. ^ 
I'h'ie has never been anvque.stion whether or nol (lieMiiliamnindan 
law f)t mairiag* shoidd be ailministored to the i\Iii.ssiilii!riiis.- and for 
obvious iea.sons Miongh niairiago is mtl c>'|.|e'<sly nnsit hmed in (he 
<‘n.w lincids relating to the IVesideney towns, xel the rights and 
Jintlioi ith's of masters ol faindies and lather^ oi families “ liave to lie 
prt'served seoftndly, marriage isa matter ol contiaci as legari’s Miiliam- 
niadan law; linallN. there is no other marii.'.ge law that is directly 
applicable to the Miis.snimans, The British Indian Acts relming to 
marriage and divorcf* have not been applied to .Miissiilmaiis 

The laxv of maiTiagt' is taken xo inelmU' (he !un •>( dixovee, thoxigh 
some of (he enaetnionts hax'i sjxsilicallx inenlmiiid dixoice as tlistin- 
gxiished from marriage 

There are, lioxvever, three matli rsllnd l.dl iindir I hi' law of marriage, 
and on xvhkdi it is mit eleai whether 1h.' Muhammadan law lias not been 
altered in Brit i.sh India. The.se mailers .ire, '(he law relaiing to wlial is 
called legitimacy in Kngli.sh laxv, but more properly called the establishment 
of parentage with reference to Muhammadan law'; the law relating to the 
rights of the husbaml to chastise his xvife, and the operation (if any) of 
the Caste Disabilities Removal \et on thelegm effects of marriage. These 
matteis xvill bo dealt with in the contevts lelaling to them respectively. 

A marriage, that h.-wx taken place, beiwemi Rindii ]).iriies, in accord- 
ance with Hindu rites, will be goxei n(>.| by Hindu law , and it xvill depend 
upon Hindu law whether or not il lias been xlissnl veil. If. altera marriage 
bus been so ctToctofl, the woman marries a Muslim, the xalidity of her 
second marriage will bo teslc'd by Muhammadan law Kor the purpose 

* Cf.s. IS, IipIow. c. 112, -.12. 

3 21 Geo, [IT <•. T0,«. IS, anil !i7 Oci*. III. 4 Spe I, above, jnid comment on it 
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of so testing the validity of the nocond marritage, it will have ' o be Sectio n 2, 
(lelermincd, first, whether or not (aceording to Hindu law) Iti liist 
marriage was dissolved prior to thesee.onti m«nrnj;e. ^ 

Tn a recent ease, it se(>ms to liavo beem serioii'-lv ai- tic(! iluil t lu* Mahitiii.iiin;. 
<|ii('s(ion whether or not a Muslim hither is lioend lo niiinit on his son 
should he governed by the ICnglish and not the Miihaiiiinadfin 

3. Muliaiiiniadan (aw of is .‘iiiorcod all over' 

British Tndia, though (he eourt.s hav/* diifert i iti tlio-t 

reasons for doing so. 

The haAV of gifts, thouL'h not ..ia.iys ment toned in th** fimennents 'tiiuaimn:i.t.iii 
requiring Muhaniniadan lau 1'' bomfere d in H>-it/.-.li India. '* I'us been 
enforced in Bengal,* the >iorth-Wesl P-ovin s'* and the Madras 
Pri'sidcncy. ^ Thi* Transfer of Properl y Act, 1.SS2 s. 120 expressly «aves 
the Muhammadan law of gill from beingaffeeted In the pnn’isions relating 
to gifts, eontained in that Aet which may tlierelore be taken ;isa legisla- 
tive recognition ^ of the eornvtiK'ss of till' view taken by llu' Courts. 

The .fudges havi*. however. difTered in ilu reasons tlun haveassigned On Kronmt- ot 
for administering the .Midiammadan law of gifts to Mussulmans, w here or*’as reUg^ 
the Ijegislatnre has not (‘\pre.ssh diiwt^l it to he so applied Sotne 
hold that that, law iK'comes apjdieable on the ground of justlee. equity 
and good eonscienee. ^ and others that “ questions as to gifts between 
Muhannuiulans are covered by the express provisions as to qAiostions 
regarding . . . ‘ any religious usage or institution. 

4. The Muluiininadan law of contract, so far as it is not coHtracts. 
affected by, nor inconsistent wdth, legislative enactments, 

is enforceable in British Tndia. 


I BtuiamM t'ldema lU (lOU) of " Parliaiiwntarv exposihon of a 

Mad. L. J ., 200. Sfjitutp." 

* Mahomed Jvsal v. llaji Adam (1911) 37 « AlabiKogay. Mima Rom (1901), 24 Mad 

)lom. 71. .'il3, 519-20 (where Benson .f. enlleets tlui two 

3 See the Table of cna<tment.3 .it the pievioua deetsions). See .U'.o (Mumtiimnl) 

beKlnnlng of this dinpfer. .Shunii>-iil-yimi v. (Muimimal) Xuhra Rihee 

4 Xohooromldeeii \. Bahnronlhi (1873), 0 N. W. P., 2 (F. B.) (law of gifts applied 

!i Shumnooliima v. Xohra Uihre (1873) C. on the Krouiid of jii-.tiee, eiinit \ andgoodeon- 

M. W. P. 2. ; Agra F., B. Kd. I.H7I. 280. '.eieiice); aii<l (Mimsiimnl) ('hiiiidu v. Ilakeem 

6 Cheklomdutti v. Ahmad (1880) 10 Mad. AfimiMxfrfeoi, (6, 28, (F. b.) (law of pre-einplioii 

190 ; Khader Hussain v. Hnssahn Hiyiim (1870).". .ipiilied on the same ground). 

Mad. H. C. R. 114. 9 VahazuUah v. Itotiapnfi (1000) 30 Mad- 

1 Thlscxprcsaionlsiisedbv SeottCJ.in.UnHji r.lO, .'»2l ; si'e. the similar Mew expressed bv 

Karimbhai v. Hoorbai (1910) 12 Bom. L. R. 1044 MahinotMl .f. in (lobmd Dni/al v. Inayatiilla 

at p. 1050, relying for the proposition impllcclliiit (J88.">) 7 All. 77.» (F. b.) as lo pre-emption, 

on Swifte v. Jeiesburu (1871) T.. R. 9 Q.B.3 12, 10 R.g., Indian roiitr.iet Aet, 1872; Transfer of 

and Morgan v.iomfon (ImeralOmvdms ro,(1883) Property Aet, 1882; .and tlie interest ami Vsnr\ 
12 q.B.D. 205-7. In the foiiner Coleridge C. J. Aeta XXXII ot 1839 and XXVITI of 1855. 
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Section 4. 'J’ho Tmlian (‘ontvact Act. s. 1, ooiilaiiiis the following provision: 

Coiitiact \(t, Nothing lioroiu liontainod shall the ])i'ovision of any statute or 

regulation iiot lierehy expressly repoahnl ; nor any usage, oi- custom of 

(1) Interest trade, nor any incident of contract not inconsistent with the provisions 

on inortgaRcs. of this Act.” A good example of the efftx't of this saving clause is 

furnished by the rule of ‘damdupat* in Hindu law, whieh has been 
held to be in force as it is not inconsistent with the (’’ontraet Act, ' but, 

oil the other hand, ss. 86 and tS8 of the Transfer of Propert \ Act have 

abolished sdl other rules, so far as interest on mortgages is eoneernc'd, 

(2) on other III regar 1 to t ransiu't ions other than niortgagi's, the Muhammadan 

tranHnrMiin'< , , i i .1 • . 

law, l)y wlu.-h the taking or giving of interest is absolutely ])rohibited, 2 

has Ivi-ii nullilied, partly by the almost universal practice of Mussulmans 
to give and take Interest, ainl partly by the operation of the Interest and 
I'sury Acts \ .\X11 of 1831) and XXVI II of 1855 res])eeli\ely, •' and it 
has been liehi that the custom »)f taking interest should he recognised liy 
iiu touith in Biitish India.* 

(3) on’inuhr/ Kven on a claim, basisl so eiiiireh on Miiliamm.idiiii law as that of 

the mahr of a Muslim widow, the jiroliibition of Muhammadan law has 
b(«en held not to apply, and interest has been allowcsl ■’ 

Mdliainniiulan law of ])ro.oni])tioii is (mi F orced 
in Bengal and the North-\V(‘st Provinces. In t!n‘ Madras 
Presidency, it has bwni hold to be contiaiy to justice, 
equity and good conscience. « In flie Bombay Presidency' 
it is iGcogiiizcd as established by ;*ustoni in the (Jujarat 
but the courts are oppo.scd to its (mforeemont in places 
where it has uol been eiistomaril\ lollowed. « 

The ,iuesti<>n.,f the applicability of tlu- law ol pre-emption more 
pro])eily falls within Chapter XI. below see. s 523A. below 


* Chmiili'r s . lluiiifnli ('hi-i'fhi (l.s.s7), n 
( ,il. 7S', Siinimihniiippii \.shii'hi(i<iirii 

:<l Hoiii. .! 7 il, 

Miulliii'u V. VfitkaUirainuniHlii (I'lii.i). .■(, 

Mill!. <(02, '171 . 

• Sec Mmhi'at-ul-Mii'iiihi/i OH Tr.nlilicum . i,i 
interest. Urx.kMI.cli.i.Pan 2. • vim II111.1.1..1, 
S.111I . Tlie Xposllc III (iiwl, .„'ii.| • xpiiu j 

11 I'fiiiiing to nmn «licn nil will nit intcresl ; 
iiml il lie Mill not ,.,it tlip mtiTi-st, Its iinp'Pssiiiii 
"HI leiili liliii, .,s the KlviiiK iniciisf the 
Mifiicss ui ii, 01 the writci of it.’ " 

‘ * 7 "''' '• ( 1870 ), S Hoiil'. I.. It. 

•'to, It W'. 1;. .tiitt; Knar ljuunniii».,i,,,h ^ 
H,fhhv,,„i ( i,s7i) « X. ^v. |.. ;f:,a ,y 
■I IVr i'liiMi .1. i/,„ y (i~7(,j 


thcl-.c„ (1916) Vo'Lr T" 

<'8«n 

Mis S.11 1,1,11, i.i„ ,,r 

ifitcl In Ut \\ Vlir , f 

(lilKt) .u VII. I8_« (1 „ , . n,b,. 

IS UJ »>V the Crivo 

■ see 1 iiMlIlieiil 
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5a, The capacity of any Muslim to act in tlio follow- Section r>A. 
iiig matters, namely, marriage, dower, divor(i(‘ and adop- 
tion, is not affected hy anything contained in the Indian 
Majority Act, and, .nemhle, the Muhammad. in law will be 
enforced with reference to it. 

Sh. .'jA to i)K r(’f(‘T‘ to crrtaiti inalliTS to which .VfiiNliia books on lav Mv't in 
p;ivo ini port iincc. and wliich deal with subjects that h.c cither not declared Aioi'amm-nlan 
to bo applicable in British Indi.a, or .ire expressly dccUreil 'o be inapi'li- 
cable: but which yet deserve attejition. )>, lause i.f the loiibt as to their 
applic.abilitv, or on account of their «jcufial heanii:; on nrinchcs ol the 
law that do apply, or for similar leasous 


First, as to the age at whi.-h Musliii's sliould he considered legally i i.iiw ot 
capable 1 of porforining juristic .-uts. doulh .irises from a number of ak.- viirie '4 
considerations. Tt is, of course, not iiceessai .• that the law should he 

miiforin on this matter for all ti.msactions ; in other words, the attain- lati. 

, , .... 1 , , . 4 . i (") Mi»Jorlty 

ment of a speemed age may maki'a person c.om|)etcnt to enter into one vet, pxeepts 

transaction, and may still keep him incompcli'iit as regards another, 'nnrriuge, 

• ‘ , (lowor. 

Thus the French Civil ( '«k 1<' 2 recognises dilh-icnt .ages for capacity for divorce 

marrying, and for cntcniig into otlier contracts, and the ages for males 
and females also dilTer. In Fngland an infant, however young, can hold (i» No Rcneral 
an advowson or jiatronage oi a hciu'licc. and <-an present to thi> benefice 
on an avoidance thereof ■*. In India a similar want of nnifonnity exists >>.v 

in the law; and this is partly the deliberate policy of the legislature : special 

for the (‘nactmenl dealing with tlie .subject is specifically barnxl from as to 
affecting capacity in certain matters;* and again, the .Vet itself nwttern. 
contemplates two dilTeri'iit agi'S ol iiiajority, «h‘j)emling on the fortuitous 
circumstance w'hcther a. guardian has been apj)ointed by the Court. 

Kven .as regards niatters not expressly excepted from tlu* opei-ation of 
the Indian Majority Act, it does not seem to have been broadly laid 
down in any enactment, that in the absence of any special law to the 
contrary, non-attaininent of majority shall generally incapacitate him 
as regards all ads in the law . ’ though in regaixl to specific juristic 


I The expression xui juris which is rominonlv 
used hy Kiigiish lawyers lo predie.ate Icg:il 
conipetenee to act, did not, in lUnii.sii law 
.signify that the person had arrived nt anv 
.age of legal majority. " A ehlUl just horn, il 
not under the potestus of tlie fntlier. was s»i 
juris.” Hunter’s “ Roniiin l.iiw," I'.)4. 

s Artt. .'}88, 1 14, 145, 148, ilOa, 'lOO; see aNo 
artt. 374, 370-7, 170. 477. 

■> tlalsbnr\’s "T4awsof England, " ,\VII, in 


s. Jl’l; el lirurUrlmiifr \. JtiorUetmnlc Borlase 
(l!)ll) 27 T. r.. K. .'.(itMmtiiiit co-respondent 
without guardian ait hfrm). 

• See I lie Iiidi.in Majoiity Aft IX, ot 
187.5. s. 2, 

The Freiifli Cud Code, art. 902, lays down 
.1 geneial rule as to acriiiiring property: "nil 
persons inn dispobo of or reeeive property by 
linnatinn ititrr riros, or by will, excepting those 
nhom tlie law deeiares incapable of so doing." 



42 


OPKRATrON OF MTTHAIVFVTA J)AN MW 


Skctiof 5a. 


J^esmnptioiis. 


Hremiiiiptioiis 

of Muliain- 


art.'?, the law liaa laid down that the attainment f)f majority is a eon- 
dilion precedent to capacity for doing them. ^ 

The ie.snl1, therefore, is, that while the Indian Alajorily Act has no 
:i])|)lieati()n at all to such matters as marriage, dower, divorce or religion , 
.(s regar<ls otlu'r matters, though in fieeordance. w'ltli the provisions ol 
the Act a ])erson may he eonsMlere<l a minor, y(d there is no hnv stating 
in terms tho elTect of a person heing a minor, or laying down that non- 
attainment of the age of majority inea]j;ieitntes the minor from doing 
any .act in the law whatever. The eoiisecpieiieo of this is, that the effect 
of a person heing under the age of majority is left, doubtful in regard to 
acts lefeiring to matters 2 that are neither exjiressly excepted from tho 
effeef of tin Maj«>rity Act, nor expi(‘ssly eovcwl h\ some such enactment 
as tli«' Indian Contract Act, s II In regard to such matters, it would 
seem that the rule ol Muhammadan law- operalc's In Alnhammadan law 
the age of puhe lyis g. lU'ially the age ctl majority, or rat h- r that age lives 
the time' ot a< taming the <a])<‘ieitv to pertorm jurist ie acts geiieralK . But 
tlnreau sjieeial piovisions for various jurist ie ads. such as iiiari iage and 
wills, and the law of tlie diffc'reut .Mats is nut unitorin on tlw'se points. 
Tliesi' will he eonsideied in I heir proper places 


5b. T1u‘ Inxls oil iVruhaimiiadini law ahoiiiul tvitk rulos 
primarily eoiisisting of (lm‘ctioiisf<) Oio ‘Qa/.i’ ' oilli rofereuco 
to tlio decision that he must giv^e, should llic evidence liefore 
him be to a certain (‘ffecl. It is sometiuK's not easy to 
(letermino wlietheror not these rules arepivsunijitioas of law, 
and thus saved under s. J03 of the Indian Kvideiice Act. 

The texts on Muhammadan l.iw refei t(> soiiu' (d.i.-tses of matters 
connected with the pnn.l of tacts, of wdndi the ellect, m British fndia is 
not ahvay.s easy to iletermiin* lor it is not clear whether tlaw are provi- 
sions merely as to I he <-videnee ■* re»|uired for proving certain traiisaction-s 


1 Till' iiio'i iiMpoilaiil' ol -mil proM'ioiisis ... 1 1 
01 (Uf l.iiU.iii Coiitnut Vrl. On ttic oUit i luml, 
tlioicjli till) Oiiiinliiins .Hid \\.inK \>t :i 'im or is 
:i pci-oii «lio, iindri 111 " " iiio\ i-iniis ol tin 

illili.lM 'Vl.ijoril,.\ \fl Is III 1.1 ik-rliiril liol to li.i\i 
.iil.iiiK’d h's iii.iioriU,” it dix-s mil .iiimiIh i <- 1 c 
iliiwn Hull till' I'lrn 1 ol Ill-Ill" . I iiiiiioi is im .1,1.1- 
I il \ lr'.:.ill> III :ii-t nilhollt *l "11.111I1.1.1. 

- i-.ip.ii it j to iiiaki- wills.iir iiifi/fjt riiiis 

ill IS7I Mr. .Iiistiri- llu.irt.iiiiitli Mitti-r sniil 
Hm-o iii-t lUim- liv i imiior w not net t-ssanly 
mill .mil \oiil. Tliosc ni ts wlurli ire pa-jmli- 
i-iul to ins infi-riist-i i.m In* l|ll^■s^'■(|lled .niiii 
(ivoidoil II} IiiiM a/ti*r he retiehes hi.- iuajorti}V' 


jiiitw. (ISTO, l.'i K. MS. 

» rhi- riil.-s u.iiiim.r I., proper 

.<i„. iiliiii- ill lie iiiiiin\,',( ii\ Die Qrizi nere re- 

1" /hbi V. 

Xiihiiiln llihi (I'lMi) IH Ml.-, Ml (/*.('.} Hee the 
|Mi.i|.i<i|ili 111 till- iiimiiii'iii 1,1 ... ij^ Ill-low 

hi-.i-li-il Ki|iiil:ilili- (oiisi,|,.,)|ti„„s.” 

♦ Km-ii on iiiiilteis 01 mere e^iileiii-e n i-oiiil- 
ili-r.«lKiii 111 the piimipiP, Miilmiiiiiimia,, 

l:^\l^l-^', Mould .ipph ni.iv J„. ot .-isslstiim-e. ,Sp,. 
iKhui'th) Uxlamit Onlhih v. limvin Khnmm 
(184 1).3 3(00. r, -JO.i, 31 8 noted in the rommeiit 
to s, 10, nhove. 
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or whether they fall under the head (»f ])resumptions f>f law, and thus Srption on. 

arc saved by the Tinlian Tlvidenee Act, s 103, which providc's that “The 

Inirden of proof as to any particular laet lies on that })cr.soii wl) ’ wishes 

(lie Court to believe in its e.xislenei-. unless it is provided by any law 

(hat the proof of the fact shall lie on an\ particular peisoii ' ' 

Nor is it easy to ap])ree.i.ite. the ' vact elleet, in Uiilish liidi.i, of om --,itpeuaiii« 
particular class of prcsuni])lions (if (hey be presumptions of law falliiif.' |','on^ot**mten- 
w’ithin s. 103 cited above), w'itli which (he (e\(s < n M-ihaniin.idan la^\ tmn, ortiie 
abound: viz., where it is laid down tha( a statement o” oath 2 of a ‘ 
party to certain specified transactions --heiiUi be ]iri-.siir’'Ht to be a tnie 
account of the nature of those transact ions, nnle.ss (he coiuraiy is pioved. 

The presumption does not arise (il will be observed) nier(l\ from the 
existence of the facts making ii;) tin- (lansuition in tpie&tion. but fiDm 
those facta, coupled with die statenunl of the favoured party. To 
illustrate the jioint, reterenee might Ik* made lo the rule of Knglish law. 
that when a. wife commits certain crimes (as birtrlai\, receiving stolc'U 
goods, etc.) ill the presence other hnsbami, she is piesiinied to have acted 
under his coercion, and therefor*- not liable (o piinishnu'iit •* 'Phis tire- 
sumption arises merely from (he fact of the w.le lia\mg committed (he 
crime in the preseiici* of h(*r husband . and the Knglish law does not 
require a statement on oadi bv tin* wife that she was coerced, as a con- 
dition precedent to the iiresinniil ion arising. In Muhammadan law, on 
the other hand, a presumption ol a like nature is frequently made to 
depend on, and to arise only after, siieh a statement has been made* 

Now the Indian Evidence Act does not refi-r lo any presiinqil ions of this 
conditional nature. The Act contains ))resumptions as to the correctness 
of documentary evidence, but, not as to the Irutlifulness ot a statement 
referring to specified facts — though there is one presumption well recog- 
nised in the law of evidence against the truthfulness of a certain class 
of witnesses, viz., the presumption against an accomplice’s evidence 
unless corroborated. * And in the earlier legislation, even in British India 
provisions having an effect very similar to that of the presumptions of 


1 On the dietiiictioii Iietnecii burden of 
proof as a matter of substantive law, and of 
adducing evidence see H. v. .fames Sloildart (19(1*1) 
-•"> T. L. 11. 612, 61(1-17 (C.C.A.), /*((■!«/> \. ThameK 
InHuranee Co, (1878), 3 Q. B. Jl. .',91, .',<19, (Kill 
(C.A.) ; WakelM V. London and S, W. Hi/. Co. 
(1886), App. Oal.+I, 52. 

* The word “ affirmation ” should apparcntl.v 
be substituted In British India. .Seo Onth.s Act, 
1873, 8. 6; ami Oenernl Clauses Act, s. 3 
{3«). (55) 


s ■■ f-aws of Hiigl.niii, ’ l.X, 211, 

* See Indian K\i<leiKe .\it, ,m. hi, ,ii, ((j) 
With reference to the elli-et <.t -.111 " coupled 
with the general reia-.ding clause at the begin- 
ning of the Bill (,. r. the Indian nMdence Bill) 
Sir J. F. Stephens s.„d in the legislalwe cnniicil 
that it “makc.s perfeitb eleai tliat eoiirts ot 
iiisticc are to use their ouii coimuousense and 
experience in judging ot (he effeet particular 
facts and that thc.\ .ire to be subject to no 
technical rules whatever.” 
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PnmoN .jR 


PresnmpMon 
ilri-laratloii of 
iiitontion. 


Klfect of tiirli 
pn'snniptloiia 
in RnfUti fmli.i. 


Muhainmailan law which arc under consideration, wore recognised. Tlm.s, 
under regulation XV of 175)3, s. 10, tho mortgagee is required to swear 
or solemnly (hiclare that tho aceoiiiits he may deliver in, are true and 
authentic. But tho .'.ch<*inc of the* Indian Evidence Act as well as the 
principles umlerlyiiig the adjective law of British fmlia is to leave it to 
the courts, .s(>eing and hearing the H'itncs.stw give (>vi»lem-e, to determine 
whether the .slatfunent made on oath Is to ha\e (M’ederiee. and, if so, to 
what extent. 

(<i Blit, presuinptioji.s of the nalun* referred in, jire of fri'qiieut oecur- 
rciiee in ilTuhammadan law; and one particular speei<>s of tlieJii is of 
.some general importaneo, viz,, where the act is of such a kind that it is 
possible for (tiifercnl legal results to fl<nv from it. and the n.itnrc of its 
effect depends upon the intention with which it was done. With refer- 
ence to svK'h acts, the pure Mnliamniadan law frequently is to the efTeet 
(hat if (he poison savs that he acted with a ))arti(‘nlar intention, l)e is to 
he presn.ned to have acted with that' intention. Are these presumptions 
of Muhammadan law millitif'd hy operation of the Indian Evidence Act, 
s. 106 '{ A consideration ol illnsti’ation (a) !•) that section soimis to show 
that it is only ‘‘ where a person does an jwt with .some intentii n other 
than that which the character and <'ircn instances of tl'c act .suggest, that 
the burden of proving that intention is on him." •* So that where the 
overt acts of the party show a difTcrciit. intention trr.m tliat' which Is 
alleged, the onus is placi-d on the penson making *^lie allegation. But 
there seems to be no iirovlsion tor the clas.s of uc't.s just mentioned, viz., 
where the acts are capable of being inlerpreterl as mdieations of an 
intention oijually one way or the otlu-r. 

'rhere appear to be three possible ways in whicii iiresumiitions of 
Muhammadan law of the kind in que.stioii may l»e coiisidercil (1) as 
mere rules for (lie appreeiation of evideiwe, and as micIi of no application 
in British India, either bccau.se the Indian Evidence Act siqierscilcs them 
or because prosumption.s of such a nature are unknown to t he law of evidence 
prevailing in India nr (2) as piesunqitions of law. whose operation 


I ( t. I)lu...r .m (lUi c-il.). p. <H, 

3 riu' iiKicoiUiru ilia Q»/.i'.. fuiiil alioiiM be 
liDnii' III iiiiiiil. It, K as follow- (l> Tlip plaii.liB 
oriiin his facts not on oalli. Ii a caii-c in 

ailKiii IS ,lis(lo.sc(l. (2) the licfrn.l.iiil I- .i-kfl 
^■l(ll(‘l to mliiiit them, or to ili-iiv tlicni on ciaMi. 
(1) 1l lie ilocs tlie hitter, the plaint i If proiliiios 
niliii's-i's «h(i c.ni swp.ir to his Malcnaiit. .niil 
their testinionv m taken it the\ are liii'l- 
wortliy witnes-o-, <4) the defeiiihiiit is isi„.,| to 
prodiire liis f\i(||.|ic-i-, if aiiv. Tin pie-tiniplioii 
Is .ilteni.itel.i III t.oour ot the pl.iiiitiff .mil 


ilefi iiilant, iifiiT each lit the first three stages. 
li ill four -tagps are eoinplete, the Qazi decides 
Mhoiii to hi iie, P. The funetioii of the witnesses 
is It will hi- oh-pr\ eil, analogous to that of a jury 
III ilip early iCni'lisIi systein, when the jurymen 
were ciiosrn from ainoiiKst persons who knew 
tlip ureuiiistanees oft heir own knowledge, nni| 
snoip to tlipin. .see Pollock and Maltlamrs 

llistoiv of I'higlHl) Law.” 1 . 117 , 110 • 
II. HIM. 

3 .Sep also tile Iniii.m KMiienee .^et, s. 1,aml 
the ilhi.slrallons thereto. 
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is saved by the Indian Evidenct; Act, k. 103 ; or (3) as rules partly Sec iion 5b 
of substantive law, and partly of evidence, -that, in so far as a statement 
on oath is required for proof of the intention, the rule ot Muhat iinadan 
law is displaced by the Indian Evidence Act, aiul that the existence of 
the intention one way or the other may be brought to the < ogn./ance of 
the Court in any manner authorized by the Act, and 1 hat thf mode ol 
doing BO does not affect the presumption in question, and need not, there- 
fore, be confined to the statement of the person eonc o«‘m!d. 

The question does not ajipesir lo b(‘ imrely >1 fu;afh u'.ic interest, opuun to n.v 

, , 1 .. mr , ■ , , • lialurc of iutSs. 

inasmuch as the rule ot Muhammaflan law in effect, giv< > m manv cases 
an option to the actor to deterimne Uu chaivict<‘i of cipiivcx'al acts,— an 
option that may be ot great importance in smth .natters as gift anti 
divorce. NevertlieleBs, it is not a ipH'stioa on whs h the Com is would bo 
likely to pronounce an opinion, inasmuch as it cannot often happen that 
the decision of a ease should th'pend solely on the distinction between 
presumptions of law and the inferenees that may be tlrawn from facts 
proved. The distinction howevta- dcM's exist ; * anti it Ins therefori! been 
deemed best to state in the H]»propiiate plans, the iiresumptions that 
Muhammadan law recognises, even though then- force may be tpiestioncd 
in British India, for reasons, some ot which are stated above. 

5c, 4''ho Arabic lexis contain many illuetrations and Vorbai 

, . • * 1 t explnnalions 

precedents relating to tlie construction ot words. An omi rule* ot 
unconsidered reliance on sucli portions of the texts has 
frequently misled the (courts. But those must be disting- 
uished from illustrations indicating the substantive law. 

This is another subject of tlie kind tf> whieii referenec was made in 
the comment to s. 5a, above. Tlie ilhistratioas given in the texts and 
particularly in collections of ‘ fatawa.,’ which apjiurently explain the 
effect to be given to the use of certain wonls, are often merely in the 
nature of guides to the interpretation of Arabic words. They arc, there- 
fore, in such cases, of little assistance in India, where the language is 
not Arabic. Arabic words — even words having a setllwl lui'aning in 
law — are apt to he used here with a new' significance aefpiiri'd in India, 
which is not necessarily the same as that which they had at the time 
when, and in the country where, the texts of Muhammadan law were 
written. Moreover, translations of such illustrations or examples are very 
likely to be misleading. On the other hand, there arc many illustratioiis, 

1 It liBHi bci'ii tliHriiuUTiM'd li> l.ui(l e. J., uh vi'jy iiiiiioitnnt H. \ . Uloddur 

(HK)9) 26 T. JL. K. 012, «16. 
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Suction He. wJiore, for ihc sake of brevity, or for great(‘r clearness, a given position 
is, as it woo, dramatised, 1)3'^ the statement ol facts being i)ut in the 
mouth of the agent : such a statement has to be considered as a recital of 
what has occnnxxl, in order that an exposition may be given of the operation 
of law on the facts recited, rather than as mere w'ords uttered at the time, 
irrespective of ])revious events. To distinguish (examples of the one kind 
from those of tlui other, is not alwa.vs as easy, as the importance of doing 
so, is obvious. TIu' misuse of Arabic woids ami misunderstandings arising 
from it .lie exemplified only t(M) well in rcfereiute to the law of ‘hilabil’ 
iwaz,.’ Ii! this eoiinetdion a ju<lgment ol Subramania Aiyar, J.’s. 
ma.v be “onsulted witli advantage t 

I’iiiiii'. Ill At the ,'.ani<‘ time the books on Muhammadan law .ire full of refer- 

A1iiIi.iiiiiimiI.(ii . . .......... . 

l,n>. enec's to the lorm with, which the legal transactions in question must 

comjily. The authorised toim or forms are generally given in the texts 
immcili.itel V aftei th.” delinitions. at tlic beginning ol each chapter. As 
iiiost of the transaef.ons aie east, m Muhammadai. law. into the .shape 
ol contracts, ihe forin mo.sll\ eonsist', of Ihc words of “ declar.it ion and 
acceptance','’ ' ijali o ipibul.' whieli give elTect to (lie juristic act. 
Coupled witli (lu'si' forms of declaratioii and acci'plaiice, arc statements 
of the rc'sult of ilisreg.nding the teehnie.d pliiaseology ol' the law, and 
this is freitucntlN followed hy a eons id ora I imi ol the ollcr-t of the inten- 
tion with which the toim.s arc u-sed . as. lor instaiKc, whether the use of 
the siriel I'oriii. teehiiically leiiuiied. is elfcetivo without any intention 
on the part ol the speaker to give to tlu‘ words tlie ell'cet the3 have in 
law and coii\eise|y, whether the iutt'iition its“!l wilhoul the use of the 
formal words, is etfeetivi . 

t'lrmal iLTiii!. .iiiU English x.rileis on MuliainuM'laii l.iw h.ive been .ijit to pa} too little 
‘;\|tn!,Moiih. attention to these, foi ms . luil tins altitude lias been based, it is 
submitted, on .1 total mi.-t I'uccption, •.■au.sing them to overlook its real 
impoi'taiu'c Eoi the disregard of what iJie authors liavi' to say 
regarding forms, is giouuded appartiPh on the pimcijile, familiar 
' ill modern Eiiglisli law, that th' luleiitioii 's all 111 .dl and that the 

words are of no impoil.iiiei- Now. exei'pt in regard to mamage, 
divorce and pre-emption it m.i\’ lie sakl at oiiee, ilia) tlie iMiihaminadan 
law usually agrees with Ihe lule ot English law on this point. This fact 
however goe.s a very little way towaiils proving that attention to the 
lorms mentioned l>y the Muslim jmists would be laliour spent fruitlessly. 
’I’he decisions of the English Co'irts given at a lime when the Common 
Law Courts wc'ie steeped in lormalities, are still consulted for the 


r/iutdU ZamiivPii Uanagooru Dltora (IS89) .Mad. 318, 333. 
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pufposc of discovering the ox<aet ambit of legal rights and liabilities, an<l Section oO. 
it is foi* this purpose, that the forms of declaration and acceptance 
should siJuilarly be consulted ; to arrive at an accurate conceptii o of the 
nature of the transactions dealt with by the ^Inslim jurists, and the 
terminology they employed 


5d. J n pure Muluiminadaiilaw, the inot.i\ e tind uitention intcnhun 

, ami iiiotiv 

with which certain civil overt act-s are done (c.f/., w ords are 
uttered), occaHionally fix the act with specified ’egal eficF-ts. 

14icsc rules of Muliauiinadan law are smiictimcs sncli that 
no effect can be given to tluMU in British India ; at other 
times they arc enforceable. 


Many rules in Muliainmad.in Mw base.! <»t| lic- intentjon and mo- 
tive with which th(> I'ormal '\t‘rd.s arc used iiavc been oltcn treated 
as mere surjdusagc, a|)[)arcntly. as lM.ving no 'orcc wbatc\t‘r in British 
India. Wbctlicr tliat is so oi not, is a question that must l)(> (.onsidcred 
by Itself. Hut it must, in th(> liis( plaei*. bo realised that in ])urc 
Muhaminadau law the inteiitioii and motive ol the agents IreipicnUy 
determine which one oi inor<‘ ol various possible legal resuHs follow 
from the .same acts. " In all mts,” sa\s the aulbor ol the ‘ Kidaya,’ 
“regard is paid to (he spirit and intention." ' MiKlcrn systems of law 
are, it is true, opposeil to such rules, which gi\e uncertainty to the legal 
results of t rail, sael ions — uncertainty which caimot he easily i emoved 
by a consideration of overtacts alone. But Alulianiinadnn law, which is 
merely an oll’sboot of Jsium as a religion, eouUl not be affected by sueli 
eon.sklerat ions : for, just as in .sinmlar niattei-s, intention (except as 
expressexl in overt acts) is relegaliil to the background, so in religious 
nuitters, eereuionics and lormalities, when tUvoreiHl from religious 
iiiteiilious, are, iin<ler most systems, int'ffcctua I friuu a religious point 
of view, Wiun, foi' instance, a text of Muliammadan law .states, 

that a document in a spi'citiod form and woitls, creates a ‘ waqf,’ if 

made with the intention of creating a ‘ waqf,' hut. if executed in the same 
form and words, w'ith the intention of making a gift, it is totally in- 
operative, becaii.se a gift cannot be validly made in such form and terms, 
siicli a text refers primarily to the cflect of the iloeument " between the 
man and bis God ” or “ in eonseience.’' 2 it jceognised 

the Muslim jurists themselves (as will appear from the example 

1 Hua, 520 (ool, 1). (par. B), 213 (par. 1. 2 A J), 217 (pur. 3), 2.11 

* These expressious are used iu antithesis to (par. 2), 401 (tt. 5-8). Hail. 11. mil («. i-7), im 

the expressions " as before the judge," " jinll- (tf. 17-19), 211 («. 8-11) rt pamm. See Index sub 
Ually ” or " in law " : Bail. I. 27 {U, 25-27), 208 verb. " conscience.'' 


1 lu-ir 

inipurUiice 

III .MiihiUU- 
lU.ldHIl 

law ; 


roiitlict 
between 
religious 
and secutar 
effect of 
tile same 
words or 
acts. 
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Section 5e. cited in the footnote), on the one hand, that secular couits may be 
unable to find out tlie real elTt'ct of certain acts, according to the Jaw 
of God, and that the courts may even be uiifler the necessity of giving 
decisions in conflict with what “ eonseienee ” uvight diUate to the 
parties. Bui this, it is submitted, is not (Muuigh to alter tiie. substance, 
of the law, which is, that the tleterinining faetoi . in regard to the effect 
of certain transactions, is the intention and motive of tlic agent : the 
moans by which the (Courts endcavonr t<» iliscover the intention or 
motive, or theii inability to do so adeqnateh . is a matter of atljccitive 
law. or the re.sulfc of tin* limitations under whieli ail liiiman investigations 
are made. They do not in'ec'ssitate a i-oiiseious disregard of the substantive 
Jaw : though they may «>|)erate ,so as to give miperfeid effect to it. On 
the othci hand, a eonseioiisiuNs is olwervable from the earliest times of 
tin tact that law ,s a practieal scienci’ ; that its rules must, be basi'cl on 
existing (If* umst.inees ; a’«<| that what mere speculative reii.soniiig may 
fioiiit to. has t<i be teslisl, chceki'd and corriH-ied by its being practic- 
able ^ By the lU'cessity o| things, the court administering the law 
cannot altogether ignore this eircuiiistanee but, tlu'fmictions of the courts 
render it unsafi* for them to do that which it is the province of the 
legislature to do. 

5e. Tlu* Mulianiiniiclaii law relating to crimes, t») 
procedure, and to sla\orv,is not enforceable in J5ritish India: 
but it may have, to hi*, referreil to for coilaUTal purposes. 

Slaves 2 form a valuable poilion of inoperty in places where the 
law permits Ihei? exiMeme. and, .i.-. iiiav be Mirmised, a great many 
provisions of the law in the .Muliamm:i<luii texi books apjih to them, 
or are illiistratod with rel«'rcne(' to them. 'I'lie law ot slavery was 
never made applicable in Biilisli India. 'and b.\ the Indian Slavery Act. 
V. ot l.S4.‘l. it is provKlfil that slavc.s .'■•hall not be .sold in execution of 
decrees or orders or enforeenu'iit of any dciiiand ol rent oi revenue 
(s. 1;, that no rights arismsr out oi allegtil property m slaves shall be 

I TIh" lulliiwiim will luiiii'.b :iu iii-iaiii f 1 li>‘ ilv.-lliiiK in llic niitii'i', ni i n'l- rerm: — but thin 
llanufl iloiUirs Hfi»- ilium lliiol l» .illov ili.- m -uliiiil tnl out ol ui'it'i,sil,v. The .same le 

ilnlloituni of :iiiy propertj lor .i iniiMiim .iiili-s u-ioiilcil ol Umriiii] Miili.iiiiiimtl when lie went fit 

the proprrlv deillrttleil m. 1 ' iimte •li\iile*l oil Hei, lUtc I'npit il ot Iriik (the ancient ChiUileii)) 

liuiii all pio.i(c propeili. Oiil (hU»fiir(. < icw •'»f ••i«- -.imc i(M>,oit,”--lle(|. 2:1!) (coMl;. 

of the law wii'i nimlitled In lln* iimtiir wlmh is ’ M.iciMulitcnli.is.ii.iuMsci lmptet on slavery 
thus recorded on the //irftf/Aa " U isuowded '‘‘i' ‘"Mnhiiuiin.iiliin hiov," p. ;n2 ; " I’rete- 

also, Mint «hcn \boo Voosal \\i nl to lt.iKd.id ilents ot 'jU\en (’use U., lor an "enumeration 

and belielil Mie narrow amt ifowdcd i-unditioii o! ot dillcicut niinb - liv whlcb slavery is cicated." 
(hat tilaoc, he held the appropri.'tiou to be ' It will be observed that there are no moans 
lawful aiul absointo in either eaM*. — that is, bv whiili (be si.iiu, ol slaves, us known to 

lOieUici the liios'iut- bi in (he lower hum i ami the Alnliaiiiiiiiiiliin lau i .in arise hi Uritish Jndia. 
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enforced by the rJourts (s. 2), tliat no slave shall bo dispossessed of or Section 6. 
prevented from taking possession of property acquired by him, by his 
own exertions, or by inheritance or gift, etc., (s. 3), and that .my act 
that would be a penal ofEoncx'. if done to a free man, shall be equally 
an offence if done to any person on the pretext ot hi.- l>i 'iig in a 
condition of slavery (s. 4-). 

“ It is the general intention of tho legislature m }m.ssmg ll)is Act te siupe of thn 
I’elieve all persons then snbjeel thereto frf)m all tiie disabilities ari.sing 
out of the status of slavery .... [n eonstrnino i his reiredial statute, 
the Courts ought, to give to it the widest operatn'U wliich its lanimatte 
will permit.” i 

Questions may, however, arise ii Hritish iiidia .is ‘o ilie effect of Rigiits oi 
■slavery, the slave being in a eountiv where -!<wei \ is recognised. The ' 
determination of the law wldeh would be applieabl<‘ tn such a ease would 
be a question of private international law. .Vg.tiii it may ttot tie easy to 
say how far the Slavery Act must be taken to affect not disabilities 
arising from the status of slavery, but lights arising Iherciroui. 2 \n 
eases have been found on these -ubjeets in the lepoHs, and it has .seemed 
unnecessary to intnvluce into the following pages any reference to 
slavery, ex<!e]>t wliere the illustrations given by the original te.xts refer to 
slavery and where it has not seemed possible or aiUisahle to omit, or to 
alter the form of, the illustration ' 

Slavery was not abolished m Kngland till |S34. though the slave 
t rade had been abolished in 1807 


6. Whert' it becoiiios necessary, for tlio [inrpose of hpiibkiu-. liciii 
adjudicating upon any civil rights, with reference to .status, 
or propeity, connected witii the religions tenets or beliefs 


of the Mussulmans, the Cburt will consider such religious 


tenets or beliefs, aud give a decision thereupon, withoiit pro- 


nouncing on their truth or regulating religious ceremonies. 


I (Siitiad) Mir I’lmiuhhn mutn v. Xmul- 
Xissa Beffiim :i Bom. tJ-’, I-'*, Bin ; ii 

1. A. 1.17. 

1 See caws on the Caste l)is.>biUties ltciiio\.il 
.Vet, Act XXr. of IROO on asiniiliii- .li-liiirtion. 
in the comment to s. 1 , nliove. 

a It may be noted here tliiit .i roiitrnet to 
serve one’s whole life a partienl.ir ma-ti-r i- 
allowedby English law : Wnlhn v. Ihni (1837) 2 
31. and W.273: sec Smith’s beadiiiff Cases (lOO.I. 
11th Ed.), 1, 430. 

« SKOcomd fjiil Sinuh v. Sobwlip Vhuinlrr 
Sinqh (1808), 27, cal. 1881 : "The Court ^iidi- 


M.ilU .idiiiiiii-leiinB the l.iw <Mmn>1 s.iv that 
one reliKioii i- better than .inoUiei ’’ per Mao- 
lean OJT., i6. .S8."i ; Kri^hiiii Snnii Tiilir Chaija, 
KritshmnHn ('harmir (1882) .'i M.sd. 318; 
Khiifatinfr UnMtitrv. Xiiuihriuimil Chrltiirr (1890) 
23 Mad, 208. The dt-ei-ion ot rellKions rinestions 
was invoKed in Krii./inH'.iimi v. Kristinfimii 
<1.SS3). Mad. llrt. 111. Sim- also ynmnimuiu 
Vharmr \. Sri Kiisl„>i r,il<t Chnn/nf (1 Vlad. H. 
C. 11. 440. which w.i- iipinosed by the P. f. in 
Krixhminm \. Kii'.linn'x'Mi (1870) 2 Mad. (>2. 
Cf. Svfd Alum Sithth \. Ihrimi Sahib (l.8fls) l 
M.id. ir. C It. 112. 
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Section fi. The same provision is contained in tho Civil rroceduro Code, 1908, 

s. 9 (corresponding to s. 1 1 of the ('(mIg of ISS2), to wliicli and the decisions 
gi\en under it. the reader is relerrcrl. 


§ 2 .—Choice of Lww. 

Choice of )nw • 6 a . 'I’lui qucst ioli wlictlici’ tlio rifflits of the parties 

how iTiJUh* hv \ ^ ^ 

the forum, .‘lie to bc determined in accordance with the rules of Muham- 
madan, or of some other system of law depends primarily 
upon the legislative enactment constituting the court by 
wliieh the matter must bc adjudicated upon. Semhle, in 
Hrilish India tho eoui*se that the courts are required to 
julopt ’ is to consifler whether the particular transaction in 
regard l.r which tlie court has to adjudicate, falls within the 
dfMiomination of any of those matters that are goviTiied by 
legislative eiuvctmcuts having teri iiorial application, -in 
which case the law laid rlown in the sa.id Acts must be 
applied. If tho transa«ition is not oik* with legard to 
which tho law is laid down in a h'.gisla.tive enact-uient, then, 
as a rule, tho law by which the parties have been customa- 
rily'’ governing tiu'ir own conduct, is scieoted by the Court 
as that which is most in accordance with justicf*, equity 
and good conscience.^ 

iHuitritiion. ^ Memon du>d in Momhasji and t lie (pioslion uroso whether his estate 

was governed hy Miihanimiwlan or In Hindu law. 'I’lu! facts proved 
(ill so far as they appear from the judgment of the Privy Council) wore 
as follows; (n) tho aeeoased’.s father, with his wife andchildron, including 
the deceased, belonged to the Momon eonmiunily of Uiitch, who follow the 
Hindu and not the Muhainmadai' (aw of suceossion; {/,) they migrated 
to, and settled in. Mombasa about lialf a oentiiry before the judgment • 


1 liiiialHii V. hiiia t (IST'l) 7 ri'in H, 

e II.. (».«.) 27 . 

2 A'.U. tlic lnili.ui Coiilrut \it, tlir ri.>.isUT 
ul l’r(ip('rl\ \i-t, I. Thus if Uir ti.iiis.ii'tIoii 
iimtiirin'i to till- (lelliiitKm of .m .iifi iin.-nl lot 
i'c<ii'.|iliTatii>ii I.ikUIowii hi the liiiliiiii ('oiiirud 

\('t tlicii fhi' M-ition.. ot thill Alt. Mill iipply. 

■I N-i- Knvliintilii r. Ktiliuilhur (l'.H4) .3S 
IU52. I'hr Un iiiai not in h oi iciii, lip luspil 
ou cu-.('.)ii«. Till- II 1 .III 1 iiurtioii.. .it tfiih iiiiniatlan 
law ivcrp ;<i(miil'.M'i<l liv thf I’rophel .iiid i||i| 


«1 .\Iuh.iium.i(1aM ).iii i!„t,si, India iMlpri veil 
lioiii the l.•n•t that larap iiiiiiiticr.a of ppople liave 
lipf., KovpnmiK their .•ondn. t, ... apcordunep with 
It. .111(1 th.it the fiPBi-l.ition rpipilrea it to lip 

r.iUiriPd ... re-Mid „„„p„ j 

l.ilkiwiiiK It. 

{U7n) 7 Hum. H 
I ~~ Isnuiil Khnn 

\. Mil .sAfo MuUt (1!Ji3) 17 (\ y 
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(c) at Mombasa, tho siicccs.sion to Muhammadans is, in general, governed SjifTlON ( 
by Muhammadan law, “ although it would probably be open ti> immi- 
grants to prove that they have, brought wi<^h them and presevvetl a 
eiistoin establishing a special law of siicj-essioii ; ” (H) ele\en • asCh \Nen 
])rovod ill wh kill suecosskm among tin members of the Memon f ommunili 
at Mombasa ha«l taken place aei;oi*di*\g to Muhammadan law ; (r) the only 
documentary cividence. also was in accordaucif wid' thi ■ view On thi 
other hand it was proved: (/) that in a few ciiscs distribution in acefu dance 
with Hindu law had taken j»laee ; and (ly) that there h"d been a custom 
or at- least a practice, that ornaments given to a wife in a husband s lilo- 
time were allowed to remain with the widoi. onl.' duiiiig her lite, or until 
re-niarriage, - a custom ovpracvwe move mail\ »csciniiling the rule which 
obtains among Hindus, than an> whkh ri-giilaic'. such cases among 
Muhammadans. Held, by the I’livy (‘oiincil lh.it. the question was simply 
imo of llio proper inference to bo drawn b-om ihe cireum.stances. And, 
inasmuch as there was no distinctive political or social organisation 
established by the Meinoiis for themselves, and nothing to show that they, 
as a body, ever claimed to he ontsuh* the syst. in ol law which natiirnlly 
follows from their ii'ligion, hence the presun’ption may (‘a.^ily be drawn 
that they had aeceptisl tlie law of tin* pisqile they liiul joined in another 
eonntry, tin* case being dilhiieiii from that oi a Hindu liiniil_> migrating 
from on<‘ iiart of India, to another, lienee, the trial judge was wrong in 
throwing ihe burden ot proof on the respondent to show that thoio was 
a Muhammadan custom which applied to the Meiiions in Mombasa, that 
this custom was ancient and invariable, ami that it had superseded the 
custom which governed the Cnteh Menmns in such oases before migration. 

The true inference to be drawn from the facts was that the custom of 
Hindu succession had ceased to be generally observed by the Meinons in 
Mombasa. 1 

* 

When the question arises whether the rule of law governing the i-awdpiive 
determination of any issue by the court, should be a rule of Muham- 
madan law or of any other law, the court will in the words of Sir Krskine 
Perry, C. J., consider what is the law delivered to it for being enforced by 
the Sovereign. 2 

The law is so delivered by the Sovereign generally on one of tw'o 
Occasions, — either (1) when the court is constitntetl certain general 
directions are given ; such as are given in the Letters Patent of the High 
Courts, or the Civil Courts Acts, which arc tabulated at (he beginning 

* Khojahs aii'l Mfinonn' Caxe : Ihrlnte v. 

(1R17) r«‘ir. Or. ('.IS., ill). lu:;. 


1 See Muhammaa Ismail Khan v. Lala Shro 
Mvkh <1913)17 C. W N. 97. 
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of this C'liupter : or (2) at the time when any particular legislative 
enactment is passcit, the legislature provide.s in the ('nactmont itselt, 
that the rules laid tlown 1 heroin shall be applicable on the occasions, or 
in the circumstances, or with reference to transactions between the 
parties particularized therein. 

The bases on which these directions of the legislature are given, or, to 
f uit it in another way, the principles in accordance with wliieh the Sovereign 
delivers one system of laAv or another for being enfoivod. depend on the 
fnllovidng, amongst other, considerations : — (1) In regard to certain trans- 
actions, th-j legislature. lays down tlial their legal result is to be determined 
l\v the courts according to <-ert}iin rules enunciated by the legislature 
itwcli', iircspectivo of the ]»er.soiis who are (lie parties to the iransaction, 
and irrespoofivc of the place where the transaction hii.s taken plai-e; (2) in 
regard otiuT inaiiei-s the law so ilelivered by the Sovereign, consists of 
law fixed ,iot onl\ with reference to the nalnre of the traiisHotion. hut with 
reference to th(' locality in Avhieh it takes pla'ie : tiie law selected being 
(he ‘ lex loci ’ . (3) in regard to still other matters, (he law Ls determined 
with reference ti' the })ersons foneerned in the transaction, and then 
it is said that the ‘ lex personae ’ or the pei'-onal law has to be applied. 

Sometimes it is not eas\ to deeule how the law ojieralo,. on a parti- 
cular transaction. or state of fact.s, the difficiihy arisin;, fren a doubt as to 
which one of several bystems ot law must be a))p!'e(l I’roni a leforence, 
however, to the Acts which are tabulated at the eommencement of this 
ehaptei, it would seem that th<* cour'c to be I'ollmveil in British India in 
tlie majority of eases i.s to turn to ihe real na'.iiie of (he tian.saction 
irrespective of the name which is applicable to ihe iransaction : and then 
to see if any legislative enact meiit winch is apphc,il)le to the parties 
governs (he ease.’ Niili[e<< («• such an einetinent (he Aluhammadan 
law and usage ^\ill jirevail wln-re the ^laities an* Mulianimadans ; either 
because the .subject is spceitieil, as being governed by the Muhammadan 
hiw', or under the head of jastu-e. equity and good conscience. It may, 
however, still he of iinfiortanee to determine whether a ijarticular trans- 
action is to be elassevl under «iiie In. ad or the othci. in order to determine 
whether it was intendtsl lo he meluded under one legi.slative provi.sion 
or under anot her. 

In Abdnr-Rahim r. Halimabai 2 Lord Haldane .said that when a 
Hindu family migrates from one part of India to another, pmna facie 

' I j. \ ns 7 f.) 7 lioni. hi, (ini.'j) 1,1. :j-,, .ao Mad. I,. .l. 227 (on 

ll.i.U.W.t )17. iipiM-al Ii-.MI llio eniirl of ,\pj>p;.J for Easft'ni 

- H'lii I>i»-Iil WiUiii linhnm- \frir.O. 
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they carry with them their personal law, and if they arc alleged to have Section 6a. 

become subject to a new local custom this new custom must be affirina- 

t ively proved to have been adopted ; but when such a family migrate 

to another country, and, being themselves Muhammadans, settl-. among 

Muhammadans, the iiresumption that they have accepted the law of the 

people whom they have joiiud should be much more readily made. All 

that has to be shown is 1 hat they have so acted as to raise the inference 

that they have cut themselves off from their old environments. Their 

Lordships of the Privy Couneil eonshlered that '.ueb an infer^nee might 

be raised from the facts that the Memoo^ i*i Mombasa tud not at ao', 

time establish any political or social organization for ihemselvcs and 

that such organization as had lieen foi imd, appesntfd ^o have been nxiunly, 

if not entirely, foi' purposes of woiship and thev aLo stated that there 

was no sufficient reason in what "as In ought bet' re the courts in that 

case, for regarding the Memon.- who had migral rd from (Jutch to Mombasa, 

as other than a number of individual Muhammadans who had settled 

down among a people who are of their own religion ' 

7. Where both tlie partitv to a \ ransfiction are Mus- 

A Muss^^IInan^, 

suhnans 2 of the sanio sect, the Miiharimiatlaii law of the Muiuuimadau 

l.«v .ippllcable. 

particular sect ‘s to which they belong will be administered, 
in regard to matters herehihcfore nientioiieil. ' 

See the commentaiy and notes to the next section in u suit tor 
iuheritaiice the claimants, or souio of them, may be of a different religion 
from the deceasctl, but the law governing the case will bo that of the sect 
to which the deccasal belonged. 

Another ratlier difilicalt set of questions arises wlum the parties or 
some of them have eliaiiged tlieir religion. Sihi the eoiiiinent to s. 1), below. 

8. Where both the parties are not xMussiilmaas (of 'viieu way one 
the same sect),-’ the High <.*ourts and tin; Courts of Burma 

are required to determine the rights of the parties in 
aocordance with the law of the defendant ; anti the other 

I Abdurti/nm Jlaji UmailMiiha UuUntu- 
hin (11)15) 43 I A. 35 , 30 Mail. L. .1. 227 (on 
•tppeol from the Court ol Appenl for Ka'itern 
Africa). 

® Whether from birth, or liy Mil)>equen(. r»>n- 
MTslon: Abraham v. Abruham (1863) 1) iMoo. 

1. A. 105, 239; JavenUt v. Dharam (1866) 1(1 Moo. 

1. A. 511, 637-53'), Haj Uitfiadiir v. Uisheii 
(1882) 4 All. 313, 350. 


'I Jtajuh Drnbir Uosneiii \ . Itniire Zuhuoroon- 
imm (1841) 2 Moo. I. A. 141 . .Iff llmaht v. 
A'nrrtf JlUMiii, (1914) 36 All I'll. 

* This is biiliject to the lact thiit certam 
Miissninnins .iie so\nrneil hj Nou-.MiissnlQian 
systenis of l.iw, according to the ciHtoms prevail- 
ing amongst them ; see v. lo, below, 

5 Uayatuii Jfum v. Mohammad All Khan 
(1800) 12 .«!. 2'JO , 17, I.A., 73. 
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a PiUtlel 
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ence In 
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r>4 


(Vmrts toi act according to justice, equity, and good con- 
science. * 


'rhcrc can 1 m* no tluuhl as to the ertWt ami applifatittn of the iiile 
tliat the defemUnt's law* should ]»revail in a case wliete, for instance a 
Shiah husmameil a Sunni wife, and sues ha- restitution of eoiijiigal rights, 
and t he wife plead*-* a defence whieh is valid onl\ in Sunni law . ’ In soino 
other cases (he question heeonies a little more dillieiilt ; and the decisions 
point (owartls \a(ioiis explnnatiuns ainl limitations ol tin* Mile {n) For 
instiinee. it lias b(*en apparentl.v held that the application of the i iile is eon-, 
Jineil to I as(>s wh<*ro (here have lieen dealings hetweeii ])aities ( • the suit, 
and a suit 's ^|•'>!lght in respect of that transaction 'I’liis (ipiiiion was 
expres.ed i>\ ihc Madias High Court in a easi* wiicre- the plamiills title 
depend' I o*i a ot lands, whieh had taken place ’ origin dl.v hetwicn 
.Millie, mmatliins only . and though the donor afterwards dealt w it li persons 
' '>i Mnliammeda.i-. andiiotsubjectlo Muiiaiuinadaiilaw tin pl.uiiliir was 
no party to ai.''^ such dealing.’’ and d w.is li'*id tlnii the plaintitf could 
no! ■ b,\ the doiior'.i acts bi* reud(*re 1 subject (as leg.irds liei piojierly) 
to any other than ibe Miihamina'lun la‘\ ’ > In the le-iili I he i>!.iiiititl‘,s 
law was applied, and not the dttendants {h) In ISsl (t.nth, (M., 
said, “ 'The eonelnding words ot the sect nm it i^ eii'ai do not 

mean tins that when a Hindu jMirehases land lioin a I'airoiiean m winch 
the Vendor has only a limited interest, the Hindu pureh.tsce is in he in 
any better position thana r.uropean ]iureha.a‘t would ii- " ' aig^ t?outifc.x, 
il., said tnat the tiue eoiisti iiction ol the section iiiiist (oiiHno the ivords 
” their inheritance ami sueee.ssioii ’ (<i (piestions > elating to mlu ritance 
and siu cession by (he <lcl(*ndan(s. (c) 'I’lie-e dicta weie referred to with 
approval by \\'estn»p)», t'J •• (delixei mg (he Ji.dgiiicnt of .i Full liencli 
consist ing of hinisi*)!’. Meivilh*, ‘iiid K<*niba!l, dj ). la the i nurse of the 
judgmetit it was sanl lliai (lovardhau Sekhaiaii' ^ Wii-’ oiieii to doubt 
‘ in respect of the v iew, thei e eidertaim d. that ihev.didili of a mortgage 
b,v a Muhammadan to a Hmdii iiuatgage'*, if the l-Uiei he tin* defendant 
sluaild be tested by Hindu law a ii:op,»siti(m which seems to involve a 
serioi.s misapprel.en.''ion ami iiiisapplh at ion of IJoinbay Kegulatioii IV’ of 
1S27, section 2(1’’ ('/) Again .M.dnimod, i . ,-aid thai the word parties, 
“a- Used ill section 21 ot the Reiig.'J ( nil CourK .Vc( docs not mean 


1 IlHiliimHii Ihurlfm i. ruh-nii ll. O'U I) 
M. 11 I. b ,1. 2««>. 

5 IlllMlIl \. IhllHiihlll II.S.-Jl I VII 

J'C). TI|tHI;'il |,| till. (,lsf lln* Cllllll (IM (Kit 

-i.itc 111, It ihcN sjaic till* «ac Oil iH-i'i-flt c' liw 
uHii l.iw bci m-f -lie fl.is llio (U'loiiilaiit. 

I'by X »'A.ai >3l Caiiui'vii. w is Ui.' J ,in;i 


* X. (•/.■lanil /Mfc (1808) (i 

n i.K. t,-.i 171-,-.. 

• Sari ii-s \ . I'liituiKniXwii'i' (1881) (I (' il 

.04, .Stic., ,S(I8, 

8 /.)(/. V. (1880) I) bom. 168. 

' (IsUU 8 ll.uii\i>>ti)n, s. U. .Vil. lli-p. 18'J. 
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parties to an action, but must be interpreted witii reference to the incep- Sbction 8. 

tion of the right to be adjudicated ujjon.” * (c) On the other hand, tlie 

Calcutta High Court * expressed a doubt, whether on a Hindu creditor 

suing the heirs of a Miihaintnadan debti>r, the Muhamnuulan law applied; 

and (/) the Hoiubay High Court-* laid dow'n the i ulc 1 hat the Hindu between 

law applied SO long as the di-btor w.is a Hindu and the Muhammadu ii ami ereiiitor 

law when the debt was transfeired to a Muslim In the cast! last cited 

the plaiutilT sued for redemption ; tbt' oilginal im>'-<g.ig<>i' w.'.s a Hindu 

t\ho had transferred the etpiity »>! risleinptinii lo ,i Muh-uniu.idan (the 

plaintilT). The Court hehl (over-ruhne the < tuiteiii mn of both parties) (I ) 

that the Hindu law of ‘ daimhipat ' should be gi'-eii effect t<*. tlumgti both 

pai’tic's lo the suit vvert* Muss:ilm;oi^ (2) tha* that niki appjiei* only so 

long as the debtor was a Hindi., and tlia! a soon a-, liic ccpiity of ictdeinp. 

tioii WHS assignt'd to the [ilaintiff. a Mutmniiiuid.ui the up])lieability ot 

Hindu law eeased. 'Phe quo ' im, w’as retenth alluded to by the Bombay 

High Court, but not considered * 

9. VVIuTO llio (niestioii is, wlicthcr or not a porsoii is ivi-^on-. 
ti Mdssuimaii, it will l)c dwiclt'd in accordaiice witli tho Ahaiaminaaau 
tenets of tli(‘ pavtiendar soot to which h<^ proicssses, or 
alleged, to belong ; provid(‘d, (1) that wliere a ))erson 
claims or is allegi'd lo lx- a Mussalinaii, and his avowed 
belief and conduct in the past do not confovin to those of 
any recognised sect of the Mussulmans, the (Jourt will 
apply that law to him wliieh will be in accordance w'itli 
justice, etpiity, and good eonscicnce, ■’ and that may not 
be Muhammadan law; and (2) that the Court will not per- 
mit anyone to commit a fraud upon the law by jiretending 
to be a convert to Islani in order to elude the personal law 
by which he is bound. 

SomctiiiU's rather dillicult iiucstiuns enme licfurc tlic Courts, as to ,,, 
whothei’ or not a particular pcnsoii is to be f|as.s«l as a Muhammadan Muliiiinmad.in. 
for the ])iirp()ses ol tlie law to lie applied to him. *• These (picstious may 
ho considered under llic following heads : - 

1 (luhunl Ihimil \, fninjaliilliih (ISX.'i) 7 .Ul. Sre llnj linhmha \. Ithhn Diniiil (lSS2) 

77.-), 7<J;i (F. U.). I VII. 34:i. 

* Jiusmtdamm Mafinii/j v. Knuialuddiu 6 Of, (H/iitiyn) .'>lur liuhndur lihitiyn 
(188.7) 1 1 I'lil. 4:11. tiaiiga BalAxh Siuijli IS Cal. W, 401 

3 All Hahib V. Hhnbjt (1807) 21 Uoiii. 85. (l*. C. apiiual lumi JuiU. Cumiilr . Uiulii). 

4 SUaraMMauraiiv.HaijitdlnajidkkaH (1017) 

41 Uoiu. use, 070. 
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Suction 9. 
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iiiaclaii b,\ 
birlli. 

The sect 
Ot J'llillll (tl 

heloitt'. 


I. MUH \AIAr\D\NS BS BIKTH. 

VVhero a person is Ikm-ii a Alussalinaii tliej'e is little difficulty iu his 
boinj> rocognisecl as siicli.i The burden of proof would be on those who 
allege that such a pereoii does not follow Islam. 

(1) It has also be^en jndieiall_A staled, that where it is not shown, nor 
alleged, that the parties an* Shiahs, there is a pi’esuinption that they are 
Siumis, “ t«) which seel the great niajorit.> of the Miihaiiifnadans of this 
eoiintiy b( long as has Imhmi prunled out ]>y Baillie in the introduction 
to Ins Di^>e.st of the Tiuaineea Law - 

(2) '^riu' Sunnis can become adherents of an> one ot tin* four schools 
of Sumo law at iluu'r choice, and an a<lherent of one school may transfer 
his allegiance to another, by a mere declaration to that elfce-t •* 

'riie same (bws not a])|»l.\, liowetei, to the different schools of 
the Shiah s(*et 


j. nij iiic JN OK i‘Koi.’i!,>sio\ ot' Islam. 

. ih tclifi 111 III i' ( -a .M‘ decided b;. the Allahaliad r.ourt, the suii being loi paiti- 

miiHreii Ibe chief issue w'as whether (be t<uiiil.> to which the parties bolongal, 

consisted of Hindus or ]Miiha.mma<lan.s. The ('omt held that Iney were 
neither the one nor the other; and statetl that to be letogiiised as one 
or the other under s. 24 ot Act VI of 1871, not only mii.'-t one call 
onesell a Hindu or iMuhaiumadan, but must be an orthodox believer in, 
anti must lollow and oliserve. that religion. * “That is to say, thi'ir 
statm iH'fote the law depend.^ ab.s«.liiloly on ll'cir I'digious belief, and 
this ill the strict sense of the term.’’ It is siibmitteii that this jiroposi- 
tioii must be interpieted as jeteirmg .lol to Ihe stale ol the mind itself, 
but 111 so far as Ib.il slate is eNletually manili'sti'd. I'Vr, as Brian, 
('.d.. said in I47S It is liite law that the tbonglil of man is not 
triable, for e\«-u the devilluiu.sell does m>i know what the thought of 
man is ' ; ’ and another old uiithonU has .said, “ 'I'he intent of man 
is uiieeilain. and a man .should plead soeh inaltpras is, or may be, 
known to the juiw ' '■ It is diffieull therciore to gi\(; ;ui_v force to 


1 I'Di III! iictaiii’c ol I Miiliaiiiiiia<l.ii' 
I.Ullll\ tll.lt III lll.ltll'lN Itl Mi'Pohll) ll.ul .UiUJitCll 
llli- Hinilll lullKUiIl, iMit Mliidl ({IIM-Ilii'il In 
Mnliaiiitiiiulaii law, A'lmii Jiihi \. Miiin/n 
.sfiiiircl, I, >,(,„/ 17 Cal. W. N. ldl.(I’. c.) C! 
Mad L. T. l.Vi, lllll li .Mail. W. .N.. li'.. 

- \. liifnih li/niHiint vlll0:i) ,11 I .i'. 

Ii''!, liSfi. 

• Mu /mm until ilira/itm \ . Giihtiii A/im-'il (l.sUl) 
I lioiij. JI, L. K. ‘J3G , rf. /'(cU Kttrim Miiufii 
IMMi I seal, U.S, Id'J, lOld'.c.) 

‘ Hiij /in/iadiir Hit/' " /hum/ iiSiS.') i All. 

‘j 1.1, '111 --itii. Si'i .iU«i,l«m/, \ . H'l/hi'mirn ({'i-fi} 


1'. Mad. I'i4, .',01, :'iUI) , Kun/amhi v. Kaiidif 
li'i.,i,) -.‘7 -Alail. rr.J.ituti BtMv. Muiit/il 
S/,.i„m/iim>iiU. 17 I '.il. W' .N. Idl (p. 0 .), 13 Mud. 
I- T. 15B, [nil 3] -Mad. W. N. 125. Siinilai 
ilillivlllla-^ jHiKht. liiiM- lierii encoiinterod by Sii 
liweiih Aiuould 111 the K/ian Cate (1880) 
12 Bom. 11. e. «. 323. laid the l•^ldl•nce as to Ihe 
iingin ot llm Khojas heeii less, eoncliulvc. 

> Quoted byLoid Blackbuiii in Brogden, v. 
AletrifpoUlii i By. Cu (1877) 2 App. Cas. 66(. 
«92. 

e { 1 Itio) Y .11, Ld. J V . sy, ((Uoted in Mollund’s 
’•.InriMifiidriice,” {7th lid. ) 106, note. 
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the epithet “ or orthodox ” applied by tlie Allahabad High Court SBO'fio^f 9. 
to a “ believer.” It need hardly be stated that the (Jourta will decline 
to pronounce any particular version of a relif^ioii th<‘ true or orthodox 
one. ^ 

Where the Privy Council luwl »o comkier the •luestioJi of con- i»iofc»»iou of 
version, in order to decide whethei or not ihe niariia^e of the alleged 
convert with a Mussubnaii. was valid they sulrstitutect, for an enquiry 
into the state of mind of the alleged eoiivtut mi '•.■u(uuy into the 
conformity of her act-s to an (‘xtcinul staiuiaid viy.., i<> the conduct 
which may reaisonably be exjrecttd froie .i | eisj.ii of her allt gecl rehgiun ; 
and they remarked, that it was a Arell-fooiuh d ciitiei^t.i on the iia,rt of 
the appellants, to say that the lowi i (.ouits ruling wn.s based on a 
proposition to whieh exeeptu.ii eould be lakeu. masimieh as no court 
could test or gauge th(‘ sineeniy « 1 religious U-l;. 1, and that if the alien 
in belief embraces tlie Muhtjniiiadaii laitli, profession, with or without 
conversion, is lU'cessary, and sufficient , to reeiove the bar to marriage 
arising from unbelief or diflercnee of creed.* 

In another case the judges said that it was ilifficult to conceive how eiruiiiiiciHtoii 
the plaintiff (who claimed liis inheritance) co ild come into eouil styling 
himself a Muhainimulaii when mother he nor his br(»lber h.-yi been 
circumcised.^ Circumcisioii can, however, only one of the tests for 
deciding whether or not a jierson considers himself, and desires to be recog- 
nised, asaMussulman — but the question of his religion cannot be decided 
without reference to the tenets, beliefs, and customs of the pai-ticular 
sect to which he professes to belong; and applying them to all the 
eireumstances of the ease. ^ 

rHETSNDKD CONVHKSfOV. 

Where, on the other hand, it is .shown that the parties to the suitare Prett-mietl 
pretending to be converts to Islam, in oitler to eliale the personal law 


1 See Mokoond Ltil Utiiyh v. Suboilip (Jliumh-r 
Singh (1808) 25 Cal. S8l. (.'oiiipau) 'I'hontton v. 
How (1862) 31 Beav. 11 ; O'UumiTuii \. Logiir. 
11906] 1, l.U. 247, cited at Icngtli in .liiMuheil 
S<»o«a(»at(1907).33 Bom. 122, 20.V2II 10 Bom. 

L. U. at p. 485. 

1 AMvl tlfizuck \. .((/« Mahuinnl Jnfjrr 

hindatimn (1894) 21 I. A. Xolc lh.i( llicrc 
Wttsnocvldenccteiidiimlo rtlioH llial IlicalleKrd 
convert luude iin> prolcsoimi «t Istim . ” She 
said Mile knew nothiiiji .tboiil tlic .Miih.imiiiiiiluii 
rellalon ; all her lile «he loed and worshipped 
•IS a BurmeMv,” iU., p. 04. 

3 Sahebzadee Begum v. (Mirai) lliiHuiul Baha- 
iloor (1869) 12 W. B. 512. The learned judges 
then BO on to -ttale th.il In accorddme With 


li.ii) 11., 205. Ilicv gaM: the liuuelit Of the laU 
to Ihe phiiiitilt. and LOii-.ldci'ed him a MumsiU- 
m.iii. 'I lie p.i>v.ic!e ipoiii Jlailiic which is referred 
to fluds with tho •* iuipediiiieut of infidelity " 
•iiid i.iyn down that m coiisIderhiR nhether an 
liil.iiit (who cannot, docharc or i hoose his religion) 
'•huiild he excluded Irom inheritanoe as an infidel, 
oi nut, "the eoiistrurtiou ol the law is in favour 
oi Idani.” The piuvlsum of .Muliaininadan law 
diseiititUug non- Muslims from inheriting, would, 
III most cases. ha\e no foiee owing to the Caste 
Disability Beiuoval Act, XXT. ot 1850. 

< On I ireuineisioii, see Liughea’a " Diction- 
ary of lahuu, ” miA / .-I a p. 57. As *ii extemnl 
lest it may be ol iim-, but it eaii h>idl> he cori- 
ilusi\e one w.i> or the ulliei. 
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Section 9. applicable to them, the courte will not allow the pretended conversion 
to affect the rights and liabilities of the pretended converts. * 


K(r<-ct of 

honfst 

con\prsioM 

on riifliU 

already 

acurued. 


Couverts .mil 
choice of law . 


4. HONEST CONVEBSION. 

As to the effect of honest conversion, on rights, which had then' 
inception previous to the change of religion, “Whether a change of 
religion, made honestly, after marriage, with the assent of both spouses, 
without any intent to commit a fraud upon the law, will have the effect 
of altering rights incidental to the marriage is a. rpiestion of importancf*, 
and, it may be, of some nicety.’’* The cases of ‘Oobind Dayal v. 
Jnayatiilla ’ and ‘Ali Sahib v. Sabhji,’ * enunciate prificiples, which 
apjicar to give a reply to the que.stion ; but the difficulty to which their 
Lordships of the IVivy Council refer, consists in ap])lying i^he ))rin- 
ciples to ( he facts of any particular case, especially with reference to a 
transaction like marriage with its far-reaching consequences. '* 

in a Bonilwiy case '* the following propositions were laid down as 
governing •onverts.-- 

1 Muhammaflan law generally goverf\s converts to that faith from 
the Hindu religion.* 

2. A well-established euslom ut such eonverts, toUuwing the Hindu 

law of inheiTtaneo, would over-ride the gf neiul piesumplion. 

3. This eustom should, however, he coiiffned strictly to cases of 

Huceossion and inheritance. 

4. And, if any [wticular cusiom of succession ^ allcgeil, which is 

at varianwj with the general Hiivlu law a]q)licable, to these 
communities, the burden of ]iroof lies on ‘he party alleging 
Mich s])ccial eustom 


BETENX’ION’ OF I.IW HV CONVKUTfi OA JUXrEKs OXllUK Tfl.VN SLCCESSION. 
Whiihir Uiiv With reference to the third proposition mentioned aliove, which 

rnBinaUawui coiilines the ^scoiH^ of custom stiictly to niattei's of succession and 
inheritance, it may be noted that, - 

1 uiits. I. As to gifts, Tyabjj, .1., bos said •' ■' Iniismucli as no authority has 

been eitisl in siipjmrt of the proposition tli.il Khojas, in the 


1 ,>OHW(/-\.fWp(is:i) 11 Mcxi.J. i. :i!i!).i(i 
U.M 1 . 1.. a. 1'.-., 17 W. «. TT , su,i„.r\. 

(IS'lT) ir, l‘al. 537, 5ir. ; J'> I. 4. U , a c. W . .N. 

. Hr' flam. Kiihwri 0»!>0 3B1. 

2 Mr/iHcr \. (IS<J7) ‘.^.J e.ll. 5J7 .516. 

a OSsr.) 7 Ul. 775. 

■> (lSl>j) Horn. 85. 

.1 Spc, <•.!!.. Xuhurdutt Khan uiul kis ii>(/ells70) 
2. N. W. 1’. 370, relprrwl to in the lomineDt. 
V)i-,low . 


'■ I..II \. /I'll Siiiilu/, (ISiH) ail Uiii,,. 

.3. .57 u leueil lo mill .iii|ii<,i.il In 23 Bum. 53<). 

7 UwfiimM /tuiil/irr Fiilim /ti (1011) 2fi 
Mil.l. I.J. 21)11 : ll'ill] M.iil. W. N. 278 • 15 
Mad. 1 . T. 107. 

s Thw Is l,ikeii trill, 1 (lie head note, wlikii 
lias eliglilly \aried tlie mirdlnn of the judg- 
ment. 

<J MoomWmi \. Ymoobbfiai (lOOrl) 20 Horn. 
287, 270 ; 7 Boiii. L. It. 45, 10. 
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cases of gifts, are governed by Hindu law, I am not disposed to Section 9. 
apply the Hindu law to Khojas, more than in decided cases.” 

* 2. So also Chandavarkar, J., said that the law of adoption is not - Adoption, 

a part of the law of inheritance or succession, and the presump- 
tion in the case of converts being that they have abandoned 
their original law, a convert to Islam alleging the retention 
of the Hindu law of adoption, must })rove it. * 

3. On the other hand tlu! Hindu law of joint family (inns was a .lomt 
- applied to Mussulmans in Bombay bv Siuj^cnt O.J., and Scott, '•‘““•y* 
if., 2 and (following them) b\ Bussi-ll, J * But Beaman, J., 
has put in a strong protest against this, .^.lying . Speaking for 
myself, I would not extend the Himlu lav' of the joint family 
one inch further than the authorities compel me.” * 

These questions must, howc\(T, depend upi;n whether the parties 
thoinselves, have b.*pn conforming thoir coiuluct to the one system of 
law or to the other : see s. Ha, abovi* 

tt. COXVIOKSIOS l auM ISIAM CO VNOTlllUl HKLIOION 

In the case of conversion from Islam to another religion, again, very eonvirhlon 
diltieult (tucstions may arise, 'rhus, where .i Muslim husband and wife * 

both became converts to (.’hi istiamty, and the husband afterwards niiBion. 
applied for divorce under tli(‘ Divorce Act IV of 1809, the t.’ourt held j 
that ho could not do so as tlu‘ Act ajiplicd only to monogamous 
marriages; andthat an application for restitution of conjugal rights would 
have been similarly disniissixl, as the woman had lost her status as a 
Muhainmadan wife by her couvemion, '* and when a Hindu woman, after 
having married in accordance with Hindu law, became a convert to 
Islam, it was held that she eould not marry a Mussulman husband 
during the life-time of her Hindu husband. ^ 


§ 3,—ConjUct or Absence of Laws arid Customs, 


10 . CJustoms and usages which are held to be reason- 
able, certain and sufficiently ancient, and are found to have 


1 Uai MneMtbm, v. Urn IlirlMi (I'lll) :12 Itoin. 
1,13 Bom. L. R. 2.",1 , 2.',0. Sir 2 IS, below. 

* In re Uaroun(m)i) 14 Bom. 18«. 

a Haji Nour Muhoined Marleoil (1907) 
U Bom. L. 11. 274. 

* Jan Mahomed v. Data Jaffet (1013) 38 
Bom. 440, 550. 

5 Zuburduil Khan and his wife (1870) 2 N. 
W.P. 370, 

6 But you Bail. 1. 1S2, Uea. UO, which show:! 


that under Muluniiimid.iii l.iw wlieii Imlli par- 
ties iipostali/o toKottiei, tlio marruige Hiibsisti*, 
.it Iciiht to thia extent, that it they .should both 
become Muhliius ai'uiii, their marriage continues. 

^ A custom would not be held “ reasonable” 
if it li opposed to public policy : Cf. Budanuu 
Hmolhar v. t'alfiua Bi (1914) 20 Mad. 1>. J. 200, 
where a custom was alleged to the effect tliat a 
woman may marry again during the hfe-time 
of her husband mlhout being divorced By him. 


Customs and 
usages may 
alter tlic 
Muhammadan 
law. 
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been adopted by a body of persona, will be enforced ^ even 
though the persons that have adopted them are Muslims* 
and the customs are opposed to strict Muhammadan law, ^ 
and notwithstanding that the Legislatme has not ex- 
pressly directed the courts concerned to enforce customs, 
or usages. ® 

(2) A convert to Islam may carry his original laws 
and usages with him, and may be governed by them even 
after conversion to Islam; ‘ and it has been held that the 
Khojas, -^’ Cutchlii Mcmoiis,® Sunni Bohras of Gujrat, ' and 
Molesalam Girasias of Broach, ^ are governed by the Hindu 
law of inheritance and succession, though they profess the 
Mushm relhrion. 

(3) Several families of the Mapillahs of -North Malabar 
have been held to be subject to the Marumakkatayam law 
though they arc Mussalmans. 


1 See ( oimiM iit ti, s. it, above. 

* I’bo eourtu ot all pbuvs except iit lluugji 
and EaHtcrn Bengal, Ahsain. ami the United 
Provinces, are reinilrod to enlorce < iiitoeia, .is 
the High C'cairts in their Oidmar.v t'lMlJiiiisdie- 
tloii are required to ciifoiie •isigc'. \s to 
Bengal and utlier excepted pliicc', see ibc «.oin- 
mciit to o. ID, .imt Table o[ Eii.ietiuenf'.. 

'• Kunchavibi v. Vald ViUloli. AmuUaknltin, 
(1914) 27 Mad L.J.i&O; 10 Mad. b.J. lb. 

* See, however, Uirbac v. UorlHu { 1S75) 12 
Boni. H. C. U. 201. See .-il-o «. I to -. I .ibovo. 

Jlirbaew. Smubai, bnnvvn and reported .i' 
the “ Khojae' and .Meiiione' I'J'-, ’ (l,'tt7) 

Perl), Or. t’as. lit), Morlev, l*ig. II.. 4.11, 
Htrbac v. (Jorluu (1875) 12 Bom. II f.K. 2lrt 
{per Sargent, J.) , (iaitgabai v. I'hncer Miiit, 180 1 
Bom. H. C. B., 71, 73 {per Saiisiie, U J.). ii> Jiiii 
.Mahomed v. Jiutu Jaler (It)l3) 3b Boiu. sn- 
.j.j 2 the luhtorv oi tlie application oi Hindii i,in 
hue been traced viitli meiifc iiilne..s. 

* h'hojits’ <b MemuiiH' r'lwe (1811) Pei.),«>i. 
Cas., no, Mori., Dig. 11. »31 , Aihahn v. Ifu), 

(18S2) <1 Boiii.1l.'> (SarRenl C. J.), .Iftrfril 
Cadur Unji Mahumed v. V. -1. Turner (ISH >1 (ft. 
loS (Scott J.) ; Mahomed .Sutiel- Han Ihiiied 
I88j, 10 Bum. I (Scott J.). A' tornlililii llc- 
muns, It has been held th,it ii has nevei l•■•en 
pioved atnrmutiveiy that they bad evei .olopteil 
.IS part ot their customary law the Hiiidii law 
ot the joint tauiily aa a wliolc, or the ibstin< tloii 
existing In that law, bctweeti aniestrol lamilv 
and loiut family, and ecif-acquved properly : 
bat that Cutchhl Memons were Biibiects bv cus- 
tom to the lllmlu l.iw ui sua-cs-ioa aud mlicrit- 


ance ,is It w((iil,| ,ippli to llic ra^e cl an in* 
testate sei>.iifite iliiiihi posse., ed of sclf-aeiitiired 
piopertv, and no moio’ .lod Hut they hud iie- 
qnired liyiustom the i.i-ei ot disposing ot the 
w hoi- ot tlieir propel K bvvill — .Idcoeote-fJeneral 
of Itombn II V. dnuhilun (H)1,-,) 1 1 Uom. 181. 
IIVMI M'atoNS.io 111,1. imvei lied by 11 bid 11 law. 
•See .il'O Abdiirnliim IJan Uuunl MiUhe \. IIuU- 
mniM'i (li»l5) It r. V., 35, «J .Mad. L. ,1. 227, 
e Inch Is given as Hie illiistintioi. to s. «v. above. 
The ease deenbd that, Metnoiu m Mumhaea were 
governed bv Muliimniadan .ind not l,\ Hindu 
law The Kmuwv iovt\ir\i’jv Ok' B koai'h has 
been held to lonri in.ide or its own, .otil to be 
houmi bvtlie lilies oi ihnl , „,te Bai, Jim v. 
Khurni Jiim Kalm (l!l()7) 31 Bom. .380. 

7 flid llinj, \ IJai Suiittik (1,8'! I) 2(1 Bom. 
.'i3 (/nr Kmiaile and >’1111011,33.). 

' Miiliiiruiir tiliTi. I'ati'h Utiiujji Jaeiiuiil- 
'xnign '■ Kniiir /liiii'<iiwj)i J'uteeuiijji (1804) 

20 Bom. i.SI (Janluie and R.iii.iile 33.). 

Mmj wiitten Muiila/i^. I’liese lucliidc 
SilC.!HIOout of tliu ,813,(1(10 ol the Mussulman 
ooiiulation ot Miiliib.n . I’liu nnine was " origin- 
ill) .ipplied toAi.ib tr.iileu, and tlieir liesceml- 
.lots by the women or the luiist, but now used 
to iiii tilde all indigenous West Hoast Muham- 
iiiaibins among whom .iie eoniprised large miiii- 
he,s ot converts Mom Hie lower Hindu mstes. 
•iiid descondaiits ol Hie vniiius ot Tlppu’s 
pcrseeuUoii”--lniiKTial (laxetteer of [ndiii 
(2iid Pd.) XVII., im. 

I'J .See Amain v. Pathunmu (1890) 22 .Mad 
t‘34; tfuaftttwfti (7wmiv. Kmtdp Moithin (m) 

27 Mud. 77. 
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(4) Among the ‘ Lubbais * of the Coimbatore District Seotiow lo. 
in the Madras Presidency, a custom prevails under which 

they retain the rule of Hindu law excluding females from 
inheritance. * 

(5) A great number of Mussulmans in the Punjab 
have been held to be governed by rules of enstomary law 
at variance with Mnham)nadan law. 

(6) Hindus or other non- Muslims may, bv their cus- 
toms, be subject to Muhammadan law. " 

(7) Hindu, or other, laws and usages, may be partly, or 
wholly, applied to Muslims, even on matters referred to in 
^8. 1 to 6, above. 

(8) Certain customs, such as family customs relating 
to succession, may be of such a nature, that without any 
violation of law, they may be put an end to or discontinued. 

Tt will be ebsorvefl. fi'ora the Table preceding this chapter, th.it the custom • 
onaetmentfi of the British Legialattuv are not uniform in regard tt) the 
directions to enforce customs prevalent amongst Mussulumns, They expressly 
are not spccitically jvquirod to be enforced in Bengal, North-Western ^ entorrea 
Provinces and Assam, where Act XII of 1887 prevails. The Allahabotl 
High Court liad held that wliert* that i\et prevails, evidence was 
inadmissible to prove a custom of succession at variance with Muhamma- 
dan haw'. But that view of tlie l.aAV has been hehi to be erroneous by 


I ShuiUi Ihrnfiiw Unii’t/nn Miihuuimiiil 

Ihrahvn Ilowlher, (iDl.'i) MO Mnil. iKJl. 

* » Kashmiri who rrodoil find can ir.l .m 

the business of a (omb-iii.Ml«-r in the city ol 
.Iheluin, was liel.l to be ({o^crIlt•(l n.il b\ Muham- 
madan law, but by a oiistom, under wbi. Ii a will 
legaidlng self.arquired property was \alid, 
uotwithstanding that it referred to more than 
one-tbird of the estate, and was in lavoiir of four 
heirs ; {Mnsmut) Mehtal Ihbt, v. (Miimmni) 
Huataiti am (191M) 48 Puiij. Kee. Ko. 17, p. 00. 

M E. a., the mnriii population of Kchar is 
governed liV the Mulinnimadaii law of pre- 
emption ; Fukeer Jtatvot v. Skrilli Knifimbuk^h 
(1863) W.R. (Pull JJench buliiiKs) (Sp. .\o. 1 13), 
Ben. Tj. B.. Supp. Vol., S.'S, (p. B.). 

£.17., the class of jieople hnown as “Kav- 
iiyots ” (or new-comers) on the West Const who 
are descendants of Arab Merchants that settleil 
several rentiiries Ago at BhatkRl,in North t'nnara. 
have adopted the Hindu system of inaniigiiig 
joint family property : KhntitayJgm(ill(\8S9)1‘i 


Mail. 380. A I iistoiii to adopt in Punjab is re- 
lerred to in Mtikutmmad Umnr Khan v. Muhnm- 
mitil yiaittdiHii Khan (1011) 30 Cal. 418 (P. 0.). 
Tlie Oiidh Estates Art, I. of 1860 lays riowMi 
special rules ot inheritanee, anil permits aulop- 
tion amongst persons refern'd to in the Art. 

I hough they ate Muslims. 

■> Baitinhen Singh v. Ramjny Surma Moo- 
ziiommiJar {\KJ2.) 1 Cal. 186, T)rnfr106(P.C.). The 
I iistoni in question wiii one ot sueression. The 
estate (prior to eertain regnlnllons by Ooveni- 
nirnt) by custom descended on single male heirs; 
.iftcr the regulations the custom was disconti- 
nued, and the family acted for twenty years on 
the basis that the ordinary law of joint Hindu 
tanidies applied. Their lordships distinguish 
■' a territorial eiistom. whlcli is the Ux loei, 
binding all persons within the local limits in 
which it prevails." 

6 Jarnmna v. (1000) 23 All, 20. See 

also llakim Khan v. Gvl Khan (1882) 8 Pal 
826. 830. 10 C. L. B. 603. 
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the Privy rouncil. ' Their Lortlship.s give no reasons for their decision. 
But after their decision the mere absence of any ex])ress direction to 
enforet! etisloms, dot's not prevent evitlenee of eustoins being givt'n. The 
law !id()])te(i f)y tht' ciisloins of the pettpic would bo lliat to which jiuslice, 
etpiity and gtxKl eonseienee uoultl point, tis the law^ governing the parties, 
and these general eonsidt'ialions must now be tonsidered to outweigh 
what w'as pointetl tait in the Allahabad decisions, that in Act Xll of 
1887 it is expressly laitl down that the Mnhannnadan law of succession 
is to be enforcctl, and there is no provision in the said Aet similar to 
that contained in other Acts to the effeet tliat if Muhammadan law is 
modifiofl by customs, it is to that <*xtent not to bo enfoi'eod. Had the 
Privy (/ouncil dc'ta'.sion been otlu'rwise, the enstoniary, or commonly 
accepted, intoipretation of the Mnhamin.adan law conbl not , consistently, 
have been held to lie binding upon the courts, (sec s. li. below),® and the 
duty would have to Ix' cast upon them to interpret the original sources 
of Muhammadan law for themselves, just as they are nndf'r a duty to 
intf'i'pret Acts of the British Legislature. 

Custom, it has been saiil, exists as law in <'very country, though it 
everywhere tends to lose its importance rolativeiv to otlier kinds of law.” 

Tt has lost much of its im]K)rtanee in Muhammadan law' a^ mlininistored 
in British India, owing to the fact that the. texts to s\ldeli the Courts * 
refer for that law, wore to all intents and purposes eiKljfieations, in which 
it is not possible to distinguish |)<>rtions based on custom, from the rest. 
The original customary law being thu.s dlsguisc'd Ix'vond recognition — 
clothed, as it is, in the garb of a canonical exposition of the law- the 
courts have been far more aveixe to recognising any custom altering 
the law as laid down in the texts, than they would have been had 
they known the origin of a considerable portion of Muhammadan law, 
or had the texts refen-ed to eu.'^tom in the same manner as (for 
example), the writers on Hindu law do. The lesiilt is also that where 
tho texts have laid down a particular rule of law, such a rule will 
be enforced though it may be provetl that it ha*l its origin in custom, 
and that that custom was opposetl to strict Muhammadan laAV as laid 
down, for instance, in tho Quran or '’Siinna.’ ^ For the courts will not 
go behind such commentaries, and will not interpret anew the authorities 


1 Mn}Mmmml Ismad Khnn s\ iMta Shio Vulh 
(1013) 17 e.il, W. N, 97. 

* As iti Aa<t Mahomed J offer v. Kuluna 
Berber (1897) 2.') Cal. 9 (P. C.). 

a Holliind's ".(urlspnulenre ” .W ; cf. "I'snBP, 
or ratluT, tin* spontaneous evolution by the 
popular iniml, o( rule'*, the eM8U‘iii.c ami 


general aceeptaiu'e o( which is proved by their 
customary observance, i>,, no doubt, the oldest 
form of lavv-muking : ” Ib, :>0. 

* New law hooks atnl new editions of the 
old books are htill coming out, 

5 Cf. tlw bada’i or innovated form of divorce, 
see a. (comment), below, 
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on which the oxpoflition of the law purports, or appears, to bo based ; Seotion 10. 
but will consider themselves bound by the prevalent interpretation. l 

Nor i.s express reference, lo custom altogether absent from Ibe texts 
themselves. 2 'riu* place of custom in pure. Miihauiiniulan law in some 
of its aspects has bc(‘n diseusscHl in the IntnKluetory (‘linp(<-i 

The following iihuninuting «£Uotation from Mr. .rustii-e Ahdiir- 
Rahim’s “ Muhammadan .rurisprmlenee '' is transcribed willi the kind 
permission of its author - 

“ Those customs and usages o1 lh«‘ people ot ,\rabia '.thieh weie not 
expre.ssly repealed during the life-time of the PiMiplie' jui* lu'ld to have 
been sanctioned by the Law-giccr liv His silenet. Custfims (’iirf. ta*amul^ 

*adat) generally as a source of laws are s]»oken of iis having the force 
of Ijma’, and their validity is based on the same texts us the validity of 
Hie latter. Tt is laid down in ' Kidaya ' that custom boUls tbo same 
rank as ‘ Ijma*' in tlu> absence of an exjiress tf'xt,* and in iinother place' 
in the same book, custom is spoken of as being the arbiter of analogy. 

“Custom does not command any s|nritnal anthonfv like ' fjma‘‘ of 
the learned, but a transaction sanctioned In custom is h'gally operative, 
even if it be in violation of a rule of law d«rive<l from analogy ; it must 
not, however, be opposed to a clear text ol tbc Quran or of an authentic 
tradition.* There is agreement ot opinion among the Sunnis, that 
custom overrides afialogieal law, and a student of Muhajnmadan laiv 
cannot help noticing that cnslom playo<l no small part in its growth 
especially during the time of the (Jompanions and their successors The 
Hanafi writers on Jurisprudeneo includo custom as ii soin ee of law, 
under the principle of ' istihsan ’ or juristic preference. 

“ Custom properly so called should be distinguished from the usage 
of a particular tra<.le or business. The latter, from its very nature, need 
not be prevalent among the people genevally. 

“ Custom which is recognised as having the force of law, must bo 
generally prevalent in a country. It is not necessary that it should have 
had its origin in the time of the C!orapanions of the Prophet ; but it does 
not appear what time, if any, must elapse before a custom wUl ho accepted 
by the court. It may bo that even a custom, which has sprung up 
within living memory, ivill bo enforced if it be found to bo generally 
prevalent among the Muhammadans of the country in which the 


C'liaraPtcrNtlc>» 
nf vnU,l 
ciistoins in 

^fllh.aInnla(]uIl 

law. 


I Aga Mahomed Jajfer v. Koolsom Beebee 
(1807) *25 Cal. 0, 18, (P. i'.), 

* See. e. g., Bail. I. 97, 126, 146, 39(1 546, 
659, 662 ; Bail. II. 16. 109, 116, 212, 216. 

3 nidaya, VI., 177-8, 


• [Customs may be enforced in British India 
though they arc opposed to tlie Quran or Siiima 
as explained In the comment to the present 
section,— F, B. T.J 
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OPERATION OF MUHAMMADAN T^W 

question of its validity has arisen. The author of Raddu’l-Mukhtar 
defines ‘ ta*atnvl ' as custom as what is more often practised than not.* 

“ The practice of a few Individuals or of a limited class of men will 
not, however, be recognised. Nor would a usage have the force of law, 
so long as it is confined to a particular locality, such as a village, or a 
town, and has not found general vogue in the country in which the 
question arises.® Practice on a few oeensions will not be recognised 
as a valid custom. 

“ It i-s of the very oss<‘nce of a custom that it should be territorial, 
so that custom of one eonntiy eaunot affect the general law of other 
countries. Further, it has authority only so long as it prevails, so that 
thecustom of one ago has no force in another age.'’ 1 n India in the Punjab 
and among the Khojas of Bombay, Muhammadan law has on many 
points been suporsodixl. or conaidcrahly nuxlified by customs adapted 
from the Hindus and sanctioned by the h'gislatnre and the courts. But 
.some of these customs, such as those relating to succession and inherit- 
ance, would, according to the principles of Muhammadan Jurisprudence, 
be illegal, being opposed to the text law'.*’ * 

Where the Legislature has exprossl,\ iJeclarocl that customs are to 
be enforced, a new set of consi<lerations come.s in ,Sir Krskine Perry, 
Chief Justice of Bombay, in a memorable judgment dolivcre<l in 1847, 
iias considered the question from all its bearings. Hc' deals, first, with 
the (piestiou as to what it is th.it. gives to custoi.ns Iheir binding force. 
OuBtoms, he holds, represent the rules about the ^'aTious relations of life 
that the exigencies of man have framed long before .wilten laws, which 
have been spontaneously adojiterl. and with which tlx* legislator in 
his wisdom, or indifference, or want, of skill, has not interfered. When 
(as in Rome) the mere suffrage of the people can give to rules the 
force of law’, the Chief Justice held, that there miglit bo some ground for 
holding that customs may have. ' tlu' validity of a law per .fp,” but 
“according to English law," and ‘'to the sound piineiplo of universal 
law, the custom w’ould require the sanet'on of the court, as representing 
the sovereign authoritv. before it obtained any legal validity ” (p. 119). 
He then lays down, that if there exists a eiistom that js ancient, not 
injurious to public interests, and does not conflict w ith any express law of 
the ruling power, it is entitled to receive the sanction of a court of law 

I aacW-uI-Muklitm, lil, «<'«*■ ' J/irfMir \. Sumbui, ktiown as the Khojag' 

» I’athul-Qadlr, VI, 05. mHlMemong' Vnsr, (1847) PerryV Orient.il Casee, 

i Rndd-nl-Makhtar, III. 40S-t0fl. 1 10, 117. 12.1; Morlov-i Dleeht IT. 431; Cf. Kufi- 

i \bdnr-Uahtoi, " Mohamawdan .Tiiriepni- hawMw (1014) 27 Mnd, J,. .T. .")7, 

denre ” 136-1 17. 
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(p. 121). The question still remained, whether, if persons who are gene- 
rally governed by Muhammadan law, set up a custom inconsistent with 
the law of the Quran, the custom is not invalid, just as, in England* 
conflict between a custom and an Act of Parliament invalidates the cus- 
tom. The conclusion at which the learned (hief Justice arrived, was that 
Courts have to give decisions in aeeoi-danci* with the law as ‘ tlelivered 
to them for administration by their sovereign " (p. 122) ; and, after a con- 
sideration of the legislative enactment i requiring the customs pre- 
vailing amongst the i^arties to he enfore(“d, he laid '.'own that the law to 
he enforced by the Courts subject to such an enai-tuient,* - not that law 
which the Mu&sulmans ought to obse rve in accordant^e with their reli- 
gion, nor is it the law in aceordanw* with the interpretation which the 
Court thinks is its true interpretation, but that that taw should be enforced, 
which they are proved to have themselves adoptefl, and which, evidence 
shows, has been prevailing amongst them — subject only to this, that it is 
not opposed to public polic)’. Sir Erskinc Peiry, therefore, lu*ld that the 
Hindu law should be administered to the Khojas and Memons. who by 
their customs and usages had been following the Hindu law, though 
they professed Islam. ^ 

With reference to the judgment just considered, it has been said. 
“It is possible, but, prima facie, unlikely that whole bodies of Mahome- 
dans, rejecting the commands of their own law, and the influence of their 
own religion, should adopt, merely by way of custom, the entire compli- 
cated and technical law of the Hindu joint family.”* Two observations 
may be made in this connection ; (1) Probabilities of conduct may be 

of importance in the consideration of the evidence that may be adduced 
in any particular case ; they do not affect the rules of law that may be 
applicable aftei- the facts are found. (2) As regards the particular sect of 
people concerned, the Khojas, — their histoiy. as generally believed, and as 
found in the Agha Khan case ^ seems to be somewhat at variance from the 
assumptions on which the remark last eitcdseeins to proceed : the Khojas do 
not appear, at their first convei-sion to Islam, to have adopted the whole 
of the law% or even of the religion, of Islam. The remark, therefore, 
that has been just referred to, and that w'hich iollows a little later, 
viz,, that ’'converts are usually most zealous for their new faith,” •'* 
are not perhaps applicable to a community such as that of the Khojas 

1 .\fter the Privy Connell ileelsion abi)\r ««»< (1806) 3 Mad. H, i'. l{. 50. 56-67. 
referred to, le<(s strops is necesary on the terms » Jun Mahomn! v DnUt Jaffer (1918) 38 Bom. 
of the enactment. 

* To the same effect (with an esaniinafion of *AdrmHtl('(tePi‘r(Uv,.\MamnMiinium‘n’lil8M) 
hooks on Jurisprudence) is the pwiKment of i-J Bom. H. C. R. .323. see s. 481, iff. (2), below. 
Frere and Holloway, JJ. )n fnrarhaml v. ffeeh 38 Bom. 4t«, 461. 
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tr» the same extent as they might be to a relatively small body of Muslim^ 
who are enveloped by a surrounding mass of Hindus, and who, owing 
to the mere tlead weight of suiTounding numbers, give up the laA\s that 
they hav'o so far been following,— laws that have the saiietion of their 
religion, no less than their own lung-established praetices In the case 
of the Klujjas it would a|)pear that the Quianic law' of siKecssion had not 
for them the sanelion of religion, because the leligion that they purported 
to adopt was not given to them as baserl on the Qui'an ; ’ their ow’n long- 
standing practice was opposed to it, and was never ousted, on their con- 
version, by any ih'w rules of sueeessKfn and inheritance. They retained 
the law that they had brsai following. 

Hvena special custom as to a particular right may he engraftid on, 
or alter, the geneml law , an<t such a right may be I'nforted • as, for 
instance, a Mnssulmuii wkIow may, contraiy to the law of Islam,® 
acquire a life-interi^st in the whole of the [iropi'i ly of hei' husband or 
may altogether lose the right to inherit ; * oi the iuh> of primogeniture 
may be held to prevail,’ and this may happen although in all other respects 
the parties may begovcrnetl by the Muhammadan law of inluTitanee. 

The Privy Council haM* approved ot the following refcrente to the 
attitude of the Legislature in ro^ar<l to custom, even when custom is 
given priority oviT Muhammadan hiAV, as is (U)iie in the Punjab Laws Acts: 

“ The Legislature di<l not show itself enamound of eust om ".ithcr than law, 
nor does it show any tendem-v to extend the p^ ineiples ' of custom to 
any matter to which a rule (it custom is not clearly ])rovod to apply. 
It is not the spirit of enstoinary law. nor any theory of custom or deduc- 
tions from other eiistom.s which is to be a I'ule of decision, hut only ‘ any 


1 Far iiiiitaiict’. it Is Cciiumoii l>nmvliv|(jf llwl 

the Khojas until quite rccnilh ilhl iiol recite 
tbeljuraii, liiitliH'l a rcliglaus iHiok of llieir own, 
wliirli was hiipposcd to reiircis'iil fur them the 
(Jiiron : within the last 2o )car» or to the.v have 
eoiniucueeil to read the Qnron lor Iheintiehes. 

* Tlie widow, by Reneral Muliaiuinadan law 
takes a fourth or an elKhth of the estate, a-, 
to life-interests see the cliapfer on Uifta, and 
the index. 

3 ilahnmeri Ah v. llasui liiiiu (IMtHl 

21 Cal. 137 (P. c’.), virtu!ill> mer-rulimf (Uuxti- 
mal) SiiTvpi v. Mukh Ham (1870) 2 K. W. I*a 
227. fn Hub Ah V. WazirunuixM (190(1) 28 All. 
490 : Abdul Ilusstin Khany.Soun />fro(l917) III 
All. T,. .1.17 (P. c; Appeal from Sindh), the 
eii«toin could not be proved. St>e also Sir H K. 
Wilson's “ AnKlo-Muhiimniudnn l.aw." 87, tiiid 
Ihe iinotations Riven therefrom Donliiuis and 
italtlRan's '• I'unjiib Omfoiiiary ijaw." p. 97 
HattiRiiii’s DiResf (Clli <hI.) |i. 20. The Knbyles 


I'l XlRen.i " Iet<iiii Iiu>i-Ts|,iiiiir us.cRes turitierlv 
.mbiMlied 111 written Kiiiiouiis' |i. e. Qmimu or 
' laws 'J and Kiuirniitped to them bv tjeoty with 
the Crenth OoMTiirneiit, -one ot alileh Is the 
deiii.d of .dl rights of iidieril.inee to women.” 

* Si-e ilahnminail’ Azmiil Lnlh Begum 
( 1881) H r.\l. 422. 12.1 (p.ir. 3), 427 (par. 2) ; 9 I.il . 
8. .\ e.istom exeliidiiig leiimles from inheritance 
W .18 stt up, Imt not lield 1o be proved In Mirai 
b>bi V. VrllaifuuHii (ISfl.'i) 8 Mad. 464. 

■< Muhammad Imam Ah Khati v. Sardai 
//luMiM Khan (1898) 2.> 1. A. 161 ; 26 Col.SI. In 
(Mirra) Maliomeil Aiiil lieg {Mirza) Kamm 
Beg (ISilt) 23 \V. It. 199, a enstoin of strict prl- 
inogeiidure was set up and untureed by the Cal- 
fiitta IIIrIi Court (per .Markby J.) See also the 
Oiidli Kstates Act I., of 1869, whieli reeoRnises 
tlic rule of iirlnioReiuluri! ainoiiRst some of the 
talugdars, and empowers the llritlah Govern- 
iiM-nt togivemmiifsileelaiinK tliat the siimsslon 
sluill la- n‘f;iilated liy that rule, ss. 8 and 22. 



CUSTOM 


67 


custom applicable to the parties concerned, which is not [contrary to Section 10. 
justice, equity or good conscience, and has not been by this or any other 
enactment altered or abolished ; and has not been tleclai(\l to be void 
by any competent authority!.' ” ^ 

As already staled, 2 though a custom is provc<l to be prevalent, it 
will be disallowed any force if it h opposed to public iM)liov. •* In this 
coiinection.a case decidal by the Privy Council * .shonkl bo noted, in which 
they held that the customs that wire prot^l in the ease, whii h 
would have htul the effect, if valid, of varying the •■common law of the 
Muhammadans " relating lo inheiitani <\ irndd not be ujiheld, beeausc 
they were immoral ; in deckling that the> weie imm<)ral, their Lord- Puiuy'U 
ships refened to the terms of ri'prob.ilioii m which {he ‘ Palawa 'Alam- 
giri,’ the ‘ Hidaya ’ and' the Quran ri ter to ‘ r.in- ' (illicit intercourse) 
which was involved in the customs in «|ue,stioii. It would, therefore, 
seem that public policy, with reference to questions governed by Muham- 
madan law, must be undi'istoiHl liy the statu^arcl of Muhammadan law- 
yers ; or at least, that regard has to Iv paid to that standaril ' Similarly . 
referring to the ])resinnptions in Muhainmailan law of parentage and 
marriage from aeknowledgcment, Dr. Lushington .s,ud, in dclivi'ring the 
opinion of the Privy Couueil ; "We apprehend that in considering this Primlpien ot 
question of Mahomedaii law, we imisl at least, lo a certain extent, be 
governed by the same jirinciple ol evidence which the Mussulman 
lawyers themselves would apply to the consideration of such a 
question.” ® 

These dicta, showing that the attitude of Muhammadan lawyers 
should be considered, even in matters that may have been placed 
beyond the pale of strict Muhammadan law, either by the adoption of ^ 

customs, or by enactments like the, Imlian Evidence Act, do not necessa- 
rily conflict with the rulings by which customs opposeil to Muhammadan 
law arc given effect to ; for, in the ea.scs last refeneil to, the Privy C’ouncil 
were not considering the (*ffect of two opposed provisions, one of Muham- 
madan law, and the other of cu.stcun, or of the adjective law of British 
India, relating to the same .subject. What they were ilealing with was 

» Dam 'Ram v. Sohrl Snigh (lOOfil 41 Piinj. ."i 'ITiuh, for instance, the JIukIii law adopts 

Ilec. 300, 410, (no. J 10 ), per Kol,ertsoii, - Pcrhapsadiffercnt cittitiidctowardspnwtitntlon : 

approved by the Privy Ooam il; AMul Hui.tetit Mathura v. *VaU,ni (ISSo) 4 noiii. 545; Vntku 
/?*«» V. So/Mi Oero (linT) 16 All. 1 .. .1. 17, 21 . v . .VaA<tf(n#a (1SS8) 1 1 .Mad. 303. Hindu law is 

* See 8. 10, above. also more favourable to . iistoms : Tarnchand v. 

3 “Afoius um» eat abolrndus," t'o., Litt. «. 212, Rreb Rum (1866) .1 Mad. li.f. K. 50, 56. 

cf. Outhbert V. Camming (1805) lO Kx. 800. 81.-,, 6 (Kkajah) Hidam Oollah v. RaiJanKImmm 

816 ; on appeal (185:,,) 11 Ex. 405. (1844) 300. 1. A. 295, .118 ; cited and followed in 

4 Qhatdi V. Umraojan (J893) 21 Cal. 1 19 ; 20 Athrujood Dotelak v. Ugdrr Uosnein Khan (1806) 

I. A. 193. U M.JO. I. 94, 107, 
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jn the first decision, a custom that was inconsistent with the rest of the 
law governing the parties in question, that general law being the Muham- 
taiadan law ; and in the second decision, they were fixing the scope and 
effect of Muhammadan law, by considering how Mussulman lawyers 
would themselves deal with the question. 

Before quitting the subject of customs, it may be useful to refer 
to some points connected with the manner in which customs must 
be -pVaadeOL and catabWBbed in tbe Contta. Where a custom is in ques- 
tion two issues arc iuvoived one of iact, ■whether the custom has been 
actually observed as a course of conduct having binding force, the 
other of law whether the custom has egal force. ^ 

Ousi.orn has lieen described by Jesscl, M. R.2 as local common 
law. ft must be reasonable, * not opposed to public policy, and 
cev+ain in vcsjjcct of its nature generally, as well as in respect 
to the pe'-.son.s whom it is alleged to affect. 2 

When any custom or usage relates to a course of dealing or lino of 
(iOTiduct, generally adopted by |ic’-8ons engaged in a particular trade or 
profession, or by persons bearing certain contractual or domestic re- 
lations, it neefl not, even in England, have existed from time imnifjmo- 
rial, and it need not be confined to any definite locality, Almost ‘ ail 
the customs and usages relating to matters on ■which Muhammadan law 
prevails in British India presumably come under this category ; and it is 
evident that many of the customs held to be preued in India could not 
have existed from lime nrm«*m{»rial. ’ Even in Kngknd, if a man 
about fX) years old comes forward an<l asserts a certain custom, his 
testimony constitutes ‘ primn facie ’ ]»r(»of of the enstoin. ^ 


1 On till’ unestion how lai limlin,' rolaliim i>> 
Liiittom can be tin* suhjeit ‘if •■ecoinl appiMl mc 
KHarh Ahhnvff flaw VrnMu l>ii;hiiiihi 1(<"* 
(1!K)5) 20 Mad. 24. Cfuiknuri Den \. 'I'-'wrfnji 
Devi fl896] All. W. A. 111. n<feh>ii'<'h \ . AMo! 
HnJman (100«) 2» All. CoS. 

V Uamerton v. Hormi (1870 21 M. II. Wi, 
fl04. See al.<io Awl /I'omJ \ . H W ( 1 8 1 1 ) •> Q. B. '>(>. 
.See on customs Beneinlh the Khojas A- A/cwobs 
Case, Perry. Or. Cas.. 100;Mor1cv, Out. IJ. 131; 
Howard y Pestonju Perry, Or. ( as., j3.’« ; Tain- 
vhavA V. Ileeb Ram (1880) 3 Mad. H. 0. K. 511. 
'>.'>-.17 ; Mau Nnnji v SuMrabin (1874) U Boiri. 
II. U. 249; Mnthnrn Nail in v. Ksn iVail-an 
(IS80) 4 Bom. 54.-1. 

< Lord Ilobhonce apeafes of the “rniniuon 
l.iw of Ihi- Miihiuninndans ” in Ohositi \. I’m- 
taojaii (1893) 21 Cal. 140, l.’iS (P. 

Moult V. Hallida!/(mS) 1 Q. «. 12.7. 

' Itrtiiraji Dtibaii, v. J’aMmn Hhagat ilOlO 
.ri -Ml, IOC (r. B) . llama Kania Das ,\faha)talea) 


\. {Chuaiihani >ilmmiiiuind Das Vaharaj {IW9) 
II lid-n. 1,11. '.30 (revprnuig Calcutta High 
Cour*). Sec also Tiisnii v. .S'wjtA (1838) 9 Ad, A 
ni. 100, 421 . HW/g(I872) L.B., 7 O 

I! 211. 

s Moult V. Halhflau (1898) 1 Q. II. 12f, ; 
CaiVerso Itmranee Co. of Mdan v, Merrhnm 
Marine, fasarnnre Co. (J897) 2 (|. H. 93, 

' See the parnRr.apli he.uled “ custom# and 
i.sBBesdlstinBuished,’' in the present c-omment. 

■ See, as to prooi of customs, Halsbury's 
• IJIW! of Knnland.^’ Tit. ‘'Custom and 
('hBKe": and “C'ustoin^ niid Customary Law In 
lirithli India " by ,8. ji„v (Tagore Law Lectures 
lor 1908). As to jiroof of the custom of pre-emp- 
tion, see Dahyabhai v, Chmilal (1918) 38 Bom. 
183, : Jauki Misir \.Jtanito Singh (1013) 35 All. 
472. .limn Lai \. Kallu (1905) 28 All. 170, 
173 discloses an Interesting attempt by a caste 
to adopt a new .set of customs t)> resolving lo 
do so hi a caste meeting. 
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Its existence ^ however must be dearly proved, * and the burden of Section 10. 


proof is, of course, on the person alleging the custom ^ who must also 
establish that it has been consciously accepted as having the force of 
law, ^ unless prevalence of the custom has been so often proved that the 
Court takes judicial notice of it. •* But proof of a custom or usage m one 
case does not make it judicially noticeable* in all subsequent cases. ® And 
this is specially the case where a very wide custom is in question : the 
fact that the court may find it necessary to decide the controversy 
between the parties befoi-e it on the basis of the evidence adduced does 
not necessarily make the decision a satisfactory precedent if in any future 
instance fuUer evidence regarding ihc custom h forthcoming. ’’ 

It must bo proved in the exact terms » in which it is alleged ; and, if 
the evidence tends to prove a c'U.stom wider tJi.in is alleged, the Court 
will not take it as proof to the extent to which the custom is alleged, 
which would involve the taking the rest of the evidence a..s suiplusage. *' 
Customs are distinguishable, in the strict terminology of English 
law, from usages, The latter, unlike the former, (a) need not have 
existed from time immemorial, nor (6) need they be cunfincxl to a limited 
locality, hut (c) they must be consistent with the general law. The 


1 Ramanand v. Surgiani (1804), lU All. 2*21 , 
Lachman Raj v. Akbarkhan (1887) 1 AH. 1 4 ; 
Oopalayya*t v. Raahupaluiyyan (1873) 7 Mad. 
H, C, a. 260 (1876) ; Uurpunad v. Sh»:o Dayat 
(1876) 3. 1. A. 250, 28S ; Beui Madhab Banerjee 
V. Jai Kriahna Mukerjee (1860) 7 Ben. L.K. 162. 
Ratna Lukshmi Amal v. Sivananthu PirumU 
Sitimrayar (1872) 14 JHoo. I. A. 670. 

^ Tbla docs not necessarily imply a gii.il 
body of evidence ; Johngon v Clark (1908) 
1 Ch. 303, 300 ; and see JUirbat Gorbai {lH7o) 
12 Bom. Ui C. B. 204. In Ah Aighar v. Colke- 
tor of Bulatid shahr (1017) 38 Cal. 674, the Court 
examined In great detail the evidence ot .i 
custom prevalent m Punjab generally, and 
amongst the Beswadars of Palwal In particular, 
which was alleged to Have the etfoct of exclud- 
ing daughters from Inheritance, : the deci-Mun 
was that the custom was uot proved. 

4 AbdM Huimeia Khan v. Som /)aru (1017) 
16 All. L. J. 17, (r. c.. Appeal from Sindh). 

* Mirabivi v. ViUayam (1885) 8 Mad. 464. 

6 Shivii Hamm v. Daiu Maeji Khoja (m*) 
12 Bom. H.C.U. 281 ; Shambher Kath v. Oauan- 
ehand (1804) 16 All. 370; Gangabai v Thaver 
mUa (1863) 1 Bom. H.C. B. 71. 73. (Sausse C. 
J.); Re Chenumth [1002] 2 Ch. 488 ; Be MaUhetvn 
(1076) 1 Ch. U. 301 ; KdeUUiu v. Schuler d; Co. 
[1002] 2 K. B. 144, 166, 150. See George v. 
Daviu [1011] 2 K. B. 145, where the Divisional 
Court (Bray and Lord Coleridge. JJ.) held that 
the County Court was not In error in taking 
ludlolal notice of a custom, which, twelve years 
^ore, HawUni and Channel JJ. had felt un- 


able to notice judicially in Moult v. UaUidag 
[1808] 1 Q. B. 125. Por a somewhat parallel 
instance in India see Go^alayya v. Raghupatk 
Ill/yen (1873) 7 M. II. C. K. 250, and yayuHnada 
V. Appu (1^80) 0 Mad. 44 ; and Cf. Mayne’s 
Hindu Law, |136. In Roman law the best 
evidence was to produce the judgments of the 
couits of law , Dig. 1. 3, 34. 

6 lie Parker, ex parte Turquand (1885) 14 q. 
B. [).. (c. A.), 630, 646 ; Southwell v. BowdiUth 
1876) 1 C. P. D. 374 ; MouU v. HaUtday [1808] 
I Q.B. 125. See llalsbury’s “Laws of England,’' 
X. ss. 600-503, pp. 272-4 ; cf. Ba% Ba ji Bai 
SttitloL (1894) 2 Bom. 63 ; Bahyabhai v. Chun- 
iiilal (1913) 38 Bom. 183, 187. 

7 Rupchaud v. Jumbu Parehttd (1010)37 I.A. 
03 ; 32 AH. 247. 

» MouU V. Hallulay [1008] 1 Q. B. 125, 120; 
Uirbat V. Gorbtti. (1875) 12 Bom. H. C. R. 204 ; 
Sayad Abdulla Kdrue v. Sayad Zain (1888) 13. 
Uoiu. 602, 506. 

9 Uammerton v. Honey (1870) 21 W. B. 603 
Jcssel 51. it. at p. 604) ; but see Ifarguhaf v. 
Sewburg Rural Couiwil [1009] 1 Ch. 12 (ca.) 
alHrming Wairingtou, J.) 

10 See Hal bury's "Laws of England," X. 221 
(t 122) ; Bayley, J., speaks of usage being * the 
legal evidence ot custom " : Read v. Rann 
(1830) 10 B. & C. (38. 44U. 

11 Dashivoml v. Magniac [1891] 3 Cli. 306, 
370. (Kay L. J.) ; Crouch v. CredU Fonder of 
England (1873) L. R. 8 Q. B. 374, 386 per 
Blackburn, J.). 
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Ol^ERATlON OF MUll AMM.ADAN FiAW 

distinction between the two terms is, howevof; 'Seldom observed even 
by eminent authoritie,s in England, and they arc used as if they were 
interchangeable. i The law relating to customs, especially ‘when they 
come into competition with Muhammadan law* as enforeetl in British 
India, docs not, it seems, correspond exactly to the h'gal incidents either 
of customs or usjigcs in their strict scn.se. 2 It diK's not, e.gr., seem 
to have l>pen held, that a custom to be valhl in Briti-sh India must have 
existed from time immemorial, ^ though “antiquity" is required even in 
India; ' and. whereas English law apparently re<tuircs customs to be con- 
fined to aliniitcHi locality, •'* the Muhammadan lawyers re((uired just the 
reverse , '* on the other hand in British India its extent is in so far as 
Muhammadan law is coneerne<l not local or territorial, but pf'isonal. ' 

11. Tlie (Joiirts will not attorn pt to [)iit tlioir own 
construction on the Quran in oppo.sition to the exprc.ss 
ruling of coniinentator.s of gi*cat antiquity anti high 
atiiliority, nor give effect to innv I’lilcs of law which may 
be logically (lodiiciblc from the ancient, texts,' but which 
have not been deduced by the authoritaf.ivt^ coinmoiitators 
(nor been adopted by the customs and usages of the 
partie.s). •'* 

'Phe prmMii section is bascrl on the docuioii dl I he Privy Council. ■ 
Their Ixirdshqrs disajrproved of the CoiiHs aeling upon ’'logical conclu* 
siotiH which may .seem loan acute nuMh-iii dialectician to follow from the 
worils of the ohl texts." on the grtnind that m theabsi'iiceof rules ex])ressjy 
laitl rlown in the ancient texts oi comnu>iitarif-s, il 141 .safer to follow the 


I .Sec (III llll^ Vskes •• t'li-fimis ,111.1 I sij'f'. 
Ill Trade. ’ (HlOil) p. 13. 

* AMtil K/iitii \. Moiiif Hno (I'lii) 

li \ll. I.. ,1. 17, 'Jl (IM-. Ill .IPIUMI IKl.ll 
Slllilll). 

I Tim.. Ill l.ikhrnj lilmrt/u- Aiirmlh lii'Hn 
(OUti) US Ml. 4JI il vtus held lliat the iii^limi 
(d |ire-eiii|)ti(iii need not hf iiiinieiiioii.il, 
liilIoiilMi' liuiir (ini Viin"miii ( 1 S!»'>) 17 
Ml. S7 , tJuUif Dirhhil Miihfrhn Dirhlnl 
-Ml. W'. .N, Uim and Mohuliii \. 
.Siiiiiigiiiiim (I.S!iil)U3 Hoiii. (ilifi. mt .iNi Hiihnr 
(I.S77) fu Jloiii. Jl. If. .’iM. «'e 
||||. :iI(i-7, flnif r«.<e li.-i', lioweier 

reteicnie to the iK'eiillur stale ot the law 
Koieriuiiu the Khoj.is; Abdul Jluuueiu Khnu \, 
Sum Omi (IU17j 1(1 All. I.. J. 17. (r. i., ApiK-.il 
Irom Slllilll.) 

* l{umuUik>.hmt Amimil v. Suitiutul/ut l‘er<i- 
mal (1S7U) 1. .V siipp. Vol. 1.3,17 W. If. 533 , 


and -ee Ihii .1 Jifi/muliuit ttui \. Srimule Niitiii * 
/>«s( (ISO) Meiilrioii’s C.i-., H. J.., .7!)«. 

.. ll.iNhnn, ■ l„i«. ol Knidaiid,” X., Uiy, 


'• .Meil.e ii.iv-.igo friiiii Miihii U.iliim Miiliaiil. 
mil.ir jiiii-iinideine. wt iml m u«i earlitT 
poll ion ol She preM'iit i;oiiimi>iit. 

t MS- Pumt l{fiiH V. Suh-l snu/h ll'JOBJ 41 
Piiiij lice. 3!H), nil, lelerre.l to, in the paruKruph 
III the miunieiil to 1(1, aliove, headed 
" dedn(.lione irom i n-(iiin,ii \ rules.” 

( Aga ) Mtiliiiiiifd Juffi-r Hiwliinum \ . 
Kimlfom IMtiV (IS')7> J.', ( al. II. IS. fl'. i'.) 
'I’heie 1 - no e\-(ire.s refereiii e to cilstoins in 
I he jiidirnieiit I 'I. Coltivlur of Mmlurn v, 
ilouUoo Itumuliiigu (1808)) \ > Moo. I. A. 3i)7) 
430, tor siiinlar remaiks iii loiiiiisctioii with 
Uiiidu lu». 

1 Uuqur Ah Ktuui v. AiijutMu Aru tiegum 
U'jOi) 2.-I All. 230; 252-255; 30 1, A. 01. 
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analogy of another branch of the same school of law.* See the paiagraph Sjsction 11 . 
headed “Deductions from customary rules” in the comment tos. 10 , 
above, and see also, s. 12, below. 

11a. When Muslim iiirists of authority have expresse D.«firotion to court 
dissenting opinions on the same question, the Islamic (courts, twoiiuseiitiuK 
presided over by theQazi, have authority to adopt that view 
which hi the opinion of the presiding officer is most in 
lujcordance with justice in the particular circumstances. ' 

There being three exponents ot the Hanati .school of Suiim law it " 

became necessary to have some principh^ tor aciintf when they differed and hu 
in opinion. These rules are staled in the tollowiiig ..erms in the ‘ Tabqat- 
iil-Hanatia ’ ; “ When Abu Hanifa is on one side, and Abu Vusuf and Mu- 
hammiul on t lie otber. tlie * mufti ' is at libeity, if he chooses to follow 
the opinion of the latter two. lint if the one the other is of the same 
opinion as Abu ffanifa, the ' mufti ' is oliligcnl to prefer that opinion 
unless jurists of authority have declared their opinion to the contrary.” •* 

These rules, it will be observed, by reason ot the implication in t'nicticu of 

Courts III 

t'n last sentence, are not so rigid as to lov»v the 0 mit w ithout any dis- [ndu. 
erotion and the British ludiaii Courts have, therefore, a.s.suuied the right 
of deciding for themselves which opinion they will prefer : * and this is 
in aceoi'danee with the following statement ot the duties ot the Qazi. 


1 Seealsor<oi-\..l/»'t'/«/i;//,(«(l'U7)4l Itoni. 

iSj, 4112, lOd. Sliiiil.irlv ill flic C.ISU ut Mio 
Kltoian aiui Memoim Perry, Or. Oil'., 1 10 ; Mori. 
Dig. II., 431 it w.is held t.liiit (he l.iw to lieuii- 
torced by the High Ooiiifc iiiider the eiinei ml•|lt' 
giiveriiliig them k the l.iiv whieh hits been .u-tii- 
•lily adopted hv tlie p.irrles iii iiiiestiun, and not 
what tlic Court may logleally eoiicliide tliev 
ought to adopt. Compare the dieta in KiigUiiil 
.w to introdueing in tlie eommon l.iw new rights 
‘‘whieh ought to e\ist .leeording lo notions ot 
what is just and proper," per Poiioek. (‘. II. in 
Jeffreu» v. Wmey, (IS.'il) 1 li. I.. Sl-X !»36, 
Uoweu L. .(. ill J)a.shauod v. Miiymac tIS'lJJ 
3 Ch. 307 ; Steplieiis’ "History of Oriiiiiu.il Law," 
III. S.'iO. On tile otlier liand .is to eqiiitv", see 
per Jessel .M. B. im re Halleft Extatc (I87'J) l.l 
Oh. I). 0«6, 710; Lord Ootteiiliam in WalUeorUi 
V. Uoli (1841) 4 .My. and Or,. Oil), OSri ; Uinl 
Bldon in Uee v. I'rilrhnrd (ISIS) 2 Swaiist. 1U2, 
414. 

2 See tliu eoinment to s. IIB, tielow 

* Jouril. Ae. 4 Ser., 'I'oiii. XV ; ef. .lustni., 
1, 2, 8, 203. See aUo Morley’s Digest, J., p. 
I'CtXII. 

* ‘‘ In choosing betiveen conflicting autlio- 
ritiea the principles of jiistleo, equity and good 
eoiisclence should be regarded " : iHhoiifi) Mu- 
hammad Mumiuz Ahmofl v. ZubeUta Jan (1889) 


li Ml. I<10. Ill I. 204. 21.'. (H,hi) Khaoer 
iiuUau\.(Hibi) KuUm SuHtiii (iUO.'.) 29 Bom. 
t0.S ; (, Bom. L. R. 'I8‘l . Vahazullah Saheb v. 
Hoyaptth Kayni/i/a (l<H«i) 30 Mad. .'il'l, .'.22. 
'I'liere are many I'.ises in ludi.i In wliicli tlie 
question ot tlie rel.itive autliority of Abii Ilaiiu.i 
.iiid liis two disciples lias been considered ; 
(.V/ieitA) Ahiliil, HhrU Koar \. Ruheem-un-inisa 
(1874) 0 N. W. P. (II. c. R.) .)! (4hn H.mila's 
opiiiiuii lollowed in preierenee io that of the two 
ilisiiples), Abdul Kiulir V. Salitm (1880) 8 All. 
102; (Aim Yiisiil's tol lowed ); Muhammad 
Azi zuddin Ahmad Khan \ . Lryat liemembtancer 
(I8<).t) I.-, All. 321; Bikam Mia v. Shnk Lai 
/'wWar (|8<.W) 20 O.il. III.; Ata Ruhammad 
rhaiulliry v. Munmonrgittifl Haimiiil Rdn 8 All. 
0. !)‘53B , Iiid. t‘ns., 820, ('I’lie two disciples, 
lollowed against Al.n tliinit.i). In Dana 
V, Aeooha Btbee (1870) 2 .N. W. I’. (H. c. r.) 
3«l) It was said that, .is the highes); Shlali 
.intlionties differed, tlie Cuuit eoiieeivcd itselt 
.it liberty to consider wh.it had been the 
Ig’.ivticc among the Shiahs in Intlia tui the 
last 50 years. .See also Baillle J, .564 ; “When 
the Judge has given lus decision tor the valldlty 
of H Wuqf ot,Aiooihaa, his decree is oiwrMlie 
'I* in all matters on tvhirh there is a difference 
of OpiHWM,” 
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8®ction 11a, " If case the ‘Qazi’ be perplexed by opposite proofs, let him 

The ‘ Qb^’h ’ reflect upon the caae, and determine as he shall judge right; or, for greater 
certainty, let him consult other able lawyeis, and if they differ, after 
weighing the argument, let him decide as appears just. Let him not 
feai- or hesitate to act upon the result of his judgment after a full and 
deliberate examination.” * 

Mr. Justice Abdur Rahim, than whom there «jan be no greater 
authority on this subject, has said : — “ It may be a matter for argument 
whether on a question of this character (necessity for possession for 
completing a transfer by gift) it is not open to the Courts, according to 
the theory of Sunni jurisprudence, in a case where the pai ties are Hanafls, 
to adopt a rule of law laid down by jurists of one or the other of the four 
Sunni schools, if that rule is more in consonance with substantial justice, 
than the rule laid down by the Hanati doctors themselves.’’ ® 

‘ KatBWB.’ Mr. Justice Abdur Rahim's remarks about ‘fatawa" are eiiually deserv- 

ing of consideration : ‘ The facts he .said, “ must be borne in mind that 
mostly the ‘ fatwas,’ or opinions of jurists, were delivered in answers to 
abstract questions, intended to illustrate a certain principle of law, and 
it would be entirely misleading to treat such opinions as absolute rules 
of law, having the same authority as a text of the Quran, or a universally 
accepted ruling of the Prophet, or a proposition established by ‘ ijma,’ ’ 
or consensus of opinion of jurists. They are mere deductions of jurists, 
or applications of certain well-established rules, in pai'ticular cases, actual 
or suppositionary, and, until they ore shown to have been accepted by 
consensus of opinion, cannot be regarded as of binditig authority. The dis- 
tinction between the deduction of a jurist in matters which fall within the 
province of ‘ijtihad,” orjuristii* opinion, ' mujtahidfil,’ and rules based on 
‘ miss,’ or authority of a text of the Qman, ora well known precept of the 
Pi'ophet, or sanctioned by ' ijiua.’ or consensus of opinion, is a principal 
feature of the Muhammadan legal system, and cannot safely be ignored.” * 


1 "Jtaduia" ul Abu Uukr bin Mbh'iuI :U 
KukIuuU (d. A. U. &S7) quoted lu tin* falami 
'AUtmgiri traueluted in Morlcy's “l>lge,,t," Vol. 
1., p. CUXL. lu Shania Chwu Ray v. AMur 
Rahim (ISUS) 3 C. W. X. 158, Auieer \li Hi<d 
l•^att, JJ., .jtBted that the Civil Court oi 
''uperior Juiiiidiction iu the Dibtrict u> veeted, 
epeaUiit!. with tlic potirre t-.\en;iiKd 
liy the QnzI \inder the re^nie, p. 

Kiu. WoiKliolff, J., fuliowert th.it decision in 
le Wouzalummait Bibta (1908) 30 Col. SI. 
Two years lulcr iiowcver Pugh, J., declhicd to 
loilou lliat caiiv, stud rclUsed to um>iuu)' 
juriediutloii as (.•xteiislve us thitt Ot the Qaet 
tinloss tlurr w.is some statutory power to 


iwitliorise the Court doinu M,—Se HaHma 
Khalun (1010) 37 Cal. 870. 

* Fak\r Nynai Muhammad Bowiher 
huaiasawmy KubiOiu Vaudan (1911) 85 Mad. 
idO, 139. .See also AtamnisM Bibi v. Abdul 
Sobaii (1915) 20 Cal. W. N. 113. Where 
Mookerjee, J., expressed the opinion that under 
Muhaiiuuaduii Law no Qazi had authority 
lu deal wiUi ttm udimnietratiou of wuqf unless 
he is specially iiuthorised to that effect, and 
that Loiisequently tiie subordinate Judge had 
no such Jurisdiction. 

* Mathar Snhih\. Uumuni Sahib (1012) 23 
5lud. L.J. 7.11 787. 
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The plenary powers of the ‘ Qazi ’ must, howevei', be taken in Section. 11a. 
British India to be subject to the direction of the Privy ('oiincil. that “ it 
would be wi'ong for the Court on a point of this nature (right of the 
widow to inherit) to attempt to put their own construction on t he Koran 
in opposition to the express ruling of cominentatois of such great antiquity 
and high authority ” ^ (as the ‘ Hidaya ’ and the ‘ Fatawa 'Alamgiri ’) 

11b. The Courts of British [ndia have occabionally .lui^dictionoithe 
considered the functions and powcr.s of the ‘ Qazi ’ in Mu- (.onns. *^****’ 
hammadan states, for tlu' purpose of deterntining whether 
they have jurisdiction in regard of particular matters: setnbU^ 
in the majoritj^ of cases this question depends upon the 
constitution of the courts in accordance with the adjective 
law of British India. ^ 

There has been dilfereuce of opinion on the point a.'> to how far the Powers of 
British Indian Courts can exercise the powers of the ‘ Qazi ’ ; in the later BritistTcourts 
of the two judgments cited in the footnote •' it is also considered, whe- 
ther the rules in the Muslim texts defining the powers ot the ‘ Qazi,’ are 
rules of substantive law, and as such of full effect in India, or of adjec- 
tive law, and as such abrogated by the Civil Ibwicdure ( 'ode, and 
other statutes, regulating procedure. 

The functions of the ‘Qazi ’and (he Chief 'Qazi ’ in J'tuhanimadan 
states were elaborately l onsidc'ml by Mukerjee, J., in a recent decision.,^ 
and the tonclusion arrived at, that a Subordinate , Judge not 
expressly authorized by Government to exercise functions in connection 
with the administration of ‘waqfs,’is not competent to act in that 
behalf, and that whether a District Judge has implied authority to 
exercise the functions performed by a Qazi’ under Muhammadan law, is 
doubtful. It is submitted, however, that the functions exercised by the 
‘ Qazi ’ have little bearing on the question what power’s ai’c delegated 
by the sovereign to Subordinate and District Judges respectively in 
British India, and the dictum of the highest tribunal citinl in the next 
following paragraph seems to support this view. 

r Agn Mahomed JaSer Sifuiatum v. Kool- in luajudginont refer to the question whether tbo 

/room Sibee (r897), 25 Cal. 9, rs. See ». rr, Qazi has the power of appointing the successor 

above. _ to a mutamlli, unless he is expressly authorized 

> See the eoinmeiit to s. rra, alHivc. to appoint (p. 476 of the report) ; whether the 

8 in the matter of Woozatuuneesa £ibee Chief Qazi alone has such pouvr and whether he 

(lUUS) 36 Cal. 2r ■ In re Ualimt Khatun (1910) has such power without being expressly autho- 

37 Cal. 870, rized. (pp. 477, 484) ; also with refeience to 

* AMnUmeeta £ibi y. Abdul Hubhan (Wlb) the exchange of properties fonnlnu the subject 

43 Cal. 467. The extracts rltcd by Moolcerjee J . ef wiqf. see s. 467. 
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SjSCTION li 


Justice, c(iuil' 
ami Kuotl 

COIlbClCIlCC. 


J‘i(|iiltiibiu 
c'liislder.tfidiis 
<iml Miiliiiinmail.t 
law. 


The jilir.ise 
"Jnstiii', eciuitv 
ami Kouil I dll- 
science.” 


In the majority of cases, the Courts in British India will probably 
bo satisfied with the following parenthetical dictum in a judgment 
delivered on behalf of the Privy Council by Syed Sahib Ameer Ali : — 
“ The Qazi, whoso place in the British Indian system is taken by the 
Civil Court.'’ * This pronouncement is made while laying down 
that, generally speaking, in the case of a ‘ waqf ‘ or trust created for 
specific indivi(b»als, or a determinate body of individuals the ‘ Qazi ’ has, 
In carrying the trust into execution, to give effect, so far as possible, to 
the expressed wishes of the founder. 

12. Ill tlic absence of an express or implied rule 
of Muhammadan law, or custom, the Courts will either 
follow the analogy 2 of the law in similar instances, or de- 
cide the matter in accordance with justice, equity, and good 
conscience, which expression is generally interpreted to 
mean rules of English law, if found applicable to Indian 
society and circumstances. ' 

8ee tlic notes to s. II, above, and compare s l>el()w. 

In some Indian Acts® the Courts are expressly required tq con- 
form to the principles of hiiiglish law. 

Lord Parker, delivering the advice of the I’livy Couueil, has observed 
that “The chapter ‘on the Duties (Adjib) ot the Qazi’ m the principal 
woi'ks on Mussulman law, which clearly shows that the rules of equity 
and equitable considerations commonly recognised m the ('ourts of 
tlhancery in Lngland, are not foreign to the Mussulman system, but arc 
in fact often referred to, and invoked in the adjiulication of cases.” ^ 

A great judge Iia.s iinwle a vigorous defenec of the jihrase “justice, 
equity and good conscience”, us “denoting lbo.se ultimate principles of 


I M'l/wmnl fumiiil Anff \. Ahmed Muufhi 
n««wv/ (loni) Cal. 1085, 1100 n*. c.). 

* Hdqar All Khnii \. Atnamnn Ara llegiim 
(l'.«U)2:. Ml. 230. 252-255. AMhI llmisein 
Khun e. Soim Dero (m-) 16 Ml. I 17 (r. c.) Ap- 
peal froiii Simlh. 

J /liuJiuniui Uoinlher \. Futeimi Ut (l!)U) 20 
Mail. L. .1. 200, i-itiiiB Siibburiiim 1‘iUnii v 
lltiiMiumi /’(//((v (1900) 23 .Mail. 171. 

* I’er l.oril llobliuimt* Wnghela UujxiIhii \. 
{.ShniUi) MuHluihlliiiim) 11 Iloiii. .'151, .501 ; 1 1 
I. \. SO, 111 re, KuhiimUix NiiriinJaii (JSSU) .5 
Koiii. 151, Diiilii Hanujiv. liabiiji Jagitskiil(\HGj) 
2 Hum. 11. 0. a. 36, Willuim Webbe v. IFifliairt 
Lester, ( 1805) ib., p. 52; MoUieo V. Court of Wanli 
b.R., I.A., suvr, VOI,., so ; 10 Buntu 1..U. 312 ; 18 
W. it. 284 ; but nee (itfumr/Ml) F. Barloa v. 


.VwpAirt KieLue Oide (IS70) 13 Moo. I A. 277; 13 
W. R. (I’.o.) 41 ; 5 llfioj L. l(. I. ,See abso First 
Ri'IKiit of ('oiiimissioiiiTs lor prrpariiiK Codes for 
India, p. 9. SeiiOiicl Report, p. 10. The Aiistriaii 
t'lMl Cmle art. 7 requires tlie courts to deeide 
in acconUinee With the piiiieiple.s of natural 
l.iw,’’'lhe Frcneli Civil (,'oile. art. 4, makes a 
pidite " who refuses to render jiidKineut under 
preti-nee th.it the law is silent, obscure, or iii- 
j-iilBeieiit. " liable to prosi-ciition. 

■> .Sia- al-o Braja K ishtm Karmn v. KiUa Chun- 
(frit ,S’Hr»w( 1871) 7 Hen., L.ll. 19, 25, fie Kalmn- 
dns N'lriiiul'ts (1880) 5 Hoin. 154 and the cases 
cited in the m-.\t tuolnote. 

8 K.g., Tlivon e Act, IV. of 1800, s. 7. 

4 llamira Bdn v. Unhmd'i BUbi (4916) h. R. 
13 I. A. 291, 301, 302 ; 39 All. 591 580, 



JUSTICE EgUlTY AND GOOD CONSCIENCB 7/) 

what is right and proper, fair and reasonable, and goofl and expedient-- SEoriON 12. 
|)rineiples which judges here as elsewhere cannot help resorting to in 
dealing with the difficult questions not flircctly governed by existing 
precedents, which often arise in the course of the .wlininistralion of 
justice.” * 

The Privy (Jouncil have referretl to the necessity for all Courts in the UniionintN oi 
Hmpire yielding to the High authority of the Court of Appeal in Hnglaud, 
and to the utmost importance that in ail parts of the Kinjiire where 
lOnglish law prevails, the iuterprefeilion of that law liy the courts should 
h(‘ as nearly as possible the same 2 


Texts on Alcr]i\MMAD\N Law. 

The following is a classified list of texts on Mahainmatlan law and 
allied subjects, most of whiidi here tiist cmiiiierated iii Morley’s 
Digest, to which work the author must acknowledge his immense 
mdebtodness. 

Tlic lit|iire<. IcilUiwiiik' Ui*' iiaiiits iciueseiil Uic \(Mrr< ol llu- llijii Ki.i uIumi rlit: .iiilli()r>< 
IKmrWietl or died; the r(irre>|)oiidin« yc.ir of ihc I'liri'ilMii i i.i i- «ivcii in pareiithesi'". 

A. — Sunni Texts. 

1. -Vomnuitxi<u ic’i on. the Quran 

Abu Ja'far Muhammad ibn Jarir al Tabari. ^ 310 (922).--7'ufiiir-ul- 
Quran. 

Abu Qasain Jar Allah Mahmud ibii Amr Al Zamakhshari, d. 53S 
(1143) — nl KashshnJ an lJaqtiiq-al-Taiizil. 

Nasiruddin Abdallah bin amr al Baizawi d. 685 (1286). — Anwar 
at 'fanzil wa Asrar al Tn'ivil. 

Abu Hamid Muharamral Al Chazali, <1. 504 (1110). — Yakut-al 'Pawil 
usually called Tafsir~ul-Ghazali 

Pakhruddin Muhammad ihii Jalal-uddm ibn Abdur Rchman ibn 
Abi Bakr As Syuti, d. Oil. (1505) Durral Mamur Itqan, or al-Ilqun fi 
fHum al Quran.^^ 

Jalaluddiu Muhammad ibn Ahmad al Mahalli, d. S64 (1459), and 
Jalal-uddin Abdur Rehrnan ibn Abdullah Bakr as-tSyiiii, d. Oil, (1505). 
- -Tafsir-nl-J alahin.'^^ 


I lUijah of Viziiinngoram v. Hujn Sfinirlurlit * TreinUe v. //(H(tS79) App. Cun., 342, 3U, 
Soma .Sekhitraraj (1903) 3*i Mad. 6S«, 73:), 730 345. 

(r. n.) perSubraiiittiilya Aiyar, J., who pointM out a The areat lilslnnan 

Uwt the expoaitloii of the Law by Iriati Court!, *\ PiibllHlied bv tlip Asialiu Society, UunRal 

may be referred to equally with the expoaltuuis cd by Kprenger, 1857. 

I'v the Courts lii KuRlaiid. On the latter point an Priated in Calcutta, ItjiO. 
sue also ,/anuAedv. ISonabtti (1007) 3S Uoiii. 133. 
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Section 12. Shah Adbul Aziz Dahla^n. — Tafair Faih-al-Aziz.^ 

Mulla Jain Junfuri— To/»tra<-AA7raadia.*'’ 

Ismail Hakki. — Rnh-al-Bayan.^ 

IL Sumia oi Traditions, 

Abu Bakr, Ibn-Shihab, az-Zahri d. 120, aged 84.®* 

Abdal-Malik ibn Juraij. 

Malik ibn Anas, d. 179 — (d 
Ar Rabia ibn Subaih. 

Ibn Abdallah Muhammad ibn Idris Ash Shati*! — Masnad, Stimn. 
‘sahihi* Abu .Abdullah Miihamiuad ibn Lsmail al Bukhari,’ 194-266, 

(809-869.).- Jami‘-(i.<i-Sahih,'’ ^ sometimes called Sahih-al-Biikhari. 

Abu al- Husain Muslim ibn al-Hajaj ibn Muslim al Kusbairi, sur-’ 
named an-Nishapuri, 206-261, (819-874). - -d n mi-HK-HahiW or Masnad- 
as-Sahih, known as Sakih-i- Muslim. 

Abu Isa. Muhammad ibn Isa at-Tumizi, the Shuti’itu, d 279 (892). — 
•lami' Wa al-Ilal known as Jami'-al-Tirmizi or tdamn-al-Tirmizi.'^^ 
Abu Dawood Sulaiman ibn Alashas,*^ surnained as-Sajistani, 202- 
275 (817-888).— As-Bumm.''^ 

Abu Abdur Rehman Ahmad ibu Ali ibn Shnail) an-Nas&i.” 216- 
303 (830-915). ~<Sana»-ttZ-Aa6i> Al-Mujtabu.'’^ 

Abu Abdulla Muhammad ibn Yazid ibn Majah al Kazwmi 209-273 
(824-886). — Kitab-m-Snnan, Sutuin ibn Majah.’’ 

Abu al-Husain Ah ibn Amr ad Darikutni d. 386 (995). 

Abu Bakr Ahmad ibn Husain Ali Barhaki. d. 458 (1066). 

Abu Muhammad Husain ibn Mas’nd al Farra al Ba^ghawi, d. 616 
(1122). — (i) Masabih-as-BunjMi (li) Jama bain al-Sahihuin, 

Abu Abdalla Muhammad al llumaidi,’' d. 488 (1095),— Jama bain 
al Bahihain. 

Razin ibn Mua’wiyah aJ Abdari,’® d. 520 (1126). 

Abu al- Hasan. 

♦ Persian, printed in Calcutta, 1843. the Saliifiairi, or t«o Hir/tJiii. The next four 

> Printed in Calcutta, 1847; compcoed in are referred to as the ‘'Al-KutUb-al-’Araha" 
Aiirangzib’s reign. <' «• The Four Botiks). \]I the six together 

« PiiWlshcd, nulak, 1840. '‘re .-poken of as Al-kuluhug.suua fial-HadUh 

8.t In tune of Umar Abdal ’Asia: ttistcoUoe- or “ITie sl-x Saluht ’’ 
lui 01 traditlops. « *-800 chosen from 500.000, collected by the 

fill Considered ah next in importance after the author, .\bu Daud as-Sijlstani. 

‘‘ Sl\ Sahihs." * This book contained many wrong traditions, 

' The Ur»t and most celebrated pupil of Ibn so Alinujtaba abridged from it. The latter is 
llaiilMl. The ^)W(i/i-ul-.Bu4-Aartcontanls 7,000 the Otli AW.iA. 
tiMditums >0 Extracted from the six SahJu. 

Ia I'liis and the next live works are together u Collections ot Al-BuMutri and AfusZiw. 

considered to be ilie sK most authentic collec- '* \ compilation of the works of Al~bukhmri, 

tioQB of suHtia. The flriit two ot these, (hotli .Uusfiwi, Mweatta ot Malik, Sutman of Abu 
stvled thn .Jami-at-Snkih) arc rpferr»>d to as Oaod. and Snnmtu of Nasal. 
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Abu as-Sa’adat Mubarak ibn Asir al-Jazari, commonly called 1 bn Section 12. 
Asir d. 606 (1209). — Jami-cd-Uavl. 

Jalaluddin Abdur Rohman ibn abi Bakr as-Syuti.--! i ) Jnmi-nl 
.l(twaniia\ (ii) Jami-us-SaghirM 

Shaikh Ismail Hakki — Hadis Azbam Sharhi or Shnrh-al-Arbain^* 

Mulla Ali Hafiz al Kastamanni. 

Mulla Furati. — Karak SawaU ' 

Shaikh Waliuddin Abu Abdalla MuhammacI ibn Abdallah al ‘MhhitHt’-ii!- 
Khatib. — Mishkat-ul-Masahih, finished in 737 (1336).^® Musabih 

Shahabuddin Abu al Fazl Ahmad al Askalaui, 852 (1448;.- 

(i) Munf^khib-i-Bvlugh al-Maram,^'^ (ii) Labab-al-Aklthar.^^ 

IlL— Texts on Suwni Law. 

(1) Works Tecotivhtdb>) aliaiejovr Sunni ^ects, 

Jami-al, Mazahib.^ 

Majm'a. al Khilaffiimt V-' 

Yatwhm al AhkamA^ 

(Jyun.^^ 

Sirajuddin Abu Hals Ainv al Ghaznavi. d. 773 {VMl).—Zubdaivl 
Ahkam.'^^ 

Abu Hanifa Nu'inan ibn Sabit al-Kufi (009-767). — Figah-al-Akbar.^^ Abu uanua 
Abu Yusuf Ya'qub ibn Ibrahim al-Kufi.® > 113-182 (731-798). — ai.u Vuhiu 

Adab aUQazi.^'^ 

Abu Abdullah Muhammad ibn Husain ash-Shaibani, 132-187, imam .Mniiainma* 
(749-802), generally called Imam Muhammad.®''’ — (i) Jami-ul-Kabir , 

(ii) Jami-vl-Sayhir ,^ '’ (iii) Mabsut-Ji-furi/'-al Ilanajiyat ] (iv) Zin'daf. Ji- 

furu al Hanafiyat (v) Siyaral Knbir wa ajt-Saghb". 2 ^ (vi) Nawadir.^^ 'Zaiur tuvayat.’ 


■ A An .ilTiil|.'iiu-iit of tlu-iilju%c 
H rrliiteil, Const, aiitinnplr'. \ H ISM, 

J'l /. « , 40 iiurstions niti] iiii>\vprs: i)>int«*il ai 
i;onHtantinoplc', (IStO) 

16 Now and anfimentoil 0(111 ion of i\u‘ Mattilnh- 
lUi Sunnal, b.v Abu Miihamin.itl UiiBain ibn 
Mas’ud al Balshawi .'ilU-'jlO. Iransl.'ited b\ 
('apt. MathewR, Calcutta ISUi-iO. 

H Printed, Calcutta, with intorlintMl I rdii 
translation, no date. 

IS ContaininS .lO.'i authentic tmditioii-, 
printed Calcutta, 1837. 

19 Thesfl five books are mentloiiort by Hhji 
Khalfah as the chief works treating gonoralK 
of the doctrines of the five principal sects oi 
( ho Sunnis. 

20 Principal work of Abu Ffanifu, treats of 
llm.al-Kalam. 

21 Appointed Qazi by the Khalifa ai Hadi, 
made Qati-at-Qwnt by Haroon at Baahid. 

22 The reputation of Abu A" usiif’s Kdah-al-Qnzi 
eclipsed by Khassaf's work ot the same name. 


!i .Abu Ynsut entrusted Ills notes to his pupil 
liiiani Mnliiiininad nho niaiie great use of them 
Jniara Mnhaminad and Abu ynsul were fillow- 
pnpiU of Abu Haiiifii , then the formiT became 
pupil of Abu Yusuf's Imam Muhnmniad is said 
to be also Instruted lu tas yoiinger days by 
Imain Malik. 

2* This and the next four works are together 
known as the Zahir-ar-Rwayaf, "the conspi- 
cnons reports.” Some of the commentaries 
on the Jam%’.ul'Kabif are mentioned below. 
2 j Some of the coinmeiitaricson ttio work are 
mentioned below. The Jami-ul-Saghir is even 
more celebrated than the Jam-i-td-Kabir. In 
the Mabtut he seem.s to be mostly Indebted to 
the notes of Abu Yii«uf 
2(5 The Ziadat is .said to he written under 
the inspection, and with the approbation, ot 
Abii Viisiif. 

22 Latest work ul Imiun ^fllhalnInad. 

Not 80 highly esteemed as the preccrtiiiK 
ftve works of Imam Mnliammad, 
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Section 12.. Imam Zafar ibn al Hazal,®® d. Basr.ah, 158 (774). 

Hasan ibn Zivad.^o 

Abu Bakr Muhammad as-Sharakbsi, d. 400 ( 10015 ).^' -Ai-MwAii 
a/i-SkarakttaJn, commentary on the Jami'al Kabir. 

Burhari-uddin Mahmud ibn Ahmad. -Al Af uhif-nl-JinrlianiA-^ 
Biirliannuddin Ali — Notes on Jami-u<!-Saghir. 

Abu Bukr Ahmad ibn Amr al Khassaf. d. 201 (%l\).--Adab-al- 
Qazi.-^ 

Amr ibn Ahdal Aziz ibn .Mazeh, commonly called Husain ash-Shahid. 
killed, 530, ( 1141 ) A commentary on the lastmeiitioned work. 

Aim Ja'far Ahmed ibn Muhammad at Tahawi, d. 321 ( 033 ) — ( i ) 
(‘ommeiitary ini the ( ii ) M iiklita'Ki'- al Talmvi.^-' 

Abn Al Husain Ahmed ibn Muhammad Al Quduri, d. 428 (1036). - 
(i) M akhtnsar-al-Qudnrr^^^ (n) AhJnwhnmf an-Naifirat, sometimes 
oalleil Al .Lnolutml ul-Mvmrnt 
Shams al Aimmah. — 

Abu Bakr Muhammad ash. -Sharakhsi - (i) Mabsul , (ii) Muhit. 
Shaikh Alauddin Muhammad a.s-tSamaniaiidi. --Tiilifal-i(l-Fiiqaha.-^^' 
Abu Bakr ibn Ma.s*ud al-Kashani,‘*' il. 5S7 (1101) —Al-Badnin as- 
Savain 

(2) Texts on Hnnafi Luiv. 

(<i' (leneral Trcahti^, 

Th<- ‘ Hlilnyi ’ Burhaii-uddin AJi ibn .\bu Bakr-al Mart.>:liinani, d. 503 (1 100).-- 

rjidnya,*^ i. r., the Radnia-al M nblada . with a eoinmentary 

*0 CJiifl .fiultfe III, |{n..riili, ooiilempoMiv. <1 Counnoit om Mic alioxo 

Irjfii,', .jikI schol.ir of Mm ll.inil.a '*2 Tli<‘diviM()n>.,cto .scciii to lii'tiikeiilroin thn 

30 liiKo tin* Iii.slincnlioiHMl <i roiiti-iii|Hir.ii\ . Iinni‘-ni Smi/iir lliiji Khiiltiili -The tcvt of the 

friend and xiJiolar ol Abu Hanila. /lidni/t, it imsiuiI in Mortcv'‘i l)i«(>sl,. Keiier.llly 

31 Sec tins niitlior's works iiieiilioiied below < orrespoiuis with Ihe A/H^/dxwr-iif-A'arfiiri, and 

32 This work is the most leleliriited ol this the eoinment.irv witli tlie ./iiiihnral-iil Niiw/irnt 

nninu, (Mutnt) derived iiiiiinh trom Malii-ul, .iiid lliai it imi\ be mferieit tiieretorp that the 
XiadiU and Xiiimitir. Mitthlfinir al Kurhiri is tiie oiiKiiial te\t of tin* 

33 Not so great an aiithorilv as the la>-t- llidnua. Morley .tiso points out that in 

mentioned. Hie Huliim, tlie opinions ot the two diHeipies 

34 (Contains 120 eiiapters ; the most are (irul sUteil, then of \liii Hainfali , then the 

eelebrated braik ot Ihia iiaiiie. opinions of the two ilisciple.s are refuted if there 

3i Hoth works niiotcil in India, liiif, aeeonl- isaiiv dillureiiee, .ind that wlienever tlie antluir 

ing to Ulorley’s Digest, not known to exist dcxiiites Iroin lliis ride, lie may be taken to 

liere. inelinc to opinion of the disciples, Tn praise 

»« n.aji Kiiaiifail calls it “iil Kitah" i.e. Hie ot the IJiaam it has been >t.iid, that, like the 

laiokiiilaw. Contains upwards of ]2,i10»1 cases Quran, it has siipcrsedcil nil previous hooks of 

Tlic portion of the work rcintiiig to xx-arniig laxv 

against iiitldeis published in tlie original with llainiltuii transhiteil the Hidaya not from 
l.atiii translation by Kosenmillcr. the origlniil \rahie, but from a Persian version 

31 A eomiiientary on the almve otit. Text pnlilished in Vr.abie at Calcutta, 1818 ; 

Compiled wbile in prison at Uajenil. edited, with its eoinmeninry, the Kifayah, 

•m t'ompeiidiiim of MukliUtnar-al-Kniliin by Hakim .Mowlavi Abdul Mtijid hi >8:i4. 

40 Pupil of the last-iuentloneil Perainii version, Ciilciitta, 1807. 
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Hamid-iul-din *Ali al-Bukhari, d. 667 (1268). — Faivnifl.^^ Sectiok 12. 

Husain-ud'din Hussain ibn AW.' 

Shaikh Akinaluddin Muhaininad ibn Mahmud, rl. 7S(i M;}S4),- 
In/ii/ah, or Imiijal -A ciommontary <mi tho Ilidnya.*'^ 

Imani-addin Amir Khatib ibn Ainii Amr (i) Kifayah\'^ 

(ii) Cthayab-al- Baynn.*'* 

Kamaluddin Muhammad As Sivvasi, lomiuoidy called Ibii- 
Hammam. — Fath-vl Kadir-lill-\ijiz nl Faku.-'*' 

Abu Barakah Abdulla ibn Ahnu-d, coinmoniv «'.ii!P(l Hafi/inidin au- 
Nasafi, d. 710(1310). — (i) (ii) k'ltf- (lii) Knnz 'ul-Duqaiq 

Zain-al- Abidin ibn Niijain Almisri d 070 (1562j - (i) Bnfir-ur- Hiihr ur-iiuii| ’ 
Raiq.^^ (ii) Ashbah vn an^Nazair 

Siraj-uddin Amr.® ’— AV/A/ iih-Fniq '•> 

Fakhruddin Abu Muhamnuul d>n Ali .iz Zslari d. 743 (1342). — 
Tdby-in-al-Haqaiq. 

Badruddin Muhammad ibn Alimcd .d Wim d. S5r>(14.’)l) - Ramz-al- 
lliiqaiq.'^^ 

BadruddiixMuhammadibn Abiliir llnbrnari a<l-Dairi -MatlabulFniq.'''* 

Burhan ash-Shaiyat Mahmud.- Viqayah 
Ubaid-ullah ibn Mas'ud, d 700 (1349). (i) Sharh-nl-Viqaynh 

(ii) Nikayah,*^^ sometimes calletl M iikklasar-al- Viqayah . 

Abu al Makarim ibn .\bdallah. — Commentary on tho Niki'ynh.^'-' 

Abu Ali ibn Muhammad Birjmdi. — ('ommentary on the Nikaynh 
Shumsudflin Muhammad Al Khurasan i — Commentary on the 
Nihiyah.^'* 

Shaikh Jun ibn Abi Sayyhl al-Makki.— (i) Nur-al Anivar Ji Shark 
al Manar ; (ii) Usui ash-Shashi.^’'’ 


** A short tract A coiimieiitarv on the llvinvif. 
** A pupil of T)urhanii(l(liii All 

A commentary on the UvUiyit. Supplier 
a chapter on law of evidence. 

■*6 A commentary on the Hiifaya, iiiiieh 
esteemed for its studious analysis and 
interpretation of tlio text. Vnhllshcd Cniciitta 
ff»37, ed. by Ramdhan Sen. 

A commentary on the llvtayo’, ««t '*o 
well known as the preceding one. 

« Finished 747. (1346). 

*9 Written before the last mentioned. 

■>0 Most comprehensive of all the romnieiit- 
aries on the Hidayn. 

SI Work of some authority. 

•'>* The Kum is a book of great reputation. 
Commentary on the Kunz-ul-Daqaiq, whh h 
it lias almost superseded In India. 

I* Elementary work ot great reputation 
ss Brother of the last mentioned: completed 
PahT‘Ur-Jlaiq, which was left Incomplete by 


Zaiii al \bidin. 

'•6 (kimmentary on Kmiz ml Dm/rnq Inferirir 
to Hahr-al-Kmq. 

jJ Of great repute as l oniinenlary on Knm 
in India as It upholds llunafl against Sliall'V 
doctrine. 

•’is .1 commentary on the Knnz-ul-Daqmq. 

.'io A commentary on the Kirm til-Paqaiq, 
much csteenied In India. 

00 Comparatively eclipsed by the Sharh-a! 
riwyoA. written ns an introdiietion to the si iidy 
of Hidaya. 

Cl Printed Calcutta: no date 
C* Elementary book; abridgment of Vignyah 
printed Kasaii 184.'>. 
oa W'ritten 007 (1501); miieli esteemed. 

6* Writtei. »:I5 <1.^281 ; much esteemed. 

05 Written 1141 (IjtU) , much esteemed 

66 Published Calcutta, 1811). 

67 Published Delhi, 1847 
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Sbotion 12. Ahmed ibn Mtihammad al Hainawi, — editor of Zainal Abidins 

.li<hhah-wa-an-Naznir, with commentary, maa-Sharhal Harmvi^^ 

^Shaikh Ibrahim ibn Muhammad al Halabi. 956 (1549). MuUaqa 
al Abhar.^i' 

Abdur Rehnian ibn Shaikh Muhammad, commonly known as 
Shaikh Zadah. — Majma-id-Anhar.'^^ 

Muhammad Maiiqufati . — Al Mauqufati.'^ ^ 

Mulla Khusrau,^® d. 885 (1480). — (i) Ohurar-al-Ahkam; (\\) Durar-al- 
Hukkam fi Shark Ohurar-al-Ahkam (iii) Qanoon Nama-i-Jaza\'** 
(iv) Suruh-%-KfiaHi-Sharif.^ 

(A) Havttji CoilcThOfiH of f\ifawa» 

Imam Iftikhanuldin Tahir ibn Ahmed AJbukhari, d. 542 (1147) — 

(i) KhvlaMt al Fatawa (n) Khizanal-nl-Waqiyat; [m) Kitab-an-Nisab.'^'^ 

Burhanuddin ibn Maudi al Bukhari.'^* -~(i) Zakhirat-al-Fataim ; 

(ii) Zakhirat-nl-Burhania. 

‘PatawA Qa/i Imam Fakhruddin Hasan ibn Mansur al Uzjandi al Farghani, 

**“*'"■ commonly called Qsizi Khan, d. 592 {\1\)5).— Fatawa-Qazi Khan.’’^ 

Yusuf ibn Jimaid. commonly known >is Akhi Chalabi at Tukati.*® 
Zahifuddin Aim Bakr Muhammad ibn Ahmed al-Bukhnn. d. 619 
(1222). — Falawa-az-Zahiriyah.*^ 

Badruddin Abu Muhammed Malunml ibn Ahmed al Aini, d. 855 
(1451). -Masait-al-Badriya. 

Muhammad ibn Mahmud '‘ommonly called al isturushi. — Fwul-ul- 
latvrmhi 

Abul Fath Muhammad ibn Abu Bakr Abdul Jalil al Marghinani as 
Samarqandi Fu^iul al fmadiyah.'^'^ 

68 Edited, rHlintla, I2a0 (IS4n tmu. (!uu8taulinn),|p (iSisi) 

69 K UniverMil (’odf <>f MuliiiinmmUii !..«» Tr.u( on ppniil I'lihli^hed ('oii- 

i-ontnininf; o|iiiiions ol tli>- lour ChiPl MuiMifl -t,iiiUiiO!)lf. I-JU (is:{'n 

Imams, illiistralpd I>> tlie opimoiio o/ f, Ilf jiriii- 1 • Traci on iicii.sl laws I’nIillKhod Con- 
i.lpai juriscoiisiill-i oflfaiiin Situiol. piiulcil 'latiiiiiopio, J251 (ls4i) 

Constantinople, 1231 (ia3.'>): more freii-ienfls 16 SiJeet collection of wreat authority, 
referred to in Tiirke\ than .tin oihei hook- it On these books the last-mentioned is 
jyOaion'sTabbnudfrter’il J^ii' KiiipiTf Ottoman. I aroiiiided, ;uid maio sMbspqiieiit eollections 
Intro, p. T. Triiiisl.ited iii ereiit. put into iiidehtert to these 
French, and eonstiintes iinsis of T)'(>s.on’s 18 \utnor of (he /furAruu 

work. Tliat book contains more .ihom. rellRion lo Held in th*- lu.qliest P!.tim.-ition : equal to 

than about law But theie are three or foni the IMuyn of Uiirhauiiddin .41i, with whom 
p.iqcs on woj/ln Vnl. I Inwards the pi 'l thin Khan was rontemporury. Published 

10 f'omineiilnn on the above, pniilislied Ciili iittn, isn'i ed. Ii\ Monlvl Muhammad 

I'oiistantinopic, 121(1 (IM24>, Murad Hall* Ahmed Kabir Cniaro Isa, and 

11 Turkish TranslalJoii ot the wi(b Tiiineeziiddin Aizaini 

I omuirntarv , — luibllslied Biilak, ItCfs. o Wrote an ei)fto[nr of the J'atawaQazi Khan 

U (hie of (he most reiiow neil ol Tiirkisli jiiiis- 'i Mainly from K/iKanat-vf-Waqifint. 
lonsiilts Written 62."i (1272). Prinelpnlly restrietrd 

19 Verv \c)luininous. This work is second to ineicnntili' ileeisions. 
only to 111.- Mnltaqa and that preferred lor its sa Composed O.ll (12.'i.3) : (mercantile) lltho, 
comparative brcvltv. Published with transhi- graphed and pi inted, I'uleiitta, 1827. 
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Jamaluddin ibn Imaduddin.''* 

Badruddiu Mahmud known as Ibn-al-Qa/a Sinawanah. (if. 823 
(1420). — Jaina-vl-Fwulain.^^ 

Mukhtar ibn Mabin\id ibn M\ihnminad az Zabidi Vbii lui Biza 
ill (Ihazinint, suniamcd Najmiiddin. d. OnS (I2r»l>) -Qnnyal-nl. 
Muniyah.^*^ 

An Nf^\vawi®^ — (i) Fatau'ft-an-Nouwn : (ih fjyiin ul Masail ul 
M Khhummat.** 

Imam Husain ibn Muhammad as-Samaani.- Khizavoi nl-MvfiiHv " ' 
Ahmed ibn Muhammad ibn .Vbi Hakr al-Han.di.- -Khlvt 'tnt- uh 
Fatmm.''^ 

Imam Alim ibn ala al-ilannii. - Ffifoun TatnrLhaniyah''^ 

Imam Ibrahim ibn Muliiunmad al Halnbi, d ;»r)f> (1540). — (i) Tatar 
Khiiniya,^^ (ii) Fatai/t'a-AM-Hamarqand.^'^ 

Zainal Abidin Tbraliim ibn Kirjain al-Mi'ri.”* — Fnlwra-i-Zarinkih . 
Shahabuddin Ahmed.- Falawa Ibrahim. Shahi 
Shaikh Shamsuddin Miiliammad il)n .Mulalla al Clhazzi.- (i) Taawir- 
(d-A6snr (ii) Maah-al-<!haffnr.-'“ 

Muluimnuul Alauddiii ilm Shaikh Ali al ilhskali. - Durr-iil Mnl'htar.'*^ 
Muhammad Amin Shami (the Syrian), ^r. under Amurath IV.— 
liadd-ul- Mukhtar.'^'' 

Moulvi Midianuuad Khuhl-mldin.- (i) X uskha-i-Tarj "mai-tazkirai-i- 
kiiab-i-Durntl Mukfilar (ii) IJashiyat al Tahtawi aln ThirriU 
MnkhtarA^^ 

By order of the Emperor Aiirangzeb, *Alamgir. — Faiama-al-^Alam- 
Shaikh-al-lslam Muhammad ibn al Husain. — Fatawa-i-AnqiraxdA^^ 


8« ComplotcUthe uboM-, whiili liiul bf(*>ileft 
iucnnipicte by Abul Ftttli. 

Incorpomtint? the FHi>til-ul’Iiilitrushi and 

Fu»ul-ul-Imtidti/a. 

PubUflhed, e.alcutta, 1829. 

SI .\uthor of the Biograplm-.il Dictionary, 
Tnhtib-ul-Asma. 

fis In form of iiuestioii and .aii'iner. 

SB Written 740, (1339). 

90 Conipriscic f]iirHtloiis of ran- occurrence. 

91 Taken immMuhit-al’Bwhuni .Tid Zakfiira, 
Khaniya and Zahiriya. 

92 Kpitomc of the Inst-mentloned work. 

9» Supplement to Vatniea Tatnrkaiiiyah, and 
Jami-ul-Fusulain. 

9* Author of Bahr-ur-Haiq and Aubbawa-an 
Unzair. CcjUected by his aoii Ahmed, about 
7'>0 (l.'i62), 

o.'i Collected by order of Ibrahim Shah of 
•Taupur, 0th Century, A. H. : not of mneh 


authority. 

*•6 Knrirlied with variety of quest ioiiii and 
decisioiia; eoiKsidercd very Ubcful. 

Of Well-known commentary on the above. 

98 A well-known eoinraentary on the Taitwir- 
Ilf- Aftscir. printed with tmiisla tioii by Day al, I'Jie. 

99 Ciiiiimenlrtrv on the .ibo\e One of tlie 
bent known authorities on U.mufl law. 

100 Persian translation of tlic book on 
Tajinit from Dtirml Mitifiittr, ralciitta, 1813, 
(1827). 

101 Printed and published, Bulak, 1830; not 
seen by Morley. 

10* Comiiieiiecd 1067 (16:.6) b.\ order of the 
Kmperor Alamgir : main portions tranal.ated by 
Nell Baillle In the first volume of his '‘DiRes^ 
oi Hooliummiidan i.aw ." 

103 Collection of decisions of Al-Anqirawi, 
who died 1098 (1080). 


Section 12. 


■Diirr-nhMiikhtnr.' 

Kadd-iil-Sfukhtiir. 
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SficnoN 12. Abul Fath Ruknuddin ibn Husaiii an*Naguri. — (i) Fatavja-i- 
Hammadiya (ii) Fatawa-As-Sirajiyah (iii) Fatawa-i-Muham- 
madi,^^^ completed by order of Tipu Sultan: consisting of 313 
Chapters. 

Hafiz Muhammad ibn Ahmed al Kudusi . — Kitab fi al Fiqh-al 
KuduaiM’’ 

Mufti Abdur Rahim — Faiawa Abdur Bahim Effendi.^^^ 

Dabagzada Nu'man Effendi. — Tnhfatus-Snlcuk.'^^^ 

Muhammad ’Arif. — J ami^-cd-Ijaratin. ^ ^ o 

M.D. Adelbourg. — Collection of Fatawa on leases, with a chapter on 
leases from the MuUaqa. 

(e) llanafi, Tests on Inhentnnse. 

Abu Sa’ad Zaid ibn Thabit, d. Medina, 54 (673).^ 

[mam Muwaffiq-ud-din abi Abdallah Muhammad ibn Ali Ar Rahabi, 
, Hiirnamed Imam al Mutakannah.- -Bighyat-vl-BahiaA^^ 

sirajiyynh. Sirajuddin Muhammad ibn Abdur-Rashid as Sajawandi. — Siragiyyah, 

sometimes called Faraiz-as-SajawandiM’^ 

Maulavi Muhammad Rashid. — Fersiiiii ti’anslator of the 

SirajiyyahA^^ 

Sayyid Sharif Ali ibn Muhammad alJurjani, d. 814 (1411). — Sharifiah, 
a commentary on the Birajiyyah. 

Shahabudin Ahmod ibn Mahmud as Siwasi, d. 803 (1400). —A oom- 
mentary on the Birajiyynh. 

Burhanuddin Kaidar Muhammad al Harawi, d. S30 (1426). -A brief 
comraoiitary on llie Simjiyynh 

Shamsuddin Ahmed il)n Hainza al Kanari, d. S34 (1430). -.4 com- 
mentary on the Simjiyyali 

Abdul Karim ibn Miilmumiad al Humadani. — Al, Faraiz at Taji 
fii-Sharh Faraiz as-Sira ji. 

Burhanuddin al Marghinani .^^'* — Faraiz al Varnani. 

Irtiza Ali Khan Bahadur. -Faraiz IrtizmA^^' 


10* Ufdicali'il to liK tutor, ILnnadiiditiii 
•Mimed Chief Qn*! of Nnhr Walali 
10 > lljirc C.Tqeo. f’liWithed, CaleutU, 1827 
lOfi Cniupiled by order of Tipn Sultan, con- 
sisting of 313 Chapters. 

tot Constantinople, 1237 (1821). Composed 
Ml 1226 (1808) in Turkish and Arabic langnages. 
lOs Constantinople, 1213 (1827) 

109 Containing 070 decisions 

110 Decisions on farming and tenure of land, 
printed 1836. 

111 Wrot a work on Inheritance. The 
propiiet said : “ The most learneil among yon 


III till' law of iii'rit.ige IS /.aid, ■■ Zaid was one 
• if the Atnnn 

112 Memorial verses on the 1, aw of inheritance 
.according to the doctrine of Zald: translated 
by Sir William .Tones; Morley pronounces 
them unintelligible owing to their conciseness. 

tut ITighest authority on inheritanceamongst 
Haiiafl Sunnis. Original published witli 
Stmrtna. Calcutta, 1245(1829). 

11* Persian translation made bv order of 
Warren Hastings. 

115 Author of the Hidaya. 

'IS Printed Madras, no date, 



TiANAFt, MATJKT SHAFI’T TFXTS S3 

is) Texts on Maliki Law, 

Abu Muhammad Abdulla ibii AbuZaidal Qairumatii.'^^— writer 
on Criminal law. 

Khalil ibn Ishaq. — Muldiimar t''* 

U) Texts on ShafiH Law. 

(a) Gontmt TVfoti'.i’s on Shafii Im.iv. 

Abu Abdullah Muhammad ibn Idrifa Ash-ShafiM, -204 (767 — 819. 

. -Al Fiqh-nl ABarM-' 

Abu Ibrahim Ismail il>u Yaliya al Miizam, d. 264 (877). — (i) Mukh- 
lasar ( ii ) Mansur; ( iii ) liasait al Mn^tahirn- ( iv ) Kitnh al 
Wasaiq. 

Abu Khwaja. — MukUasar. 

Shamsuddin Abu Abdulla ibn y.isim .d Chazzi - -Taqrih 
Abul Qasim Abdul Karim ibn Midiammad ar Rafi. — Mvharrui. 
Mohiuddin Abu Zakaria Yahya ibn Sharafan. Nawawi, cl, 676. 
M inhaj-tU-Talibin. ^ ^ i 


(6) h'alawa f>J Sh<iti*t ()azl>t 

Abu Amin* Uth man ibn Abdnr Rohman a,sh-Sliahrazuri. commonly 
called Ibn As-Saiah, d. 642 (1244). -Fafawa Ibn-As^Salah.^^^ 

Burhanuddin Abu Ishaq al Fa/ari, commonly called Ibn Firqah, d. 
729 (1328). — (i) Fatawa-lbn-Firqah (ii) Fatawa-i-Bazmiah ■, (iii) 
Fatawa-i-NaksTibandiyah ; (iv) MuWtiarnl-Fatavoa. 

Miilla Sadruddiu ibn Vatawa4-Karakliimi 


(c) Shall* I Ti'ilh on Tnhn Haute. 

IShauisuddin Muhamnuid jbu Killayi, d. 777 (1370). — Al Faruiz 
al-Fariqiya. 

Burhanuddin Abu Ishaq fii Fazari, d. 729 (1328). — commonly called 


ibn Firqah . — Faraiz al Fazari. 

lO Triinslatctl partly in p. in of EimJei 
SuT la Lot Muiiulmniu- (Hit ilr Malrk) Ugisln- 
tlonCriminella.VaT M. IJ. Vincent. .S\<», V.iii-, 
1842. 

lit! I’ranslated Into Krondi: /'tcco il.-Juni,- 
prwhnre. Munnlmnne Seloii th Kile Uulrhtf 
Par Khah ibn lehal Tnulm rfc rAratie,VHr M 
Perron. Paris Imp Svn. Tom, 1,1818,11, 
1349. With illustrations from ilillcrent com- 
mentators. " When finished, it \i ill present the 
first complete translation of a seneral tri'atise 
on Muhammadan Jurisprudence that has yet 
appeared." Morle.v. Digest I, ccIva. 

119 It is questioned whether .Asli-ShaPi is 


flu* author. Morley pronounces it a inosi 
••■'•eciieiit treatise 

120 Tlie leiMs of al! fre.atises on sli.sfPi's 
ilnrtrme. 

121 Tr.iiislaT.ed info Kreneh by M. Van Den 
Berg, of which an English rendering bv 
Mr n. 0. noMard was published lu lOM 
Tii.irker, Londou. 

122 Me.rlev pronounces it “The one most 
esteemed amongst fhe deeislons nceording to 
A«h-Shnli*i.'’ 

123 A nthor of Faraiz-al-Fainri 

12* Fcr!u.aii compilation, .airanged some years 
after hh death by Kair Kh-m, 


Section 


■ MinhaJ-ut 
Tallbin.’ 
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TEXTS ON MUnAMMADAN LAW 


Section 11 


Inum Ja*/ar>ns 
Sadiq, 


Aljii S.Vid Abdur I’phinaii ilm Maimiii al'Miit.awalli, tl. 748 (108.)). 

— Vnniiz al MulawvUi. 

Abual-fazal Abdul Mulik ibn Ibnibim a/ Haiiubi/ii al Muq(id<hifi, 
(1. 4HU (WOi")). - Fnraizal .U mjaddasi. 

Abu iMausuf Abdnl Khaual Ha/'lwladl, d. 42!) (I0:j7). 

B. Shiah Texts. 

I - Commentm'ieis on the Quran- 
Abu Abdullah .Ja‘far ibu .Muhammad ibn Ali ibn Muhammad ibn 
Ali ibn al Husain ibn Ali ibn Abu Talib Babawiyali Shaikh .Ja’far-us 
Sadiq, *8'' d. 80 (148).— 

Abu .la'far .Muhammad al-Tusi. - li Ulicm al Quran, 

oallod Tafsir-nl-Tim 

Abul Katuh Kazi.- Taf-sir. 

Nuruddin .\bdur-Hohman .land, d. 898 iU\)2).-~Tafsir. 

Kamal-uddui Hu.saiu al VVaiz al Kashiti as Sab/.awari, d. 010 
{\~A)4)d^'^ -Mawaliibal- Aliyalid^'^ known as Tafur-i-FIuwin. 

(laiu'uddin al Amili. d. 1031 (1031) '2'* 


Abdullah ibn Ali ibn ^ibn .Shuabah al Halabi.*'*'^ 

Abu Muhammad llisluui ilni .\l- Hakim <d Kindi ash Shaibani.’-o 
d. 179 (790). 

Yunas d)n Abdur-Rphman al Yuqlaiui,’'*- d. Medina, 108 (823). — 
(i) Ihal-Uadith : (ii) Ilhlihf al.-iih-fladilli. 

Shaikh Abu .laTai al Tum — ( i) Tanzilt-ul-AhlcamA-^' (ii) 
l-'itibsarA^^ 

Abu Ja’tar Muhammad ibn Yaqub al Kalini ar Uazi.' *‘' d. Baghdad, 
328 (993), called “ Rais-ul-Mubaddisin.— Jnwr-7d KafirA’-ii 

Abu JaTar Midiammad ibu ’.\li ilm Babavaih al Kiiun.)-’® (i) 

Man-la- YahrMT-id ■ FatfUi . (ii) Kitnh-id- MmahihA-^’^ 


la."! Must cclebrutod *>1 all tin* Iiuiimiy.nli 
lawyers of Kum. 

1*8 III 20 volumes. 

1*7 .Author of the .\inviir-i-Huhnil> ami 
AkhlaQ’i’MotiSiaiii. 

1*A Published in ls»7, et »eg., ir r'alcutta. 
«ith Interlinear Hliull lianslatioii .u"! mmlhe* 
Persian (oinmeiitary, Tufgir-i-JLhbnu. 

1*9 A great la wjer. 

i»0 iris graiulfather jssaid to have eoll<-iUil 
traditions from iiiiaiii.s Hasan -ind ll.isaiii. 

1*1 Wrote a work on the traditions. 

i»* Made Uaj 45 times; and >t Amrias to 
Mekka. Said to have wrlUcii 1 ,<)00 works, ton- 


Iro-ieitiiiK the ii,ipoiiiii(s ot llie Slimlis. 

13) Author <1 Ihe hilin-,1, or list of authors, 
and of a lomiiienlaty on the Quran. 

'3* The..e lour lii.oks aie known as the JCiUtb- 
i-Arbaa and considered in India to form the 
most authentic hooks on tradition. 

i-*s ^\\i,Jaml>-ul-Kutl contains 30 hooks, and 
took 20 years to write. 

1*6 Author ot two Tujxir^ or commentaries on 
the Quran. Wrote 172 works on f^iw and 
UaiiUh. 

1*7 Al-Nagasib calls this the chief work oj 
this author. 
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Abu al- Abbas Ahmad ibu Muhammad, known as Ibn-u-Uqdah,*®* SECTION 12. 
d. 333 (954). 

Ali ibn al-Husain al-Ma.shidi al Hudaili,'^^ d. 346, (957). 

Abul Faraj ali ibu al Kusaiii al Lsfahani, d. 356 (966). — Kitab-i- 
Afghani 

Ash Sharif Abul Qasiiu al ^[iirtiiza, d. 406, or his brothei, Ash 
Sharif al Raza al Baghdadi — Nahj-al-fialaghar. 

Shaikh Allamah Jainal-udflin Ha.san ibn Ynsiif al Miitahhir HiUi‘ 
known as Shaikh Allamah Hilli. — (i) [sflqa-al-fstib'ir Mi) Masahih- 
al- Anwar ; (iii) Durar-wa-nl Murjan. 

Muhammad Baqir ibn .Muhammad Taqi.— (i) Bahar- id- Anwar ; 

(li) Haq-al-Yaqin 

Aim al Kutiih Razi. — Kilab-i-IIa'tniiiya'' 

Abus Sabah Ibrahim Kinani 

III. — Texts on Skid It Low. 

(d) I'rent'sri 

Abdullah ibn ’All al llalabi 

Yunas ibn Abdiir R'‘bman Va(|lani’‘* ■lani^-i-nl-Knbir. 

Abu al-llasan Ali ibn al ira-.un d Qumi,''' known as llm 
Babavaih, d. 329 (940) — Kilah-itdi-Sharaya\ 

Ja’far Muhammal ibn .Vli ibn Baliavaih al Kiinni 328 .^''‘<._(i) 

' * S&diqs * 

Al-Knfi^ a Colloction of 'rratlilioii . (ii) Maqmi^-Ji al Fiqah, ‘Shaikhs^ 

Abu Abdullah Muhammad An-Nn'man, surnampd ‘Shaikh Mufid,’ 
and ‘Ibu-Muhillim,’ d. 413 or 416 (1022 or Um)A^^>—lr8haiL 

Abu .laH'ar Muhammad at-Tusi '"’ --(i) Mubiul (ii) KkiJaf ; 

(iii) Nihngair, (iv) .MuliU; (\) lii'iaktt-i-J(i‘fariijah. 

Shaikh Najimiddin .Mud Q.isnn .Ja’afar ibn 31u'ayyidal- Hilli, d. 676, 

(1277) commonly called Shaikh Mu'ayyid. — Hhmiijid-ul-lslavi^ 


><*S Said, by Additriikutini, thi- Siinii' ti.uli- 
tiDiiiut., to linvr kni)\Hi 300,000 1 railitioii>) ul 
the Ahl-i-Hiiit, ainl the Jhini UitMin. 

1*9 Aiitlior of Mt)iomj-<i>ZiihHh, i.illed (litf 
" Merodoliis of the K-ist.” 

1*0 s,ai(l to have taken "Ul yeiw. m wiitins 
Cliaiiietenzed by Morley as coiitrovcrdul, 
hill I'oulaimiiit many t raditlons. 

Reporter of tmditions : mentioned m 
Sit William .foiies’ Digest of Slilah linanna 
ti by Daillic, I p. 30 

1*® No works seem to be extant. 

Wrote lUiiiiy more works, whieli do not 
seem to be extant. 

>♦ » These two, father and son, are quotcil 
together as “ the two ‘ SmliqH ' ” (the tnithfiil). 
Tlic reputation of the Utlier Ivis been eeli])seil 
bytliatufhis son, imam Jii'far‘us-iiadi<i, wlio 


Is s,ijd to li.a\f wiilten 173 works, and was 
fspecially skilled in Ijhluid. 

146 These two qnoteii in eonjiiiKtion as tile 
‘Two Sf/iiil./i't" (Sfitiilh'iiii' ) The first is said 
to have WTiltenSOO woiks, desi rilied by ,Ta*far- 
alTusiin the “ Fihri-d” as the giealest i.ralor 
.ind lamer oi his time, the most eminent Miij- 
l.ihld, most subtle reasoner, nml ehiel of those 
who gave falirai. 

141 The ehiel Work on biiiah Law known in 
ludhi: edited by Maulavi Sayyad Aulad Uusalii 
ot Laeknow, late Head Professor of Muhaninta- 
d-in Law according to .'sliiahs In the College ot 
llaji Muhammad Mohstn, .‘ind Miiukvl Zoohoor 
All of Bareily ; and pubhslied by the Asiatic 
SiH'iety of Calcutta, 1830. Translated into 
English by Badlic and published ns the second 
l«rt of ills " Digest.” 
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Section 12 Zainuddin Ali Saili, commonly known as Shahid-i-Thani.'^* 

• Masaiik*^ (i) Masalik-ul-Afham ;i ‘ » (ii) Madar-ul-Ahkam.. 

Shaikh Muhammad Hasan an-Najafi. — (i) Jaivahir-ul-kalani 
(ii) Najat-vl-Ibad.^''^ 

Yahya ibn Ahmad al Hilli, d. ()7J> (I2S0).— (i) Jnma’-ush-Sharaya 
(ii) Mudkhal dar-Ustd-i-Fiqah. 

Shaikh Allamah Jainaliiddin Hasan ibn Yusuf al Mutahhir Hilli, 
known as Shaikh Allamah ^i) Talkhis-'td-Maram-, (ii) QMyat- 

nl-Ahkam -, (hi) Tahrir-nl-Ahkam ] (iv) Makhtalaf-iiffh-kShiah; (v) Irshad- 
id-Azzan^^'^ (kjiowii as I rshad-i- Allamah.) 

‘ Jaiul-iil ‘ Bahauddin Muhammad *AmiIi, d. 1031 (1021) — 

AbbaBi.- j __y 

Nizam ibn Husain as-Sawai. --Jami.‘-id-*Abb(tsi, Books VI. — XX. 

Izzaddin Muhammad ibn Mir Abul Husaiiii al Musawa.- 
i-Izdiyad.^^^ 

Muhammad ibn ]Vlnrtaza, sumamed Muhsan. — Maf(dih. 

Muhammad ibn Murtaza, snrnamed Hadi.^'’^ — Ooinmcnlary on 

The third Mujtahid of Oudh. — Rouzat-vl- Ahkam i'’*’ 

Abdul Aziz ibn Ahmed al Az&di. — Ontho Law of Inheritance. 

Abu Muhajiimad al-Kindi.'®^— On the Law of Inheritance.'®^ 

Abu Ja’far Muhammad al-Tusi.'®’’— AM'jn? Faraiz. 

Sa’ad ibn Abdulla ai-Ashair. — Ihiijuj mh-i^hiah. 

Abu Al-Hasan Ali Babavaili. — (i) KHnb-ul-Mawarin: (ii) Uamal- 
uL- Faraiz. 

(/)) Colhciionj of Sh.ah f’^atuwn 

Shaikh Abu .la'far Muhammad at-Tuai.' ’’*' — Mnjairad fi al Fiqh wa al 


Shaikh aah-Shahid Abu Abdullah Muhammad ibn Makki ash-Sharai, 
killed, 780 {V^M).~Lmtd<d}-i-DimiHhqiya.‘^^^ 

Zainal Abidin. — llnr/zat-al-Bahiyfd {Shark -l-Jjumayi-i-Dmlshqiya).^^^ 


148 Or second niaityr,— Shaint,iid-dinMiiliani- 
ined ibn Mnkkl lipiiij? Uie first, iiwil.vr (.Tone's 
Dig. 1, 43C, note). 

1*9 Connnpntarics on llic* Shiirnvn-nl I sJum 
ifiO Simllc-r work. .Si-e fi liom D. 15 .s49 
’•'ll Chief of l5i4i-SPrs of Hilliah.nisoblogiaphrr 
!iinl traUitioiiist, Second io noiip as ,iii anthoriti 
(in law of Sliinhs : Morh-y, cclxwin, .luno'.s 
Digest, Cli. Ilf, Sections I, il, Ilf, nil (iiilkiiis in 
''file, trnnslaicd irom tliii biHik, 

IS* Quoted, Jone's. Dig. I. 425. 

IS* J.e., Uooka I*V of Jamt-ul’AhbOi^ with 
running couinicnt«rv : Moriry, rilxxix 
1 '4 Xeiihow of the last. 


1.JO T'ori.niii liansUtcil. ,sir William Jone’s 
Digest, tr bj Capt. Baillir, Vol. I., p. 397. 

I '>6 First Cli.n ;iter on i nliuritaiiee, most full and 
]ieispl( lions. Lithnuraphed, Lucknow, 1 267, and 
I2«mijn. 

i'>7 Karlic^t. vriler on Inheritani'P 

I "iS Lived in the nngn of Harooii al Basliid. 

ViiUior 01 MtthhtU, K/tilaf, Nahaya. 
Muhit, ItugaluM-JcfJarui. 

'60 The oiigin of this work is said to be tluii 
the author was uent for by Sultan All Mu'ayyld, 
ruler of Khurasan ; be excused himself, and sent 
Ihia Collect ion of t'otaixa as a substitute. 

>61 lummcntary on the above. 
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C. — Books on Religious Tenets and Biography, Section I2. 
(1 ) Sunni Tenets and Biography. 

Abu Ishaq ash-Shirazi, d. 476 (1083 ). — Tabaqat al Fuqulta.^^'^ 

Maulavi Subhan 8akhsh. — Basid ibn Khalliqan and as-SaytUi.'^^^ 

Shaikh Muhiuddin Abdal Qadir ibn Abi al Wafa al Misn, d TT-"). 

(1373). — Jawahir-ul Muziyatfi Tabaqat-nl-HawtfiatA^*^ 

Taqiuddin Tamin, d. 1005 (1599).- Tabaqat as Saniyal-Ji Tarojan 

alrUanafiyat.^^^ 

Burhanudtiin Ibrahim ibn Aliibu Karhun, d, A. H. 799, (1396). - 

Dibc^-aUMuzahib. 

Taj uddiii Abdul Wahhabtbn a.s Siibki, <1 771 (1369). - Tabii(jnl-iish- 

Shafi^aO^-' 

Qazi Abul Hasan ibn al)n S’aali al Zaira lontinuoil by Shaikh 
Zainuddin Abdur Rchman ibn Ahinod, fomuionly called ‘ Ibn Rajab. - 
Tabaqata al-Hanbalyat. ^ ® 

Abu Hamid Muliamniiid ibn Miihanimad ibn Ahmed al Ghazali, imam Uhazait. 
surnamed Hujjat ul-lslain (proof of Islam), born, Tus, 450 (1058) d. 505 
(1111). — (i)Ihya'-T]lum-vkUii, fii) M Maqsad-vl Asmt, 

(2) Shiah Tents and Biography. 

Nurullah ibn Sharif al Husaini ash-SImstari.— jalis-ui Mu'mininA^^ 

Mtihammad Baqir ibn Muhamm.ul Taqi- Haqq-ul-YaqinA^'^ 

AbulFalul-ul-RaziMakki. - {i)Risalti liasamynh,m Kitab-i-Hasani 
yah;^'^^ (ii) Tabsarat-id-Aimm. 

Abul Fath JVJuhammad ash Shalmistani d. r)48( I lo3) • — M ilam-Na?ial. 

Muhammad ibn Amar ibn Taiuini.^^* 

Abul Husain Ahmed ibn Ali an-Najashi,i^i d. 405 (1014) — quoted 
as Kitab-i-Bijal. 

Shaikh AlJamah Jamaluddin Hasan ibn Vusuf al Mutahhir Hilli,^^^ 
kno\m as Shaikh Allaraah Hilli, d. 726 (1325). — Khulasat-ul-AqwaL 

Shaikli Ja’far Muhammad ibn al-Hasan al-Tusi'-^® d. A. H. 460 
(1167). — (i) Fihriat-i-Kitab-i- Shiah iva Asmal-td Musannifin, quoted as 
Majalis-ul-Muminin ; (ii) Commentary on the Quran. 

Abu Yahya Alimcd ibn Daud al Farazi-iil Jurjani.^^“ — Kitab-fi- 
M a*rifati-ur-Bajal. 


iSS Blosiaphlcal Dictionary. 

163 PuliUabea, Dehll, 1848 in Hluai. 
i6« Hanafl, alphabetical. 

165 Shaft*!. 

106 Hanball. 

187 Theologist : -soo a portion of hU writings 
cited, above, in p. 2,i n. 2 
168 Biographical DlcUoiiary. 


169 Shiah Xcnets: dedicated to Sliah Sultan 
Huealn. 

no Translated from Arabic Into Persian by 
Ibrahim Istarabadi, O.'iS (1651). 

Ill Biographer. 

02 One of the Chief Mujtahidt. 

174 Originally a Suiiiil ; converted Shlaii. 



CHAPTER III. 


SECTION 13 . 

Marriagf, 


‘ ZtiiB ■ fir 
illegitiraate 
iiitercoursu niwJ 
its offspring. 


“ Scniblaiico of 
right.” 


Kegulnr and 
irregular, 
permanent and 
temporary 
marriages. 


A 


MARRIAGE. 


13. Sexual intercourse by a man with a woman who is 
neither his wife * nor his slave is, according to Muhammadan 
law unlawful and prohibited entirely. ^ 

14. Sexual intercourse, witliout eitlicj* the reality or 
seijiblance of the right to have it, Ls termed ‘ zina,’ ^ and the 
ofl'-spring of such intercourse is necessarily illegitimate. ' 

.Soinblanoc of right arises, whore the part io.s hate purported to tuarry, 
hut tlic uuirriage is irregular,'"* or, where a hiisliand pur|)orts to i evoke 
<i (livoroo, which in law is inwocahle, (r.f/ a ' khu) .') oi' whore there is a 
ini'take as to (lie ideiUily of the wife, or she is by eiTor siijiposed to be 
uuiuarried, or a. widow, or a div<»rced woiiian. if the irregularity or 
invalidity of the acts in que.'tiou is known to (he parties, it does not give 
rise to “ seinblftnoc of right. ’ '* 

15. Marriages recognised in Sunni law may be either 
regular or irregular ; '• botli classes of marriages arc perma- 
nent. ^ In accordance with the Shiah Ithna ’Ashari law, 
besides the permanent form of marriage (which corresponds 
to the regular form of marriage under Sunni law), a relation 


1 So that mt^rcoiir.'e after (lisHoIutinn of the 
iiitirriHgn m ulfio prohibited : Bail, f, 3!)7. 

* Bail, ]., 1, citing Miilaffa, II, B.'iS; Ihmmvt 
nahadur V. Hhnhehzndi Heffum (1870), U W.«. 
iL’j, affirniiiig oil ie\lcw S. O (ISfiO), 12 \V. K. 
.',12, I Ben. L. It. (v-f.) 10.1. See th- Indian 
Slavery Ait, 1843, and oomnient t« a. .",p, above. 

» Xmu, ig!., formcalioii or adultery is, in I-I.ini, 
piini'.hnble by stoning to deatli.orsf oiirging vtilli 
lUU or 50 stripes : Hail T.. 2 . see Bail I., l.'iM.',! 
on Ziiltr, of. Indian IVii.il fJoile, s. 4'14. 

* Hiul. r., 3. 

1 See s. 91, below. 

fi Bail, I., 307, lOJ. 411, 413. 11, 'M .1 
& 1). The in<irrrage iu aueli a e.vsc is not merely 


liregular, but void Ahi Uuhatfiiiwt (llmudhuri/ 
Miixiiwml ,Suu/iil Jiib! (I'tIO) 8 \|J. \„ 

953 : 7 1ml. (-'.IS. 920. 

7 The Ar.vbic word lor regular is MhUi, l.e. 
correct . Bailhc f raiid.dcs it "valiil." See ss. 83, 
.90, Im-Iovv oil irregular nianijigcs, 

AIh Muhumumd ChtMdhn v. (mmunial 
Hiiriiit Ihln (1010) 8 MI. l,j. 053 ; 7 liiilo 
Cac. 820. ciuliuiis a verv long iiidgmciit by 
Kanunat JliiSMaiii, on the distiiiutloii Iietvveeii 
void uiul irregular m.irinigcs and the status oj 
t he i.,siie, HI eai h ease . t he untter was appeale 
against, and the Appellate Court decided It on 
another point. 
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arising out of the contract of ‘ mut’a ’ is also recognised : Section 15. 
this has been called a temporary marriage. * Other sects of 
Shiahs do not recognize the validity of ‘mut‘a.’ ^ 

16. fn this chapter, (1) the wonls “ marriage 
“husband” and “wife,” refer, respectively, to a permanent 
marriage, and persons permanently married, unless there 
is something in the subject or context showing that a 
‘mut’a,’ or persons who have corit riicted ‘mut’a,’ are 
referred to, or included, in the said words oi‘ expressions; 

(2) “ contract of marriage ” means aiul includes all that t he 
law requires to effectuate the marriage au I not merely the 
agreement to marry ; and a marriage is said to be contracted 
when the ])artics have lawfull\ become^ husband and wife.-’ 

§ 2. — How the Relation of Marriage Arms 
(t) Marriage <Iefi-iU’(i: /v’.s.scatcds of confrac' of Marriage 

17. (1) Marriage, ^ in accordance with iMuhammadan JLimage doaneii. 
law, brings about a relation between a man and woman 

(who are referred to as ‘‘ parties to the marriage,” and who, 
after being married, become husband and wife),- -based on, 
and arising from, a permanent contract •'* for intercourse 
and procreation of children.*’' 

(2) >Such a contract • is valid (and gives rise to the rights its cs^e«wiaa 
and obligations mentioned in s. 24, below), provitled that it 
is entered into, — 

(a) in<accordance with the rules and forms contained 
in ss. 17a to 23, inclusive ; 

(Z») by, or oil behalf of, parties who arc not prohibited 
from intermarrying, under ss. 26 to .53, below; 


' nail, 11. I. Si'o H, o.'i, Im-I.hv, ou miit'u. 

* Ill (hr mulii i.. 

rppmliat^'d. 1 cite, from Shaikh K.iziilaWwrH 
notes (see p. 33 above). 

* I.e , by the contract of jiinrriagp is 
p.lways to bo uinlcrstooi) the ni.-irriage Itself 
{watfimoniwn) us dlstiiigulshcil from betrothal 
OpoHnalia) or the luero engagoiueiit to marry. 


* Sir Aiha Hihi \. Kmlir Ihrahtm U'W)) 3-( 
Mail, 22 (.\riiiiro .niil Alxliir Htthim, .T.T.) 

n.iil. 1. 18 , lied. 33. As to muCn or tein* 
por.-iry marriage, sec s. 23. below, 

« Kcil. 33 ; B.ul. I, 10, 18, 16 ; TT. I. 

'• /e.,Jnoiitrart, (/t) whicli is not restrlcteil 
as regards its duration and (6) which has as its 
object intercoursi' and procreation of children. 



90 


MABBIAOE DEFINED 


§xoTioN 17 . (c) by persons who are competent, under s. 17b, below, 

Tfcbntar statement contract in marriage either themselves 

of esaentlalR ot ° _ 

«na"iage oj. tlic COSO may bo) the parties concerned. 

(d) with the intention that the contract shall come into 
immediate operation: its coming into operation 
not having been made to depend on a condition 
or contingency. ^ 

The contents of h. 17 may also be stated iu the following form : — 
Marriage arises in Muhammadan law from a contract, — 

(а) providing for intercourse and the procreation of children ; 

(б) commencing from the time of the contract ; 

(c) made by, or on behalf of, a man and woman whoso intermarriage 

is not prohibited by Jaw ; 

(d) onteretl into in accordance with tJio rules and forms lai<l down 

in s. 17a to 8. 23, inclusive; and, — 

(e) by a person who has authority to contract in maiiiage the 

persons purported to bo married.'’ 


Biological 
meaning oi 
marrlagx. 


, Care of )oung. 


“ It is probable,’’ says a iwent author, 2 “ that most anthropologists 
and social writers an* lu agreement concerning the biological moaning 
of marriage. The word has reference to a miiou of the male and female, 
which does not cease with the act of procreation, but persists after the 
birth of offspring, until the young arc capable of supplying their own 
essential needs ; ” and then he proceeds to say • “the source of marriage 
then must probably be lookcil for,” — ^not m the sexual instinct, but 
“ in the utter helplessness of the newboin offspring, and the need of 
both mother and young for protection and food dining a varying period.” 


§ -2. — Competence for Maniage. 

Capacity to br 17a. Kvery' person is capable of being contracted in 

married. marriage, t.e., of becoming a husband or wife. 

The capacity to be married is to be distinguished from the compe- 
tence to enter into a maiTiage contract. Competence to do the latter 
is referred to ins. 17 b, below. The present section implies that no person 
is under a legal disability to have the rights and duties of a husband or 


1 An option (o c.tnrel ii iii.irriagi- n void* 
Hull. I. 21 ; fl. Si, 76. 


7 Willystinc Qoodsell, “A History of tht 
1 .unilyas a Soeiai and Educational Institution,” 
<1910, New York), pp. 0, 7. 8. 
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wife conferred and imposed upon him or her, and this question is distinct Sbotion 1*^ 
from the question by whose legal act such rights and duties can be 
conferred and imposed. The answer to this latter question depends 
upon whether the person in question is ‘ sui juris. ’ tf he is ‘ sui jui'S,’ 
then ho alone can confer and impose them, cither by his own act, or by 
the intervention of an agent ; if he is not ‘ sui juris, ’ then the rights and 
duties can be conferred and imposed by his guardian lor maiTiage, or 
by an agent of the guardian. ^ 

17b. (1) According to all .schools of Muhammadan competenoe to 

, I . . oontmet u»rria 

law, a male becomes competent to enter into a contract of o) Males, 
marriage (whether on his own behalf^ or, as guardian, or 
agent, on behalf of another) win n, being of sound mind, 
he attains puberty. 

(2) With reference to tlni comp<‘tenee of a female .so to (a) i-emaieH. 
enter into a contract of tuarriag*;, - 

(a) according to the Hanah law, she liecomes com- 
petent when, being of sound mind, she attains puberty. ^ 

{b) according to Shafi’i and Maliki law, — a ‘thayyaba’ ^ 
is competent ,so to contract,* but not a woman who is a 
virgin;® 

(c) the Shiah Ithiia ’Ashavi law is as follows : ® 

(a) the authorities arc agreed that a woman until she attains 
puberty, is not competent to contract herself in marriage, 
without the consent of her father or grandfather, — ^irres- 
pective of her being a virgin or a ‘ thayyaba’ ; ^ (b) the 


1 These sentences apply with the npcessaiv 
tiiances to females. 

* Ball I. 10, 55 ; lied. 50. 

Ball. 11. 7. Thayyaba = .i woman wliu has 
had sexual intercourse with a man (presumably 
therefore a widow or divorcee.) 'the distinction 
between virjrlns, and siirls who are not virgins, 
has a parallel In the I'lnglish law rclatiiig to the 
marriage of a person under the age ot ai jear., 
which ordinarily may be contracted by I In 
consent of the father, and after his death of the 
mother, if living, but. If the minorisa widow 
or widower, the abovo<meiitloiied iK'rson^ havi> 
no authority to consent to the marriage, tiei- 
(1823) 4 Geo. IV, c. 70, s. 10; Halsbiiry, “ Laws 
of England,” XVII. 57, note (g). The Muham- 
madan law, however, does not give the 
privilege to a woman who, without coiisiimuia- 


tioii of the marriage, is divorced, nr becomes 
.1 widow. See the next footnote. 

* Thu reason is stated us follnivs : “An .adult 
\iigm fis] tlic same as an Infant with respect to 
marriage, since tiie tormer eaiiiiot be acquainted 
with the nature of marriage any more than 
the hitler as being equally unintormed with 
n-spect to tlio matrimonial state, whence it is 
tliat the father ol such an one is empowered to 
make seizure ol her dower without her 
(oiiseiil '• : Hed. 34. 

5 Muhammail Ihrahun ftahna d/iwm({(l864) 
I Bom. IC.C.ft. 23(i, <1. ss. 44, (10, 07, below. 

«• She IS iic\er a gii irdiaii for marriage under 
.Shiah law (see s. «4) , and ( he texts naturally do 
not contemplate her being appointed an agent 
for marriage. 
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Marriage 


Section 17b. authorities are also agreed that a woman who has attained (i) 
puberty (ii) and discretion,* and (iii) who is a ‘ thayyaba,’ ^ is 
law as to competent so to contract ; (c) with respect to a virgin who (i) 
has attained puberty and (ii) is “discreet,” * the authorities 
are agreed tJiat, if her father and grandfather should refuse to 
marry her to an equal when desired by her so to do, she may 
contract lierself in marriage, — even against the will of both; 
hulf (d) as regards the competence of sucli a virgin, where 
there is no siicli refusal on the part of hei father or 
grandfather, the following four views are expressed, viz., (i) 
that she is competent to contract herself either in a permanent 
marriage or a ‘ mut*a ’ (this view is stated in the ‘ Sharaya*- 
iil-lslam’ to be in accordance with the most generally 
approved tradition ) ; (ii) that she is competent to 
contract herself only in a permanent marriage; (iii) that 
she is con)])elent only lo enter into a ‘ mulV contract; 
(iv) tliat licr father and grandfather have a partnership in 
the authority, so that it would not be lawful for them to 
act separately from her in the contract. 

{(I) With reference to the 8hiah Isnia’ili law, the 
‘Da‘ayam-ul-Islam’ seems to state it in agreement with 
the Shati’i aiul Maliki law. * 

iSco Ihc coninuiiit to s. I7 a. above, for the distinction between 
capacity to 1 )h married and compctonce to contract marriage*. 

' Bail. II, 7. With referem e to hviim IioUmh-ii ami ijitN 'ali(i:>ri' not Mrgiiii, 

‘ iliscrcet,’- I’liis w a uiatti-r hk-h docs not lias a parallel in the JCtiglifiU Jaw relating to the 
icadily admit of ascortainnient, " lied. 17. marriage of a person iiiidci the .sgc of 21 years, 
A 8tuteiiiuut of Shafl'i’s whnh >iia\ not ordi- which ordinardy tiia> be Lontiiieted by the 
narily seem to c.ill tor any d>swnt ; m-vc'thch'.s, consent of the lather, and after his death of the 
HI the development of Muhaiiimad in law the mother, il livim; . but, if the minor is a widow 
-.Spies^ion '• discreet ".seems 111 have iieiniired or wnlower, the ahove meiilioiied persona have 
III this conneolioii a lairly driinilr sigmlUatlon: no aiithoiity to iimsent to the marriiiKe See 
It seems to refer to those girls who are e-ap.ihle (!«';{) 4 Oio. IV. e. 76. s. to ; IfaNbury, '‘Laws 
ol taking care of f heir pet son and po,,sf-ssioiis id Hsiglaiid ’’ XVIT, 07, note (g). The Jliihara- 
iiid need not he under aiiv inliibitioa from the madaii law, liovvever, does not give the privilege 
V<ri : tliat oilieer Ikiviiig a jiirisdietioii to place in ,i woman, wlio, witliuiit coiLsuiniaatioii of tlie 
piodigaJs ’’ under Inliibitlon, soj tlwt bring ukirruige, is divorced, or becomes a widow, 
discreet or liaving discretion iiiiplies a ri‘it,iiii * Hail. II. 7, 8. 'J'lic eompllcatioiis of Shiall 
.iiiiuimt of intelligence, independence of eiiaiae- law ilo not Iiowever end here. Closely connected 
ter and sense of rrsiionsibility. with this topic Is the rule eontalnod in s. Oil 

2 Bail 11. 7, Thuyyithti — tx woman wlio lias M (3) below. 

Ii.iti se.vuul liilercourse with a man (presumably, < Oit’ai/g/mMsfs/rt,— iShiiikli Baizullabhui’e 
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3. — Form of Contract of Marriage. Sfotion ir. 

18. (1) A contract of marriage must be in iinequivo- ^orin of ^tract 

cal terms, the agreement being contained in a declaration “ declaration 

. and accept- 

aiid acceptance, m accordance with s. 23, below.’ ance.** 

(2) In Hanali law snch consent may bo expressed in itanaii 
words implying a sale (‘ bai ‘ ’), or gift (‘ hiba,') or transfer 

of ownership (‘ tamlik,’) or any otlu r expression implying 
a permanent union ; “ but words implying a mere hiring 
or lending or permitting, do not give rise to a valid 
marriage. ^ 

(3) In accordance with Shiah Itlma ‘Ashari ’ andinswah 
Shafi'i law it is nticessary that tin; det laratio!\ and accept- imrshaiii 
ance of a contract of marriage •* should be made by the 

use of the Arabic word ‘tazwij’ or ‘ nikah,‘ ^ meaning 
marriage, unless the parties are unable to use the Arabic 
words, in which case, ec|ui\'al(‘nt words in the language of 
the parties are necessary. ? 

(4) Words implying marriage at a future time, or depen- Futurity, condi- 
ding on an uncertain future event or condition, do not rhioV, void. 


I Bail. I. '.237 ; and see Tied. 38, »7 ; “doclar.i- 
tioii ” (or, to use llic tennlnolOKV of tlic 
Indfnn Contract Act “ proposal ") is t.lie Eiialisii 
for ijab ; and acceptance of gubul ; cf. the dclliii- 
tion of "proposal" .and “proimsc” in the 
Indian Contract Act, s, 2, clauses («) and (/<). 
a Bail.. 1.25: Hed., 26. 
a Bail. 1.16. 

* The na’aijam-ul-Islam, (nofes— see p. 53, 
above) does not mention the usi* of Arabic wonis. 
fl See s. 16, (clause (2), above. 
b (Sheik) Moneerooddeenv, Bnmd/iuti liajeeiur 
(1872); 18 W. B, Cf., 2.3, speaks ol the "iiiAuh 
form of inurriatte." Tlic tenn nila/i. accordiiis 
to a footnote In Bail. I.l," is in Bengal restricted 
to abut is deemed an inferior kind of inarrinKi’ 
in opposition to Shailer, whiclt properly means 
jov or festivity, but is commonly applied to the 
llrst or principal marriage, usually eelebr.iteil, 
with festivities and a good deal of expense.” In 
Bombay the term shadi includes both tlie ,iikiili, 
or actual contract, and the celebration ot it , 
at the same time the word ntkah is sometiines 
used to denote the nuptial ceremony, lUstiii- 
guisliing it from tlie accompanying festi\ities, 
which are referred to as shadi. The nikah is also 
spoken of us the ‘aqd, which means " contract.” 


In llic eii'-e of a widouer remarryliiR, it is 
iisiinl to dispense 'villi tlie eeleliratiuns. The 
expression “ mlah m.irriage " is sometimes 
used (exeu Ln the Privy fonncll, in Sho~ 
hurut Simihv .hit), ti,b, (1014) 17 Bora. 1. K, 
1 t. n All I, .T . 11.3 . "1 C.al. I,. .T ; # : 1 I.. \\ . 
'Kt.'i) as it nikah referred only to a permanent 
inarriage, .and as it that wonl served to exclude 
the relation .arising from a vtufa contract. 
This, it is submitted, is erroneous, botli 
elymulogieully, and in the ]anf.nage of legal art: 
ail'uA literally means conjugal intercourse (see 
dictioiinry, s. v. nikah). and the root word nakh. 
yikah i.s one of the specincd c.xprcssKlniia bv 
Use of which a mat’a mui>t be eonii.ictcd: see 
s. 2.5 (2) below ; cf. Bail. U. :5!t (■nikiihtnku= 
"1 ha\e made nikah with thee ") ; Bail I. 181 
f !. refers to n mkah-i-mmtiit,— nikah by wav 
ol imil‘a, or a marriage of enjoiment (miit’n 
nieaning, enjoy ineiit). 

t Bail. IT, 1-3; llisl. 26; Sharh-i-Vigayah, 
Vol. If., Book on iiikah (ad iiiit.). It is clear, 
therefore, that III Shmliund .Shafl'l law the use 
ot expressions imply ing Mile or gift are not 
cnon^, nor, it seems noiild any other expres- 
iiiona which do not !ixieciflc,r]ly import marriage 
solHcc, 
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MARRUGE 


Section 18 . 

lUuitrat^on 


Marriage 
purely a ci\tl 
contract in 
Mubaniina(].in 

law. 

Significance uf 
agency In 
marriage. 


fioman law. 


United .stnto<i 


No foriiialilv 
necessary, hiitc 
contract 
enough. 


constitute a valid marriage according to any school of law. * 

If one of the partietj to a marriage stipulates that the other is free 
from blindness tir paralysis, the stipulation is void, and the marriage 
valid absolutely. But a .stipulation that the husband should not he 
impotent is unnecessary, and would ho valid, if expressed.® 

I. NVt'VJiE Of .M^KKIiOK IN MUHAMMADAN f.AW. 

Marriage in Muhammadan law, is a purely civil contract. 3 The 
.significance of the fact that agency is so freely recognised for purposes of 
marriage and divorce, is well llliisiintal by the romark.s of Dr, Himter in 
connection with the characl eristic absence of agency from every depart- 
ment of ancient Roman law : jiftcr .showing that this absence was partly 
owing to the fact that, in informal transactions, it was not necessary, he 
proceeds : “ It is not difficult to understand how the idea of agency or 
repix'sentation should appear incongruous in respect of formal transac- 
tions. The old forms of ‘ maneijw-tio,’ ‘ cessio in jure,’ ‘ stipnlatio,’ 

‘ legis actiones ’ wore highly solemn and dramatic. They possessed, in 
the eyes of the Romans, a species of sacrumontal efficacy. How, then, 
could the benefit of one of these ceremonies be given to a person who had 
taken no part in them, had repeated none of the sacred words, nor 
performed a single act in the ceremony ? ’’ 

2. UW Of STATES WHERE MVRRTAOE IS CtVIL ('ONTIl\(n’ 

Tn some of the Dnited (States of America, marriage is a civil contract 
requiring no ceremony or sx)ecia1 formality. The following “ note ” on 
the “ Requisites and Proof of Common Law Marriages,” in the Harvard 
Law Review, ’ is full of interest, and may be suggestive in the decision 
of questions arising under Muhammadan Ijaw : - 

“ Prom early times, it has not always been clear what acts^werc 
necessary to the validity of a marriage, According to early civil law 
the consent of Ihe ])ai’t.ie.s was sufficient ; ^ but, it .scorns doubtful, whether 


1 llml I. 17. II. -tVfuiirlh"). 

3 Bnil. I. 2J, 1/. (iO, f.l, srf also •«. 24, 

))Plow. 

I The btatL-mciit; of Bonliiois, J., la Sotrroz 
All V. (Mussummat) Aziz Ttili flSTfi) 11 I*. K. 
No. 1 24, pp. 253, 259, thal, “ the Ipgiil moilo 
of ostaWibhing the st.itns of mariiage is comico- 
Ic'd with a rrligio\is ceremony.” and a aiiiiiliir 
stiilcment by lord Piirker of Waddmafon ileli- 
wr'ins the opinion of tlie FriV] (.'ouncU In 
.^tiharnl Singh v. Jnjri B»6i (Iftll) 17 Bom. 


L.R. 13, 13 All. T.. .r 113; 21 Cal. L. J. 4; 
I L. W. 9(53, that a nitafi marriage is a religious 
ceremony, are, perhaps, not ciiiite nceiirate 
with reference to <rt.rict Muhammadan law ; bnl 
bee the c(;mment to s. 23, below. 

♦ Ificider’s "Roman J^w,” <510. 

'i Harvard Law Review, Vol. 27, pp. 3«7 
390. 

6 CiUtig Bryce, .Studies in TTibforv and .Tiiris- 
pmdcncc, 811 el. grg, 

1 VM 8l>. 
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under the early En^ish common law^ a marriago without a minister Section 18. 
was valid. * In this countiy, however, many States have adopted the coiiabit»tion, 
view that a marriage may be valid even without a ceremony before contract, 
third parties, 3 The rule is usually stated to Ije that an agreement to 
be married henceforth, folloAved by cohabitation, constitutes the so-called 
common-law marriage. * But, both on principle and authority , it would 
seem that the agreement alone is sufficient to consummate a common- 
law marriage, and that the subsequent cohabitation is important only as 
evidence of the agreement. 

“ Moreover, it is dear on ihe aiithoiiti<‘s, in the 8t:ito,s wlicic formal Presumption 
solemnization is not necessary, that although there is no proof f)f an ac- 
tual witten or oral contract, the agreement necessary to the fornuition cohabitation, 
of a common-law marriage may be inferre«i .solely from the eoijfluct of 
the parties.” The article then goes <»u to e(*iisM(r whatarertd'eroKito as 
four rather common situations wliieh aie mentioned below with some 
condensation: (1) Where the only e\Khnee <>{ the jigieement is that the 
parties have lived together as husband umI wife, from which a common- 
law marriage is often infeircd, even without proof of an express agreement, 
an implied agreement being sufficitmt. (2) Where the parties have pur- 
ported to contract a marriage and lived logether, but the agreement at 
the time it is entered into is void beeauso of some disability unknown 
to both parties. If, subH<'quentty, the disability Is removed, a new contract 
is in strictness necessary. If, howevei-, the parties having been ignorant 
of the existence and removal of tlie disability simply live on as before, 
a new' agreement to be man and wife i.s implied by law from the coha- 
bitation, Avith the same matrimonial intent that the parties bad at the 
time when the marriage Avas originally purport ctl to be contracted. (3) 

Where the parties many, both knoAving of a disability, or simpl}’ live 
together meretriciously, matrimonial intent cannot bo inf erred from past 
conduct : hence affirmative proof of mutual consent to marriage, after 


* Ibid, 817-818; l)ullK"^tll■ JSrl.i- 

tlons, R. (jfl. 

2 “By statute, in Eiiglaiul, a ((‘leiiiouy o 
now required : 20 Geo. IT. i. 33. But it i-jii be 
before » Civil officer : 0 & 7 AVilii.ini lA'. c, 8'). 
ill Scotland an iigreeinent to be niarned lieiiee- 
torth is suffleient : nalrumph’ ^ Ihi'n/inplr 
2 Hag. CoiiR. .")4.” 

J Shorirr \. .fviH, 60 Kun., 73, Pae , 
380; Hvtc/niisoH v. JlutchinsoH 100, 111. 1.1J, 
0!i X. E. 1023 , Chamberlain \. Chamberlain, 
d8 X, J. Eq. 411, .'.O .At. 813; Tnrtt %. 
Negus, 137 Ala. 301; 28 So. 713; In re HuUlt’s 
Estate, 68 Minn. 327; 09 X. AV. 31; Contra, 
liunhurUm v. Nranklin, 19 A'. Jf. 257. So?iic 
states, by statute, Itave declared common-Iau 


luainage invalid. Morrill v ralmtr 08; A’t. I, 
33 ; AO. 829. See Cam. v. Munson 127 Mass., 
159-400. other stales ha\e declared marriage 
.1 ciintiact, and in such state', ii contract 
IS usually suffleient: Statex. Bill, eh 10.3, Mo. 183; 
1 j S. AV. 32.5. It is gcner.dly held tliat stntiite.s 
setting forth the cerouioiiy for jiiarnage are only 
ilirectory, and even in those states conimon-Inw 
iiiurriages are good : Rrnfruu \ Renfrmv, 00 
A'liii. 277, .50 P.ie. 531.” 

* “The disability iisiiaily consists in one 
party having a spouse living and undivorced; iiut 
any disability, siicli as slavery, that makes tlie 
marriage absolutely void, would be sufficient; 
Henfrow v. Renfrow, 00 Kan. 277 ; 00 Par G31.’* 
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Section IS- 9io disaliiJity is removed, is necessary, (4) Where only one party knows of 
Ihe disability at the time of the contract of mari’iage, .some courts hold 
that the mere continuance of cohabitation after the removal of the dis- 
ability is insulbeient evidence of tlie requisite agreement. Other courts 
(ionsider the fraiulident ])arly to bo ewloppcd from proving that lie did 
not consent. ‘‘On the analogy of oixliiiaiy contract principles, it may 
bo argued that there is ,a. valid agreement as soon as the difficulty is 
removed, since there is apparent mutual consent which is ordinarily 
sufficient,*’ ^ 


Chrihtliin 
M.irrl.igi‘s - 
“ Consensus 
foclt inatri- 
moniuin.” 


.S. DKYBLOPMKST OF XftTfON OF MAlillTAfiB IN CdUTSTTAN CUURCU. 

The following words of Profes.sor Holland may be appropriately quoted 
herti ; ^ “ 'fhe (.'hristian Church, adopting from Roman law the maxim 
that ‘consensus facit matrimonium,’ though it stigmatised such mar- 
riages as ii'regular, because not made in ‘ facie eeelosise,’ nevertheless up- 
held them as valid till the Council of Trent declared all marriages to be 
void unless made in the presence of a priest and witnesses. Before the 
time of the (Vmncil, and, after it, in countries such as France aiul lOngland, 
where the decis'e in <iuestion was not received, either of the parties to a 
clandestine maiTiago ‘ ]>er verba de piecscnti/ coi?ld compel the other, by 
a suit in the ecclesiastical court, to solemnise it in duo forjii. It lias been 
judicially statcil that the English common law never recognized a con- 
tract ‘ per verba de praisenti’ * as a valid marriage, till it had been duly 
solemnised, although it recogniscnl it under the name of ‘pre-contract of 
marriage,’ a term which covered also promises ‘ per verba de future ’ 
down to the middle of last century, ^ a.s giving either of the parties a 
right to sue for a celebration, an<l as impeding hi.^ or her marriage with a 
stranger to the contract.” 


l. MXKKUUK IN KNUMSU I.VW. 


Marriage 
wiUi EiiKllsh- 
wuinaii 111 


In a casc '» before the English fourts, wliere the Kawab Nazim of 
Bengal, having other wives, had married an Englislnvoman in the 


Engilali,— 

(i)ln Muslim forni 


1 Tlic -irlidt! (27 Haw. I-. H. 387) niii- 
clmlcs: “An iiiti'rcstiiig rcn-ii(Iy drci<(- 

i-il III IllIiiuiM, wnuld spem Inrorrerl . People 
>. .'tfinw 102 N. K. 1031, The (li'/pii(l.inf. 
iiiiirriril ,v woniiiii in .New Vnrk. iiPitber 
knowing Ilf ,3 (liualiil'ty. TIu'v niovni lo 
lIliiioiM, where there was no ili.sahilih, and 
euiiliiiiird til live ns man ami wile. The defen- 
ilniit tlini ileserted fliis woman, and murrietl 
.-iiiunier, iiiid n.is Jield not. ifilillv of hi{rani>. As 
(he eMiteiiee sliuned that iieitlier party douliteil 
the \nlidltj ul the origiiiul eereiiioii> in New 


Voik, tJiere w.is refil coiiseiit by both to lie 
iiMiiicd when the paities Jivi-d in Illlnots think- 
ing themselves man and wife, it is submitted, 
then-fore, that a roiaiiinii-ljiw marriage wn.s there 
eontraeted, niid (li,it. tin- defeiidant was guilty 
111 liigaiii.v." 

* ilollaiiii's “ Jiinspriideiiee," 2.'>7-2.')8. 

» N.v. .UiffiJ>(l84;i) 10 Cl. & Kill. .")34, 

* These eoiiseniicm,cs were remoM'd by 20 
Oeo. U. e. 33. 

!> Re Ullee ; the Nnieab Nazim of JieagaVe In- 
faiiU (1885) 53 1-. T . 71 i , ailirineii J-. T. 04 28(1. 
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Islamic form of marriage, Chitty, J., observed that “ such a marriage was Section J8. 
not binding on any spouse of English domicile, the reason being that it was 
not inteiuled to be a marriage ; for the notion of ‘ marriage ’ in England 
implies a monogamous connection.” 

A marriage solemnized m England between a Christian woman and (n) in KngUxii 
}i Muslim domiciled in India, cannot be dissolved l»y the husband 
handing to the wife a writing of divoreeinent.t 

The recpiisites of a valid maiiiage aumding to the ;a\\ of England liequieite* o( 
are: (1) that (aeh of the i)arties should, as regaids .ii*e. n'l-ntal eajiaeity, 
and otherwise be <apable of (ontiading mainag'*, (2) (hat tiny should 
not, by reason of kindred, or ; flinity, be pnibiluttd from miiiying 
one another; (3) that theie should not In a vjilnl subsisting man iage 
of either of the parties, with any i Ihrr ; < ison . ,'4) tlml tin- partie.s, 
understanding the nature of the lontiaci. sh-.uld ireelv rjmsfnt to 
marry one another; (A) that eertam iorui.^ ana Mienn nies should be 
observed.® 

19. An illesal coTulition in a niarriaar contract is void, iii'-Knicomiitiou 

” ^ (1) iiinmiige. 

and does not invalidate, or otherwise affect, the marriage.-' 

(3). Consent of Parties to Contract of Marriage. 

20. (1) 'I'he consent to the marriage of a [leison Persons who 
competent, under s. 17 m, above, to enter into a contract o) if 

of marriage, must be cxpre.ssed ' either by himself' or his inns * 
duly authorized agent or proxy.® 

(2) The consent to the marriage of a person not com- (bf'thcu 
petent to enter into a contract of marriage under s. 17 b., 
above, must, subject to the said section, be expressed^ by j,",ardian8 
his or her guardian for marriage '^ or by the duly authorized 
agent or proxy of such guardian,-' 


1 Jifx V. UammersmiOi, fiiipnmlfudent Reijis- 
trin of MamuffCH ; ej-purte .11// AMearuiMiii, 
ll‘U7] IK. H. 0.-11. 

s Tlii.'i is tiiki/ii troin H.iM/urj's. "f.iw, oi 
KiiKland," XI V. 279, n. 512. 

» l»all. I. 19, 7‘J, II.; Sw! also t!v Imlvn 
Contract Act, s. .9. 

* For the form in wliich the consent to a niar- 
rlago contract has to be cxpre.ssccl, .see >». 18, 
‘22, 23, below. 

j Tlie slngitlar includes the plural, and Uie 


iiuiseiilliic tb« feiiiliiine. 

8 Hail I., 10, .'lO ; II, t, 6, 8, 10, Sharh-i- Viqnya 
Nikuh, eh. II. 

• See ss. 54-58, below, as regards agents or 
proxies for Biairt'ige. 

8 .S/'e »s. 59-08, la'low, tis regards guardians 
for marTi.ige. 

9 Hail. I to, .50; II. 4, 0, 8, 10; Sharh-i- 
Vitiavtt.Silnh, Cli. II: “ On Wuh and Kqiiallty ” 
(ad iniU). On guardians for marriages, see be- 
low, ss. 59, sqc|. 
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Skotioit 20. (1) H says, in the prefence of A and B : “ I have married myself 

lUuetraUmt. ^ py » ijurjio ig absent. On the information rraching W, she says : “ I have 
accepted.” This does not constitute a lawful maniage, even though A 
and B bo present when W accepts. * 

(2) H sends a messenger, or writes a letter to W, offering her marri- 
age. W receives the messenger, or reads the letter, in the presence of two 
witnesses, and declares her acceptance of the offer, in their presence. 
This constitutes a lawful marriage. 2 

(.3) H appoints A his agent for marriage, who contracts a marriage 
on behalf of H with some woman. Then there is a doubt as to whether 
H was married to W, or to another woman, but H and W both say and 
believe that they w'ere married. The marriage between H and W is 
pstabhshefl. ^ 


puberty and T’Pig word “ minor ” is liable to be interpreted in the sense laid down 

majority In , . 

Miiharaniadan uw. by the Indian Majority Act ; but when it occurs in connection with the 

Muhammadan law of maniage, it mu.st be remembered (hut attainment 
of puberty with soundness of mind, is enough for competence to marry. * 
tow words of a very learned judge, “ W(* must he rareful of the 

phraseology we employ in the discussion of the qiu'stion. One of the 
fruitful sources causing confn.sion in a discussion like the present is a lax 
use of terms. Terms which in one system of law embody one set of 
ideas, are sought to be applied to a quite different aysiem having very 
slight, if any, correspondence. The result is that all the incidents of a 
relation constituted by the former by means of tlio.se' terms are 
insensibly assumed to follow as a matter of course in the latter.” •'» 

In the ‘Fatawa ’Alamgiri’ it is stated that “understanding, puberty, 
and freedom in the parties ” arc requMte for a marriage contract, and 
the translator explains, “ puberty, which is majority, according to 
Moohummudan law,” ® and in the ‘ Sharaya*-ul -Islam ’ it is stated : 

“ When a child has attained puberty and discretion, tlie powers of the 
parents are at an end/’ I The ‘ Sharh-i-Viqaya’ ^ implies the same with 
reference to the marriage of a ‘ baligha,’ i.e., a girl who has attained 
puberty. ® 


I Bail. I. 10, The jne«spng.>r iireil not be of 
full a«e, nor a Muslim. 

* Ball. 1. 11. 

J Bail.!. 8.1-84 : “Anrt this rase Is a precedent 
that marriage is established b.v niutnal belief.’' 
And cf. 8. 81, firxt proviso, below. 

* See s. 6 a. above, and comment thereto. 

5 Cheel-ati Xamitidar v. Ramtooru Dima 
(1899) 23 Mad. 318, 323. 


® Bail. T. 4, note 6 ; Hed. 529, footnote by 
the translator. 

7 Ball. TT. 98. This Is said In eonnectlon with 
the custody of Infants. 

s Book on tflilmh, eh. I. lost 3 lines ; and see 
BaU. I. 434. 

9 See also footnote in Bail..II. 96; and Hed, 
629, (Book XXV, cli, 2). 
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21. Where the question is whether or not, for the Section 21 

purpose of s. 20, above, a person has attained puberty, or to 

as to the time when he or she has done so, — "“‘"’■y* 

(1 ) According to Hanafi law (n) no male is held to have 
attained puberty under the age of twelve years, and no 
female under the age of nine years ; * and, {b) in the 
absence of direct evidence, it is presnniefl tliat persons ot 
either sex attain puberty at the age of fifteen j^cars. 

(2) In Shiah law it is presumed that males attain 
])uberty at the age of fifteen years, and tem.des at the age 
of nine years. ’ 

(.3) Quaere, whether the rules containefl in this section 
arc rules of evidence, and, as such, rep<‘akd by the Indian 
Evidence Act. ^ 

22. According to Kanafi law a contract of marriage rongent under 

. corapvilslon, 

is effectual, even though it has been made under compul- 
sion, or the declaration or acceptance is pronounced with- 
out any intention to contract a marriage. Quaere, whether 
the said rule will be enforced in British India, or be held 
to be opposed to public policy. ^ 

The rule of Hanafi law is purported to bo basetl on the following Tradition 
tradition ; “ The Apostle of Clod said : • There are three things, which, 
whether done in joke or earnest, shall be eonsideudas t-crionsand effectnal; 
one; marriage ; the second, divorce ; and the third, taking back.’ ” ' IJnt 


1 Ball. II. 96, citing SirWilli.aiii Jones’ “Iina- 
ini.a Digest," Hharautf-ul-lxUim, 193 ; Knfi, as 
cited In the Kifaya, Ill.St.'i, and adopted in l.tie 
Fatawa 'Alamgiri, V. 93. “ Maenughten, p. 62 
see ms, therefore, to be mistaken in iixing the age 
of majority at the end of the si.\te.piith year.” 

* See 8. 06, below. 

9 A similar rule prevails in regard to divorce 
under compulsion. Sees.123, below, and Ibrahim 
MooUa V. Emyel-UT-nuhman (1869), 12 W. a. 
460; 4Beng. L.a. (A.C.)13 (divorce under com- 
pulsion held good). In Ameer Ah’s Mahoin- 
niedan Law, 11.419 ,lt Is suggested that a UanaU 
husband having been coerced to divorce his 
wife, should declare himself a Shall*], and, that, 
thus the divorce would be invalidated. As to 
this suggestion, it is true that a Sunni can 
change the sect to which he belongs without any 


diOlculty (see Mukammurl Ibrahim v. Oulam 
Ahmed (1864), 1 Bow. IT. f. it. 2.36), but would 
it alter rights created beloie tlm cliange ? — And 
assuming, as this snggi'stlon does, that a divorce 
pronounced under compulsion l.s held to be 
otherwise valid would not such a change be what 
the Privy Council calls o fraud on tlie law. In 
akinner v . Skinner (1897), 23 Cal. 537, 546; and 
see Skinnrrv. Orde (1171, It Moo. T. A. 309, 
and roiiimciit to s. 9, above. The Court would, 
no doubt, 1)0 astute to deel.ire against a 
marriage brought about by com pulsion. 

* MiKhatrid-MaHabih, Book XIIl. ch. 12, 
part 2.(Matthew's tr.nisl., I.l 19). So, according 
to the foniuion law of Bngland, a man was 
bound by tils seal, ulthongh it was affixed 
against ills will ; Holmes’s ’* Common Low, ’’ 
272 ; citing Britton, OlanviUes etc. 
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Section 22 . 


CiBBent again! t 
the rule of 
Hanafl law. 


Marriage by 

fraud. 


Witneises to 

marriage 

contract. 


Quiiliflcatione 
of WitnrsaeB to 
.1 marriage 
cmitruct. 


there is also a trfidition ; “ ‘Ay.sha .said ; ‘ 1 have heard the Prophet 
of God say there is no divorce and no emancipating by compulsion : ’ 
that is to say, for one man to say to another, free your slave and divorce 
your wife.” i 

“ The Hanafis arc, on this point, o])posed by a formidable array of 
great juri.sls like Shafi'i, Malik. Hanbal, ’ Umar ibn ’Abdul ’Aziz, Ibn 
’Umar and Qadi Shiiraih.’* * So also in Shiah law there must be an 
intention to marry, and it must be demonstrated without any sort of 
ambiguity. 

22a. Where the marriage contract has been brought 
about fraucliilontly, it is void, and no ‘mahr’ will be due 
unle.s.s it ha.s .sub.sequenlly been ratified by consnmmation 
or otherwise.^ 


(5) Form of Ihe Contract of Marriage : W itne-''‘fie>H. 

23. (1 ) The contract of marriage must bo in the form of 
a declaration and acceptance, e.'ciiresscfl at one meeting, and 
uttered « by the parties entering into the contract (either for 
tliemselves, or as proxies, or as guardians).- (n) in the pre- 
sence and hearing of each other, aiul (/>) according to Hanafi 
and Shafi‘i liiw in the presence and hearing •* of two witnesses 
simultaneously present w'ho satisfy the requirements of 
sub-section (2), below. 

(2) Witnesse.-^ to a contract of marriage, — («) must be 
sane, of full age and followers of Islam ; ‘ ' and (6) according 
to Hanafi law (i) they must include at least one male ; and 


1 Mmhcal-vl-Masabtli, XTII., xn, 2. 

2 Abdiir Enhiui, “ Muhamiikulan Jiirisprii* 
donor,*' 337 ; oitljig H'nlam 1T7. 3+4 ; FatM- 
pnrf/o n I. 344 , Sn also tlio Dn'iii/am-ul-Iiilam 

» Baii. II. 1. 

* Abdul lAthJ Fhrtu V. litynz Ab/miil Khun 
(1009) 6 Ail. 1.. J. 4‘23; it was conoealeci tliat the 
woman was aiilfcring from an illiiohs that 
prevented con.suminatiun, and siibM-qucntly 
resulted in her death. 

■> The contract may bo mode by signs In the 
rase of dumb persons. Bad. I. 14; but not by 
merely writing tlie words in the ease of persons 
who are able to speak (Bad. I. 15.) cf. the 
decision nmlerthe Indian I.lniltafion tot, ss. 19, 
2U, that there Is no valid acknowledgement 
wiien a person who can write merely ^igiis an 


endorsement wriKen bj imotlii r : Sanfnhteai 
MabaiKa v. takhilauhi ilahnula (VMS), .35 Cal 
813. A dl>orfe may, under lluimO low, be given 
cither orally or in writ lug : see s. 143, below. 

5 Who need not he tlic parties intermarrying 
see «. 20, abuae. 

7 Atlrmannimsa Bibi v. Mahowfd Halim 
(1904) 31 t’al. 819, 856. Sahabi liibi v 
Kamarmldia .S'urlnr (1911) 15 Cal. W.N. 991. 

8 The Minhaj goes so far as to say that th 
marriage i.s not legally binding if the offer i 
separated from the ncceptanoe, by a long rel 
gious ceremony ; Hhnhaj, 283 (Bk. S3, s. 2 

9 lienee deaf persons cannot be wit 
Bad. r. 7. 

»0 B.nl. I. 5. 

U B.ill.1. 0. 
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(ii) if only one witness is a male, then there must be two Section 23. 
female witnesses besides him ; * (c) according to Sliafi’i law 
females cannot be witnesses to a marriage, and both 
witnesses must be males. ^ 

(3) Under Shiah and Maliki law, witnesses are not witnesses to 
jiccessary for the validity of the marriage conti'aet. siiiah 

According to Imam Malik it seems necessary th..t the jnar- 
riage should be made known, ' but accortling to the Hhiah 
law even a positive injunction to socreey does not invjtlidate 
the contract of marriage. ' 

In a caso decided by the CalciiHa lligti t'oiift, '• “ VVlial happf'ni^d jnuitritiwi. 
was that the ‘ majlis ’ assembltMl in the* I'lrnli ’ < tourl .\ai<I The 

defendant [the alleged biidc, who A\as a<hill amt a widow] was to 
have been somewhere in (lie inner aiAiiTineiits, wotli oilier ladies, lait in 
the same ‘bar.' The jiIaintilTs slorv w.is thui li\ • men |wbo wu**. not 
Vakils of tlio bride] were .sent to obl.i n the bride ’.s c;on.s(>n), and that 
they returned announcing that they liad obfami'd it. The [mulla] tlu'ii 
performed the remainder of the mai-riago teri'mony. lie. atlinitleil that 
ho did not hoar the bride give her <!Oii.-ent The plaintiff stated that 
aftcrwaixls be went into the inner apartments, when the bride's mother 
put the bride's hand in his. The maniago did not appear to havo been 
eonsuinmatetl, and llie defendant who luvl. aeeordmg to eustoin, 
returned the following day to hei father's hou«e, never eamo back to 
the plaintiff. Held, that it is essential that the words of proposal'' 
and aeeeptanee must be ulteietl by the eontraeting parties t m 
ocieli others' iMVsencc and hearing, and in the presoneo f>f two male, or 
one male and two female, witne.sses who must be sane and adult , 

Muslims ; and the whole, transaction must be. eompleted at one | 
meeting. That this not havhig been done, marriage was not vulklly I 
eontraetod. « 


1 H.nl. 1. (i, 7. 

2 Bail. 1. 7. 

* U.ul. II. l-.'i.Tlw Du'-aiiam nl-lf,lainlXou-i — 
ii'i- II. 33, al) 0 \<') I', to the saino piti-pl, liiil 
htronjily recomiiu-iijs the prosciici' ol .i pi/.'i, 
and hl8 bcuudiction. 

* Shurh i-VmU't, Vol. 11. Hook on 
Ch. I. 

■"> Ball. IJ. r,. 

6 Unhabi Hihi v. Kamariiddui Xarkar (1911) 
T Cal. W. N. 091. The Muiisil had ilccideil 
against the validity ol the marriage, hut the 


iIpci-.iuii iv.i'. ronTsod h\ t)if' Oi-tiHt .hidge: 
the High roiiit n-stoml the Miiii'<it's decree. 
The Delriiilaiil, Mioilv after the AfuiinilN decree, 
hail l■OlllrneU■d aiiolhei iiuirriaKC, and had got a 
ehild. The iiinniiigi- would ha\e been validlv 
loiilrai-fed, ft the lUe men had been aillhorUed 
h\ ihe deteiidiint to (ontr.iel, her in marriage. 

" The euntraetiiig partie,s are not ncccsaarily 
the parties man led, biit may be the guardians 
nr agents of the hiide and hridcgrooiu, sec, s. 20, 
and s. 23, 8Ubs.(l), above. 
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Section 23. 


Presence of 
Mulla or 
Qazl at the 
uiarrlase. 


Itcgistratluii of 
iiiarriascs and 
divorces. 


Qombay regu- 
lation XXVI 
of 1827 
relating to 
Oasis. 


Act XI of 
1865. 


Section 600, below, may also have some bearing on the contract 
of marriage ; see also s. 641, illustration (3). 

It is usual in India for a ‘ Mulla ’ or ‘ Qazi ’ to be present for officiating 
at the marriage contract, and to recite benedictions, etc.: and it maybe an 
interesting question, whether custom has altered, or added to, the simple 
requirements of pure Muhammadan law on the points. i In any case, 
a marriage not performed in the usual mode, would have 1 1 be more 
strictly proved. 

Certain Acts of the Indian Legislature that have, or had, the effect 
of partially regulating the formalities and ceremonies, or preserving 
evidence, of a Muslim marriage, may be conveniently refened to here : — 


J. Bengal Act I. of 1870, provides for the voluntary registration of 
Muhammadan marriages and divorces. It extends to districts to whi h 
the Lieutenant-Governor may, by his order, extend it. ^ 

2. Bombay Regulation XXVI. of 1827 (repealed by Act XI. of 
1804), was pas.sod “for the appointment and n'moval of Kazees,'^ and 
ensuring an efficient and regular discharge of the functions of their office.” 
Its object was to establish rules for the “Ivazecs authenticating, and 
recording marriages, attesting divorces, assisting in religious rites and 
ccromonies amongst Mussulmans, furnishing means of settling questions 
of inheritance’’ ; Preamble. The ‘Kazee’ was to be appointed by the 
Governor -in-Co uncil, and was to have a ‘sunnud ’ and a seal: s. 1. 
Misconductand vacancies were to bo rcjjortcd to Government by the ‘Zilla 
Judge ’ with recommendations : ss. 2 and 3. The ‘ Kazees ’ then act ng 
under competent authority were to be considerid as duly appointed : s. 
4. The ‘ Kazees ’ might appoint and remove ‘ naibs ’ (a.ssistants) : s. 
•7. “ The duties of the Kazees comprised : the attending, presiding at, 

or performing such ceremonies or forms relating to mairiage and divo ce 
and to doctrinal and religious rites, as may be inculcated by Mahomo- 
dan law ” ; s. 6. I’licy were entitled to fees fixed by the ‘ Zi Ila Judge ’ 
with the sanction of the ' JSuddur Adawlat ’ : s. 7 'I’hey liad to record 
in a book, under penalty, marriages and divorces. “ Un the death or 
dismissal of a Kazee the said book .shall be delivered by him, or his heirs 
to the Superintendent of the Itegistrar of the Zilla for the pu pose of 
being deposited with the general register.” 

3. Act XI of 1804 reiiealed the said regulation, * but s. 2, thereof 
was as follows : “ Xothing contained in this Act shall be construed so 


» SCO Uwlal Awat v. Q.-E.(l«||),l9 C.-»I. 79, 81; 
JhmiuUlin V. (19U6), 10 CalTw. N. 082, 084. 
» Act VII. ol 1000. 

< llcrc, iis iu »11 quotutium cited in lliiij 
vitxk, tlic unginal tpolliag has been preserved : 


this accounts lor the sam j word being spelt In 
different ways, 

* It also repealed Regulation II. of 1827, 
which provided for the appointment of Hindu 
and Muhammadan Law Officers. 
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as to prevent a Cazee-ool-Coozat * or other Cazee from performing, when Sjbchon 23, 
required to do so, any duty or ceremonies by the Mahomedan law.” * 

4. The ‘ Kazis’ i Act, XII of 1880, ^ provides : “ Whenever it Kaais' Act 
appears to the Local Government that any considerable number of the 
Muhammadans residing in any local area, desire that one or more KazL 
should be appointed for such local area, the local Government may, if it 
thinks fit, after consulting the principal Muhammadan residents of such 
local area, select one or more fit persons and appoint him or them to be 
Kazis for such local area”: s. 2, par. 1. TIio «lncision of the local 
Government is conclusive as to whether or not, any jierson haa been 
rightly appointed; Kazis may be removed, or suspended, for raL- 
conduct, absence, insolvency or on his own application, or refusal, or 
unfitness, or incapacity : s. 2. Kazis may appomt ‘ naibs ’ ; c. 8. 


Section 4 is as follows : — Nothing licreiii contained, 
appointment made hereunder, shall be deemed — 

(a) to confer any judicial or administrative powers on any 
Naib-Kazi appointed hereun'lcr ; or 


cind no Qazis * bavo no 
judicial or 
administratlre 
Kazi or Powera : the'c 
presence not 
necessary at 


(6) to render the presence of a Kazi or the Naib-Kazi necessary “at 

the celebration of any mairiago, or the performing of any to discharge any 
.. luoctioo, 

rite, or ceremony ; or 


(c) to prevent any person discharging any of the functions of a Kazi.” 


§ S.^Legal Effects of a Contract of Marriage^ 


24. The legal effects arising from a contract of mar- Legal effects 

, 1 , , ot marriage ; 

riage are mentioned below : ‘ 

(1) Sexual intercourse, and the procreation of child- intowourse. 
ren becomes lawful. ® In the case of a wife who has not 
attained puberty, it is a question of fact, to be decided 
by the Court, whether she has reached an age at which the 
husband should be permitted to consummate marriage. 


1 llcre, as in aii quotations cited in this Jloiii. L. It. 13; 13 .Mi. L. X. 113 ; 1 L. W. DB.'i 
work, the original spelling has been preserved: (p. o.); Akha Bibi v. Kaihr Ibrahim Roivther 
this accounts for the same word being spelt In (1910) 33 Miad. 22, 24, 23; Said Saib v. Meeram 
different ways. Ret, (1010) 20 Mad. L. J. 12. 

* Act XI of 1864 was itself repealed by Act ^ The husband does notbeco?ne entitled to have 
VII of 1S68. See Muhammad Yussub v. Sayad sexual Intercourse until the rights of the wife 

Ahmad (1861), 1. Bom. B. C. B. APPX. p. xviil. to mahr are satlsffed; see ss. 106, 107 below. So 

a The Act extended. In the first instance, again during ’iddoithe right to intercourse la 

only to the territories administered by the suspended : if tli^Sla intercourse, the divorce is 

Oovernor of Fort St. Oeorgo In Council, but revoked : s. 151, below, 

has been extended to the Bombay Presidency, ^ Bail. 1. 4. 10 ; II. 88. 

Sindh and various otliur places. See Acts of ^ Cf. The Age of Consent Act, X, ot 1801. 

Qovornor-ln Council (4th Bd.) II. 106. « Ball. I, 64, 

*Shohartit Singh v. Jafte Bibi (1014) 17 
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Section 24. (2) Iii the absence of an agrcenicnt to the contrary , 

tlie husband has the right to guide his wife’s move- 

•parda’or mcuts ' aiid, in a reasonable manner, to restrain her from 
going out, and showing herself in public but he has no 
authority to prevent her seeing her parents or other 
relations within the prohibited degrees.-* 

Mahr.’ (3) Tlic obligation of giving ‘ mahr ’ (or dower) to the 

wife is imposed upon the husband, — in accordance with 
Hanafi law even tiiough she lias expressly agreed to marry 
without ‘ mahr. ’ * 

Maintenance (4) Tlic wifc bccoiiies entitled ■’ to maintenance from 

the husband. ** 

Inheritance (5) Mutual rights of inherit auco are acquired. ‘ 

(6) Each is prohibited from marrying any of the 
relations of the other within the degrees of prohibited 
.dlinily’^; and the wife from re-mairying after dissolution 
of the marriage during th(' fieriod of ‘ hhlat.’ 

Agroed tcriiw. ('') otlici rights aiul duties arise between the 

husband and wife, as may have btHui agreed to between 
the parties, at the time of tin* marriage (or subse([uently 
thereto [for a valid consideration |), provided that the terms 
are not inconsistent with any rule of !.iw or of public 
policy, and in particular with tiiis s(;cti()M, ors. 17, above.** 


1 B.ul. I. ; II. !<:>, iml .fftln- ^ See, however. (ill, j//. (3) .s. COO, «//. (« 

third llCiul ol the toiiimeiil lo ><.•.; I • et. 'Jal, Cl Jt.iil II. 44 11. !l-10 : “ liilmiiUnee is no 
iK'low, .iiul illilst.riitions Ihcreto estiildished ext r|i1 liy the l;i\v." 

* With reteriMiLe to the obMerv.ince ot jKfrrfrt* H H.ul I. l.J. 

or i/tiohit, sec (Idlal I'nimul v. Jlndhu (ISW) 1(1 ■» On ‘iilU.a sec ss. y(i-10, lieluw. 

Ml. y.’i.s; .ItimihMui \. AMiil l/iu>'«Mll*l.'>) lU .Ifc/et J\tl<lir Ibrahim (\'Mm ‘ia Mm\ 

13 All. L. .1. .ittd. ; I-ooeo» /hJi V. h'l/i'i HiUbh(,iHTI 

" I3.ni. I. Ut>-I.',(t. Her li.iienl.- iii.iv vi.,il l.'i Hens. I.. K. iipiii. ii. .I . !la,niilm/llu v 

hei on l''rnl!i(s , otliei lel.ilHMis oii.c ii nnmlh. .s Cnl. •j.'T , ./annul Ai 

lied. Ill, IS more geuer.il : .ilionl (he .ipplici- •''/"'A Mtf M iihanlnnid :,1 I'nnj. Rei 

hiliti ol these ilel,iiN. scc Hie eoniiiienl lo s. jTI, -.T.'i. (No. I IM). liieai li ol .sin h terms dop 
JS'i, below, iind s. ei.ll, below. Hi'o/i'flo j?iNe Hie wife !i ri'^lit lo he ilivort 

y|_ ei! ; ilai/ruHnisiii \. MafrataUa (l«71) l.> W it 

'■ Uveli though .she |«ii|wils to rele.isp Ihe .m5, (Hheil) Ma/nibith v. Mynioiiiima (lH(i3 
hiishnnd liom tie; liahilily: Bull J. 116; but Miirsli. :l(ll, 

see the Cnmin.il Broiediire ttoile, &. IH8; luiil Heme there e.iniiol he , in option lo ranci 

ih.iitler Vlli ot Ilia rrcnciit iiorlt on the nwm,i«e; nor, iiiiIpm the miirringw ix in tin 
M.iinteii.inee, toriu of .i //t/d'n (whuli is valid uniung.st /t/itii 

ft Bail. II. S3-8.'i; cf. h. H8. below; aiiil the •Aghari .'shialia onlv) can pursous bo miirriod foi 
rules rehitlmr to Alimony uinler ImlMii Divorae .i Used teiiu oiilj. 

Aet, IV. ol 4800 : »». 30-38. 
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(8) A woman does not change her status by being Section 24. 
married ; ^ in particular a married woman may (tt) dispose 

of her own property by gift, sale or lease, without the 
consent of her husband ; ^ and (6) be convicted of the theft 
of her husband’s property. 

(9) It has been lield that an agreement i'lat the. wife, wife’s place or 
shall be at liberty to live with lior parents is void: ' sp/l 
quaere.* It is submitted that tlie t!our(. must consifloi’ 

the whole of the particular agreement., to decide whether it 
operates so as to contravene clau>,e (7) above. 


r< - 

»l tl|<‘ 'vlll 
i*!j Wftc jti no lirlter 
< oinniciit to it The 


Wift’M personality 
iioti 111' n!C(l '>1 


1 WUj'K’h I\ MCH ' \IM \I)\.N 

It will be observed that thv .Muliaiiun.i'lan l.e 
Inil of tho ‘ luanus ’ of lloiiiari law oi llic ini rf'i r ■ 
li(_\ in llio husband’.^. Pri virus lo I Iain w'oni 
laindilion than slaves , sro s Oil. b« low, itd the 
Qui'iuiic altrrations m the law, howi \i*r, :«.ivr woiurntlu* privilrfios that 
the Mturird Women '.s Pr()|HTt,\ and .^imllal .\ft.s gti.’c, in linglaiid, and in 
British Xndia, to women jfoverned by Kiiglish l.iw Hence, for in- 
stance, the rule of Knghsh law that in divoree |)ioec<slings th h.iisband 
is prima faoio liable for the co.sts of Hi'' wile e.xeept when she ha* ■'nJli- 
eient projieity of hi'r own. docs not apply to Mnslims. 

H has been slated that "a girl on her marriage passes over to her Nor tloi,!i she pass 
hiwband’s family under the illuhammadau law.” Piv.simiably, ivliat was 
meant was that the wife goes to live m the husband's family, and in his 
house : the remark might have been necessary, as, in ilalabar, tho husband 


' 111 other words, .i iiurried wuiii.iii lu- 
Keiierally (he hiiiiie puwei to do .ill juri-tlL ,iel- 
(i.e., nets reeoxiiised hv the l.iw .is .illeithu 
riKhts and lialiihtle'), :i> it sli,. wore not inai- 
rled, e.«oepl, of ionise, ni resjioi I id m.iftejs in 
TVKiird to which the loiili.ut ol iniini.i);e iIm’Ii 
enliaiiees her lights or li.ilillit ii-s. 

* NiHihiihlm! /Vnf//i >. /ssr Mmn AMuHo 
Khan (ISfl(i) a lloiit. If. ('. K. Z'M. 

3 It. V. Khalaltai (ISliD) r. Horn. If. C. K 
(I 'I. Ca), 'I. 

* AMul I'liaj Khiiji \. lhiK>.e,l>i U‘Wi) C, 
lioiii. L.Jt. 7;!S; Imam Ah Pahvun v. Arfalaa- 
n,-Hsa (1013) IS Cal. W. \. find. 

.’> See ooiniiient to this sect ion. 

8 Niehhabhai Pragji v. Ixse Khan Jlaji Ah- 
'hilaKhun (ISfiHJL* Jloiii. H.l'. It., 307, (wile has 
power to dispose ot iieruwii property l>.\ uhl, 
sale, or lease without consent of hushuml) ; R. v. 
Khalabai (1860) 0 Born. II. C. U., (Cr. Ca.) 0, 


(will- may he i oiiviLled ot thelt ol her liusliaiid's 
piopelly.) Uamuhiain-xMi IMi\, Shi'ih (I SOU, 
17 t'al. 670; the Hindu ease rd I’Hait Mon 
Mohint Jainailai \. Ila»uiita Kamar '<ia'lht\'W\) 
".'S e.il 7.M, iiinlaiiis an el iliorate .liidKinent 
ndiTiiiii: to scleral points <d aeiier.il ii|)|ilii,i- 
liildv.- -tlionah It must he leiiieiiiheied lli.it iii 
Miihaiiiiiiiidaii law iiiariMae is a pun ondrait ; 
III Hindu l.iw it is a s.i( i.niient . 

7 See Qiiiaii, Siira IV. v ;{i. 

S \|| III Id 1871; Indian iMvoiee Vel. IV. of 
18(i0,ss. 31. 3.'., 31, rSA -ll \iet.c. 03, l.'> iV 
16 Vi.f. r. 73. 

0 .See .1. \. R. (IS'Mi) 31 Bom. 77. Conti a, 
where parlies are aoveriied by English law: 
Maghew v. Maghtw (1806) 31 Bum. 77 ; if. m. 
202, lidow. 

WPalrirfiiv Kunharha (Ini’) 3H M.ul 385. 
'Benson A Sundapi .\iyar, .)■!.) 
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to mAiiitcii.inve 
from lioT bluoil 
relutlons. 


SbotION 24. frequently goes to live in th'3 family (tarwad) of the wife. Muhammadan 
law, certainly, contemplates no such “ passing over to the husband’s 
family ” as to sever the natural relation between the wife and the family 
in which she is born (cf. a. 225, below), nor does marriage create any 
family ” ties oxceptthe marital relation : the wife is a “ stranger ” (so 
far as Icga] relations are concerned) to her husband’s nearest kinsmen (cf . 
e.g., ss. 343, 341, 611, 641, below); any severance of the natural ties of 
kinship is jealously protected. Another observation in the same judgment 
Nor lose iier rigiit pofhaps capab'e of being explained away : To say that “ there 

is no obligation on the members of her natural family to maintain her after 
her marriage, even if she is divorced,” i is to overlook the theory of the 
Muhammadan law of marriage, divorce and maintenance. These remarks 
wore made in a case that was hesvrd ‘ ex parte.' The decision (which was 
against the absent r.'spondent), turned upon whether, imdei" Muham- 
i’ladan law, a gift to a person by his wife’s sister and mother becomes 
void, if the husband divorces the wife, and then dies. 

2. INTJSROOUaSK. 

tstrict cqualitj must be observed by the husband aiwjnjst the 
wives, if he hae mom wives than one. ^ 

The texts contain various other rules tvgulutiiig matrimonial inter- 
course, to which it is not necessary to refer in detail, as they are not 
likely to comj before the Courts. They will bj found in Hamilton's 
‘ Hcdaya,’ and Bailtic’s Digest. * 

When i - has to be determined whether or not tho wile has attained 
pube ty in connection with tho question whothc' the father oi other 
guardian of the girl ought to bo compelled to part .with her to the 
luogc; examination husband, the ' Fatawa ’ Alaiugiri ’ suggests, that, if tho girl goes abroad, 
by Women experts. , j should compel her to ajjpear before himself, and deteimine 
himself as to her eompetmey, —but if not, he should direct women in 
whom he can confide, to inspect her. * 

Sir iioland Wilson remarks on this ; “It seems, however, that this 
course cannot be taken iu British India, it havuig been laid down by the 
High Cjiirt ot Calcutta that no Court or Magistrate in British India has 
any right tij order the medical examination of a (female) witness, and 


Matrimoiiul 

Intercourse. 


Quoatioii ot 
wife’s attalnliiB 
puberty, liow 
(lutcrmlnod ; 
observation by 


1 J’nl-ric/ii V. Kiinfutchit (1911) S') Mad. 385. forensic practice. . . . Thus ... one should 

Men .on &SuuiUra Jf.) compnie them not with an English treatise on 

• 2 Dad. 11. 85, etc. the law ot husband ami wife, but, rather, with 

a llcfornng to these Sir it. Wilson says Midi na book as that of tho Jesuit Saiiehez, ])e 

• Sufh treatises as the Hodaya or Shara’ya-ul iSattclu Malrummio Sacrament, and they wUl 

Islam were intended quite as much to servo not suttee by comparison : " Aiiglo-Muham- 

the purpose ol what a liuuiaiiist would call madaii Law, 25. 

manuals for the eoufcsbionnl, us of guides to * 51 ; if. Ball. 1. 3W last 3 lines. 
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that Huch an examination iy an illegal and unjustifiable assault, for Section 24 
which damages may be recovered : ‘ Q. E. v. Juran Charan Dusadah ’ 

(not reportcnl, but referred to by Sir Andrew Scoble in his speech in the 
Legislative Council on the Ago of Consent Bill, 1891). ” ^ 

With great respect to the learned author, it is submitted, in the lirst 
place, that the ‘ Eatawa ’ Alanigiri ’ does not refer to any such inspection 
as could come under the denomination of “ medical examination, ’ or of an 
illegal or unjustifiable assault ; all that it suggests is, piesumably, the 
same kind of inspection that evcr\' witness undergoes when the Judge 
is watchmg his demeanour in the box. It cannot lx* supposed that the 
Muhammadan law could em|Jow’iM- a Judge to hold a “ medical examina- 
tion of a female,” and it will be observed that the ‘ Eat.iwa ' Alatngiri ' 
mentions the inspection by women, as an alleriutive, in cases where tiu; 
wife docs not “ go abroad. ” The rule, lu (he ‘ Katawa ’ Alamgiii ’ is 
in effect a counterpart of the Civil l■'loeedure Code, s 132, and 0 XXVI., 
r. 1, and the Lunacy Acts, XXXIV and XXXV cl 1853, s. fi, in the 
case of ‘ pardanashin ’ v.omen . ‘’the women m whom the ‘Qazj’ can K-vaioi nation by 
conlide,” take the place ol the jury of matrons in Eughsh law, in regard to 
the writ ‘ dc ventre iiispiciendo, ’ and the repi icve ‘ in favorc'in proiis.’ ^ 
iSo that the adjective law of British India aijpears to be practically 
the same as that laid down in the “Eatawa ‘Alanigiri.’ Eor, in a case 
where, in the opinion of the Judge, uu'dical examination is necessary or 
desirable, and the girl refuses to be examined by lady doctors, the point 
would have to bo decided by the Court on the materials before it, and it 
would, no doubt, take into consideration the Indian Evidence Act, s. 114, 
and illustration 9, thereto.^ If she does not so refuse, no doubt, “the 
women in whom the Judge can confide ’ would consist of lady doctors, 
and their opinion would be the evidence of experts under the said Act. 


The right of restraining the wife’s movements is an extensiou of the Husband’s 
marital right ‘ in rein ’ of the husband (as it is styled in the eommon law 
of England) not to be deprived of his wife’s society,* and to be able to prevent 
anypersonboingcriminallyintimatc with her ; with which again the inter- 
dict ‘do uxore exhibenda etduccnda,’® of Roman law may be compared.^ 

This right of the Muslim husband docs not. come into conflict with the 


1 " An^o-Muliaramadun Law," 170. 

* Stephen’s " Commentarlesi" 1880, (10th 
Ed.). II. 307 ; IV. 482. 

* Which is as follows : “ the Court may pre- 
sume. . . that uvideiiee which could be, and 
is uot, produced, would, if produced, bo uu- 


ivourable to Uic perhOii who withholds it.” 
a lu tlie United States the abduction o{ 
usbaud from tho wife has been recognised as 
1 actionable wrong : Holland’s “ lurispru* 
ence,*’ 154, citing decisions. 

S nigost, XLlil.. 30, 2. 
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Section 24. ci iminal law of British India relating to false imprisonment ; ^ for the 
Muhammadan law entitles the husband only to direct and guide his 
wife’s movements with reference to visiting si rangers, and showing herself 
in public. 2 The husband’s “ riglit of re.siraint ” docs not include 
magisterial powei-s of inllicting imprisonment, should she disobey him, 
or disregard his lawful directions.^ On the other hand, Ihe wife does not, 
in the absence of a provision to that effect, liecome entitled to a divorce 
by the very fact that the conditions incorporated in the contract of 
mairiagc are bi ok(;n by the husband. * 

iiiisbaturs In accordance, however, with the Quran ^ and the ‘ 8unna ’ '• and 

ciMsUse wii.-. the Muslim law books, t for repeatetl mds of disobedience the husband 
is allowed (after warning lli(‘ wife) to chastise her in(Klcrately.® That 
privilege is, however, not to be exercised in British India except with 
great eircuinspeetion ; for he would be liable! to bo prosecuted for voluntari- 
ly causing hurl, or grievous hurt, under s. 310, or 323, oi the Indimi Penal 
Code ; and then he would have the onus of ])ioving that he was “justified 
by law ■’ under s. 70 of the Code , or, in the Prcsidene.v towns, he 
may undertake the invidious task of showing that such a right to 
cause hurt or giie\ous hurt, is mclmled amongst the rights anil authori- 
ties of fatlicis of families and masters of lamilies, which are safeguarded 
by the statute ajiplieablc to the High Courts in their original juiisdic- 
tion. But such “ rights and authorities” might carry the husband a 
miieli shorter distance than he may hi* inclined to claim, ami the distance 
would depend “ on ail the eireuinstanees of the ease”, — including the 
discretion of the magistrate. 

English iftw ft 'vill he remcmhcrcd that the common law of lingland ga\(‘ the 

husband the right to eha.stLse his wife. The Riigli.sh (Souris decided 
<|uito recently against the husband's right to restrain the jiersonal liberty 
of the Wife, 


I liiduin edi.il Code, iS. 33‘J, 313, Kail. 1 
ll'l-r,0; ll.83-8.'i. 

* Wi(,li rvlerciice to tlie ubsurvaiivc of paidalt 
or ijonha.-ivi- (JuUil Prasad v. ito7/i«{l88S) JO Ml 

, JamiUuidin v, Abdul Majid (l'(15) IJ 
All. L. .1. JOU. 

« Sir, boiiover, tbe next foilouiiig imi.igraiili. 

* liadariiiintsstt Jiiber v. Mafmbtlla (1871) 
Ueiig. J.. K. 413, 15 W. H. 555. (.VfitUi 
Mohitbitlh Ally v. HureemnUv MytnuiiiiiMa 
(181)3) .Uni^ball, 381. 

" Blit those whose Dervcrsoncbs je Ie.ii 
■uliiioMiai flieiii, and remove tiieiii into IhhI 
eluinberM and ebaDtise them." Uurau IV. 30, 
33. On the other hand the Trophet said I'hoee 
who beat their wiviia do not beha\c well,” and 


lliat "hi IS (It the perfect Mussulmans 
whose »li-|K)silioii i‘( inosl liked by his faimly.” 
Miihrat -tit-Mai,abih, XIII., \i., 3. 

') ' \diiioiiish >our wiM's «iil, kindness, for 
«om<i. wcie (-(••ilcd out nf a e rooked rib of 
Ad.mi, .111.1, thereiiiip, it ie iM^li to siraighteii 
It, ye will ore.ik il, .ijid ii >011 let it alone It 
will ala.ij.s be < looked " Mikhrat-ul-Masainh, 
XIH. \l. 1. 

■ B.ui. II. .sr-ss. 

s L'l. Alha Bibi v. Kmhr Ibrulmn (l!)0!).) 33 
Mad. 33, 35. 

f .Sec h. 2, HbiiVe. 31 Ueo. ill. e. 70, s. 18; 
37 Geo. III. I . ] 13. h. 13, set out in table pre- 
ceding Chapter 11. 

10 /{. V. Jarkson 11801] 1 Q. B. 071. 
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4 . VAUIUTY OF AOUEKMKNT 'IUAT WITE MAY I.IVB WITH HER PARERTS. SECTION 24. 

“ There is some good authority, ’ it has been said, ^ “ for the .state- 
ment that tlie condition that the wife shall be at liberty to live with with her parents, 
licr parents, is void.” We may, for this, refer to Wilson’s T)ig< st of Anglo- 
Muhaiiimadan law, s. oO, Abdur Rahim’.s® Jastitutes of Miis,sidimui law 
Art. No. 7, par. .‘1 ; and to the decision in the ease of Abrhd Piroj Khan 
Husseinbi. •’ In the latter case it is barely sanl that Muhammadan 
law declares an agreement of this character void. It is subinittotl, on the 
authoritie.s, and for the reasons stated bt'low, that the law is not cor- 
rectly .stated in tht'se two d<*ei.sion.s ; th.it an .•tgrtrrncnt between the 
husband and wife at the time of the marriage nm.st lie upheld, HTde.s.s 
it contr.ivenes any specific rule, of l-tw or of (iiiblic policy : and that an 
agreement that the wife shall reshle in any parti< 'dar plaie floes not 
noce.s.sarily infringe any .spociHcrule of law. though it may occasionally 
prevent the hu.sband from having the will’s <oeiet\ • but piesiimably 
when the man at the time of the marnag.* agreed that the 

wi^Q may live with her parents, it is iin])lie<l that ho too should live 
there, or be a frecpient visitor, Ihere Th- lau is (|uite sufficiently 
partial to the hu.sband, an<l, it is siibmittcfl, thnttlie. Court .should not 
bo astute to enhance the bunlen on wives. 

The aullioriti(‘S (wliieli are ndcnTcfl to below) were cited in an earlier Kxaminntion 
Calcutta decision, ' where (it is siibinitteil) tiie law is more accurately 
statwl. With referencf* (*ven to the last citcfl «lecision, it sc-ems desirable, 
however, to ailvert to t wo eonskh'ration.s . (i) The bearing of the following 
from the ‘ Patawa ‘Alamgiri ' .Vnd there is no objection to marrying 
a woman as a ' Nuhuriyyah that is on the terms of sitting with hei‘ 
by day, and not by night.” '* (So that it would a]ipear that a sfipula- 
tion even contravening s. 24 (1) may be valid), (ii) Si condly, the 
pa.ssage from the ‘ Hidaya,' '* eiteil in ihe di'cision * referred to has 
been interpreted by the Court a.s showing that such a stipulation "is 
not generally considered to bo absolutely binding, though any infringe- 
ment of it may entitle the wife to a larger amount as her dower than 
that agreed upon.” It is submitted that this interpretation is based on 


1 Itnitm All Patwnrt V. Arfatuniiesiia 
18 Cal. W. N. 093 (Stt-phen & Mullick. JJ). 

* Sic, for Abdur Rehjiiuii. Mr. Justice Abdiir 
Kabim’ii book Is styled “ Muharainadiin Juris- 
prudence " and is au original work. Mr. Abdur 
Rehman’s book is a translation of the Egyp- 
tian code and is of no direct authority in India. 

s (1904) 6 Bom. L. R. 728 (Jenkins, C. J. * 
Batchelor, J). 

« UamidunnisM ififd v. SAeiib (isgu) 17 Cal. 


r.70, 073 : the Illndii i.ase ot Teluil Mon Moliim 
JanuKfaiv. Itnimntn Kumar A'i/)ffA(1901) 28 Cal. 
7.'il Cuiitatii'. an elaborate judgment referring 
to several point.s ot general applii abiljty, though 
it must be leiiieiiibenHl that in Mnhamniadan 
law marriage is a pure contract ; in Hindu 
law it is a siicniineiit. 

r> Ball. I. 19. ff. 15-17. 

« Heil. 49, Cal. I. par. 2, with the rubric: 
‘•cases ot btipulatiou in behalf of the wile," 
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Section 24. 


Texts hold 
oKreement not 
to take the ndfe 
out of her native 
city, valid. 


Such eontrocta 
and pobllc policy. 


some misapprehension. When the passages from the * Hidaya/ imme- 
diately preceding and {ollowing, are read, it appears that the text-writer 
is dealing with the results, upon the agreement fixing the ‘ mahr,’ of a 
breach of the other terras of the marriage contract,— and not with 
the (iiicstion whether the stipulation is “absolutely binding.” The 
argument in the text seems to be to the following effect : The husband 
having broken bis part of the contract (viz., not to carry her out of her 
native city) cannot a.sk the wife to abidt; by her part of the contract 
(viz., to jisk for t o higher dower than that agreed upon); and the wife 
may validly claim that her agreement to marry on the stipulatetl dower, 
was subject to conditions that have been broken, . ntitling her to claim 
any higher rights that the general law may give her, beyond those under 
the contract, viz., if her “ proper dower ” is higher, i to claim that higher 
amount: in other words that the husband having broken the specific 
agreement and having claimed his rights under the general law, the 
wife too may disregard the specific contract and claim her dower iii 
accordance with the general law. 

It would .iccm, therefore, that the ‘ Hidaya ’ assumes the validity of 
an agreement not to take +ho wife out of her native city. Tlio fact that 
the ‘ Hidaya ’ contemplates that the husband may infjinge the contract 
by “carrying the wife out of her native city ” a])])arci)tly .ag.u'nst her 
desire, surely cannot affect the rights of the parlies in British India, 
where the husband may not bo able to do so without ccmiing within the 
clutches of the criminal law: see the earlier portion of this comment. 
Moreover, the question here i.s not what would follov,' on a bicach of the 
agreement, but whether the agreement is void, rrganl to this 

latter question, inasmuch as, by the breach of this stipulation, <he rights 
of the parties are altered, as stated in the ‘ Hidaya,’ - and altered to 
the detriment of the person guilty of the broach— it would seem 
to follow that tho stipulation was not void. For the rights of the 
parties cannot bo altered by failure to give effect to a void agreement. 
Indeed it is not easy to discover tho principle of jurisprudence or 
of reasoning by which, from the fact that the non-perfonnance of an 
agreement brings about an enhancrxl liability, the conclusion can be 
drawn that the obligation to perform the agioemerit, is “ not absolutely 
binding. ” 

The hict that an agreement not to take the wife out of her native 
town is referred to as not being noeossarily invalid, it may be contended, 
does not furnish a conclusive solution of the question, .and that such an 

I See tbe seegnd footnote to Jled. 49. 
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agreement may be attacked on the ground that it in opposed to public Section 24 . 

policy. But, it is submitted, that the courts cannot lightly take upon 

themselves to declare agreements to be void on the ground of public 

policy; a great authority has statetl that public policy is an unruly 

liorse to ride. If it is difficult to guide the animal on level ground, it 

is still more difficult to make liim leap over a stile on which a great 

master of equity has affixed the device: “ Tt is the highest policy of 

the law that contracts should be enforced.” * And, where a stipulation, 

favouring the wife in a marriage contract, is sought to be disregarded by 

the husband, on the ground of public policy, the court should pause 

before taking as a guide to high moral purposes, a husband, who was 

willing to contract in derogation of tho^e purposes, ami who is apparently NereRslty of 

,r. 1 • 1 j. I huiK^nd 

unwilling to release, by pronouncing a divorce, bis rights imoer an 
agreement so obtained. If the highest policy of th»‘ law is that contracts 
should be enforced, an agreement of thi.s nature which the husband can 
dissolve at will, but by which the wife is bound down for all time, may 
be considered to bo clothed u ith something like sanctity. 

5. BREACH OK CO.VDTTIONS CONTAlNKi) IS 51 \'IR1A«R rONTRAt.l’. 

The breach of a valid condition in a marriage contract will not niRiitu arisiiKj 
necessarily give the wife a right to bo divorced ; 2 nor, except by the Shafi’i 
law, his inability to maintain her; ^ and a .vparation'ordcred by 
court on the ground of such inability on the part of the husband, is not 
valid. 3 But the broacli of a coiiflition may raise the amount of the 
‘ mahr ’ to the “ proper dower,” though a lowvr sum may have been 
fixed upon by the original agreement;^ conversely, the spc'M lied ‘ mahr' 
may be decreased when a stipulation in favour of the husband has been 
broken by the wife ; 5 or where the w'ife is discovered to have been 
unchaste before marriage. ® A breach of such a condition may be pleadotl 
as a defence to a suit for restitution of conjugal rights. ^ The marriage 
contract may reserve an option to the wife to divorce herself. ^ T'he 
provision that the breach of any specified condition (e.g., not to marry 
a second wife) will ‘ ipso facto ’ operate as a cancellation of the mar- 
riage is considered later . ^ 

Whore the husband has stipulated not to marry a second wife, is the Avoidnnce of 
agreement to be deemed to be in restraint of marriage, and thus void, leronc 

wife taken. 

1 JTesscli M. B., in Printing Company y.Samp- * Ball. II. 3.> (serond). 
son (1875) 19 Eq. 465. 1 Bmloor Ruheem v. Shiimtoonnigna (1867) 

^ tSheikh) MohabuOi Ally v. Mymonismi 11 5Ioo. L. 551 , 615 . 

(1862) Mar. 361. 8 BaOarunnUta Bibee v. Mafiatalla (1871) 7 

a Hed. 142; Ball. I. 443. Beng. I«. R. 442, and see ra. 128, sqq., below. 

* Hed. 49. 9 See ss, 12.5 <S; 144, below, and coiquient, 

•> Ball, II. 65, (par. 2). 
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Section 23 . contractal ‘mnOi/ unless it has been cxprcf^sJy i^tipuhit d 
for ill the ‘ murii’ coniruci. * 


• ’ .iiicl 

puriii.iiK'ii)' 
iiiarriiiKi-'. 
No‘Miit*ii’ innr- 
rin«<"! inmiiiKst, 

U-<itlis ami 
MiiMn/al'is 


Probill ioiiar 
iniirriiiK(‘ ot 

JCayptinii'' 


OriKlii ot 
‘ iiiut’a ’ 
iiiiirrliiKi'. 


Cdiiipun'il «itli 

pcnniiiicnt 

iiiiiiri.iac. 


K(ir a foinjiiuisfui oi soiuf of tins uici<lcii(s of "'^1' fl**^*^*- ^4 

a |K‘nnaixciit inairia^ro, soi* s. 51, beJow, and ooinincnt thi'ipf'*- 

‘Mut‘a' is nol l•l‘(:()gniscd amongst the ‘ l.s)iia’ili ‘ Sliiah Mussul- 
mans. to which school the Khojas and Bohras - of Bombay liolong. ^ 
iSyod Ameer Ali mentions that the ‘ Usuli ' and ‘ Mii'tazala bhiahs 
agree with the Sunnis in permitting a “ permanent ' marriage with a 
non-Muslim,- -from which it would appear that those schools of Sliiah 
law recognise “mut'a’ inaiTiages. ♦ Sees 51, below. No cases seem 
to haxe been decided by the Courts with reference to the ‘ LIsiilis’ and 
‘Midtazalas’ in which their own texts have been produced. 

Amongst the ancient Kgyptians (who wi're strictly monogamous), 
the woman seems regularly to have been taken on probation for a year : 
after which she was “ established as a wife.” •’ The temporary marriage 
of the ‘ Ithna ’Ashari * Shiahs is not in the nature of ii mmriage on approval. 

Amongst the Arabs before Islam, one foi ni of ri-cognisisl relation 
between the .sexes, con.si.sted in the woman imtertainirig the man in her 
own tent : by her domg so, neither party aciiuired any right over the 
other; she could dismiss the man at. any time she chose; and the 
children belonged toiler. ® There was thus entire freedom on either side 
to terminate the. relation (if such it may be eallisl) at any time ' Mut'a ’ 
differs from this pre-Tslaniic institution in the following main points ; 
(I) the periixl of the term iimst ho fixed at tin* time that ' miit’a ' 
is eontracled, and the dissolution of the tie within lh(‘ period is not 
originally contemplated ; ^ (2) there must lie a ' malir ' fi.Ked in the 
contract. On the other hand the features of the old relation are 
pix'sorved in that (J) no rights of inheritance arise from ‘ mut’a ’ ; (3) 
little formality is requiri'd for disclaiming the jiarentage of the child; (4) 
originally the woman entertained the man in her own tent, in the midst 
of her own tribe, and did not go to livi* with the man , .so, the woman 
contracting ‘ mut'a ’ cannot claim maintenance ; (5) the. restriction in 
the man's power to terminate the relation is, no doubt, a survival of 


1 flail. II. 07. Sre liitJie imilirrun/ii- Petit loi. 
of Lu.hh’n Suhiba (1882) 8 Cal. 7 111 , .iiid Maho 
melt Abid Ah Kumar Kader\. huilden .'iahiba 
(188(1) 14 Cal. 276,wli(‘r«5 llie Coiirl belli that the 
liii^baiiil iiwy Ik! orilereil, uiiiler the Criiiiiii.il 
I’nici'ibire Coile, s. 488, to Rive inaniti iiaiiie 
to hiN wife, iinleaa h« had v.'iliillv rele.|.ied 
her of (lie term bv a hilni-i-mnihhit, i. r.. Rifl id 
the IITIII. See’a. 288, below. 

2 (111 the wind Imlnu, kfe index 


» I'tu! Dii’njiam-ohlxliim (\olcs) eharae- 

♦ .M.ilioiiinifd,in Law, II. ;I20 ( 1008, third 

e,||ll»)ll 1. 

• Hollamra " .hiilKpriidence," liij, eitlnR 
lleMlIimt, Chre^lomathie neiiiotiaiic (1880) 

i \\\Il. 

P’of. \Y UoliertM.n Smilli's “ Kinship and 
Marriaue III Kill li Inilna.’’ (\ew Kd., I!l()7), 8'J’ 
" P.llt see s. 25, siili.s. (S). 
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<li(' fact that tlio man had loss powr over a woman Mhoni ho coiihl not Sbction 2Ch 
lu'iiif' to his own tent. 

^ S.—Pemma Prohibited from Intennarryinfj, 

26. Muslims aro prohibitotl from intorniarryinjr with •" 
oacli other for reasons (hereinafter more fully conswh - < ( I) 
depending on (l)eoiisanguinhy, ' (2) aftinit.v, (3) unlawful con- 
junetion, (4) fosterage, (5) “iddat,’ (6) di\oreo. (7) r. ligion 

of the ])arties, - (<S) supervening ilh^gality, (9) pjlgriinag<*. 

S(H* also ss. .")S, and 79, below, which contain ()iiali!''*<l ■< stru '^ions on 
eet'lain persons intermaiTV ing with ea<-h other. 

(1) Prohibition hij ('onisnngKmihj 

27. Prohibition by eonsanguinitv makes it unlawful for v.irrii.cf: pi.p- 

* , hiMted relii- 

a Muslim"* to marry tlie following of his"* blood relations: —tion.iA Mnod. 

(1) his-* own aseeiulauts !iow-high*soe ver, or descend- 1- v-o-mtims 

' ' ^ onlr.miil. 

ants bow-low -soever ; .mt-, 

(2) his** father’s or mother’s de.'soendants bow-low^- i.o.tiicrs or 

«oever ; ’I;,;';.:. 

(3) the sisters or brotbers of any ascendant how-high- i 

soever. ' 


(.i) riohibition by Affinity 


28. Kxcept as ])rovided l)elow, prohibition by affinity erohiintioii i.v 
makes it unlawful for a Muslim ’' to marry the following ' 
classes of persons 'pousev 

(1) ascendants or descendants of his** wife,'*-- or.ir>.o,..i. 

(2) the wife '■ of any ascendant or descendant; with j. .',i,mM ..t 

the follow'ing e.vcejjlions : {a) According to Sunni law, "I, i. 

.utt, 


1 rile L'xprfN'.K.ii •• U'l.if 1(111 liv liliKwl" 
niiKlithilM' bri'ii |ii(.-li-l.ii>l(' to •■(’oils.lliKiiiiiltv " 
.IS till- liiltiT word h.is .!( ((luri-il mtlu- Miili.iin- 
iniiiUii law ol Succession, tlie iiioie restricti-d 
ineauiiisr ol relalioii liiroiii^h niiiti-s. It h.is. 
however, been (oiisideied inadMs'ible to niter 
n familmr term. The I’.iisi Miim.iite .iiid l)i- 
loroe V<-t, a. :i, .iiid the tlnrii.-w .tet III ol 
1872, s. 2, both spe.ik ol eoiisiiiiitiimitv .is 
sviioiiviiioiis with hlood relation 

2 These are not e.ises of .^hisliins iiiteiiiiarn - 
umwlth eaeh other, but biive been ineliided 
here lor eonveiiienee. 


1 The innscnliiie iiieli-des tin- feiniiiiin- and 
the s||i<4ii|ai the (diiial in tins context. 

■ Hed.27, Itnil. I. 2:l-2t, II. 13-11. 

I Where the |iersoii lomerued is a woman. 
•' liiisliaiid ’■ shuiild be n-ad instead of " wite " 
111 till- roles (-)nt.iined in s. J8. 

<5 Hall I. 21, II. -22. r. g., .i nun Is prohibited 
Mom iiurrx itiK th^ niotlier of his wite, tliuiipli 
till- iiiarriiiKo with the daiiKhter may have 
lieeii dissoUed nil bout eonsiinniiatinii ; Kiinm 
Itiikhih V. M iisutmuHil Mnlakmr ami oHirrt 
(1317) .'.2 I*I1I1J. Ilei .. -.8 (No, »«,) 
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Act*) lliivllll! 
<«aiiio cHcct for 
rstablMiiiiu 
prohibit ion 

U'^ COMSIUlllllll* 

tion of iimr- 
rinKC ; 

1. iliirit iiitiT- 
ronrm-. 

•S. iinil>i(‘ 

t.iniiliniitv. 


marriage is lawful with the descendant ’ of .a wife, - with 
whom the marriage has not been actually consummated. ^ 
(b) According to Shiali law a man may intermarry with the 
descendants of a woman who is, oi* lias been, his wife, but 
with whom he has not consummatcid marriage, btU (a) he 
may not marry her ascendants, nor (h) may she marry 
oithf'r his descendants or as(!eiidants. 

Explanation, /. — Marriage is prohibited with a Avoman 
who lias been the wife of a son, ^ tliough the son has not 
consiini mated his marriage with her. 

Explanation II . — In Sunni law an irregular marriage, 
which has not been consummated, does not, for establishing 
prohibition by affinity, make the parties husband and wife. 

29. (1) According to the Hanafi, Hanbali and Shiah 
(but not Shafi*i) law ilUoit intercourse lias ilic same effect 
for the purpose of establishing prohibition by affinity as 
the consummation ot a lawful marriage. 

(2) According to the Hanafi and Hanbali law, but not 
according to Maliki, Shuti'i or Shiah • law, acts of undue 
familiarity, '^ whether lawful or unlawful, has also the same 
effect. 

(3) The Shiah authorities are divided as to the effects 
of such acts^; -{a) according to t)i(‘ majority of the 
Shiah authorities, such acts ^ render marriage abominable. 


1 (lilt I- u«! I.twliil mill Ihi iisi.'ii- 

tliiiit'. of !i hii'bancl i>r uile. IJ. 11 L I -24 (ulu-i<- 
(inlv file (liiilKhter ij iiieiilioiicil). aiiil UjiI. 
I. (If. '22 Jl) The Mii.ili law is iiiorii 

eNplieit on file point. 

2 Wlien the person couceiiii'il is a «<iin.iii 
liiislniiil ’’ should be read iiislead ol “• wile " 
IM the lilies lOiitaineU in s. 28 

» Bull. 1, 2t, .322. For tlii'i pin |iose " \.iliil 
retitement" W not eqm\alent to consiiiniii i 
lion ; see the connnent <0 s. 82, hi low. 

♦ I. e. .after the m.nrriiige with the son h.i» 
lieeii i|is.solved hy dealh 01 divoiee. eti-. 

'■ Ball. 1.2 >. 'I'he reason lor this IS flint the 
' ugliest ed inarrlaKi' i"* between .1 woinnii .I'lil 
l.iT i|iloiiil.iiii lather iii-liiw. .ind the exceptions 
ilo not retcr to nueli a case. 

'< B.iil. TI. 2.3; and Nce s. .12. below. It w'niild 
peiliaps he looic corrci t to s.m th.it hi snniii 


law iiiil.iwiiil I iiiijiii>ctioi> cslahlishea irrogiilarl- 
t\ nl iii.iiiiagc. and not iiiohihitioii to iiiiiru. 
bees S3, |« |,,w M.i'ik .iiid .xh.ili'i do not eoii- 
sidei illKit Iiifer.oio^e 1 . liii\ iiig any effeef m 
est.ilih-hing piuiiihilioii- ,s/itirh-i.\'iqayn Hook 
on .\iXvM, th. II (ml mit.) 

As to w-Jiieh see cI.ium (d> ol s. 29. 

8 I NUUK l AMiLi.iRiTi IS e-xplalned, as toueJi- 
iiig. with the hand, aIl^ {lart of the person of one 
ol the opposite sex, c\en Inadvertently, or kiss- 
ing him or her, or looking on his or her naked- 
iiess.or lying together, or embraeing, -pros hied 
that neither ot the partie.s Js below fhe age 
when desire first .wises, and that the act i.s done 
with desiie on the part of one ot them : Ball, 
1. 2.3, 2n. It. 21. Tniiehliig iin]>lies that there 
is no elotli or other siibstanec between the 
parties of siitlleient Ihiekness to prevent the 
w.iiiiith ol Ihe 1 . 0 . 1 , I heing felt : Ball. 1, JO, 
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but do not (like the conauuiination of a valid maniagc) Section 29 
establish prohibition to intermarry ; (6) according to a 
minority of Shiah authorities, such acts establish (i) 
prohibition to marry (and not mere abomination) between 
the woman and the father or the son of the man ; 
hut (ii) only abomination (and not prohibition to marryj .is 
regards all relatives of the woman, and all the relativf’s of 
the man, other than the .^on and father. ^ 

(4) [A statement by a jicrson to the clfeet tliat lie or "'""*■ 
slie has himself or herself done an act wliieit establishes 
prohibition by affinity — even tlioiigh tin statenicrit lx* 
subsequently letractcd — has also the same ell'cct.j - 

(5) In 8unni law valid rethmnent hjus also tli(5 same '• 
effect. '* 

(6) In Shiah law, an unnatural otleuce between two 
males, has also the same effect. ^ 


{3) Profiibition by Urilaivf'ul Conjunction. 

30. The prohibitions contained in this section are re- iToUibition i>v 
fenc'd to as prohibitions by unlawful conjunction : - wSfc?.oH. 

(1) A Muslim may not, at the .same time, be lawfully i. vumbe-r. 
the husband of more wives than four, •' nor the wife of more 
husbands than one. <*' Quaere, whether the ‘ MuTazala ’ 

Shiah law prohibits a man from having at the same time 

more wives than one. ‘ 

(2) According to Sunni law, a man may not lawfully Heiatioii-,hip 

*' ' between 

1 Itail. If. I Till' I'-il.-ul 

(A «<«»). 

* Qmieri’ Mliethi-i- tlii> is .1 riik' iiiereh i»l 
.'M'U’iiee. The strict Mulmiiiiimiliiii law .sci 
stroiiitly ahhorreil .such inniTliiftes, thul it diU 
not permit 11 statement cii this nature to be 
made even In jest nltliont the same consc- 
(liieiiec.s ns would lesiilt 1( the statement was 
true : Bail. [. !i(l. Cl. the etfect of aeknow- 
leclRjuent of marriiiue, s. 81, below. , See . also 
< omment to s. o b aliuve, 

* See ». 82 below. " Valid retirement ” 

IHu.^upposes a iiiarrlaire Ijetweeii tlie parties. 

* Ball. II. 27. 


lied. .11, Bail. 1. .JO-:it , 11. .*7, 2.'-. 

<5 L'tiijiit Afi V. ( ’> til. 

.{0(1, Hum Kumini lu re, (1801) 18 Cal. 201 
Cl. Ilie Fitlaini ‘Alami/iii, \ol. II., Book, on 
A’llfili, Cli. III. on the 4th class of iirohibitious, 
citing Mvhd-i'SiirukliHi, and adding that it a 
woman niaines two men in one contract, and 
one of the men ha.s alreaily four wives, then 
the marriage is valid as to the other husbnnd. 
Cf, Bttc/n«s,» V, (I'M I) 20 Mad. I,. .1. 

2fi0. 

1 See Sjed .Ameer Ah, '' .Uolunniiedaii Law,’ 
II, 21, 158 ; cited and commented upon by Sir 
It. WlUon, ■' Aiiglu-Muhummadan Law,” s. ii),’ 
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be tlic liiisbaud, at the same time, of women who arc so 
related to each other by consanguinity, affinity^ or 
fosterage, that they could not lawfully have intermarried 
with each ot her, if they had been of different sexes. ^ 

(3) According to Shiah law, (a) a man may not lawfully 
be the husband at the same time of two women who are 
sisters ; {h) nor may he lawfully marry, without his wife’s 
permission, his w'ife’s niece (some Shiah authorities are 
of opinion that such a marriage without permission, is not 
void, but voidable at the option of the first wife: the 
better opinion seems to be that it is void); (r) but he may 
lawfully marry, without such permission, his wife’s aunt. ^ 
Kx'phmdion.—Vov the piii’poses of determining whether 
unlawful (‘onjunction is established deceased wives are not 
taken into consideration ; nor wives who have been divor- 
ced, and whose ‘ ‘iddat ’ for divorce ^ has elapsed ; nor 
(accoj’ding to Shafil and Shiah law) wives who have been 
divorced irrevocably, notwithstanding that the period of 
‘ ’iddat ' has not elaijsed. 

(1) ft, having one wift*, [)ui |)()rts to inairy four more by one contract, 
'riic whole of the latter eontiiwl void. '' 

(2) H, cannot lawfully he the husband, at the .same time, of tr, and 
of H'”.s sister, or (n'liere H is a Sunni.) 11”^ paternal ,or maternal aunt. ■* 

(3) A Shiah may lawfully he the. husband, at th(> same time, of W, 
and of D, the daughter of IF'-s former husband (as the prohibitiem between 
/J and W is by affinity, and not consanguinity or fosterage). ^ 

It is staled m the ‘ Sharaya*-ul- Islam ' that a stipulation in the 
marriage contraet "that the husband .shall not marry another wife 


I lliiil. I,:n iliM-", not )iii-ii<iiiii .illiiiilv , liiil 
.illiMil> Is l■\pIl•'^l^ iiinitiiiiii-il m lli-il. J‘i II 
UciiiM Ih' iaIi.iciiiIiii.ii \ il .ilUiiiU brturc'ii tun 
HiiMifii Milhiii llir |iiiiliil>ituil (U'j'irc'., wen- nut 
I'niiiiKli III iii.ikc llif (uMjiiiiitiiin iiiil.iuliil , iiir 
iiiiili'i iiriiliiliitiuii^ lix JiHi-i.iur Is Mil liiiluil .1 

piiiliiliil lull lu.iiiist iiiti‘iiii.iiri.i,;i- willi piTsfiiis 
iii'.inrm lii'fi'i ri'l.il lulls li\ m llll.l•;l■, 

-■ lli-il. :;s, Ji). U.nl. i..n. 

‘ Hill. II. J{, JO (p.ll. •{). 

V 'MC ss ,Ui, .In Ih’Iuw. 

• IViil I tJ. .!!. 

iii-ii. .11), i’mii Ji. js , si-i- n.iii. jl iji 

\\ Ill'll .1 iiitiii .ilisciits iruiii lii». will; lius n-piuli- 


.lU'il Ini, .mil ill Sill's III jii.iMv lii'i' slsIiT, ur il 
liiiiith Will', he iiiiisi wait lur miii; iiiuiilhs, fur 
till' |M)ssiliiht\ III li r lii'iiij! iii'L'xiiiiiit." Sunil' 
iliirtiiis muiniiii'iiil w.iitiiij' fur a full yi'.ir 
lint 11 111 - km w that ahr w.w not picRiiniit ,il 
llir linu' ui lopinli.il lull, lliri'i' cuiirsi's .iiiil tlirci' 
iiiuiillis an- siiiiii iii||| " Cl. Hail. II. ICJ (p.ir |) 
7 I!.1ll. I. il. 

s SViiii-fi/imiiissii \. Khtzmmnn\u (1S2.1) 
I S. I). 21(1, .lijiiHi/ivMi Khntooii Iu»n- 

.l/ii«iii«mi A’/nlloiiii (ISU.'i) 23 ( 'ill. 130; Tiljiti \. 
Mouiit Khun (1U17) 41 lluni. 4S.'i. 

9 Uiiil. II. 7li.Su also till' Itu'iiiiuntnl-lduiii 
(.Veifi'd). 
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during the lifetime of the pawty wtih whom the contract is made, nor Section SO 
privately entertain a woman as his concubine,” is void, inasmuch as it is 
contrary to the law that the husband may marry four wives. Hut, no 
doubt, the British Courts would lean in favour of such a stipulation. 

Assuming that the (’ourt would be desirous of upholding a contract iic-ir.iini oi 
l estricting bigamy oi- polygamy, would the Indian Contract Act, s, 26, ' 

])rovont the Court from doing so i The question involves three con- >’• 
dieting considerations : first, the principle underlying the said section 
that marriages should not bo restrained ; secondly, the general recogni- 
tion of the fact that polygamy should be restricted as far as possible ; 
and, thirdly, the fact that the rule f)f Muhaminadati law permitting poly- 
gamy, has never been challenged in the (Joiirts. 

Such stipulations were set up in tw(> liiscs. 2 li» the earlier case, 
nominal damages were awardctl to the witV. The passage* from tin* 

‘ Sharaya’ -id- Islam,’ rcfciTcd to above, rioes not appe-ar to have been 
cited, and, if the parties were 8imnis, as Mas probably Cie. ease, it would 
not have been of authority binding on them All that the Court decided, 
however, was that the breach of such a contr.ict did not entitle the 
wife to a divorce. But, of course, the wife may, by contract, have 
an option reserved to her-self, to p»*onounce a divorce, anil such an 
option may bo conditioned on the husband taking another wife, ^ or 
it may bo unconditional. 

31. The whole of a contract, infringing tJie rules 
against unlawful conjunction,^ is void/’ but a marriage, 
contracted previous to the contract by which \inlawful con- '‘Oiijniu'tion. 
junction is established, remaiiLs valid. Whore it cannot 
be determined which of two contracts of marriage was the 
earlier, and the two conjointly have the etfect of establish- 
ing unlawful conjunction, both are void. 

It is unusual, nowadays, to coiue across a person in British India 
with more wives than one, unless there ai-e sjiecial reah<iiis for marrying 
a second wife, such as illness, or baireimcss of the first. It is still rarer, 


I Which Is ;is l()llow> ’• Kvciy ;iKiPciiii*iif lii 
restraint, of the ni.irri.igc of .my iicrsDii uthcr 
Ihiin a imiior la ^ol(l.” 

* (/Iccftcc) llnrriin \. Kluiroitlhih 

rillh>n,f!(il : (M/.W/) MnhiihKlh Alhl Uyw««- 
( 1 S(W) Marsh. SC.I. 

" As was till! cast! 111 liiufiininuDma Jiihi’e v. 
Mufmlullii (1871) 7 Jieug. L. It. 112, ami in 
1‘oono Bibi V. Fuel Jiuksh ( 1871 ) l.'i Ileim, l,.K. 


( Vl*l‘X ) 5 Sec lieebec Iltiioii \. Sbeik K/iyroUah 
(IS-18) Kiiiloii,3«l,(S7wiX/i) MiiJiiibiilh Allij \. 
UuHinHixm (|S(i2) Man li. 301. 

* Itail I. :il. 

• VcciinliiiK 111 llaii.ili I.i« "iircRn’ar ’ 
i.illici lliaii Mini - MT s. S.:, Iichiw. 

f> Hcil. 28 2'J:Bail. I. 31-27; 11. 21-2.-), 2,s 
(par 3 ), 



120 


MARRIAGE 


Section HI 


l-'otUT rlilldicn 
and footer 
parriits 

ilelliifMl 


Wlmf 

rouhtiUitf- 
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Ill sliallM lii«. 


Ill Miliili lin\. 


of coiirsn, for a man to inairy more wives than one by the same eoniract. 
A contract by which more wives tlian one are mairied, it may be men- 
lioneil as a iioint of aeademie interest, <loes not become wholly invalirl 
where the man Ls imohibited from marryiiifj one of the women for a 
cause other than unlawful eoiijniietion : as, for instance, if on(> of them 
is ah'eady married. ^ 


(4) Prohibition by Fonteragr. 

32 . Where a eliilcl, under the age ol’ two ycar«, lias been 
nursed by a woman other tlian its mother, in accordance 
with the conditions mentioned in s. .33, below, it is called 
the “ foster-child " of (he woman ; she is called its “ foster- 
mother; and the husband of the foster-mothei' is called 
the “foster-father” of the foster-child.-* 

33 . The folloiving conditions must respectively be 
fullilled for establishing the foster relations mentioned in 
s. 32, above : — 

(1) AccoMing to Hanali law the milk from the 
breast of t he woman must reach tlu‘ stomach * of a 
child: the (juantity of the milk, makes no dift’creiice, nor, 
whether it is taken by the child dire^ct fiom the, breast, 
or it is poured down its throat, or administered medicinally, 
nor whether the woman is living oi- dead at the time 
that milk is tak(*n from her breast.'* 

(2) According to Shaii’i law the child must he suckled 
not less than five times from the breast of a living woman.'* 

(3) According to Shiah law (a) the milk by which the 
child is nursed must not have ])rocecded from illicit inter- 
comse, ' (h) the child must he nursed direct Ironi the breast 

I I !i> loslri-falli'M." 

II I- < oii-i.lrif.l |>(l^slllh•. I,^ the .Miislliii * lUil 1 l!U, ly.'i, (piir. H), I'Kl <iwr. ‘.i), 
.iii'liui>.. tliMt nil iiiiiiiiiiiicil Mil'll! .-Iiiiiilil have j| 17. 

•iillicifiil milk ill lii-i liu-iist^ 1.1 siicklf .ii-liilil, ♦ 11 It 1^ iioiiicil IIjioiikIi (he ear, ui iitliei 

. 111(1 Hull .1 Minii.iii iiiiulil li.iM- milk liy ciMtics, |i. (l()e> imt establish iiiii'iina; nor, 

iiitcrtoiiiM', Without l>eiiiiii!! ■ 1 hiUI ; anil llie (rmum Muhuuiiiuil ilifisenl/ente) it .iiliiiiiiisleieil 

iiile htateil in stnel .u-emilnii-e with llie through a elyBter : Ihiil. I (Oil. 

iiitliontlcs, wouU he iii> fiillim-. " Wheie 1 Hail. 1. 1!)3, Ihii. 

milk is proJiieeil in the liiea..t ol the loatet 6 Heel. 07 , TO. 

iiiothi-r by liileiioui..r with :i iii.in. .111(1 -he h.i-i • Hail. 11 l.i. 

Inline 11 (liild III thill 111:111 he is 1 ailed tin 
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of the same woman, either fifte^ times ^ or during one Section 33. 
whole day and night : in either case without being suckled 
(luring the same period by any other woman; (c) all the 
acts of suckling must be completed before the child has 
attained to two years, and during the lifetime of the nurse 
and id) the milk must be in its natural stat<>, and not 
diluted, even in the mouth of the child. * 

Whether or not the foster relation is estahlishecl, depends upon ‘'tiW br 
two main circumstances: (1) the age of the child (2) the nuKle in, and 
[)eriod during, which the child is nourished by th(s milk of the woman. 

As to the first, the ago during which the relation ran arise is tixed at 
two years by Abu Yusuf, Imaiii Muhammad, Nhati'i :ind the Shiah 
lawyers. Abu ilaiiifa, however, lixes the. age at 30 months. 

“ The Prophet said, in the presence of all his women, ’ the ruhs 
of sucking I ho same women ar<‘ in infancy, and not in those of riper 
years.’ ” * The roixson ol the rule, is referroil to in the following : 

“ })rohibitiou is not established by any fosterage, except sueh as is the 
cause of growth and iiicroasi' whu*h arc obtaiui I only by the fosterage 
within its proper poriixl ; since a giowu-up person would not lind any 
effectual nourishmeut from sucking.” 

34. Where a divorced woman | or a widow] ** nurses I'nsur father 
a child, her former husband is in law the foster-father of the i»..thur u 
child, unless she has borne a child to a second husband wilum)! 
after the dissolution of her marriage with her former 
husband. 

35. Prohibition by fosterage makes it unlawful for a Prohibition by 

Muslim to marry any of the following persons : — in whom 

(1) His or her foster-mother or foster-father; 

(2) The foster descendants of his or her (a) father. or 
(6) mother, or (c) stepfather, •'* or (d) stepmother;-' 


I Ai-corilinn (o ..oiiu* Siiiali jiiiliiorilie^, leii 
t lines is eiioiii'ii ; llail li. i ; ami tliat is Hit* 
\iew foliowi'il by the author ot llir Dii^innim- 
ii/-Ialam iu-i-uriiiiig to whom siickliMii fcii (iineM 
siiccessiveiy, or tiioiigii mu* wlmii* liiiv, siillii'ps, 
* Baii. II. 1.1- it. 

•> lied. 08 : Bail. J. I'):i ; II. IT. 

V MinhtiU-ul-Mitsabih, Xlll. v I. (Matlhew; 
i. 02). 


'• IfPil. (i8-«<l. 

0 The aiithorilii-s reler niilv to a ilivnreinl 

1 Bail.! lO.'i (p.(r. 2) , II, Ij. 

a Bdutloii by blowl must be iimlerstood in 
S.33, iinlesathecpitliet “foster” or an expression 
iiniilyiiiR fosterage nualilles tlie terms. 

‘J Bail. II. 18-19. 
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Section 31. (3) His or her foster-father’s or fostej-inother’s ascen- 

dants or descendants ^ with the exceplion tliat in tShiali law 
prohibition is not established between foster-children of the 
same foster-mother unless their foster-father is also the 
same per.soii ; - 

[ Ex'pkumtion. — Under neitlicr the Suinii nor the Shiah 
law is it lawful for a person to marry his or her foster- 
Jiiothcr’s child; ^ ] 

(4) 'riie sister ‘ or brother * of any foster-ascendant •’ 
witli tJio exception that where the milk is ascribed to 
the foster-motliei- as the result of illicit intercourse, 
tJie foster-child may lawfully marry the paternal and 
maternal uncles or aunts of his or her (ilJe^itir)iate) 
foster-father ; 

(.3) The foster-ascendants > or foster-descendants ’ of 
his wife or of lier husband ; ^ 

(6) Th<' wife or husband of a fo.ster-parent or a foster- 
child ; « 

(7) Tn accordance with, IShiah Ian’, •' — {a) the child or 
foster-child of his or her own child’s fostiT-fathcr ; and 
(6) the child or foster-child of the foster-mother of his or 
her mother, 


1 It lia-, lu'cii till’ iiiadiii ,iiiiiiiii''t till- 
Kilters (111 Miili,iiiiiii.(il.iii liiK III Kimlis.i to .1(1(1 
tlie c\pro.s'.i(m~ •• how liiijli M*e\( r ” ii'id •* how 
low soever ” ultei the lueiitioii ol .im cmlanls 
and (1e.sreii(ltiiit~ Tins |>ijicti(( wns tollowcd iii 
the lirst (Mlitioii (It the iiresciit woik, hut. ,is i| 
seems to he t.iiitoloKKiil, it li.ls hi eli ileiKiited 
troiii III the iiii'seiit (ditinn 

i It.lll. II. 17. lit. The rc.iMiii, ol this exei ji- 
tioii seem to he that iirohihllioii hv lii't-’nire 
IS hilseil on the kioiiihI that toslei.ii'i- ‘ yivca 
Inereiise to the llesli .mil hones" ( Itaii. II 1.7): 
th.it pel soils who ha\e ii.iitn i|i.itei| in sin h m- 
ele.ise Iriiiii tlie .s.ime soiirce, he.ii to ein h other 
.1 |ih\sieiil reiiit'iiii iinnloeoiis to th.it ul iiiT'Oiis 
iiiitiil.lili lies! ended fioin thesnnie |•.ll■'l,ts ;inil 
tliiit the iiiilK Is to he asi iihed entiii h to the 
iii.iii iiiteieoiiise with whom hiis |iii.iliii i d d. 
N'e the next tout note . iind the iKiram.'ilih ni 
till ( iiiiiiiieiit headed ." iletlsiin lor |ilohih,|i(iii 
liV losk'liiKe." 

1 Ihiil. 11. 17. In a'turdiineu with the them V 
leleiied to in the last toolnole, the inoltibi- 


tion shoiihi he •( siii, t(,|, .inniiijssl Miialls, to 
inlerniaiii.me hetween V .mil l< when » is ii 
niitural horn ilnld ol \\ loster-inother. as 
w. .1 as Id A's tosier-l.ilher. 

♦ I e. hv hloiid. 

' I. e., (o) the jisi I Mil. ml li\ hlooil ol u foster- 
lathei or loslei-molhei. ut (h) the toster-tiltlUT 
111 mother ol an asKinlaiil In blood 

0 In Miiah l.i\v tostei.iee is nut established 
when the milk pioieeds tioni illicit jiifercoiirse 
.td, (,!i (ill. .dioM . 

' Med. 711. 

S ||e,l. i;<i Ikiil. I. l-ll-l'l-,. 

9 ]t Will Ih- noliicd ih.il tins Is the (ml,\ eiisc 
wheie the iiroliiliition In loslcriifte is established 
hi tween |K-lsons neither id whom m the foster- 
ihild. noi a line.il .isi i nd.int or ilescondanl, ol 
lh“ liister-i hild. 

10 Hehilion hv blood miiKt be iinileislood 
-. :r. miless till epithet "foster," or im e.\- 
pres.sioii initil.Mii}’ losteiiii!e, i|inililies the 
letins. 

»1 IkiiJ. It. 1.x. 
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I’ersoua^ not coming within tin*, 
jiilc of i)rohibition by fosterage, 
Aviio would bo prohibited from in- 
termarrying if they bore a similar 
relation through blood or airinity:— 

1 . Sister's foster-mother ] 

2. Foster-sister’s mother . . . . ) 

3. Foster-mother’s foster-sister.. 

4. Foster-son's sister 

Hrother s foster-mother , ^ 

(1. Foster-brother's mother ; 

7 Foster-brother's foster-mo- ] 
ther. j 

5. .Mother of paternal foster-'') 

uncle 

1>. Mother of inaterual foster- ) 
uncle J 

10. N'ephow 's foster-mother 

1 1 . Foster-child’s grandmother . . 

12. Foster-child’s aunt 

13. Son's foster-sister's mother .. 
14 Of child's foster-brother's) 

daughter j 

lo. (Sister's foster-father 

I(). (Sons' foster-brother 

r 

17. Niece's foster-father \ 

I 

IS. Child's foster-grandfather 
ID. Child’s maternal uncle 


(Sections and clauses of this work Section 35. 
under which prohibition would be ittwitrationis. 
established if the relation wei-e 
by blood or affinity, instead of 
fosterage 

s.27(l), ors 2S(2). 

s. 27 (1), ors. 2S (1). 

27 (I), or.s. 2S (2) 


s. 27 (2). ((( s 2S (2). 


- 27 (»). or s. 2.S (2). 


[Not prohibited, she uoohl be a 
brother's >.ife.| 
s. 27(1), ors.2H (2) 

.s. 27 (3). 

I'Phis would be his own wife.) 
s 27 (1), or s. 2S (I). 

s. 27 (1), ors 28 (2) 
s 27 (1), or s. 28 (1) 
s 27 (2). or if he is either brother's 
or .sister's husband, no 
prohibition arises, 
s. 27 (1), or s. 28 (1). 

.S. 27(1). 


xV./?. In the table, below, //o/m letters refer to females. Letters ///«vfmfi<(((v. 
in [larcnthesos refer to pei-suns w'ho aie. prohibited from 
mai'rvillg C lesU-al table. 

(1) (’ aiwl K art* natural-born son ami daughter of .V and H. 

(2) C has been nursed by A’, on milk piorlueetl by intereourse with 

I); iheri'fore E is the foster-mother, ami It is thefostc'r- 
f a t her, of C. 


t juil. 1.. I ill ii 
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Section So. (3) D has another wife G, who has borne to him a daughter F. 

{^) Q has numid a giil H on milk produced by intercourse with D. 

(5) E also has married another husband, b,— 

(fj) and has borne to him a girl, /, and, — 

(7) has mu-sed a girl J on L's milk. 

(8) M is the foster-daughter of I) and E. 



I’UOPOSITUN 

Proiiihitions C oaiiiiot marry, 

liy lohturasc' 

(1) E, his foster-mother ; [s. 36 (1)J 

(2) nor the mother of D, liis foster-father • [s. 36 (3)1 

(3) nor the mother of E, his foster-mother : fs. 36 (3)1 
(i) nor F, his foster-father's real child • [s. 35 (3)J 

(6) nor /, his foster-mother's real child ; [s. 36 (3)] 

(6) nor //, his foster-father’s foster-child by another woman: 

[8. 36 (3)1 

(7) nor M, his foster-father’s foster-child bv his foster-mother) : 

Is. 35 (3)1 

Aecordmg to Shiah (but not Hanafi) Jaw,— (J may mai ry J, 
his foster-mother’s foster-child by another husband : 

( s. 36 (3), e£ce,p,ion\ 

(S) nor the sister of 1), his foster-father : fs. 35 (4)] 

(Jl) noJ' the sister of E, his foster-mother : |s. 36 (4)1 

(Ihit may marry the sisUt of L or Gr, i.e., the sister of the 
husbaml or wife of his fo.ster-molher or foster-father) : 

(10) nor the foster-mother, or foster -daughter of his wife : [s. 36 (6)1 

(11) nor G, the wife of his foster-father : [s. 35 (6)1 

(12) nor any foster-child of his own : [s. 35 (5)j 

(13) nor any foster-child of his wife : [s. 35 (5)J 
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(14) nor tho wife of any foster-child of his own : [s. .‘lo (6)] SEOTIOiir 35. 

(15) nor the wife of any foster-child of his wife : fs. 35 (6)] 

111 addition to the above, according to 8hiah law, — 

(10) A*, the father of the foster-child 0, cannot marry II, nor M, 

Ihti children of C’.s foster-father ; (s. 35 (7)1 

(17) nor can many I, the natnral-born child of his son’s foster- 
mother. 

According to Snnni law may marry //, l\ M, I or -f .2 
A * may marry J by either .sdiool of law. 

See also the illnsl rations to s 52, below. 

The Muhamnnulan law diffeis from most ('ther systems in tin 
prominence it gives to fosterage as a cause osl dilishin' prohibition 
to marry. 

'riic leason for the prohibition by fodorage i.s thus stated m tlie itposon ror 
llidaya:’ ” l*rohibition by fosterage is tonnde<i .sole]\ in an ^pprehen- 
sion of a participation of blood (or rather of bodily substance, eansing 
two persons to partake of one nature) on account of th«‘ growth and 
increasing bulk of the body ; moreover, It occurs in traditions that 
fosterage is the source of a child’s growth.” ‘ Allusions are made more 
than once in the ‘ Hidaya ’ and the ‘ Fatawa ‘Alaingiri ’ to the same 
reasons, in order to elucidate the* rules of law relating to prohibition by 
fosterage, and in considering the validity of dissenting opinions. 

The rules of prohibition by fosterage aiC ba.sed on the effect given Q'Tanic 

1 1 1 . I 1 -I • foundation of 

to the verse of the Quran * which deals with prohibitions, and which prohibition hy 

so far as material at present, is as follows : lo^cragp, 

■ I'nlawfiil for yon are your mothers . . . and your ftister-mothers, 
and your foster-sisters and your wives’ mothers, and your .step- 
daughters.” Quran, VI. 27. 

In interpreting this verse, •’—(i) the expression ‘foster-mothers” 
is generalised, and taken to include all ascendants, so that foster- 
parents of all degrees are prohibited; thus we get s. 35, clau.so (1); 
and part of clause (3). Similarly, (ii) the prohibition against the foster- 
sister in the Quran includes the prohibition against the foster-brother, 
thus covering the ])ortion of s. 35, eUuise (3) not alreiwiy covered, and the 

I N()tt‘ thiit. we ari‘ now relernii!( to the I. ID) , but had upparently no utherlesa) elWctii. 
fostrr-tatlicr, and not to (', the propositus. * Ueil. 158 , sco .ilso bail. if. ; and the 

* Ball. 1. 194 ; II. 18. footnote to s. .l.'i (2), above. 

» Fosterage, as distinguished from aduption, The traditions or; the subjeet are, aeeording 
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Seotion 


TriulifiDii. 
QMaiitif> (It ml 
roiiiiirnl to Ihi 
slK'klpd. 


'I’lic ‘ 111(1, iv.i • 
im foiteraw. 


■ Katawi) 
’AlamKii'i-' 


a. whole ofclauso (4). Finally, (iii) in the expression “yonr wives’ mothers,’ 
the term “ mothers " is interpreted to mejin both classes of mothers 
mentioned in the verse, inehiding foster-mollieis : lienee arises the 
rule stated in clause (,’>) ; and, hy analogy from clause (')), clause (0). * 

There is a tradition that the Prophet said that if the child has sucked 
once or twice, it is not thereby prohibited to the nurse. - This tradition 
(in so far .-is it refers to the quantity of the milk required to establish 
fosterage) is hekl by Abu Hanifa to be siqiersoded by the verse of the 
Quran (IV. 27) whieh .s])eaks of the mother that has given you suck ” 
without any reference to the quantity of the milk. Sbafi’i and the 
Shiahs, on the other hand, give effeet to the tradition. Hence arises the 
dift’erenc(' between the schools as to that whieh tlu* law reipiires to 
establisli fosterage. 

The following detinition of 'riza,' or fostc'rage, is given in the 
'Hidaya': “A child sucking milk from the breast of a woman for a 
certain time, which is termed the period of fost(>rage. ‘ The general 
statement that “whatever is prohibited by consanguinity, is so likewise 
by fosterage,’’ comprehensively includes clauses (1), (2), (3) and (4) of 
s. 35, which correspond with prohibitions liy blocxl. In other resfX'cts 
the 'Hidaya' corresponds with the ‘Fatawa ’Alamgin ' in which the 
statements of a general nature about the iirohibitions by fosterage arc 
very short, and may be given in full, with the omis-iions of tlu' examples 
and discussions : 

“It is not lawful for a man to marry his mother * by fosterage, nor 
his sister by fosterage. •* . . . Illegality is induced b,\ suckling . . . 
provided it takes place within the proper peri^Kl . . . ( which ) the 
two disciples have said . . . d(x*s not extend beyond two years . . . 
when the full ])eri(Kl has expireil, the illegality by fosterage is not 
established by suckling after it. “ Illegality by fosterage is also esta- 
blished on the part of the father. • To the suckling, both his foster- 
parents, and their a.sccndanls and descendants, either b\' natural descent 
or fosterage, arc all prohibitetH , . . ; and the bi-o1h(>r and sister of 


I Sep pii. 1*1, 20, above, a^ ' 
(if flip qiiraii and (/iffus or .\ii. 

* ilitthcnt-ul-Mambih, latol 
(M.itliew's IranNlalloii, I. i>2). 

3 Cl. also Ball. 11. 17: “1 
.(UP iiftpr tlip aKP of neaiihift.” 

♦ Spttion .l.'i(l), abo3P. 


( hilUrpii of the lo-ter-tutlipr become tJie child's 
tostcr-brothers and ‘.jsters, and are therdore 
prohibited. No instaiipp.s are luentioned of the 
fostpr-childreii of the l(j»tcr-iiiothpr, but, these are 
inehlded in the sfatPiiK-nt mimedlately precedlnR 
that “ de.s('Piidaids ot loster-iiarptits b.v fosteraRP 
are prohibited to the foster-child.'' It will lie 
observed tliat. m aceordaiipc with the Shiah 
law. the foster-children of the foster-mother (hy 
another fosler-father) are not )irohibitPd, 
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tlio man ( i.e. of the foster-father ) would be his paternal uncle and S]5CTI0>’ 
annt. and the Ix’olJuir and sister of the nurse would be his maternal 
iiiiele and aunt ; and in like manner as to liis grandfatlier and grand- 
iiiotlier > . . . 'riio illegality of alfinity is also established by fosterage, 
sf) that the man’s (i.e. the faster-father’s) wife would be unlawful to 
the suckling, and tlie wife of the latter (i.e. the foster-cliild) uould 
be unlawful to the man and by the .siime analogy, in all eases *- 
except two : [These two exceptions comist of the first four ease's 

tabulated on p. 123, above. 1 

Observe that the words “ When the full period has expired, the 

. Ii\ ui-tcriicf 

illegality'by fo.sterage is not established by suckling atltr it," immediate- ii uh* 
ly follow the prohibition again, st marrying the loster- motlu'r as well 
the foster-sister, and cannot be taken to refer onlv to the sister by » vMirs. 
blood;-* so that the rule of the law is that unless the suckling takes 
place under the age of 2 (or 2J) veai.s, it docs not create any loster 
relation at all. 

Sir R. Wilson * has, it is .submitted, given to theiulc of prohibitions I'o^eriuip <iops 
. ^ . ,1 
by fosterage undue extension by saying that i he act of suckling m all ,, 1 , 1 ,? ot 

cases takes the place of an act of procreation." A vcfcrcnce to the autho- 
ritics that he cites for the proposition •' and, (‘specially, to what he terms to loiuiv. 
“the general statement,”*’ viz., "To the suckling both his foister-parcnts 
and their ascendants and descendants, either by natural descent or foster- 
age, are all iirohibited.” suggo.Ht.s that Sir Roland lias, apparently, not 
realised that the " g('neral statement " mcn^ly involves tlu‘ propositions 
m clauses (1), (2) and (3) of s. 3"), and that un<ler the said .statement prohi- 
bition can only be (‘stablished w'hert one of tlu‘ pirties is the foster-child. 

The instances that Sir Roland gives as " recogni-sed exceptions to the 
general rule of prohibition," are in no way exceptions to the rules forranlat- 
alin the ‘Hidaya’ and ‘ Fatawa’Alaiugiri.’ The instances are given in 
those booJ(s as examples, to show the ilifferenee lietween the incidence of 
the very similar rules applying respectively in the case of blood-relation 
and of fosterage. In order to show that this is the case, all the cases 
mentioned in the books, and quoted by Sir Roland as exceptions, 
have been tabulated above. It will be found on examination that none 
of them comes within any of the first six clau.ses of s. 35 of this 
work. With i-eference to the first tw'o cases the following pa.ssage 
is important : 

1 Section .I.') (4) ; Ball. I. Ull. liroliibition lK>tmcii the tostrr-brother and el.'itcr. 

2 SecUon S."! (5), (6). * “ AnKlo-Mnhiiiniiiixl.tn l..'iw,” s. .“17. 

» Sir Roinnd Wll«on in the erplttmfion to <i.37 • Vi*.. Hnil. 1. 1!)3— 203 ; lied. 67—7?. 
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pRomurTroK by ‘tddat 


Section S,>. 


L’ruhiliitioii to 
marry iliiriiii! 

‘ 'idiJat.' 


■ Iil.lut • 


“ It is not lawful for a man to marry tho ^islt'r of 1iis son byoonsan- 
•rninity, while it is lawful in the case of fostcraj'e , for the formt'r must 
1)0 oithoi- his own ilan^;h(t'r or his slop-da Uffhtt'i- while the latter is 
iioithor,"! and then an inslantr is oiven which can only occur whore 
slavery is recognised ; mz., when a sihler (hy consanguinity) of a man’s 
son is neither his own datighter. nor his slep-ilaiighter. - in which ease it 
would lit* lawful for him to marry liie girl. 

(5) Prohibition by ‘ ' Iddat 

36. (1) IVoliihilion by ‘ Hddat’ iiiakcs the marriage 
of a widow, or divorced woman or the marriage of a woman 
who is pregnant by illicit intercourse imlagnl ‘ during 
the periods men1ione<l in s. 39, (or danse (2) of s. 38), 
below. 

(2) 'Phe expression “to observe iddat ' ^ mi'ans to re- 
frain from remarrying (or marrying), as above referred to. 

Subject to s 38 (2) below, " ’idd.it ’ ma_\ also he dt'st ribnl as th<‘ 
period during which a woman is under a prohibition from marrying again 
after dissolution of bor marriage; or JV5 the ])(‘riod dining which a pre- 
viously e.xisting marriage is considered to be undissolvi'd lor et‘rtam pur- 
poses, notwithstanding that the husband lias died oi pronomiecd a 
divorce. The most important of the ineidents tor which llu' m.iriiagc 
is considered to subsist during ' ’itldat ' havt' ivtereiiee to (1) the right 
of the woman to remarry . ss. 38, 3tt . (2) the d-mn io mamtenanee, 
s. 300; (3) rights of inhentanee. s 1.14, (I) piohibition to marry b_\ 
unlawful conjunction: .s 30. (.1) the wt.in.ui is also re(piir(‘d during 
'’iddat' to observe ' hidful.' i.r*. mourning, by alistmeiiee fiom rich 
clothes, perfumes, jiiid other objects tbi beaut If\ mg her perst)n ■’* Ac- 
cording to Sha(i’i and the Shiah authorities ' liidad is not hieimibent 
on a divorced woman •’ No legal lesult.s follow from the olis'-rvance or 
broach of the rules as to 'hidad'-^ they an lliercto''e. not stall'd in 
any of the sections of this work. 

Prohibition by ' 'iddat,' it will l.c obM'rveii, is ji teinporaiy 
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prohibition : it lasts only lUiring tlio jH-riod that “ ’klilat ’ lasts. iSection. 3(5 

Thi) original objocjt of ‘ ’iddat ’ is tt) “ascertain the state of t Ikj iMruiiH to 
‘ womb,’' i.e , to ascertain wlujtlitir tht; woman bo pregnant.”- ci\il*!ii!(i 

‘ ’Iddat ’ primarily alTcids the right of the woman lo marry ; but 
the husband may not marry a fifth Avife, whih; one of his four wives is 
observing her * ‘kUlat ’ lor divorce, intr may he, dming the said i)eriod, 
marry that wife’s sister. 

The Civil Law ordained that no widow slumld marry ‘ inter annum 
luctus,’ ' and the riihi was established in Kngland untler Ihe Saxon an<l 
Danish Clovernments , ^ hut it st'ems to have fallen ndo desuetude by 
the time of Coke.'* 

37. According lo Shiah law, H a man knows that a imp 
woman is iindor an obligation to obaei vc ^ Mddat.’ aiifl "iniii i.i». 
purports to marry her, the loarnag.* i.- void; if, thereafter, 

they have sexual intt'ieourse with (;ach other, they can 
never lawfully intermarry ; but if the\ do not have such 
intercourse they may lawfully intermarry after the 
woman has completed her ‘‘iddat.’' 

'I’here seems to he no similar pro\isu>nin th" iSuiini law. 

38. (1) ‘‘Iddat’ is incumbent on a woman after the "ii- imet 
dissolution of a rightful or a seinblablc marriage^ followed by * .put ■ 
consummation, or the death of the husband.'' 

(2) According to Shiah law ‘ ‘iddat ’ is also incumbent 
upon a woman during her pregnancy by illicit intercourse. 

According to Hanafi law ‘ ‘iddat ’ is not incumbent on such 
a woman, but tluA man marrying her must refrain from 
intercourse with licr till delivery. 


1 11,1 ii. I. 

2 Hcd. rjs. 

» .Vi/crf Silih Minfiii J{fr, (l>HII) J(» M I,. .1 
IJ. See the la-t limliicili' lo .11. .il)o\e 
4 Cod., V., i\., d. 

< fiilaii <(«( iHitnlif itiioiliriHi //«#', in<s. 

Wdk, AiikI<'-.M\. I.I. KIIk'I V. Ii. Kmis , 
IJ. <!aiiut, e. 71 iiiio'i’d stciilien'‘s Coiniix-nl. 
(loth Kd. issii) 1 1 .. 'ins. 

'• Co. I.dl . Sa. ibiil. 

' Kill M.. I’d (liM), (Ihird), 

Islinii (.Wcf). 

s /. !>., she Is uiidei our ohliir.tlloii to rcliiiiii 
Iroiii 111,11 tMiiK — see ><. 

'» Ued. Ids, li.ill. I. .17-.1S, r.il-r,l. It.iil 


II. liil (p.ir. d), Iiii. (|i,ir. 1.). ’Ilie 
ii-Viqini'i (a ll.iii.ill iiitlionU) e\pl.iiii-. tli.'it. 
.iiioidiii;; to Aim A iisiii ili,' persons who 
ll.i\e llieiii'i l\es heeii "iiilU ol illnil inter- 
loiirM* iiuA Intel iiMrr>, while the wniii.ui is preg- 
n.iiit. The .Slii,ili ..nllioiities i|o not i«‘rnnt. it il 
the uuiiiiii is ob&erMiig the ‘iil,l<it ot duone or 
wiilowhooil Bail. Ii. Iti4 Hij. 

10 IJail. 1., .17 (pai. 1) , ,I.S (//. 1, d) , .l.'iO (p.u, 
d). This is the \iew ol Iniani Mm It.iuila, and 
liiiaiii .Aluliaiiiiiuid in .lei ordaiiee with wlueli the 
Jiilirit IS gi\eii Hail, I., .18. Abu Yusiit holds 
iiiarrisiRO diinng preKiianev lo he irn-giil.ii, i. /•. 
he is 111 opinion lint • nh/nt is ineiinilH'iit . 
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Section. 38 

JUustrutioiig. 


Elirrt of the law. 


Illh It iiitiTtounc. 


(1) H. contracts marriage with W and divorces her without con- 
summation : W need not observe ‘ Mddat ’ whether the marriage was 
regular or irregular.* 

(2) W, is married regularly ^ to H. On the death of H., ‘ 'iddat ’ is 
incumbent on \V for 4 months and 10 days, whether or not the marriage 
has been consummated, if , at the expiration of the period of “iddaf 
she is found to be pregnant, the ‘ Mddat ’ is prolonged till delivery.'* 

(3) H contracts a regular inaniage with W : the marriage is con- 
summated (where the parties are governed by Hanafi law, valid retire- 
ment is equivalent to cousummation): H then * dies, or divorces W 
\V must observe ‘ ’iddat.’ 

(4) H marries W, but the marriage is irrregular, the parties being 
governed by Hanafi law, — 

(а) they validly retire but do not consummate ; they are then sepa- 

rated by an order of the Court : •’ W need not observe 

‘ Uddat ® 

(б) they consummate marriage, and are then separated by an order 

of the Coiut : W must observe ‘ Mddat.’ 

(5) H is the husband of IF ; X purports to marry W, knowing her 
to bo tho wife of H, and has intercourse with her. In this case there is 
no semblance of marriage,^ and should X die or purport to fUvorco 
IF, no ‘ ’ iddat ’ is necessary ’ * 

(6) IF, a Hanafi vioman, is pregnant. She must observe ‘’iddat’ 
at least until she is delivered ; unless she is pregnant by illicit intprcour.se, 
in which case (a) according to Abu Yusuf she must observe ‘ ’iddat,’ 
and marriage with her is “irregular;” (fe) according to Abu Hanifa 
and Imam Muhammad (whose view is accepted) .she need not 
observe ‘ ’ iddat’ and may validly marry, but must not liave intercourse 
until delivery.** 

The effect of the law is therefore, that (a) if the husband dies, 
• ’ iddat ’ is incumbent en the widow whether or not there has been con- 
summation ; (b) if there is a divorce, then ‘ ’ iddat ’ is incumbent only if 
there has been consummation. 

Abu Yusuf’s exposition of Hanafi law also makes it incumbent on a 
woman, pregnant by illicit intex’course, to refrain from marrying until 

> Uiiil.I. 3.i0, sfil. .Hunumited, tlif marriime can be put 8ii end to 

* It, will Im> reinpinlHTPil that under Shiah law without any order nt Court, at the mere deilre 

t licie iH nothing like an irregular marriage. There ol either party. 

IS either a lawful marriage, or no luorrlagp at all. A Bail. I. 3uU. 

* liiul. ].3 .j3. ”• See a. 14, above, and comment thereto. 

* On valid retirement aee » 82 below. Boil. I. 37, and n. J. 

> .See ss. 84-8fl, liclow. Not liBMiig lieeii Poii- '• Hail. I. 17-18, •):,3 (/f. 4-12, 18-2U). 
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delivery; t but his view of Hanafi law is opposed to that of Abu Hanifa Section. 38 
and Imam Muhammacl, ^ and the ‘ fat\va ’ is against Abu Yusuf. * 

39. “Iddaf must be observed ^ during the pcriod.s unratiou or 
mentioned below ; — i. for < widow. 

(1) A widow who has been regularly married must 
observe “iddaf for four months and ten days from the 
death of her husband; and, if at the end of the said period, 
she be pregnant, the “iddaf extends in her casfi until she 
is delivered of the child. ‘ 

(2) In either of the following cases, riz.^ when 

(а) the marriage between the parties was regular, and 2. uv rtivnrc<M 

it has been consummated, or valid retirement widow i.v 
has taken place ; * and it has been dissolved by inarri.t'gr 
a divorce : (rr 

(б) the marriage between the parties was irregular,'* 

and the husband has died, (*> ” progn-mt. 

the period of the “iddat,’ is as follows: — IVuVlneu. 

(i) if she is subject to menstruation, (a) in Hanafi law, 
the * ‘ iddat ’ lasts until three monthly courses expire ; (h) in 
Shiah law until the expiration of three ‘tuhrs ’ " or periods 
of purity after menstruation) ; ^ 

(ii) if she is pregnant, — then until she is delivered; 

(iii) if she is not subject to menstruation for some 
reason other than pregnancy, — then, (a) in Hanafi law 
the “iddaf lasts for three lunar months; {b) in Shiah 
law, subject to subsection (4) below, for 78 complete 
days. 


I Rail. I. ; 350-3.57. 

* See a. .36 (2) above 

a Hed. 128-129 ; Ball,. I. I.i7, .3.*0-3f)5, ll. 
104-165. Delivery of a child by a pregiiaut 
widow does uot terminate the ’ iddnt before 
four months and ten days are over: llahia v. 
Imam Din (1900) PunJ. lire. 77, (Civ. Cose 29) 
Nathu V. Miust. Bibo (1887) 22| Fuiij. R«r. 81. 
(No. 38). 

* Bail I. 101. The Shiahs do not recognise 
"valid retirement” as equivalent to consnm- 
niAtlon ; but it Is said that where retirement has 


taken plaor. If ilie hiiitliand states on oath that 
Wio marriage was consumnmteit, his statement 
will be presumed to be true. Bail. II. 160, of. 
s. 5 B, above. 

■'> Dissolution of an invalid marriage, though 
brought about by the death of the husband, is 
put upon the same level as separation caused 
by a divorce pronounced by the husband, or by 
the Court. 

6 Ball. 1. 351 ; Hed. 128. 

1 Bail. n. 161; Da’oyam-al-ltlam (Notes) e(. 
s, 31; above. 
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Section 39 (3) In the following case, ^ — 

(3) If hiisbana -when the husband has divorced his wife, and, — 

dlef during ' 

“id*!"* ’ (6) he has died before her “iddaf has expired, — she 
must observe a fresh ‘ ‘ iddat ’ from the husband’s death, for 
the period that would have been obligatory on her if she had- 
been an undivorced widow, — but subject as follows, — 

(i) if the divorce was irrevoeable or triple, then, 
the period of the said fresh ‘ ’ iddat ’ must, according to Abu 
Hanifa and Imam Muhammad include three menstrual 

^ courses (if she is liable to them), and if necessary, the 
period of the ‘ ‘ iddat ’ must be prolonged so as to include 
them ; according to Abu Yusuf it must consist of three courses 
but has not to be prolonged beyond them •, 

(ii) if the divorce was revocable or pronounced by the 
husband in his death illness, then, the requirements contained 
in clause (i), above, need not be observed.^ 

(4) In Shiah law, according to the more generally 
received tradition, if menstruation is irregular or absent 
owing to a woman being past the age of child bearing, or her 
not having attained puberty, ‘ ‘iddat ’ need not be observed. ^ 

Explanation . — The reckoning of the period of ‘ ‘iddat ’ 
must be either by months or by courses, and the two 
cannot be combined, nor can a period during which 
there has been menstruation, be reckoned as part of the 
three months. ^ 

iiiuHrattmx. ( 1 ) H divorces his wife W, before she has reached puberty. One 

day before the three months elapse, W begins to menstruate. The 
‘ ‘iddat ’ will require three menstrual courses for its completion. •’> 

(2) H gives a revocable divorce to W. W has observed the ‘ ‘iddat ’ 
for three courses except one day, and then H dies. The ‘ ‘iddat ’ is pro- 
longed to four months and ten days from the death of H. ® 

(3) H divorces his wife W who observes ‘ ‘iddat ’ during two courses 
and then they absolutely cease. She must observe a fresh ‘ ‘iddat ’ 
during three months. 

1 The present subs. (3) of s. 30 wass. 40 In a Ball. II. 182. 
the first cilltlon. • Ball. I. 27 3.')0-3.'>5 ; Hed. 188. 1?0. 

1 Bull. I. 35] (If. 20-23) : 3.52 (H. 25-28). >' Ball. I. 3.55, 
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According to Abu Yusuf a woman who is pregnant by illicit inter- Section 40. 
course may not lawfully marry during her pregnancy any person other 6. ^ 
than the person who has caused her to be pregnant. Abu Hanifa and intercourse. 
Imam Muhammad permit marriage with any person, but forbid inter- 
course during pregnancy (excejit, semhle, where the person causing the 
. woman to be pregnant, marries her). See s. 38 (2), above. For ‘ 4ddat ’ 
in case of ‘ mut’a,’ see s. 25, above. 

Duration of perwxl of ‘*iddat’ 


On death nf regulnrlv On death uf Irreffiilarly On il’ on e,— 

married hiiKband. — married hnslmnd. 


if nnt pregnant : if pregnant : 4 moiithe i 
4 monthg and and 1U ilayn, or until 
10 day). delirery. wh icin' I'lr I 

i« lonycat. 


Where raarrl.iue h-a Where theie has Id’cn 
bee I cowsiim- valid reliiemeiit 

'dated. — onlj, — 

: I 


ff the woman id aubjort If the woman la not anbjert 

to menstrual ion : to meiistruation. — 

1^_ __ _ i 


t'unni law. .Slilali law ; If pregnant until tf not 

iiiilil 3 monthly until three titlirs nhe is dehcueil. pieunaiit 

courses expire expire. I 


Sunni law . .Sliiah law : 7S 

3 luimr complete iltiys • 

month). suhject to 

s. 3i)(l). 


Section 40 of the first edition appeara in this ctiition as s. 39. (3) 

(6) Prohibition by Divorce. 

41. Where the husband has pronounced three divorces * Thric divorced 
against his wife, their marriage is irrevocably dissolved ; - pr„,’ibiiio„ how 
marital co-habitation by them is then illegal, and prohibi- 
tion is established against their re-marriage ; the said prohi- 
bition is not removed until, (a) the woman has been lawfully 
married to* a second husband,’’* {b) the marriage with the 


1 The first seven words of the section might have been followed by any cessation of marital 

be “ Alter the husband has uttered three pro- life, see s. 121, helow. 

nouncemeiits of divorce against his wife.” See e Sees. 13, abote ; and s. 153, below, 
comment. _ * Bail. IL 182. 

2 This would be so notwithstanding that the 5 Permanently, not by mut’a Bail. II. 124, 
first two pronouncements of divorce may not 
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Sbction 41. 


JlluntratioHH. 


By “ three 
divorces ’’ Is 
meant three 
(or triple) 
pronounce- 
ments of 
divorce not 
neccessnrlly 
three diseolu- 
tlons of mar- 
riage. 


second husband haa been actually^ consummated,^ and (c) it 
has, after such consummation, been lawfully dissolved. 

(1) In 1900 H divorces his wife, W, twice. In 1901, W marries a 
second husband, Ha, and is divorced by Ha. In 1902 W l e-marries her 
first husband, H, and is again divorced by him twice in 1903. The 
two divorces pronounced by H in 1900, (before W had married Ha) 
are not to be added to the divorces, by H to IT in 1903, and so after the 
two divorces of 1903, H and W may remarry, without W marrying an- 
other husband. ^ 

(2) H divorces his wife, W, and tlien revokes the divorce by resuming 
cohabitation (or by remarrying her), and then divorces her a second 
time, and again revokes the second divorce, and re-marries her ; and 
then divorces her a third time. The third divorce cannot be revoked ; 
and there can be no fresh marriage between H and If, till W has married 
another husband, Ha, and W and Ha’s marriage has been consummated.* 
If the same process goes on till there are nine divorces of which the 1st, 
2nd, 4th, 5th, 7th, and 8th, have been revoked by A’s resuming cohabi- 
tation, then H and W are, in Shiah law, perpetually prohibited from 
remarrying. But such perpetual prohibition does not take place where 
after the last mention''d six divorces, W’a periods of ‘ 'iddat ’ have been 
allowed to expire, and H and If have been re-married (^ach time. ® 

The word “ divorce ” is ambiguous. It is used by writers on 
Muhammadan law to denote sometimes the dissolution of marnage„® at 
other times the formula in which the pronouncement of divoi ce i-s made, 
viz., the words that are uttered, or written, for the purpose of effecting 
a dissolution of marriage. Such words may be validly uttered, and thus 
effective ; or their utterance may be ineffectual for want of some legal 
requirement ; or, thirdly they may be recalled before the dissolutioix of 
maiTiageis effectuated, by which act the divorce is “revoked,” and hence 
no actual dissolution of marriage may take place, notwithstanding that the 
pronouncement has been made. When, however, it is said that a man is 
not permitted, t to remarry his thrice-divorced wife, what is meant is that 


1 I. «., not by mere valid retirement ; and 
lawfully, e. g., not during a pilgrimage or an 
obligatory fast, Ball. II. 126. 

t Ball. I. 43, 44, 205, 200, 292 ; n, 121 ; Barkat 
mi V. Jalal Din (1008) 46 Punj. Eec. 459 (No. 
!)7). Cf. Akhtaroonnim y. ShariutooUah Chow- 
>thrv (1867) 7 W. B,. 268, where it Is stated that 
from the fact of remarriage with the first husband 
the Court will not presume that all the require- 
ments of the law (i. e. marriage and consumma- 
tion with niiotlicr luisbiind) have been fulllllcd; 


ted guaete; see s. 40, below, and footnote thereto. 
8 nail. II. 124, 
a Ball. II. no. 
a BaU. U. 220 (first). 

6 It may also be used either to denote one 
special method of dissolving marriage, i, e 
tttlaq, or all dissolutions of marriage, vir., Includ- 
ing, e. g., tthar. Wan, ef'. 

T Fi*., unless the wife marries ii second 
husband intermediately. 
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after he has uttered three pronouncements of divorce, re-marriage is not Section 41. 
permissible.^ It is not meant that there should be three actual dissolu- 
tions of marriage, nor three occasions when the wife ceases to be such and 
leaves the husband’s society. For instance, the husband may (under 
Hanafi law) utter the three jironouncements in one breath, in which case 
between the first and subsequent pronouncements, there is no time for 
any separation to take place. In such circumstances the moment after 
the three pronouncements have been made, the bar against the partu s 
re-marrying comes into effect. While again, there may be two single pro- 
nouncements of divorce, each allowed to remain unrcvoked, so as to cause 
a dissolution of marriage, and each followed by a complete severance 
of the relation of husband and wife, and still the parties, if they choose, 
may re-marry immediately after the second dissolution of marriage. 

In this work the expression ‘‘ prononucemenl ot divorce” refers to “nivorre"-. 
the formula: “dissolution of marriage” refers comprehensively to all 
dissolutions : ‘ talaq ’ ( translated ” divorce ” ) w one particular mode of 
dissolving marriage. 

The justification for the rule of Muhammadan law in the present object of the 
section cannot be understood, unless it is remembered th t it did 
away with a great engine of oppression in the hands of the pre Islamic 
Arabs, who could keep then wives in a species of perpetual bondage, 
pretending to take them back after repeated divorces, merely for the 
purpose of preventing the wives from re-marrying and from seeking the 
then much needed protection of a husband. 

Mere “ valid retirement,” without consummation with the second The second 
husband, doe.^ not suffice to legalise remarriage with the first husband : be'^consui™'*^* 

8. 41. As the husband must be adult to be able to divorce, where “»ted. 
the second marriage has taken place with a boy over ten years old, but 
under puberty, it must await his amving at puberty before it can be 
dissolved ; see ss. 48 and 124, below. 

42. (1) According to yhafi’i law a ‘ khul’ ’ or ‘ muba- whether 
raat ’ is not reckoned as a pronouncement of divorce, for<nvorce nitwn 
the purpose of establishing prohibition ^ by divorce under 
8. 41, above. ® 

(2) The Shiah authorities are divided on the question 
whether or not a ‘ khul* ’ or ‘ mubaraat ’ must be so reckoned. * 

> Fii., nn'«»« the wife uutnles a second • SAarh-ul-Vitai/a, Nikah, chapter on khul,* 
liusband intermediate^ . ad med. 

* See 8. 41, above. 


BaU. IT. ISO. 



Skction 43 . 


(Shiah law) 
cancellation ol 
inarnage not 
divorce. 

After zlhar, 

expiation 

neece.Nt,ary. 


(Sl)luh law) 
alter ‘ li'an ‘ 
marriage pro- 
hibited. 


( Shiah law ) 
persons be- 
tween whom 
nine divorcei 
have taken 
place cannot 
intermarry. 


( Sliiati la a ) 
second mar- 
riage with 
stipulation that 
it is \aild only 
for legalising 
remarriage, 
void. 


Age of second 
husband. 


136 marriage: prohibitions 

43 . According to Shiah law the cancellation of a 
marriage for a physical blemish * does not count as a pro- 
nouncement of divorce for the purpose of establishing 
prohibition by divorce under s. 41.® 

44 . Where a man has made ‘ zihar ’ ® with reference to 
his wife, and the marriage has been subsequently dissolved, 
they cannot again lawfully intermarry ^ with each other, 
until the man has made expiation.® 

45 . According to Shiah law where a man has made 
‘li’an’® against his wife, and they have accordingly been 
separated, prohibition to marry is perpetually established 
between them.® 

46 . According to Shiah law, if a woman is divorced 
nine times by one husband (being twice intermediately 
married to another, or others) the- prohibition to remarry 
the husband who has divorced her nine times, becomes 
absolute, and incapable of being ever removed. ^ 

47 . According to Shiah law, where a marriage is 
contracted with the second husband, on the express under- 
standing that it is contracted merely for the purpose of 
legalising (in accordance with s. 41, above) the remarriage 
of the wife with the first husband (who has divorced 
the wife three times) and with a stipulation that the 
second marriage shall be effectual only for the said 
purpose, then both the second marriage and the stipula- 
tion are void. 

48 . For the purposes of s. 41, above, the second hus- 
band must, according to Sunni law, be at least ten years 

1 .See lUl— 1«9, bi-low. i Iff an 1h uu acuusatioti of adultery In a 

3 Hail. If. 61; Da'ayan (Sotea) : see p. .3.% .special form J 82—184, below. Bait. TI. 28 
alove. 35-36, 110, 120; Da'ayam (Notti) •. see p. 33, 

3 Xihar IS practically a statement by the above, 
hiisbiinil tli.at lie will not touch bis wife, because 6 Bail. II, 20, Da'ayam {NoUt). 

bill! is like a iiiutlier to biiii : ss 178—181, ^Ball, II. 28, 35, 86, 110, 120; g. 41, ill. (2) 
below. above ; Da'ayam (NoUb). 

* It would be more accurate to gay that tliey M Bail. II. 36. Xeltlier will a mere mul’a 
may intermarry, but caiiiiut have conjugal inter- do : Ball. II 121 ; JJa'iiyam (A’olea). 
course . nail. i. 2 .J 2 . 
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old; and according to Shiah law he must have attained Section 48 . 
puberty before the marriage with him can be dissolved. 

He need not be of sound mind. * 

49, Where the question is, whether or not, the second presumption 

as to consum* 

marriage referred to in s. 41, above, has been consummated, mation with 
the assertion or denial of the wife will be presumed to be lauu" 
correct. ^ 


( 7 ) Prohibition by Difference oi Religion- 

50. In accordance with Sunni Hanafi law, — 

(a) a man may not lawfully ^ marry a fire-worshipping, or Male may 
idolatrous, woman; ^ but he may lawfully marry a ‘kitabia,’ 

4.e., a woman who believes in a heavenly or revealed religion 
with a ‘ kitab,’ or book that has come down to the followers 
of that religion ; ’ (6) a woman may not lawfully ^ marry 
a non-Muslim even though he is a ‘kitabi’, i,e,, a believer 
in such a religion as is referred to in clause (a). 

Explanation . — woman who does not herself profess 
to be a fire-worshipper or idolatress, will be considered a 
‘ kitabia, ’ if one of her parents is a ‘ kitabi ’ or ‘ kitabia,’ 
notwithstanding that the other parent is a fire-worshipper or 
idolater. 

Believing in the Book of Abraham, or of Seth, or the Psalms of David, 


I Bail. 1. 290 ; II. 124 ; Da’uyam (Xotts). 

> Bail. I. 201. On premiinpUons of tlu» 
n.iture see s. SB, above, and coiuinent thereto ; 
and cf. AkhtarOonmtsa v. HhariutooUah Chowdhry 
(1867) 7. W. ». 268. There tlie ('ourt refused 
to order restitution of conjugal rights at the 
suit of the liusband, wlio merely proved tlie 
seoond marriage after the three divorces. There 
was no evidence of an intermediate marriage 
of the wife with auotlier liusband, and the Court 
refused to presume it in favour of the husband 
—Kd quaare. 

* In Hanan law it would be more accurate 
to >iay "regularlv ” rather than “lawfully.'' See 
ss. 83 Sgq. below. 

« Hed. 30 ; Bail. 1. 40. 

> III such a case, of course, the law by which 
the woman is governed in British India would 
also have to be considered : e. g,, Act XV. of 
1872 for Chriatlan women, which requires 
tiiut wiicii eltlier of the parties is a Christian 


the marriage sliall be solemnised In accordance 
with s. .5 of the said Act, otherwise it is void 
Cf. Be VB* (1885) 35 L. T. 711, noted In the 
cumiuent to s. 18, above. See also the Special 
Marriage Act, 111. of 1872 which required a 
renunciation of Islam before a marriage can 
take place in accordance with its provisions. 
A bill for the removal of that requirement 
was iiitrodnecd in the hcgislative Council, but 
It did not beiome law. 

« Bail. I. 41, 42 ; Uwmmt Bahadur v. Shaheb 
Zadi Begum (1870) 14 W. It. 125 ; affirming ou 
Review, 8. C., (1869) 12 W. R. 512 ; 4 Beng. L. 
K., A. c., 103 ; Bakhihi Ktthen Pratad v. Thakw 
Dot (1893) 19 AU. 376 (bolding that a Christian 
cannot marry a Shiah w'oman). 

1 Bail. I. 41 Quaere whether Buddhism is a 
I-ifabi religion : In AMuf Rantl* v. Aua Maho- 
med (1893) 21 Cal. 666, 21 I. A., 66 the P. C. 
held that the question was taken at too late a 
stage ill that uppi'al, and did not decide It. 
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•Section 50. 


Wlio Is « 
‘ kitabi.’ 


.Apostasy 
• Nowroa Pali 
V. Azia Bitr.’ 


makes a persuti a 'kitabi>’ hence a Jew or a Christian is a ‘ kitabi.’ The 
question has been raised whether a Buddhist is a ‘ kitabi’, but has been 
left undecided. ^ 

It has been held that the use of blasphemous language against the 
Prophet by a Mussulman husband amounts to apostasy, and dissolves 
the marriage ; ® and in another case, between Hindu parties, it was said 
that “ it would be extreme violence to the religious opinions and social 
feelings of a wife ’’ to force her to live in the society of a husband who 
had renounced her religion, and that in such cases the Court may refuse 
to order restitution of conjugal rights. 3 


(Sliiahlaw) 
marrlago Mth 
■ kitabia ’ wifi'. 


Sfiiali<<. 


• U»uli ’ u)ul 
‘ Mu'lazalu' 
Shiahti permit 
permanent 
marriage ^litli 
‘ Kitabia ’ 
Quaere eve i 
about ‘ Ithiid 
•Asharis.’ 


Mrs. Meer 
'Hassaii 'Ah'> 
instance. 


51. According to Shiah law marriage with the follower 
of a religion other than Islam is unlawful. The majority 
of the ‘ Ithna Ashari ’ authorities hold that a male Muslim 
may contract ‘mut‘a’ with a ‘kitabia.’^ 

The ‘IsmaMli’ Shiahs do not recognise ‘muPa,’'’ and theii’ law 
agrees with that of the Sunnis, see ss. 25 and 50, above. 

Syed Ameer ’Ali mentions that the Usuli Shiahs and ‘ Mu'tazalas ’ 
agree with the Sunnis in permitting a JIussulman to marry pernianently 
a wife who is not a Mu'issulman but a ‘ kitabia.’ ® 

Even as regards the ‘ Ithna ‘Asharis ’ the rule is not free from doubt ; 
for though the ” Sharaya‘-ul-Islam ’ ^ mentions the view referred to in 
the second sentence of this section as the most notorious, or generally 
received opinion, still, in other places, the author of that book seems to 
contemplate that a Shiah may be permanently mamed to a ‘ kitabia ’ 
wife ; and opinions are referred to in accordance with which a marriage 
“ even though the contract were a permanent one ” can be cancelled 
(subject to certain conditions) if the husband learns that the wife is 
not a Muslima but only a ‘ kitabia.’ ® 

Sir K. Wilson considei-s that proof is furnished of the fact that some 
Indian Shiahs take the view that a Shiah may marry a ‘ kitabia ’ wife 
permanently, by the case of Mrs. Meer Hassan ‘Ali, the authoress of 


1 Bull. I. 41 Quaere whether Buadhum to a 
/ ilabt religion : In Abdul Haiak v. Aua Maho- 
med (1893) 21 Cal. 866, 21. 1 A., 50 the P. C. 
held that the question vas taken at too late 
a stage iu that appeal, and did not decide it. 

2 Nowroz Ali V. {MummnutDAziz BUn (1870) 
11 P. it. 258, (No. 124); see as to apostasy 
having the effect of cancelling the marriage 
of its onn force ib.. pp. 263—257, 203, 204 ; cf. 
(Bai) Jina v. Khanca Jina (1907) 31 Bom. 
300 (excoiniiKiiiicatioii of husband sufflrieiit 


defence to wife In husband’s suit for rostitutiou 
of conjugal rights). 

• Muchoo V. Arzoon Sahoo (1800) 5 W.R. 
235. 

4 BaU. II. 29 . 

■> Sec 8. 26, above. 

0 Ameer ‘All's "Mabomtnedan Law," (3rd 
Ed. 1008), II. 320. 

7 Ball. II. 90. 

H Ball. II. 05, (pur. 3). 
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“Observations among the Mussulmans of India,” (first published Section 51, 
in 1832) “ who lived for 12 years with a Shiah husband in Oudh, then 
a protected Native State, all the time openly professing the Christian 
religion ; unless indeed we assume her to have been a mere ‘ mut'w ’ wife 
which the general tone of her narrative renders very unlikely.” * 

Surmises with reference to the case of Mrs. Mcer Hassaii Ali nimient- 
are not very helpful. For, even if she had /'ontracted merely a 
‘ mut'a,’ there is no reason to suppose that her external relation', 
would indicate that fact, or the terin for whieh she hr.d been riamase, 
married, any more than they would indicate any other i onditu>n that may 
have been included in the marriage coni ra<'t A.i ha.-> been pointed out 

in the comment on s. 25, ‘ mut'a ’ has its origin in a connection that 
was characterized by greater freedom and power in the woman Ihaii the 
ordinary marriage gives her. From (hai point of V!ew ‘ mnt’a ’ may 
be considered a less desirable form for the husband; but .Mrs. Meer 
Ha&,an *Ali (if she ever considered the matter .«.ud was in a position to 
dictate her terms) could hardly have objected a marriage in thi.s 
form, on the ground that her husband would have so much less power 
over her. Apart from this consideration, it may appear as a very adapt- 
able form of marriage, for, if the term is fixed at, .•■ay, lOOyeai s, the marri- 
age is as good as permanent, and it cannot be dissolved, like the ordinary 
marriage, by divorce, at the will of the husband, • and as regards main- 
tenance, inheritance, etc., the parties can agree to the term.s that they 
choose. In regard to inheritance, even apart from agreement, the hus- 
band might provide for the lady by his will. 


( 8 ) Prohibition by Supervenient Illegality- 


52. Supervenient prohibition ® invalidates the marriage prohibition 
of persons already married, where, after marriage, the par- by'^osterie. 
ties come to acquire a foster relation* within the prohibited 
degree, or one of them becomes a fire-iyorshipper, “ or 


1 '* Anglo-Muhaiuinadan Lnw,” 420. 

* See, however, foot-noteN to ». 25 (8). The 
power of the husband to relea-e the term may 
be restricted by agreement. 

* .\s to illegality sui)ervening in England, 
•tiler a contract has been made, see ; Haily 
V. De Cretpigny (1860) L. H. 4 Q. B. 180 ; Neirby 
V. Sharpe (1878) 8 Ch, D. 30, 40, 52. Ferson<t 
have been convicted In IJnglniid of what was 
ma<le an offence only after the m t was done, 
by u subsequent Act of Piirliainont ; ns Acts of 
Parliament used to have effect from tlie first day 


Ilf tlie Scssione hi wliich tliey were passed— 
that rule Is altered now ; Latles* v. Holmes 
(1702) 4 T. II. 660 ; It. v. Thurston (1663) 
I.ev. 91. Cf. H. v. Bailey (1800) Russ, dc Ryan’s 
t’r.Ca., 1. 

* This can only happen, of course, if one of 
tlie parties Is within the iicriod of suckling, 
t,e, less tlian two years old according to 
opinion of the majority of lawyers, (or two and a 
lialf vears according to .Vbii Hauifn) see .ss. 32, 
33, above. 

■1 Bail, 11. 18, 
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Section 62. an idolater:* provided that in the Courts of British India 
no person can be held to have forfeited any rights or pro- 
perty) or tohayeliis right to inheritance impaired, or affected, 
by reason of liis or her renouncing, or having been excluded 
from, the communion of any religion. ^ 
iilunratwni. (1) F and Fji are brothers, and their infant cliildien H, and W, are 

married to each other. H is then suckled by Fm, the mother of F and 
Fb ; and, thus H i)ecomes the foster-son of Fm : consequently prohibition 
is established between the marriage of H and W under s. .35 (.3), above, 
.since W is the descendant of H’s foster-mother. 

(2) In the last illustration, if H had been suckled by IF's mother, 
or sister, or by Fb’s wife, or by the wife of IF's brother, prohibition 
would liave been equally established. ■* 

(3) Whore a person has two wives, and one of them, being an 
infant, is suckled by the other,’ prohibition is c.stablished, if the maixiage 
has been con.summated, between the husband and both wives ; other- 
wise only between him and the adult wife.'* 

(4) H marries two infant wives, and they are both suckled by a 
stranger N. Prohibition is established by unlawful conjunction against 
H being the husband of both the infants, but he may remarry either 
of them at pleasure. 

Illicit intercourw Illicit intercourse with a relation of the husband or wife doe.s not 
render the existing marriage unlawful, though whore such illicit inter- 
course has already taken place before the marriage, it has for esta- 
blishing prohibition by consanguinity the same effect as consummation 
of a marriage.® 


( 9 ) Prohibitim during Pilgnmage- 


(Shiah ami 53. According to Shiali and Shafi*i law, after a man 

ShaflUlaw) . , _ . ... 

Prohibition has come within the sacred territory on a pilgrimage to 

we. Mecca, and put on the pilgrim’s dress, ^ he cannot lawfully 


1 Ball. I. 41; 11.30. 

* Caste DlsablllUeg Bemoval Act, XXI. ol 
18.10; and see comment to 8.1, above. Ball. I. 
41, IT. 18, 30, 41 ; Nowm Ali v. {Mustuntmat} 
.Uiz Bibi (1876) 11 P. E. 2.1.1 (No. 124); (B«0 
Jina V. Kharwa Jim (1907) 31, Bom. 366 

3 Bail. 11. 10. 

* Ball. 1. 198 ; II. 18, 19. 

•1 Even though the adult wife has been 
divorced, provided, iieeordiiig to Shiah law. 


that the milk on which she has nursed the 
other wfc proceeds from the first husband ; 
Ball. II. 15, 20. According to Sunni law. It 
does not matter from whom the milk proceeds: 
Ball. r. 20(1. 

6 Ball. I. 198 ; II. 10. 

1 Ball. 1. 198 (ff. 10-12). 

» Hull. II. 23. Cf. 8. 29, above. 

9 The pilgrim’s dress Is called ifirow, In Arable, 
and the pilgrim dressed In It, miihrimf 
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enter into a contract of marriage ; and, in Shiah law, if he Secttion 53. 
enters into a contract of marriage under such conditions, 
knowing ^ that it is unlawful for him to do so, then 
absolute prohibition is established between him and the 
woman whom he has purported so to marry, and the two 
can never lawfully become husband and wife. ^ 

Compare the perpetual prohibilion that the Shiah law inflicts 
on persons who marry when the woman is known by the husband 
to be in her “iddat,* and after nine divorre s ss. M. 41, above. 

According to the Hanafis the abo\ <‘mentioned eirciimstances merely 
forbid intercourse.^ 

§ 6. — Agents or Proxies for Marriage, 

54, A person who has not attained puberty, or is of 

^ JT ’ agents fcir 

unsound mind, cannot validly act as agent or proxy for mamage. 
marriage ; and in Shafil and Maliki law, no woman can 
validly act as such agent or proxy. ‘ 

The age of competence for this kind of agency is not affected by the 
Indian Majority Act, by reason of s. 2 thereof, which is as follows ; 

“ Nothing herein contained shall affect (a) the capacity ot any person to 
act in the following matters (namely). Marriage, Divorce, Dower, and 
Adoption ...” See comment to s. 5 a, above. 

65. An agent or proxy may be authorized to contract ^ 
a marriage, with a specified person only ; or with a person 
answering to a specified description ; or generally, with any 
person whatever.® 

An agent for marriage must be authorised before he aets as such, and ‘ 
the present section does not apply to a ‘ fuzuli,’® i. an unauthorised person, 
person purporting to act on behalf of another without the knowledge or 
authority of that other : see s. 57, below, and the illustration to it. 

I If he Is not aware that the marriage is a Boll. 1. 133. 
unlawful, the marriage is nevertheless voW ; but ♦ Bail. 1. 10. 46 ; 11. 4 ; Bed., 43 (ool, $.) 

I)rohiWtlon ijotween the parties Is not cstnWi-iioii i Fiuuli means " busyl) 0 (l.v, ineihller. ini- 

unless he is aware. lawtlnent fellow." 

6 Ball. 1. 375, 7S ; if oil, 43, 
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Section r)(). 

One person 
repre'feiitiiiR 
both Sides. 


Hatlllcutloii ot 

iiinrrinKe tiv 
iiiiaut.hori!!eil 
person. 


lllunirntian 


Afsent must be 
nxpKssIsr 
niithorised to 
marry principal 
to himself or 
his ward. 


56. The same person may have, or be given, authority 
to act in a marriage contract as proxy or guardian for both 
parties ; or as proxy or guardian tor one party, and princi- 
pal on his own behalf; or as proxy for one party, and 
guardian for the other. ^ 

57. (1) Where a marriage is purported to be contracted 
by one person on behalf of another, without the knowledge 
or authority of that other, the latter may, except under 
iShafi'i and Shiah law,^ elect cither to ratify or to disown 
the marriage. The ratification may be express or implied, ^ 
provided tliat it takes place before the death of the other 
party to the marriage. ^ After ratification the same effects 
follow as if the marriage had been initially contracted by 
the authority of the person ratifying. 

(2) According to Shafil law a marriage so purported 
to be contracted is null and void. ^ 

(3) The Shiah authorities are not unanimous on this 
point : according to some, such an unauthorized contract 
is void and cannot be ratified; but the view of the majority 
is that it may be validly ratified. 

F purports to contract his daughter, D, who is of age, in marriage 
to H, and it is not determined till the death of H, whether D assented 
to, or rejected the marriage. H s heirs allege that there was no assent, 
and that D is not H's widow. If D alleges that she had authorized F to 
contract the marriage, she can inherit, but not if she alleges that the 
marriage was contracted without her authority, and that she ratified it. ^ 

58. An agent or proxy for marriage cannot, unless he '^ 
is expressly authorized to do so,-’ contract his^ principal in 
marriage either with himself, or with any person who is 
his ward for marriage ; nor, where the principal is a woman, 

* Bail. I. 184 , Jfetl. 42. Sahiba v. Mahomed Uthkenee Khan (1873) L. R. 

* ifed. 42. I. A., Sup. Vol., 182 , 26. W. R. 26. The rati- 

3 \i tu Hale by fuzuli, see Hed. 296, and fleation must be before tlio death of either 

Indian Contract Act, HI). 9, 197. party: hence the last clauHP of the iUuHtration. 

* Ball. 1., 60, 85. 8 The masculine Includes the feinlnliic Render 

:> Hed. 42 ; Ball. I. 76, 85, 87 ; II. 8. In a. 58. 

6 Hed. 42, 9 Ball, I. 76, 77 I II. 9; sec also Hed, 388 

1 Bail. T. 60; see ISemb) Mvlka Jehan (col.i.). 
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with a person not her equal in respect of the matters Section 5? 
mentioned in s. 80, below. 

There is difference of opinion on this point amongst the Shiah 
authorities, but according to the ‘ Sharaya'-ul-Islam ’ the more ipprovod 
doctrine agrees with the Sunni law.' 

In the ‘ Da’ayam-ul-Islam ’ (a Shiah Isma'ili text) it is provided 
that the authorization should be in the presence of two witnesses. A 
nice question might arise whether this rule is one of evidence, or is suffi- 
ciently attracted by the rule containe<l in s. 23, above, into substantivi! 
law. 2 


§ 7 * — Guardians for Marriage. 

(1) Qualifications for Guardianship for Marriage- 

59. A guardian for marriage is a i^erson who is , 

authorized by law to make a valid contract of marriage ^ 
on behalf of a minor, or of a person of unsound mind. 

'Che expression “ guardian for marriage " is generally used to trans- ‘Waii.’ 
late the Arabic word ‘ wali,’ which seemt, to have a wide connotation, 
ranging between, and partly including, the notions of guaidianship and 
of agency.-'’ 

As to the powers of a guardian of the person or of pioporty, with 
reference to marriage, see s. 230 and comment to s. 232 a, below, and 
Monijan Bibi v. District Judge of Birbhuiii.*’ 

“ Guardians for marriage " would be what Prof. Sohn calls " tutc- T’iit<-iary 
lary representatives ” in Roman law, t.r., where the principal himself is 
incapable of performing the juristic act in question,^ 

It has been held * that a suit may be brought by a minor wife on 
an agreement between her father and the father of her husband, to the 
effect that she would be paid a speciffetl sum as soon as she entered her "J'wciUiie v. 
husband's house, and that the principle that one who is not a party to 
an agreement ^ cannot sue on it ^ has no application to such a case. 


I Bail. II. 9 (Rrst.). 

* Da^ai/am (Notes) ; see p. 13, above 

a QuanUans for marriage l■ullllut be ap- 
polnted by will (a. 08, below). Quaere, whether 
the appoiiitineiit of a gtiurdiaii by the Court 
iindot the Ouardions and Wards Aet olfeeft the 
rl^t of the Kuardlan (or marriage, see ss, 

254, below. 

* (Samh) Khwaja Miihunmud v. (Navab) 
HusaiHi Bemirn ( 1!) lU) iTi All. 410 ; 3 II. A. 152 . 
12 Bom. 1. 11. U38 (V. Attention may lie 


ilrauii to KuUan v. Mimamal Piari (1870) 
14 I'liiiJ. Kcc. 448, (.Vo. 157) tor a discussion of 
this topic. 

•> Cf. Indian Limitation Aet, s. 21 (1), by which 
a gnanliaii, eoiiiiiiittce, nr manager of a person, is 
ineliided In tin- terms “agent duly authorized. ” 

6 (1014) 20 Cal. L. 91. 

' Inatltutloneii, s. .32, Transl. p. 145. referred 
tu In Holland's “ Jurisprudence,” lOS. 

8 Twed^ X. AUcinaon (18A1) 1 I). A S. 302. 
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Sjic:TioN ()(> 60. No pcrsoji who is under the age ol puberty, or of 

Who iiuv imsoujid iiiiiul, or who does not profess Islam as a religion, ' 
muMi.n!.'. can be a guardian for the inarriage of a Mussulman.- 
iiiii'ir„tii„i A ^riiliiimmiulaii fi-mak' is miirriod in licr iii1iiik'\ by Iut mother, 

<ij>;aiiisl tli(‘ consriil of Iut falluT, who has Imtoiik' a ; lioM that tlu' 
inari iaoi! is valid, and llio husband may sue for rest it iilioii of conjugal 
rights. ■* 


iiiiMor'-. 
Illll.llll • .iiol 
iioii-MiMiiii'. 


l-iiiiurAl rult' 


Mi^nuc ol 
Kf'iniinc 
tl.llJltlOII!l 


The lollowing ari^ translations of extracts trom the “ Diirr-iit- 
Mukhtar, a book of authority on Hanati law ; 

■■ Kroiii the detiiiition of a guardian, it follows that a minor, an 
insane person and an executor • are absolutey ^•xeluded. Unless a minor 
Ol insane person eeases to be under the disipialilieatioii of minority or 
insanil,N, and unless an executor is also an heir, he c.i.nnot lie a guardian 
tor marriage, whether or not the father has appointed him giiaidian b\ 
his will. And, since it is nocessary for the guardian to lie mi heir, so 
a non-Muslim ami a slave also caiuiot be guardians for man lage . . . 
Guardianship for inarriage may arise m four \va\s. (1) by • qa'iibat 
(i c., blood relationship): lus a fatluT ma,,' eontract Ins daughter m mar- 
riage, (2) by ownership: as a man may contract his slate m marriage, 
(:}) by the ' wila ’ of emancipation; (•!) by ‘imaniaU : as the rulei or the 
Qa/ii may contract one who has no hens tor marriage. ' •’ 

"The general rule is that the piTsoii who '•an deal witli his own 
property, can deal with liis person ; and one tliat eaiinol deal with his 
own projiert y, cannot deal with his person , hence, as a sane woman, 
who IS ot age, e.ui deal with h«r propertt , nIic can also deal witli 
her ]i('rson by w.iy of marriage. ' '* 

■■ Bukhari and Yah>a ibn Mu^ayvan have said tli.d on this point, 
that is, on the conditions ot gnanliaaship, not a .single Iradilioii is 
correct . '■ 

'I’lic absence ol authentic tiaditions on the point will ' Xphiiii the 
,sti iking divTigcncc amongst the four Sunni schools, and even 
amongst the threi- expuiunts ol tlu. Hanali school -iiol to iiieiition 
!he ditferenei* between the Sunni'- and Shiahs see ss. til, t)4, tio, 00, 
below . 


I II, \liitiiiun Ifthl \ Ih'ihul ftiilqt' nf 

i!„hhii,„ (I'lio JO e.ii. t. . 1 .. ■ 11 , 

i n.iii I. 17. ei. II. 10 . 

" III Ihi iiiiilhriil Miiliiii (1S71) 1.1 llriin. 
1,. K. Ii.li .1. Iliikihi V. .1/0 tali (18S7) JJ I’lii.j 
ll<;i . IJIi (.\ii. ill, ^rr, liuAM-Vur, l.l-J--- i itcil 111 
Uir luot.Mut.i'-i tu till) luiuiiiviit to Uil.< ^citiOD. 
* wall it'li-iniit! to the exeiutor, it would hi 


muie '-iiijli' Ml -.iiv (hat lio ii.is no iii’iit iiv 
iirliii' <il III- in'iiii! .Ill (AiTutor. Till- .Vrabii. 
I'liiiiii I'Ajiii '.V'., tli.it urii-i', uhidi IM iiiadc ili'iii, 
li\ the iicxl -.1 nirncc. 

'■ Diirr-i'l-MHlihtiir, Hook on Sikiih, Cliaptur 
on With ././ Ilia 
0 Ihul. 
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i.rilmiii tor 
iriitw uiaiie 
•i itjtuert 
■Ml I'lain, 


The Caste Disabilities Removal Art, XXI. of 1850, refers to those who Skotion IK*, 
have “ renonneeiJ or have Ixh'ii excliulcd from the eonimiiniori of any Bitt'ft ot 
religion.” Will it th(^^ofore entitle a person to act as guarflitin for tinir 
riage, though, having been a .Muslim, he lias ,ipo.st<ati/.e(i I It it is held i. ..n .'i.im 
that prevention from being a guardian for marriage, is " foifeitu.e ot a 
right,” the Aet will apply, and will remove the disquabfieation iuipo^ed 
by Mrihaminadan law. It has been held that ihe '])pouitii.'‘iit of it 
guardian to a minor evim for general purposes, is not a mutter i.t such 
private right, as can bo the .subject of aibitration * tbi t!ic other hand, 
a Hindu mother, ^ and (following that di'eisiii.i) i ''i..ssulmai. f.it’a'r ‘ 
have been held not to have forleited, 1)\ il.eigo .eligio*.. their righ* 
to the custody and education of their chi.. Iren Re.l die ri- ht to i n-'i dv 

is more likely to be held as a class of «igiit eoiitemplat'‘d by \i ■ V\1 of 
1.S50 than the power to aet as r(‘pr< sentat'ves '^or ri.nriages ; l</> the 
latter “authority ” is given, .is t\iis aid by ll•l.llll 'bu llanil.i, ' out of 
regard for the. interest of the child ' ^ words th t iiHiiht ha\e been taken 
out of our law re])ort.s of to-day '• Hesid.ts, m many sueli ciues, the 
difficult cpie.stion is involved rel.itmg to the religion in whu h ib.e child 
.should be brought up.’* In .i liomb.iv easo^ a ♦•onverl to Islam Irom 
Kiiiduisin wius held not to have lo.^l Ins aiitlio. it to giv'e his son In ado])- 
tion to a lliiulu, and it was a.ssumed that the authority to viee in adop- 
tion was a right within Aet XXI of IS.'itt,- the only (|uestion that was 
considered being whether .idoption w.is ni its nature Mich, at act as 
could be performed only by a Hindu The la^'t cited i-ase seems to ha\<‘ 
some bearing on the present cpiestion . if the ])o\\(‘i to give in iido])tion is 
held to be a right falling within the .\et. it would seem to follow' that ilie 
power to give in marriage would also be .so heltl. Still, the Courls would, 
no doubt, consider the jireseiit ipiestion on its own merits, and w oil'd 
jiroliably ])ref(*r to deeidi* each ease on a consideration of all the eireuni- 
slaiiees, without fettering their diseretion. 

The Caste Di.sahilities Removal Aet does not apply, of eonnse to a.-, 
person who has never been a Mussulman : and, .as, b\ Muhammii(la.n law, 
such a person cannot be a guaKlian for marriage, apparently th.it rule of 
Muhammadan law is enforc<*ablo in British India. The ipu^stion may 
arise where the minor has been etaiverted to I.'-lam from another religion ; 


1 MahailfO PiUMd Uui'fis/in Pritnil (I'lU.S) 
ill .\ll. 137. 

I Miirfioo s. Af:mn (ISlill) W. U. 

* dill Miiliiininniil Musgiimmiil Wiizn 
Higam (l<)lil), :i(S 1*. li. I‘ll. (.Ni,. tin), m-. 
I'ltiilra, IIIunI nit loii to tln', ms lion. 

•» Heil. 3!i 

> /^. f/., Mu/iii'li’i) I’nisiiil Iliiiilfthri PkhhiI 


I iOOSI III. VII. 1.17. 

'i Stfi- ]{i- .Siiit/iri. Jiiii'iht \. A/iriim (IS'ii) 
li. Iioiii. 'Uili. Ill- .ii-AfiHi (I.S'r») 2 :t C.il. 

J'll). MdIimiihI f.al .si»n/// V. .V.»&f«///i VhuiiJir 
Siiiih (ISI)S). r. e.il. SSI. 

7 Sliiiititiiiii \ , ''iiiitiihi (I'lOl). L’.'i Unm. ■..'ll. 
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in which case it.s relations would be non-Muslims but Muhammadan law 
would apparently be applicable to the child. 

Where the person who is entitled lo acl as guardian, neglects his 
duty wilfully or otherwise, and refuses a gotjd t)ffer of marriage, the 
Muhammadan law seems to indicate proceedings similar to what would 
probabl\ be Ihe t‘asie.st course in British Tndiii. mimely tin application 
for the appointment of a guaitlian to the minor, under the Guardians and 
Wards Act, s. 7.^ The proceeding may have to be in tlu' form of an 
application to remove the existing guardian on the ground of his refusal 
to acee|)t the offer of marriage, or a suit may have to be lilt'd for the 
purpo,se. 

{2) Perms Entilled to be GuimJians for Mnr/*ia(/e. 

(a) Hanafi Lnw. 

61. According to Hanafi law the following persons 
are entitled, in the order of preeedonee in which they are 
mentioned below, to act as guardians for marriagt* of a 
minor or insane person; provided, that (execjit to the- extent 
that the subject, or context, shows a conli-ary intention,) 
where more persons than one are inehided in a group, the 
nearer excludes the remoter: and, proximity for this pnr]) 0 ,''’(‘ 
being reckoned in the same manner a.s for inheritance: -■ 

(1) Male agnates;^ 

(2) According to Abu Hanifa (and contrary to th(‘ 
opinion of Imam Muhammad') cognates and femah* agnates 
in the following order, ec., - 

(d) the mother ; 
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{h)\ 8emhh, ascendants, dcscoiidaiits and collaterals, ^section 61. 
respectively, other tJian male agnates;' but so 
that (i) a female agnate is preferred to a female 
cognate in the samii line; and (ii) aiuongst 
collaterals, a mal(' is preferred to hMiialc' ; “ 
but })rovide(l that (iii) no collateral is entith'd 
to be such guardian, who is not within the (h'gnics 
of relatioji establishing ])roliibiti<»!j to marry. "1 
(.‘i) According to Imam .Muhammad, n the ibsence .r 
male agnates, anil according to Aim Hanifa in the abst n< .* ol 
all relations by blo(Kl,the ‘maul.i,’ ‘ nr siwcessor by contract, 
as defined in s. 6.‘14 (2), b('lov. , is he |tersoii entitled 
to be such guardian. '* 

(4) 'riie {)erson ne.\t entitled iis ->11011 guardian is Ihct) Ri.iirm 
Sultan or ruler, and then the judge," and a person appoiu- »M ourt! 
ted by liini. ‘ 

<a'.\KI)l\NS l-OK .M.\RKl.U!l. I NDKK '( VN.\i I LAW. 

Tlic fdlUtwitig ih an <‘iiumrrati<»ii of tin* iioihOiif< entitled to b'' 
guardians for marriage under llaiudi law .— 

(1) ( 1 ) Son, (li) Son's son ; (in) Sou's sou's sou ; (iv) o/Zki ymu (ignatic 
fin Ills , 

(2) (i) Father, (n) Father's father, (lii) Fathers tadier's fiUlu>r 
(iv) Other (ujnalic male asci tnlanh : 

(6) ( 1 ) Full brother , (n) Consanguine, halt-brother , (in) vSon of 
full brother; (iv) Son ol eonsaiiguiia- half-brother, and (v) So on hoir-lotr- 
soever . (\i) Full um le , (\ii) Halt nnele by the father's side , (viii) Son 

1 M.ilr iiiiiit' limiu'i ii|i III llir Dlili r ul he i> '>|H-<-|.aiy .iiit lioi i>fd in that bi-li.ilf, hut 

inricili-iio' 'i-r > <>l, I l.iii-i' (1) flu- SiillanV ” .iiiHionty \ti>iilil probaMy rnniH 

> U.^il. I. t.'i- hi, sliai-h-i-Vtiiit'iii. ( h.iptfi II nilhiii tlip iiiluTonl jiirisdiotion of lliu Courts III 
fiit. Jhilisli Iiidu, without any such provision 

I So in lied. Is. rids piinli'iit linntiition ot the Muslim law. Cf. Maluiileo Prasad v. 
doi's not si’Piii to ho loiitaint'd in tin' talaau Biridtshn J'niMdiiOOS) 30 All. 137, 130 per 
‘.lUiiittiiri, IJarr-ul-MuUdfir oi shiirh-i-Vi<iaiiii , Karamat lliisam, J. Soe also (.Verfeo Sinqh v. 
nor docs it seem to apply to aan.itcs . and 'cc s. LhamlnUth Staqh (1907) ‘ifi Cal. 103, a03, sqq. ; 
below. Hukunirhawi Boid v. Kaimhiiuul Singh (1003) 

* See V. fi;l 1 (U), below, lie is .iLo e.illed ^3 Cal. 027, 931 , lie Jl.’s SettUnient, H. v. U. 

iiune, exphcitlv the “ nuuila ot liieudship, ” to llOOOl 2 Cli. 260. 

dlsfiiiKidsh him Ironi the einaneipntor ol " Ball. 1. 46-7 ; Hed. 30. 

.1 slave, who is iclerrcd lo .is the “ iminla ol e Thus (a) the full brother is preferred to the 

erimncipation.” h.ilf-brotlier . and (*) tlie son of tlie father’s 

■> Hed. 39. hill brotlier. to the son of the father’.s 

6 It is staled in Kail.l. 17, and tlie Sfiiirh- halMnother. 
i-Viqai/a, thatfhe jiid!;e has no authoiity, unless 
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Skction 61. 



th'lIlK flrM 
(illtUli'd. 


Ullfcifticc ul 

Ahii Hnnilji 
.<nil IiriHiii 
Mil ha niiiiail 
.IS to tem.ilp" 

•iiiil rouii.-ilev 


of the full utiele ; (ix) ISon of the half-unole by the father, and (x) Their 
descendants', (xi) Father '.s full 2>afernal iinele; (xii) Fathers 's paternal 
half-uncle by tlie father's side ; (xiii) and (xiv) sons of (xi) and (xii) in 
the same order , (xv) Grandfather's full paternal uneh* , (xv'i) Grandfather's 
2 )aternal half-unele by the father’s side ; (xvii) and (xviii) the sons of 
(xv) and (xvi) tn the same order. 

(4) Alcording to Imam Abu llanifa but not Imam Abu Yusuf, - 

{a) Mother. 

(h) (i) Mother's lather, f/«d Father's mother ; </ ad Mother's mother; 
&e , (see. table uiuler s.616, below, omitting F, FF, and FFF ami 
I'FFF ); and (ii) other cognate, ascendants. 

{e) (i) Dmighter ; (ii) iSon's daughter . (hi) Daughter's daughter ; and 
Daughter’s son ; (iv) Son’s son’s daughter; (v) Son’s daughter’s daughter, 
daughter's son's daughter, daughter's tlaughter’s da.ighter, son's 
daughter's son, daughter's son's son, and dauglitca ’s daughter's son ; 
(vi) and other coymtes and female agnates from the descendants. 

(d) First descendants of father and mother . (i) Full M.stei', (ii) Gon- 

sanguino sister , (m) Herine sister, (iv) Son of full si.tei : (\) Daughter 
of full brother, a}\d daughter of full sister, (vi) Son of consangume 
sister ; (vii) Daughter of consanguine mother amt ilaught- r ot eon- 
sanguine sister ; (viii) Son of uterine brother, (ix) Dauglitc'r of uterine 
brother, son ol uterine sister, arul ilaughter 'A uterine sistei and so on. 
Secondly descendants of grand, yarenls [iw tfu .same order as in above, 
adding the V'ords " of the father or mother" {e g. "full soder of lh>‘ father 
or "full sister of the mother ") : the father's relalton^ apparentlg having 
priority in each grade.\ 

(5) The •‘successor by contract, " as delineil ui s, ();}4 (2), below , 

(6) The Court, or any pci-son ajipomtcd b_y the Court. 

It will be seen from s. 61, that the three exponents of llanati law^ are 
unanmiously of opinion that male agnates are entitled in the first in- 
stance to be the guardians ol mimirs. 

When, however, there are no male agnates, and tJie question is who 
are next entitled, then out of the threi exponents two dilhu one from the 
other, and the view of the third is not known. Abn Hanila's view is, that, 
m the absence of the male agnates, lb<' right to guardianship is in ‘‘cog- 
nates and female agnates.” The expression used in tin- texts (c. g., in the 
‘ Fatawa ’Alanigiri ') which is translated “eogn.iU's ' is " zavil arham,’ 
wlueh means “ persons connected through the womb, ’ or “ through fe- 
males,’ i. e., cognates. Jn the law of inheritance the term ‘ zavil arham ’ 
is Used to denote the group of piTsons designated “ distant kindred ” in 
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English books, and includes all cognates (except “ true grandmothers ’') (Section fi| 
together with all female agnates remoter than the sister. It is a misnomer 
to include any agnates in the term ‘ zavil arliam.’ Such a use of the 
term is, liowovor, justified by eonvenienco in treating of the law of in- 
heritance. But the term ‘ zavil arham’ is used more accurately m con- 
nection with guardianship for marriage, ai.d not in the sauK scti^c as in 
the law of inheritance. This is obvious from th.} evamplos jiiv'e). m Bail, 

I. 46, which includo the mother, daughter and son’s daughter, none ot 
whom fall within the class inaccurately dr.?ignaled ‘ za^ il arham ’ or 
“ distant kindred ” in regard to inheritance. It niav noU'd ‘Hat the 
nearest male oognato mentioned in Bail, f H', :.s th.; u-aternM uncle ; bii* 
it must he a mere accident that a dau;>litcr*o son, >c othei male cog' .<te, 
nearer than a maternal uncle, is not ii>' ntiored, t .r it is expressly men- 
tioned that a daughter’s daughter (i. e., r fi male eog^ atc from amongst 
the descendants) may be a guard iaii The ‘ Muni i Viqaya ' instances 
both the daughter’s son and giMixl-damihle. s s<>n, as eligible for 
guardianship, 

Thus th(* rule for priority amongst those (‘utitleil to lie guardians, fritiHsn 

is perfectly clear. Sir It. Wilson, however, refers to the passage in the 
‘ Fatwa *Alamgiri,’ translated iii Ha'L I. 16 as ' very strange, ” and as 
containing “ numerous unexplaiiu'il gaps.” i There are no waps, unless 
lh(! fact that the ease of no eognat<' frmn amongst the descendants is 
instanced (the nearest male eognal<‘ mentioned in the example ^ being 
th(! maternal uncle) l)e <‘onsi(l(‘red a gap. The list Is illustrative and 
hypothetical, given for the purpose of explaining iho ord<'r in which tlie 
right accrues ; the text writers do not suggest the possibility of the exis- 
tence of all or any of the p<'rsons mentioned as being entitled to be guar- 
dians. It was necessary to include flesceiidants in it, as it is a list of those 
who are the guardians of insane persons as well as of minors. T’his point 
seems to have been overlooked by Sir R. Wilson, who thinks, on the 
other hand, that the Arabic texts inadvertently prococfl on the basis 
that a minor could have children. ITiis is extremely improbable. The 
improbability is enhaneotl by the fact that minority, in IMnhainmadan 
law, means an age under puberty, and the legal term for a minor 
most usually employed in this connection, is ‘ ghair baligh ’ (i.e., one 
who has not attained puberty ). The authors of the old texts had to 
carry the law in their heads, and they were h*ss apt to «)vei‘look points, 
or to make mistakes of this nature, than we are, who need the aid of 
books and libraries much more often than Avas aAuiilable to them. 


( " Aiij'lo-Aluh.iimii.nl.Hi (.Jnl iMliliiin) p. 171. 
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Rectton fi]. In no case is caution more advisable than in finding fault with the 
accuracy of such lovt writers. They were indeed possessors of their 
learning, and no< possessed hy it. 

I"' ' 62 . [Jiuler Hanali /aw, w/ie?’e num^ porsoji.s than one 

Any <mP of * 

several ]oi.ii aro cquallv entitled to be Ihe guardians for juarriage, of 

m-wriao.- m.iy a miiioi’ 01 ’ insaiie per.soii, any one of tlie persons entitled 

may eontract tlie minor or insane person in mai’riage. ’ 

Or, to adopt the statement of th(“ ‘ Zaliir Riwayat,' if one of the 
guardians agrees to the marriage before it is eontract ed, it is as eflicacions 
as if all had consented after the marriage. - 


(Hnn-in law ) 03 ^ Uiider Haiiafi law, wJiere the person iwimarilv en- 

kSiui. luxi guardian for marriage, is precluded ^ from acting 

m^order jna\ as such guardiaii, the person next entitled may act in that 
capacity. 

Exjflanalion. — A person is consider^'d to be so precluded 
who is at such a distance, or in such a place, that there is 
danger of a good offer of marriage being lost if his approval 
has to be obtained, ^ 

(h) 


C8hi.i1i iind 

HIiiin‘1 law ) 
Kathpr and 
“ Init' Kiaiiil- 
liitlicr " aliiiii 

,ii<‘ aii.'irdi.iii^ 




64. According to tlie Shiah and Sliafi’i law, liie father 
and the agnatic grandfather arc alone entitled to be 
guardians for marriage, either of whom may contract a 
valid marriage on bclialf of the minoj '* oi lunatic, the 
authority of the grandfather having ])reocdonee over that 
of the father. ' 

H and W, both being imnorti, au' eoiUiMet'd in iiiiirritigc l)_y Ihcii' 
fathers or grandfathers: the marriage is valid, ami jf either minor 
dies, the other is entitled t(» diare in tlu d'ceasedV estate. If, however, 
the marriage had be«‘ii contracted b> any othc'r person on behalf of 
the minors, the contrae* H<inld, in Nliiah law, b(‘ in susponso, and if 
cither spouse died tliiring minorit;., the other unuld not be entitled 


I I’lid. r. 4‘); Itcil. 608. '' Bail. Ft. 0. 12; Du'iiiium {Xolei) : s<>p g, .0;{ 

5 Ihitr-fil-MMtnr, Book nn ctmitpr .hBoap. 

(Ill On.nrdiaiisliip (/IrrA-uf-tri'/n). f* .See' 2tl, liidow. 

« (S'/k’iO A'(ff(«) V. (.S'AedI) 13 : lliid. M. 7. 1(1 (.'itli and 8(li) ; Itcd. .‘Id, 

111 ri^r 1. I? f>%. nnte Id. W. K. I_'. \ . V. A'. (Isd]) |i) Cal. 70, S2, 

♦ II, 111. I. I'l lied. t'l. 



ULURDIANF? for MAKRIAOi; 


i5i 

to inherit, uiile^.s and until, uii icMehin” puberty, hu or mIic latilied !Sj.;c'HO v til. 

I lie marriage. 1 

Thus by the Slhah, tShafih and Alaliki law, - marriage (.ontraeted 
on behalf uf a minor, liy any person other than the father or gr.in>'- dlvi', 
is eonsidered an imautiionsed uet whieh reipiir<‘s rat itiiait ions 
even thougli it be eontraoted b\ the mother ' or bn tin ' "i- ;.iteinal 
uncle. ‘ 

65 . According to Sinali law, if it b(‘conics nc( e.ssai'y ‘■‘'y' 
that a peraon who is an adult, but of onsoinni mind, siuutld >•< ,1. 
marry, lie may be coiilractod in toaiiiagc by ins or h. 

1 ‘atJicr or agnatic giandfathnr 01 by the cv'cutoi of lutlic.’ ; 
if it is for his or her b( udil t<i bo niarru'd th( 11 by the 
(Joint. • 


ic,i Ualiki Li'iv. 

66. According to Afaliki law the father alone is en- ^ 

^ _ KiiUiP- .alone 

titled to be guardian for marriage. " ssu.r.iia„. 


(d) Termimtuun of Aiithorilu of Guamian /or Marriago- 

67. The authority of a guarthaii for nm.rriage 

when the ward ' becomes C()m potent to contract himself or 
herself in mairiago. (o puberti. 

(i) .IS to 

U) No Testamentary Guaulianr for Marriage '^‘a •• 

68. A father'' has no power to appoint by his will f,ry pow^TJ 
guardian for marriage of ids minor childreti, and no ill’ll" 
pointment purportetl to be so made can take away the right • 
of the persons entitled by law^ to be such guardians. 


I Ujil. 11 . 11 . 

* On which -cc ■)•=. li,'), .mil 70, bclon. 

•I BaU. II. 1-.J. 

■» Bail. 11. 1); anil MiUfa .lvl,,i„ \. 

Oulmmeil (IN73) h. K., I. \., Mippl., Jo 
W. Jt. 20. 

' Bail. 11. os. 

S Hfil.SO, (lol. Jl). 

7 'I'hc terms “ KiiaidoiM ' ami "w.ii.r’ .ut 
strictly not iippheablu when the aiilhorltv l>> 
eoutraet luarnage ha.s erased. I am, liowe\i-i, 
sacrlttclng precision to brevity. Set- s. :234, 
below. 


(IsiiS). J I'. W. N. Jl.'i. MiilfiiitiiMil Ibrahnn 
V. Uitbim .Ihiiied (1604), 1 Bum. 11. C. B. 230. 
sii III A'-'ihiif Ah V. Mtikabbat Ah (1874), 22 
W'. K. 4u:< tlio iilaiiitill tailed in a i-nit lor 
ri '.tilulion ol coujimal imhti, as »U3 .illegcd 
wile, thiiiiKli .1 major, bad nut eunsrnted to the 
111.1 rnaite , her lather haiiiiK piiriioried to eoii- 
ii.iet her in iii.iriiano without being autliorised 
to .to so. Cf. B.iil. I. 5309. 

0 II a lather lias no -iirli power , u furUun no 
other person liaa. 

to Bail. I. 17; 11. 8. J'he snniu- .uid .shi.ihs 
agree in tins. 


171), above, Svbrali v. Jmtglt 
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marriage 
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frauduieiitl> 
Contract cd. 


^ 8.—Avoidahility of Certain Marriages. 

{1) Ovtion to Parties to Marriage. 

(a) Options of Puberty, Sanity, Inequality, etc. ’ 

69. (1) According to Haiiali Jaw, where a minor or 
lunatic has been contracted in marriage by a guardian 
who is not the son,^ father, or agnatic grandfather of the 
minor or lunatic, he has, on attaining puberty, or recovering 
reason, the option of avoiding the marriage. 

(2) Wliere a maniage has been purported to be con- 
tracted by a Iverson who has not reached puberty, and 
his guardian (who is other than tJie son, father or agnatic 
grandfather) has approved of it, the marriage is void- 
able, at the option of the minor, on his or her attaining 
puberty. 

The rules eontaiuccl in ss. 69 — 80 must bo distiiJguii'Jicd from those 
contained in ss. 201—209, below. In the lattter ' ase, the marriage 
contract has never had the effect of making the paitics l.ui'band and 
wife, inasmuch as they are found to be incapable of performing one 
of the primary objects of maniage, viz., the procreation of children : 
sec s. 17, above. 

70. The authorities of all schools of Muhammadan 
law are agreed that where a father or paternal grandfather 
fraudulently or negligently contracts his minor child or 
grandchild in marriage, it is voidable at the option of the 
minor, on his or her attaining majority. 


' The expression " option of piibirti " (in 
.Arabic khayar-id-bulugh) is recogi.i-.ciJ in Sngli'ii 
books on Muh.iminadan J.aw, but rot " options of 
sanity " or " of inequality " or " ol improper 
doner for coining nliiidi ■in apologj is due 
from tlie author to llie reader. 

• It is only ill Uanail law tliai a son can evi-r 
acton behalf of his lunutie father, for in Siiinli 

■ nnui law other than the 

Jfanail, the si 

lor inarruge (sa. 04 — 60, above), and it is phy- 
sically impossible for him to be the guardian of 
a “ minor " father, as a minor father vaniiot 
hafe .1 --ori, minoritj being sj non} moils Hifli 
pubeilo. i.M'ii It It nere imssible, no minor m 


eiigit 1e for guarl’amslni). See ss. co, 01, above, 
and torn iient. 

3 Wail. r. 00 53. 

* Lail. 1 74. bPO also Bail. 11. 0.3, 00 (can- 
t i-Ilation ot a iiiarriagi. for deception aa to one 
ol tlio pii’lios being trei oi slave); Bail. II. 62 
{" .ixiii law") , fraud hi concealing the fact 
that the woman i.s ill, su ih.it comauinniation is 
impossible; A/M JmI,/ Jihan v. Niyaz Ahmud 
— Sec also the 
Hindu case ol ishndhuf \. Uiralal (1887) 12 
Wom. 480 , and sec, lot tlie Bugllsli law on the 
(•fleet of fraud on inarriuge : Suiijl v. Kelly 
(lS3.i) 3 ICiuipp, 257- -203 ; of duress ; Scott v 
SebrigM (1886) J2 1*. J>. 21. 
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71 . Abu Yusuf and Imam Muhammad (the disciples 71. 

of Abu Hanifa) ’ are of opinion that, according to Elanati 

law, a marriage contracted by a father or paternal grand- i»eaiiaiity. 
father on behalf of his minor child or grandchild, i alt>o 
voidable, where an improper dower* has been agreed upon, 
or it has been contracted with a person \,-iio is not ti-e equal 
of the minor in respect of the matter.s niciitioned in s. 8(1, 
below. Abu Hanifa’s opinion is that siiei, a nianiagc is 
not voidable under the said circumstanec.s • and i'is opiiiioi- 
is stated in the ‘ Fatawa ‘Alamgh i lo bo j.ior» .sound. ® 

72 . The more approved Shiah doctrine is that a 
marriage contracted by a fa(h(‘i or pat e’\j.al grandfather ““i>roiMr 
on behalf of his minor child or giantlcliild is voidable^ by 

the minor on his attaining majoi.iv il ihe father or grand- 
father has agreed to an imjiroper dower. * 

The opinion of honioSliiaii authm itiesis lliat though .such ainamagc 
is valid, the “ clower is null .iiul that .die j.>, entitled to the proper 
dower.’ ’ ’ 


(/>) Kxeicue. of OplioriA. 

73. The exercise of an option to avoid a. marriagf' roniirmation 

*• ^ by Court of 

must be confirmed by an order of the Court, and the mar- npt.onto.uoij 
riage eontinucs in force until such confirmation. ® 

74 . When the exercise of an option to avoid a mar- 1 '» 

^ ^ I'oullriniitKiii 

j iage has been confii’mcd by the Comt, the effect of such r. tr.>spL.,tu. . 
confirmation dates back to the time when the option was 
exercised. 

76 . The exercise by a wife of her option to avoid a of 

option how 

marriage is nullified, and caimot be confirmed by the Court, 
if, before an application is made to the Court for its 


I See s^. 11 a it 11 11, above, iukI lommeiit below. VcturJIiiK to bblub I,iw no peisou 
llierclo. otberthaii the father or grandfulher is guardian 

S I. e., to pay more, or to receu o le.^^, tliaii tin loi luarnage . see s. 01, above. 

“ proper dower,” wliieli is dellned ill 8. 07, beliin. .■> Bail. 1.80. 

» Ball. I. 73. 6 Ball I. .W : el. r...il. 1. :l(i (pai J). 

* Bail. II. 0. (Jml). SO tifnd): si- 


re s. 97, 
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lllurtUultwl 


JJclay oil 11.1 it 
ol vlruiii. 


•Stctts ioi 

NalcRu.inliM'.! 

option, 


iixp/ii'il .isMcnt 
by other tlian 
a virgin. 


75. confirmation, tiie wife permits the Jiusbaucl to have sexual 
intercourse with her . ' 

fV, a {(‘iiialo initior^ lias been ijvuried to H by hoc gitanlitili who i.S 
iioither lK’.s father nor graiulfathei'. If after attaining puberty, W 
permits H to have connection with her, *’ or asks him for maintenance, 
it amounts to assent to the marriage by implication, anti IT cannot 
afterwards avoid the marriage.-'* But if H consummates the mari-iagc 
Avithout IK's coiisent, this <loes not ileterinine IK's option, ‘ 

76. I’lie option to avoid a marriage is detormiiied, if 
the minor, being a vh-gin, does not exorci.se it immediately 
on attaining puberty. *’ 

In a (’a.->c where ii minor girl wdio owned proper! \ yielding about 
/Is. loO a month, wa.s married to a tailor’s .son, Chandluni, J., took flie 
\'ei‘y bonolieent step ot appointing a Mussulman lady as go\'i‘riU'.ss (on a 
salary- of Rs, l.j a month) to stay with the initioj', m order that the 
governess should be at hand at the time when the girl would attain 
pubci'ty, so that the girl may, at the ver}- moment, if slio .-o dosU’ed, 
repudiate her marriage. His bordship also took an undertaking from 
the guardian of the minor girl that licr husband would not be allowed 
to eomo to the house of the minor or to conunuuicale with her, until 
she attained puberty. 

77. if the minor was not a virgin ^ at th(! time of the 
marriage, ^ or if she arrives at puberty while living with her 
husband, her option is not determined unless she assents, 
explicitly or by implication, to the marriage. •' 


1 lldil. 1. 0-, bir llolauil Wilatm, '' Auglu- 
Muhamnudan law ” (3rd Kd. p. 100) expn:i-sea 
.1 doubt on Uda point, but he aeems to liavc over- 
looked the worda "unleaa abe Jia. iiitcniu-dutely 
hiirreiidurod Jier ixirsoii," B. 11 I. I. .'*3 (p-ir. 3). 
The btatPinent in Bail. I. jl, lliai “up to tin 
.ictual neparatioii by th- .liidge, the Inwhainliiuy 
law Hilly have lutciLOursv with hia wile," only 
thotti tliat a inero dccUialiou 011 Mic part ol 
the wife that die escrfi.es her oplion olropii- 
dulion, has not (uutil it is ..onlirmed hyt.ho 
I'onrl) any legal elleit, — exiept jii so l.ir il 
gives Jiei tlie right to apply to the Court >‘.i' 
disaolutiun ol the marriage. Ol ooui.se, alter 
the '’actual separation by t)ic Judge," inter- 
louiff would not be lawlul even it ios l.iriiior 
wfe permitted it : s. 13, alwye. 

2 B. 11 I 1. ol. 50. 


J B. 11 :. 1 . '.I. 

* ball. T. .'ill. 

. .nail. 1. :.l ; Hud. 37-3S , ef. JiahAii v. JUtr- 
biie 118S7) J3 Tunj. Hue. I Ob (.Vo. ol). See b. 78, 
below. 

6 He Miiuninal Hnowni'ti.it Hibee IS 

I'.d. W. .N. SoJ. 

’ "rii.- leas., 11 fui 111 . disiiiii'lion between 
line'll, and olheis is ii'leired to in l!ie toot* 
I.. Ifs ti. s. 1 7u, aliu\e. 

S A leiii.ili- who Is 11 Ihnijjitbn, i.r., not a virgin, 
1 - Loiiipeb-nt, liy sdiools of law, other than Ha- 
ii.itl,to cuiitraU marriage; and a i)cr..oii purport - 
irip to ooiitr.Kt lien n iiiairiage as her guardian, 
would be .III lilt, riueddler (fuzuttj. See s. 17ii 

'• Kill. I. '.ii-.'.l , til'd,. J7, Sees, i.dow. 
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]r>r) 

Soo poniinonl. in s. 70. abovt*. .Skctios' 78. 

78. (1) The option is determined at the time, and in ..t 
the manner, stated in the last two sections, no twith star’ ding option, 
that the wife may he ignorant of her nght ’ to avoid the 
marriage. 

(2) Where the wife is ignorant of the fact of tbe mar 
riage, the option is not determined until sloi has knowledge 
of that fact. - 

It i.s said in tlut ‘ Hidaya ’ lliar ' lum-'j'vo i-o plfa ' .tli rospt’r. 
to an institute of the law,”' which i-i i-iebablv taV n fr<<i.. t'le tiUi'. in .d 
Roman law ‘ rogula cst juris ignoiant . ■ u oui'i'ic ^ ■.(•ere.’ Tlie Kic.-iya’ 
adds, however, an exception te the nil*' i' rh'c , 'uit apply tn a fcjuale 
slave. “ who, being omploved in the 5)-ivice oi nei ...rstcr, has no oppor- 
tunity to obtain anv Itnow'lcdoe (»f the law. ‘ 'I’he following reason hn-. 
been given for the rule : “ Beeanse th<! i.rophet of God . . . has said 
, . ‘seek knowledge oveiithongti it bo in (''hina ; for the .seeking of 
knowledge is obligatory on every ^fu<snlman ’ ’’ ‘ 

(,<?) Option io Qiiasi-GuarcHana: ‘ (Jutqual ’ Marriage. 

79. In finnni law, where a woman (though she is adult opMoti ot 
and sane) has contracted herself in marriage t(» a person 

not her equal in respect of the matters mentioned in s. 80, 
below, the marriage may be avoided bj'- pcr.sons who, being 
agnates, would have been her guardians for marriage if she 
had been a minor or of unsound mind; and, on an application 
by such persons, the (biirt may dissolve the marriage; ’ 
provided that if any of the said persons ^ has consented to, 
or acquiesced in, the marriage, or the woman has given 
birth to a child, it cannot be so avoided or dissolved. • 

If •' oiu> f)f luT guiinlians lias given his consent, it is no longer in the 
power of that guardian, or of any other cvpial to, or below, him, to 

I JliMl. 37 . »w II lluTP Wfio no .li-K'tion in the I'oiut,. 

* Hail I. .'■'O-jl, IIo(l.:i7. ln./rtJ»nif Ah Shah v. M,r MHhamnwd, (I'JIO) 

" niKOst, .\XI., VI., a. 71 |•| 1 I 1 J. K<>c., .171 (Vo. 1I0> Ihp iliscretloniiiv 

* Hhiirh-i-Vi'/di/ii, Hook on .VUoA. I li. II.. on iintnrp ot tin* jiiii-<ili( tioii -I'pin-' to h.ivc hi'ioi 

IVd/i ami Kitnalitv {tul 1110 / 1. overlookpil. 

■> Tlio rule ol I.in, iw .stati-il .vliovc, iii.iv Iv Motnimittv nuirnin 

<!npporlPtl on the iii.ivini " lioiii jiicliri-. r-l. "• Itill. f. R7-(iP. 
iiinplhire jnri><ln'tiontMn." It vvotiUl lie utlici- 


(ISOi!) I Vun, 
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Section 70. oanopi I ho marriago, but. one superior io him may still do so.” I 
iso the bride K father was held 2 entitled to sue for dissolution of marriage 
though her mother and brother had consented to it. See comment to 
s. 76, above. 

80 . Jn considering whether a marriage should or 
should not be avoided on the ground of inequality 
under s. 79, above, the Court has regard to the following 
matters : — 

the lineage of the husband : 

whether the husband or his father, or grandfather, 
belonged to a religion otlier than Islam, or was a 
slave (which are exceptionable circumstances) ; 
whether the husband has sufficient moans to pay the 
‘ malir,’ and to maintain the wife ; 
whether he is pious and virtuous : and, — 
whether he exercises a trade or profession, much 
inferior to that exorcised by the memboi’s of the 
woman’s family. 

The Shiah law lequircs “ equality ” only in regard to Klam*, which 
point is really eoverod by .■)! reluling to prohibition by difference 
of religion. ' 

§ 9.~-Proof avcl Presnmpllon of Marriage. 

81 . Where the question i.'j whctlier or not a marriage 
was duly contracted in a valid form, the burden of proving 
that the alleged wife consented to it, is U])on the person who 
affirms it : ® provided tJiat (J ) where it is proved that the 
parties cohabited together continuously and for a long 
period, as husband and wife, ^ and wer(‘ treated as such 
by their friends,'^ it is presumed that they were validly 

1 Bail. I. 03. « Bail. I. 58, jO. 

i Mohtmdre V, ]ia tram [IfUid) i Vgra 130. < See (VnAvfwHt) Kurefnioonma v. Ala- 

» Bail. 1. 02-00 Ifeil. 40. Adlmr Raliiin. nollMh{Vifii),2 \)iivi,2\l\{MiTza)Qaim Ah Beg 
“ Mllhauiiiudan .TiirNpiudi-mC,'’ 333. (JI/ussO Ilitlqun (1827) S. 11. A, 3 Cal. 1.52. 

4 Jamaxt All Shah v. Mir Muhamuiad (lOlC) « See s. 20, ill. (3) ; BaU. 1. 83-84: “ This case 
51 PunJ. Bee. 371, 373 (No. 110). Is a prceeclent that innrrlnse Is eotablished hy 

i Sec Bail, 11. 31, and ss. 50, 51, above. mutual belief.'' 
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married : ^ and the burden of proving that their cohabitation Hkction 81. 
was illcgaJ, shifts to the person who affirms its illegality ; - 
(2) where either party has acknowledged that he or she was 

” truiii .ick'iDW'- 

married to the other, (and the other party has conhi Jiicd, iniam nt of 
or acquiesced in, the acknowledgment,) it is pre-umed that 
they are validly marrw'd,-^ unless prohibition to j>iarry 
established between them ; ' (It) where a man has validiy *■ "'.‘nti-'i oi 

' ' l.irii.lKC froil 

acknowledged the ])aternity '' of a child, .t is presnmecU ^ 

that he was lawfully marrierP to flu* mofher of ilie child . 
unless they were prohibited from inlennarrving- 
S(r liHi Indian Kvidonct' Act :ni iiIiiot,rati >n ('/; 

Bv the .Muhammadan law ct cvuh iicc ! ‘Mit.umy m\is< In* taken Muiumniacun 

‘ ■ law of evi* 

iipnn his own seeing and poi-c(‘|>tioi. no! on that of another, except in iietii-.' a , to 
some sjiccial cases, where he nia\ lake i.,< his i-stniiony on lji.*rsay. . . 

It is not lawful tor a witne.s.s to testify anything that ho lias not scon 
I’xocpt '■ misul),' {i ‘ilesccnt from cither paieut ') death, maniage con 
summation, and the authority of a judge ; and it is competent foi him 
to testify to these inattei's when inforini'd of tliein by a person m whom 
he has eontidciice,’' ^ 


I On conUniuil lohauilatioii <ml .uknow 
Icrlgment nt lurcntago, n* pro-iimptui' «m- 
ilriicc ot niairuigo .mil Ics'Kiinaev, tlic liuliao 
hMfloticr \<’t. «. ‘>0, !iiiil ilLODto it aiiU Iliifnii-iil- 
ooUah V. fiai -Ian Khaiiiui (18U) .1 Moo. 1. A. 
J95 ; S. t'., Ahiom-ixiii-iiitna Kkanam v. ifcii 
Jun Jihfiiiiim, (r.C.) (5 W. R. jCl. Monowar 
Khan Abdoolah Khan (IS 71 ) •< X. W. 177, 
Mahonu'd Haukrr Ilometa Khan \. Shitr-fiiu.ossa 
Urgum (ISIiO) S Moo. 1. A. Mfi, lolIottOiI in 
Anhriifoiiii Ponlah Ahinal Jiom’in Khan Kahadm 

V. Under Hoamn Khan (ISbti) I Moo. 1. \. IM, 
Aini m Ashriiffiinnisaa Aztemuii (IMU) I 

W. U. 17 ; liihi Jmahnndi \. Mataanddi, 13 ( .«!. 
L. .1. C2i, Ja Ind. Ca. 078; Mortji Lai 

aumal Chiuidrahal I Kuninn (\9\l) 'An, Cal. TOO, 
38 I. A. 122. 

* Soar Bihee Sainn Khan (I8(>0) I Jinl 
Jnr., N. S., 221, reiioook, ('. .1., A ilorfriii, .!• 
(reverainR Norman .T ) Si'c aWo Rail. I, 121, 

» Bail. I. 40(1 ; 11. 

* Rail. 1. 405, 400, II. 5. 

■« See s. 222, below. 

'• Book Briiuoi v. {.'ihnhzadah) Wuhitgonhnr 
iihuh (1865) 3 W'. K 1H7 : the prOMiiuption is 
not condu&ive ; and tho fact that the parties arc 
proved to have married on a stih-cQucut date 
may exclude the picMimption ol a inariiaKC at 
any earlier period . AshrufooUdowlah Ahtncd 


\. Uuder Hosaem Khan . IHWI; il Moo. 1. 
04 , 7 W . K. (P c.) I ; thoiiRh it docs not c\- 
tliidclhi pO'.'ibi'd.v ol (iind^rs. 25, above), 
piiortolhe perm .nent m.irri.iRO* Skoharat 'iingh 
lain Bill. (1914) 1. I.. W. 965 (P. i .). fhe 
prcsuoipiion was held to be rebutted by the 
l.iits that the Udlei, tliuiiRh p.irties tothcsiiil, 
did not •ome to Rive e\idencc; and that om 
|M>i<uii who was called to proie the inarri.tac 
threw doiihl on it, and no cxplaii.iiion w.is given 
why ihc l.idies were not i ailed, .ind other 
witnesses not prmluced : Biiloolnn v. Kouhooin. 
and Butoolnii v. Lloyd (1876) 2.3 W. R. 441 , 
Khajah Hidayat Oolah \. Rut .Ian Kluiiiuni 
(181 In .{ Moo. I. Q. 20,3, 318, , R’ltc \. Sundlll- 
oo.iis<fi(1860) tl Moo. 1. A. 177, 103 (reiersliiR 
the ,S. I). A. who had held the marriage not 
proM-il {linnet) KhajooroonUaa v. {Muasainat) 
Itoirahnn dehan (1876) 2 Cal. 186 , 3 I. A. 291 ; 
26 WT. It. 36; Mnhntala Bibee v (1‘rince) 
Abiuttd llaleeiiiooioomnn iinS)) U) Cal. L. R. 293. 

1 Kltajoorooittaaa liowahaii Jehan (187(1) 
2 Cal. 186. 3 I. A. 291, 26 W. R., 36; (Muaiatnui) 
Jani Begum (Mnammat) Mttnni (1877) 12 
I’unj. Rec.183 (No. 71). 

8Bad. I. 415, 42 1-425, see the comment to 
p. 10, above, the paragraph headed '* Custom 
.tiid piiblle pdicj. policy of Muhammadan law: 
ptlavipU'8 of evidonve.'’ 
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Section SI. 


SOk t proof 
rPipilrril iii 


Nafiir.-of 

ohiifiltntion 


It iiiiixt be a- 
wife. 

11 iiiiiht not 

iiipiic'ort . 1 ' I dil- 
l'll binne<’. 


The Privy (.'ouiu-il have held, m a ease Iroio Ceylon,' that mere coha- 
bitation is evidence of marriage, and, although it is alleged that all the 
ceremonies are not pertormed, their duo performance will be presumed. 
This case was followeil by Kekewieh, .1., in Kngland ^ 

la a suit, however, by a Hindu for restitution ot conjugal rights, 
the rites and ceremonies were required by the Calcutta High Court to 
bo specilically proved ; * and, where a marriage is an mgrediont of an 
offence, the Courts of India follow the, Knglish practice, w^hich makes 
evidence of cohabitation and reputation adnii.ssilile, but not sufficient, 
to prove marriage w'here strict proof is required.’' ' 

Cohabitation, in this connection, means something more than more 
lesidencf' in t ho same house : so that re.siding .is a menial servant in 
the house of a Mu.>sulman, and bearing a idiihl to him, docs not raise 
the presumption of marriage, or, of law'fiil jiarentage ; ■' and the Privy 
(.'ouneil have held, (hat where it is admitted that the relation hegari as 
coiieubinage, lapse of time, and propriety of eondiiet and the enjov merit 
of eontideiiee, with powers of managfunent rejMi.^cnl in the woman, are 
not sufficient to raise the presumption of subsequent marriage. •’ Simi- 
l.arly, w'here the woman lived in a separalt* dwidluig, apart from the one 
in which an imdisjmted wife, wius living, no pri'sumpt ion of inarriagf' was 
drawn; ^ and where the parties had bi'en divorced, a de'daration by the 
defendant in a mortgage di'cd, that she was the wife of (he, plaintiff, 
w’as held not to be an acknowledgment, and no ])resumption was drawn 
that a law'ful remarriage had taken place, afti'r the I' lnoval of the im- 
[leflimcnt to remarry a divorci'd wife. In a recent ease theie was 
cohabitation from 1870 to 185)0, the first child being born in 1870, 


I 111 .HiinUll I'lliitilri Orinn’nani Huuihi- 

ri(«V ( IS81) fi App. Cal. .Ihl. Sfoal-o Monjee IM 

V. Chiwdmballi Human (UllI) -IS Cal. 7<m 
as I A. yi->. 

i In Re tiheplienl, (teurgr v. Thye iI'Mil) 
I Oil. Ijli Sre aNo /Joe, il. FI'-miHif V. Fkmntii 
(1827) I UiiiK. -«<>. Cullin', 1. liiihup (1S7S) 
4S L. .1. (i H.) 31 . Fue \ ISearhlocL (1S81) 17 
Lli 1). 4J1» (iiuoniL'ml .is rviilrnce iit 

icput.itioii) , Re Thompson, l^inalwn v. Thom- 
son (1004) !>1 I.,T. fl8«. 

» Sumw money Dam v. Kali Kania Ihis 
( I'.iOO) 2S C.il. 37 ; 5 Cal. W . N. l')5. 

* As to biganiv cases, see SobraU v. Ju'tqh 
( ls')7) 2 c. W. .\. 245 ; The Kmprcxg v. Pitamhur 
.',i»yk (IS70) .5 Cal, 56fl (F. ».); (fueen-Emprexf 
V. Dal .'iinyh (]m7) 20 All., 166, Akbar K/mn 
\ . Empress L1SS2) 17 P,K, Ctim. jiiilal.. No, 50, 
V.W.Hhaikh Ahmuddinv. Emperor WW) 10 
Cal. W. N.'JSJ, 081. Cl, the folloi4liiR Engllsit 
[•ages' Mornes v. Miller (1767) 1 Burr. 2057, 


2 l.i'l , /.’. V, Simpson ( 1SM.J) I') I I ', ,J2,l , |{. V. 
Aitimansrn (IMO.'I) 17 Cn\. C. C. IS.J|) , R. v. 
Atkinson 1 lliiss. on Criliit"' (olli I'al.) 150: R. 
•s. Womluard (IS38) s ( . .4 J'. jlil As to rrpii- 
tatiiiii III biK.tiii'' l•as«^ Ciilliericonil V. Cuslon 
(ISI I) Cl 31. .V- W. 261 , 265 , K. v. IVilsoH (1862) 
1 I-’. A F. no. 

• h lire, mooin s-,a \. Ahioullah (I8(i7) 2 .\Krii 
211 . 

f' Jnr'itfool-flalisil \. llossnni Riffiim, It 
lloo. I. A. 101, 10 W. li., I'.c., 10. 

7 Masil-un-nissa i. Piithani (1001) 26 All. 205. 
f nlUiwlng Ashrufnol Duirliih Ahmed H ossein \. 
Ryder Hossnn Khaii (1S66) il .Mon. I. A. 01, 
115; see also Abdul Riizak v. Aga Mahomed 
jaffrr JiiHdaiiiUi (1803) 21 Cal. 666, 678 ; 2 I. A. 
.". 6 . 

a AklilnTuunniesa v. SharluUmlah Chowdhrg 
(ISb7)7 W.R.208. Secs. 11, above, and coiii- 
inont thereto. 
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but the Privy Council hold that tho presumption did not arise, as Section 81. 
the inotlier, before she was brought to the father's house, was 
admittedly a i)rostitute i 

Where marriage was once provcal. sub.sequent divorce w'as not i)re- 
suuu'd from the facts that the wife left her husband’s hou.se f)n his I king 
another woman lo live with him. and that he stated in his will that he 
bad no wife. - 

The presum|)tion of marriage lia.s bi-en hcM to be Ic-m strong »vhere 
there is no issue, and the invalidit\ ot the marriage is alleged by the 
parties. In another ease ' it was Matisl that f ven < < .ual eohabilution 
without acknowledgment of marriage o* o.ecoai’. laises i firesump 
tion of mairiagi' and legitimac\, but tn.„l in .-nUcIi .i cast i be i)iesnni|>' 
tion is rebuttable. Apart from e>|(«|,, id, it <> submitted that sm-n |»re- 
smnptions from cohabitation are ahvv.s ••el nttal-le 

'I’lie acknowledgment of marriace must be iir. onivoeal • but the a< knosik.i^- 
ceh'bration of the seventh month of pregnaiuv, and of the birth of 
the child, have been hidd siinicii'iit to prove marriage and legal 
pa rentage.''’ 

82. Whore tho luisbaitfl and wife are together by them- viii,i ..on- 
solves in a place where, if they so fh\sire, they tire secure 
troin observation, and where tliere is nothing in decency, 
law, or health, to prevent their having sexual inter.’ourse, 
they are said to have “ validly retired.” " 

H and his w'ifo, IV, arc together in a elo.sed room, by themsidves. This iiiii^tmtiun. 

IS valiii retirenieiil, (' khilwatd-sahili ' in Aralnc) unless 11 or If lias some 
illness preventing coition, or renih’iing it injurious, or tin* wife is an 
idolatress, or there is present any |)erson (e.xeept a little child without 
understanding), or either is under the age of puberty, or is observing 
the ordained fast which makes coition unlawful " 

In Hanali law, valid retirement has the same effect as consummation it" t-m'rt" 

111 the following matters • 

1. the confirmation of dower . 

1 (UiUzunUn Ah Khun ^. Kan,' Fahm.i 
(CUll) sn Ml. :i4.'i. 

2 Xonr \. Xniras Khnn (ISlWi) 1 Iml. 

•hir. (N.S..) i-.’l. 

» M-Limii)il,,i'» F'.hilf (IS7.S) | 1,. 1!.. 

Ir., :14l. 

* \. Fiiziihiunniniut , XiDruhini 

'. .hmfrrun Miifnh 1-S. S. C. ('.itiiu- p-irtii"- 


I li'e rn'ui) 1 ll.iy irit. 

'• Miibiitiila Hitii’r ^. {Prtner) Ahmnl 
tiiitozooiniiH Currermiiiiiiisiii litymii \. (/„■ 

oi/npd.SSI) 10 I'al. r,. K.2<tl. 

1/ ll'ni- \. ('hi»r,lrnner (lsCi>») 

II Moil. I. \. 177. 7W. H.O". iM H. 

' H ill. I. <is-|oo ; lli-U. 
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Section 82. 2. the establishment of descent, or paternity ; 

iianafl law. 3 necessity for the wife to observe ‘ ’iclclat 

4. the wife's right to maintenance and residence during ‘ ’iddat 

0 the prohibition by conjunction against the husband marrying 

the wife's si.ster or other four women w'ith her. 

But valid retirement without actual eonsummation,- 

1. does not prevent the husband marr^’ing tlu* wife's daughter, 

2. nor, when a man has divorced his wife thrc'e times, is it lawful 

for him to remnn-y her, if there* has been only valid retire- 
ment between her and her .second husbjind. W'ithout actual 
consummation. * 

stiiulilaw. Tn Shiah law valid retirement without eonsumnialion. has not the 

same effect cas sexual intercourse - excc])t, - 

1 in order to establish the revocation of a divorei' . and. — 

2. to show that a thriee-divoreetl wife has had sexual inter- 
course with the second husband, provided that the wdfi* so 
asserts * 

The difTerenee between Sunni and Shiah law on this point may bo 
stated in the follow’ing terms: In Sunni law the* mere fact that there are 
opportunities for consummation (bv the parties being in valid retirement) 
affects the rights of the parties in the .siime wav as actual eoiisiimmation 
in regard tothe liveparticularsahovenotcMi. Tnthnsefive mattt rs. though 
it were proved, or admitted, that theie had been no aetuail c»'nsummation, 
the rights of theparties would in nowise, differ from what they would 
have been, had consummation taken place. Hc'iu e, I la* circumstances 
(whether or not, as a matter ot fact consummation took plac(') hi'iiig 
irrelevant m this connection, will not be allowed to he ])i()ved in 
British India. In Shiah law, on the other hand, mere \alid retirement, 
as such, (i.f'., without consiinunation), does not atfeet tho rights of the par- 
tif's. But it does not follow that if the ]iartiis arc shown to have 
retired, thecourt ma.v not ilrawthe inference of loiiMimmation; it would, 
in the majority of eases infor that eoiisiimmation did lake place. The 
difference in fact, therefore, can onl> be of impia tanee where Shiah law 
IS applicable, and it is shown that, though the parties retired, they did 
not, an a matter of fact, consummate. • 

I lliiil. 1. 101 s. u, .ibii\<-. 

1 It, 111. 11 . 71 . 

I II. lii (nith). 

4 lliiil. 11 . lil. (i..ir 2 ). .iii<l sPP 

.IIIll (.’Ollllllflll IlllTllo 


• Taese ri'in.irks -.pi-in nccr'.s.irv ouinn to 
otisiTMitionv III Bfunm \ Sfuifii 

Haiio fteiiiim m (I'U j, Si-p.) 18 |ii,l. f,, J., 1711, 
Mill. Com. of Oiiilli). 
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^ 10. — Irrefjidur Marriayea. .Sjicr»oN 8.i. 

83. (1) According to Hanati law, where a contract ot (Uf"..*tiiaw.) 

’ Alwenro of 

marriage lias been made, (a) without the iiresf'uce < ' ^ it - 

'Oine prohibi- 

nesses, * or (6) jiurporting to imirrv persons, w'th r('fcrencc to c..ns5,iako 

. . ■ timrn.igr- 

whose intcnnarnage prohibition is established by itiilawfnl .mj nut 
conjunction," or “iddat,’” or divorce, or religion, or siipin- 
venient illegality,^ — the marriage', is irrcgnlai and not void. ’ 

(2) Abu Hanifa holds that a marriage botvvi ‘U person- 
who are prohibited from interm i.ri ving hn* re-asons o<!i(>r 
than those mentioned in sub-se« t ion ij), above', are al'^o ir- 
le'gular,’’ anel neit void.^' Tiic Uvo discinh's >f Abu Kanifa,' 
on the other hanel, liold that marriages proiiiliite'd lor cause's 
other than those inentiomHl in sid secMon (1) are ve'id, and 
not merely irregular. 

(11) According to Shiah law, tlieae is nei such distiiudioii 
bet w('en regular and irregular marriages; and marriage's 
that under Sunni law might be merely inrgular. aie under 
Shiah law, voiel. 

The' C!iilcutta Hij'h ('ourt ha.s lu-ld lluU the' inarriago ot a \bissiil- r. 

in.iii with the* si.'^ttT (»f liLs wife- (the latte-r being aloe ami undivoreeil) i,-. 
alisoliitely void, and not merel\ irregid.ir , ami th.it the iNSce ol siieh ti, 
marriage eannut he legitiinate'el by aeknowledginent. nor be e\i'i entitled 


1 Mr trui'ltUKiii IroMi TaMam. kIo'ii i» -■> 
i .il. .it |i. 17:1. 

5 I .Inn \. AMnl Unninl Khun. 

( I 'MIS) l.i I’liiil. Ki'i'., M(,N<>.)>) lii.irii.iKi' lOlli .1 
liMli Hitr i, oiili y.eii/ (ill Jiii't;iil.ii) Hill Imlil, .iml 
till’ (il|,|iiiiiK III jn-.nl iii.iiri.ii'cs .iii-k')'iliiii»li 
* Si'c Jlitihinsn tlontln-r \. Fiiinhl Ih (lull) 
Jh \l.nl. I.. ,1. Jlili. L’li'i ; .ihitnl lltniiii \. .1.'; -»/- 
Itini (I'.lll) ;{'• ( ill. Itl'.l ; .{inir llfij Sninnn 
( lillO) 7 All. L. .1. i),'>li , Iiiinm Dm \ . Iln-.nn Dtbi 
(I'MI'i) 11 eillij. Kim- .111'), (Xi;. S'>). 

Sl-l- h. .'ly, .lllllll'. I!, 111. J. ,{ll 1111.11111111. Ii..,- 
Ii‘i.i'.!i‘ .iiiil iilHiiili ,1. iiNo iiififh ii‘iiili'iiii)' 

'll iiri.|'iil.ii (" iiiMili.l i>r Mli.iinl ' . 

'.r till. Iii.vt, liiiil iioir). I'lli' |I.|S.,|;.|. Il.ili.l.ili'.l 
|Mli|iiiOs III In' .III I'Or.irl tnnii tin' Xnl,/iiin. It 
inoli.ilily ri'li'i. tn .ii|)i.|'\i.|iiii)i iiruliiliitiiiii In 
lcisli'raj{i‘ .mil -illiiiitx. Ain Mnhnniwl Clnin'llini 
V. Musmiiiml Snniiil Hfti O'HII) \ll. I.. .1. tt'iO , 
7 liiil. Cu.s. 8.:0,rniiiUins ;iiii.\liiiii^tivi.jiiili'iii"iit 
l>y Kar.Uiiiit Uiissiiin, J., on t.lii' iti,liiii lion 
liulWL'un void , 111(1 iiri'i'iil.ii in.irii.imM, .ind llii' 


'l.ilii, ol llir i.Mic in e.i<li i.iM' 

.' Fii'i'l III Vr.il'if, lt.iillu. I'.iii.l.i'.'. II 
" lll\.ll<il.'‘ « III) Il I' IIMsIlMdlnii . li.lll. I I'lO I'll. 
Sir liottfMT, Hinlnnia Unnther ^. I nlnni Ih 
0;ill) Ji> M. I,. I.-JIWI. (I'll I] M. W. \. J7.S. 
r. M. I,. T. 1117, l.nnini Al, hnnnf'in-ni^m 
(l,s<u) I I Ml. :u)t, llniii humnri. Ill r,, (l.S')l) 

I. s I il.-JlO. 

fi It. . 1 .- 111 . i.vliriili.lj iiroli.ibir tll.it Mill 

II. inil.i in.'icK nic.ml to ,i..(.|l III, it iimiiIi|.j;(.., 
lio»i.\i.| .li.iiiiilv ' iiii.li iiiiicd In l.iM, .iri- I'tfi'i I nil I, 
il. In In. -.1 l..| . 1 , lln- |i.iiti>...(r<. »nnirrni.|| iiilli- 
ont inU'inliii!' In tin. .i..|.|tion to t.iM. nin 

I onnl(.n.in( I- to .iiili in iiii.i;:i'. . |i(.|li.i|i. In* li-ll 
till' injii.tiir ol M.iliii); on tin- iliililii'ii lli|. .in^ 
III tin- iMii-nt.. 

7 Sir ... Ill.iiiil nil, .iliini-, .mil loiinni'iil 
S «.iil. I. l.'.0-l.-.l. 

•> .tizaiiHiKm \. Ktifminniusiil (l.sllj) HI C.il. 
I 10, vi)fiiruiislyilosi‘nl,|.|llromiii 2\ijbi v. .IlinrU 
lihan 0917) IL Uuni. ISj. 


11 
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Sjscxion S3. 


bclwevn 
pmbibit.ioii by 
unlawful 
voiijuntUun 
liiul other 
prohtbiliuii'-. 


I’rohibitiuii 
duriiiii ‘ 'lUdat.' 


bivorcc, 

riiliKloii, 

Bupcrvciiiviit 

illegality, 

absence of 

witnesses. 


iu iiiJifiit li.xij iJ.r fatlur. It mil hr oh^rrxnl lli.il Oidi- lord.sMjbs 
H[jpHi'cJilJy (Usir^'.-ird iJie views rApn-ssitl in tlif ll.iiiiili l(“.\l-bi)(ik.s on the 
distinction bctweiMi dillereiit kinds of jiroliilnt lon.s to niaiiA, and imt 
theii' own inleiprctalion on the Quran: tliev point out ‘ tli.it the Quran 
niiikes no distinction between a inarriawe witii two sisters, and other 
])rohibited niariiages ; and the> liold, on that ground, that tlu' effect of all 
prohibited niarriages .sliould be the same. Itefeiente might m this eoii- 
nection be made to the dictum of the l’ri\,\ Couiieil that wheie eoni- 
mentators of great anti(|uity and high autlioritx lia\e ruled in a eertaiu 
way, the British Courts ought not to put their own eonstiuetion on the 
Quran. - 

The decision, above referred to. has been di.s.senU-d Iroin in an 
exhaustive .ludguient of the Bombay Higli Court •* 

The rule of Haiudi law distinguishing between peipetual. and other, 
ju'ohibitions, it is submitted, is clear . the tirst cannot lie leinoved b.v 
any act of the. parties, but the seeoiul can lie removed In the husband 
divorcing one ot the wives; and it is tor the saiin- leasoii that all 
marriages that are vitiated l>y un'awtid conjuiu I ions ol whatever kind, 
are coasidered by the Hawaii lawyeis to lie nrcgular and imt void ’ 

Similarly, the jirohibition by * ‘iddat ’ is a iiuue tcnijxuary prohibi- 
tion, (according to the view taken by the Hanali school) tor the marriage 
would be valkl, if it were celebratiHl a tew moutlis later it w. llieretore. 
considered more favourably by the law than a marnuge thiu can never 
bo valid. 

As to the prohibition liy divoree. ndigion. and slip rveiiienl illi-ga- 
lity, dilfcreiil, but analogous, elasses ot leason mg a[ipjy which need not 
be detailed. Disregard oi these piohibitions, llurelor*'. makes the. 
marriage irregular, not void The abseiie'-. oi witnesses is also eons idered 
a mere irregnlarity in thetorm ol mairi.igi- —a mallerol wlueli the Shiahs 


1 c:i Cal. p. 11- (|i.ir. Cl, anil p III (siioinl 
.■-|•llt.eln;(•) , cl. tlii-li-xt.. citi-il in Ibe rupiut, .mil 
..IT .tbiio- , ,111(1 ,iKn .Vbill llaliini, 'V|iih.tiitiii.rl iii 
JinispruiU-ncc, ’ .J.JU, icfciiiini In HmU-t'l 
Miikhhir If., :iS 0 . 

2 .iija Mulu/iiicJ ./uffir JitinOiiiin Kuitl'.um 

Hihii- (1,S‘.)7) 25 Cal. ‘J, IS. S. i .iIh)\. 11. 

ti lilts 

• TiijIji\ Mmila Kh n (nil7, II Umii. IS'. 

'' I'lii- Ounirc-.Vcl lV.nl IHIi'i m.ikr., .i nivl mi - 
tinii bi t iM'i'ii .iiliilti’M <iii(l mil stiiniis .nbiltfiv : 

I, (li) , il.aNn Ibe ilistini I inn bctwi-i-n \niil, 
Miiilalilc iiiiil iilfg,il uiiitriicts (sii 5 iV. ii Will, 
IV, (. 11). Siniilurly (be llait.iU irliginii., UnieU 
prnliiliit an irregiil.ir imtrrmge ; biitatill, ii it is 
cuntMcUsI It h,is some Irg.il lesiills, one nl 
them being the i‘-iiabh,shiiKMit nt paUirmly 


aliiili ini|in» - ,iii nliliij.il inn nn ||ii- l.itln-i 

i.i'liiT tli.iii "i\c- Inn rinlit' 'i-n ll.iil. I 

flntiilli -I 111! nicl. lii II II nil liil'.i|i( .iNn In 
in.iili ti ,1 il' I I'-ijii nl till I .ill lllta lligli (-inirl, 
wlnii .1 liniii.iii e.illinhr ni, mil'll tlic ^isliT 
nt ,1 V nni.lii \\ilh « Innii 111 ' li.iil illicit intiTi nui-i', 
.11, •! ahnni In- li.nl iii.iiiinl nlinn ..lie «,,s on her 
.n.itlllH'il .iinl III iiliiiiii'i, ,iiii| .still the sernnil 
)nirii.i;'i' \\.|.. hi'M c.ilul, .mil it w.is ]>ii'siinii'il 
1 li.it On ili'lnii'iilniii, iii'icss.m be llii' J{niu,in 
I .lUiiilii n lis'inii. In lUnOM' llie niisfni-li' tn tlir 
in.iMiaKi' mill .i ili i c.isi'il min’s sisti-r lni,| bci'ii 

nUaineil /.lyie. v. ( IH.s,'.) 12 Cal. 7 p(. 

(F. Ji.), AMiil dhmu y. Aziz-ul-Uiui {I'Jli) 
e.il. KKl, Amir tliij V. .Viiin-i/t (UUO) 7 All. L, J. 
Uit’i; ImuM Utit V. Utimii Jiibi (IUtl5) 11 I'uiiJ. 
Jlec. 50!) (Xo. .S5). 
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jind Malikia permit the nlwnluto (iisponsnlion in ovory oaso. With refer- Secti-w 83, 
onee to these rules a word of caution is, perhaps, not iinnecossary : 
Miihammadan law is enforced in British India for the .sjune fundamental 
r<‘asons for which customs and usages are enforced ; and the piaef!' e of 
.^Tussulmans in I ndia must not he entirely left out of consideration. 

84. Where an irregular inarriajje lias l)oeu (-Jdi leted, • or 

but not eonsimimated, eiflier ])a.r1y may enjirtl it, i ' on i i • '/rrn'u;ri m- 
the a])senee of the other, eitlier expressly or l>v implication. ^ 

Quanr, whether it is neeessary that th,- otlu i ])artv ^liOiild 

liave I<nowI(‘dge of tlie cancellation. • 

85. Where an irregular marriage has be<‘n eon..„iini. -n 
mated, it may he cancelled by the I'aiir s. by express 
Avords; but it cannot be cancelled by impli'Mtion. ' 

11 is the iriegularly marru'd husband of II aiul the inaiii.ige has 
hcen consummated ; if 11 says “ 1 have set \our ’'av free,” oi “ T have 
relin(|uished you the marriage i.s cancelled If. on the other hand, fl 
merely d(‘ni('s tiu' marriag<', it <loes not eancel it nnle.ss he says to his 
wife at the same time. CJo and marry ” * 


86. Where an irregular matriage has taken place, it is Tm>f!uiariv 
the duty of tlie Court to separate tlte parties.- 

'.(•r>nrati‘<l. 

87. ( ft is stated iu the ‘ Catawa ‘Alamgiri ’ that lu) s.p.irafir.n 
se])aration eau be made on account of probil)ition established )„oh',i„n„„ i,v 
by fosterage, except by order of the .fudge, but tliat when 
prohibition becomes establislK'<l, it is not |)roper for tlie 
woman to live with her husband. J 

'riiere does not seem (o he any st.ilcment corresponding to that on <?»«■«>. it .an 
which this seel ion is liased. cither in the ‘ Hida\a' or the ‘ Shara ya’-ul- 
Islam.’ The section is enclosed in hr.iekets, as it seems likely that the 
excerpt in (|uc.stion (it. is from the ' Xahr-ul-Faig') has come into 
the ‘ Fatawa. ’.Maiugiri ‘ hv madvcrlonce ' The ‘ X’ahr-ul-Faiq has 


I ll.iil. I. I.'ili .iikI >'oiiip-iri* (Ilf liiili.in Oivorff \il IV. of 

* Till'* |.i luliiptfil Iroiii liiiil. T. I'.o '.nli-.Ii isii'l, s... Ki, i‘i, .md -I ; Il.iil. 1. 'Ill {II. a, 

iMliim irrfiiiil.il ” lor " tmn.iIi.I ” .mil " Coiiil " -na-) -hOAV, I li.it mlfn oiii..f i- mil .1 i riiiif iilifii 

lor “ .liiilKf." Thf p.irlifs 1 lifinscUf^ ih-imI mil llif m.irii.ii'e i-. iirfjil.ir • wliftlifr lif h.nl im\ 

,\ppl\ to llif Court . bill It iv (liltinilf to h.iv :il iloiibl ini flir Mibifi I or not," 

Mhosf instimff, iiinl in nlirit loiin, .ipplif.ilioii' < ll.iiI. 1 . " 11 ( 1 . 

oflliH iiiiliirf Mould 1 h' fiitfrlniiifd in l$rili-.b * S«-f fniiinifiil on Iii7, 1«*1 om, tor ,1 Kiiniliir 

Inili.'i. S(.i- tbf (!ii!irdi.ni.< .mil Ward< Vit, v. s, iii.adM-rtfiiff , ■md ■ I. 1 oninifiit to 'US IfdoM’ 
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Section 87. fipparontly followed the view of Abu Hnnifn (from whieli his tw< 
disciples have dissented, and Avhich is not followed in British India) 
Ahu TTanifii’s view is, that, though according to the strict, law, some 
marriages ought not 'o he contracted, yet, if contracted, all marriage's 
have force and cfTeet ; therefore it i.s quite ])ossihl(' that lie slmnld conside'r 
an order of the Couit neees.sarv for cancelling any marriage whatever, 
including a marriage that transgr(‘.sscs th<‘ pi'ohiliition of fosterage. But 
tlir same rea.soning docs not apply in the c.i.se of I lie two disciples ot 
Aim ffanif.i. , foi-, according to tlieni. jirolnfiituni hy fosterage is ahsoliite, 
iiiul If renders tJie marriage not iiicnly im-gnlar. hut void: how tin'll 
could it he aigc'd that for cancelling .such a marriage which is void in it s 
incc[)li()ii. th(' intervention of thet.Vinrt is in'ccssarv. wheri'as (according 
to them) no order of tin* Court is neces.snry (.st'e ss. S4, above) to 
cancel even a. marriage that is ini'rely irregular and not void ( 


suit for 
restitution ni 
ronjiiiznl 

Tigllt'.. 


nefonoi's to 

suit lor 
rc'ititutloii III 
< niijURikl 
nulits ; 
Cruelty, 


§ 12. ~ JudinaJ Proceedings Arismg out of Marriages. 

88. Whore either the. lui.sband or Avitb* lia.s, without 
lawful jrround, withdrawn from tlie socioiy of tlio other, or 
neglected lo perform the obligations impo.sed on him or her 
by law, or by the contract of the marriage;- the Court may 
decree restitution of conjugal riglits. and may iiut either 
of the paitie,s on terms .securing to the other thf‘ enjoyment 
of his or her legal rights.^ 

AiiKing.st lawful grounds for such withdrawal, may he noted "ac- 
tual violence' of such a charactf'r as to endanger personal health ami safetv, 
or reasonable apprehension of such violence',” '* which would cein.se'qnent Iv 
he a dt'feneo te> a suit for restitutiem e»f e-onjugal riglits In a case* '« 
wlu're' the jiartics wiwo Ilinehis, Knglish decision^ ’ were followt'd which 
lay elown that criie'lty falling sheirt of plnsical violence', Inil such as to 


1 “ '1 III- will' bus .1 rijihl rorre-poiKliiig lo Uial 
III till- IiihIuihI til itcnianil tlu' liilllliii''iil <•! I'l-’ 
iii.irit.il iliiti(-s triwarel-, lii-r.”- - \lMliir U.iluiu, 

’Miilnuiui.-iil.-iii .riirU|iriii|i-iie-i-,” .Til, iiliiiie 
.iMIV/cr, Tl. M. 

* ( f. ('i\il Priie-eiliiri' Cuili- O .\.\t, ii. ‘tJ, 

* Hiclnor Ttnhffm v. sAi/ihmimiiivsh (IS07) 

II 11(10 r. A. .'i'll, 01.1 : lli:/il,ll k. Mil- 

l,ii„imnd IliiHom Ah (l'i(i7) JO Ml. JJ2. tdlldmiig 
U(((-f-(>/i;i|| .1 /(k-/-ch:ic IlSO'il \. f. 'tSI. Cf. 

Piiini V. Shcniiaruiii (lS,Sf) S Ml. 7S , Pur. hot- 
iiiiiilii^ y. Hill l/nai (1S07) Jl Kuiii. lllil. 

4 n.iii I. iss-180 . n. as. 

,1 fiiflnni Ililhi’Plil A, s/uiininoili'.i.il (|.sri7)|l 


Mo'-. T. >jI, (ill fiil|iniiii({ /v'l-a/n V. /i’i-i(/)« 
(I7‘iil) 1 ITaitiriil c„iiM-t. I. «,i|, the n-iii.-irk 
th.it ■ till* Miih.nr.iiiiul.iii law ol what N h-Kiil 
(ni.-lf, la-<wn-ii III.III .mil wilu woiihl prolijihh 
not .lilfi-r iii-ilm.illv froiii ‘ our ' own.” A^/in 
Hibi \. A’/r.hr /ftin/iim (|•)llIt) ;},■) Mad. 22, 2,1. 
.'•.I miit .hifiir {Mitsiinmmvl) u'uwu'i. 

Aril Jl.i,„iii, It |„,|. fas., 608; //hvm„ii 
Hiiifinii M Him m mud Hiiiliiiii (1006) 2') All 

2J2 , Diilar Knir\. f>iiiirl,ii Snth I/ia-m-j- (|()iril 
•U Cal. 071. 

« Ihamui \ . Priiri- r.nl (I.SSO) II Ml. ISO. 

7 Kflhr V. Kilhi (IS70) r,. 11. o p. ,«• I). -.1) 
Toniliw- \. Tiiiiiliii^ (I, s', 8 ), I. sw. A- Tr, |ii 8 , 
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ir>r> 


jonpftrdiso hoalth or sanity, is siifTiciont “ omolty ” under s. 488 of tl iection 8{ 
( 'riininal Procedure <'odi«, I for refusal on the part of the wifeto livi> with h i 
liiisbaiid, and yo1 1«» maintenance from him. - > 4 rourse, wherever 

.Muliainmadiin law it would he improper foi tlic nushand and wife to 
cnlialiit (.IS aftc'i- ‘ li'an,' ' /ihar,' I'lc ) i suit would nof lie for esi ' utioii ' /iiiur 

III conjujf.il riKlils , thus \\hen> it was proved ihat t.ie hiishar '.i o used 
l>lasi>heiuous hinmi itfc a{j;aiust fhe IV.m.iel , which amouiil -d loj, ’ostasy 
(lissiilviiif? the m.irriaf>e, the wife was hehl to have .sho’vn \.alid flefciiii; 
to a suit for restitution of conjug.il right-. * The hiish.iu.-; may, lowe.vor 
•1)> misconduct (though not .imouuting to ^uch .U(' •- murht j i^.tif .1 
decree for separation) disentitle him-elt f deer- tor n . da'icn -a 
congngal right s^ 

It was liold by the Madras Hiali ‘ 'mt tnit flimlu Imsiiaiul must Ma-.fiipnanro 

offer to live with the wife as her husband, otherwise he ts not eig ftliM '‘'" ''b*'""""'* 

froi'cdure 

to ask her to come to his house ’ 'Ihe l?oml..A\ t^fgh Court, however, tndp.s. iss. 

dissMiti'd from this decision, and held that v.'uto the husliand denies 

the validity of the marriage, hut offers to maim am the woman (though 

not .as his wife) if she agri'os to live in hn house, she cannot get niainteu- 

aiiee from him unless si . accepts his off(*r .so to live lu hi-^ house 

d’hesi* eases were hotwi'cn Hindu paities A .Viussiilmau husband may 

practically nullify an order tor maintenance by divorcing his wife ^ 

'I’lie Tndian fiimitation Act, IX of repeals .irt and Ito of l, imitation ot 
the previous Act, (XV of 1877) which h.irred suits foi “ I'feovery of 
wives," and for ‘'restitution ofeonjng.il rights," two years a'ter ' posses '""Jiigai ngh»= 
sio 1 or restitution was domanded and rcfii.sed.” The question then arises 
whether art. 120 of the Act ap])lies, which provides a six years' period 
of limitation “ for suits for which no poriixl is provided elsewhere.” Tt 
has been .issnined in one lasc that it appliv '' On the other h.and in 
^ 2.‘{ of the Act, ■■ ill the ease of a eontinning . , . breach of contract i onnnmiiK 
or . . . wrong . . . a fresh period of limitation begins to rim at every 
moment of the time during which the breach or wrong . . continues. 


1 Till' Cniiiiiial rroivdiMt; l'o.li-, ■> l^s 
|ir()viiU-» tliiil iii!igi>tr.iti‘s iii.n i-n-ikp an nr'l*’' 
111 inaint:Pn.iiicu .igaiiiit. .i who iu‘fi|p<’l'. 

to inniiit.iin liis wife or li-gilitn.iti’ or illi-iiiti- 
iii.ite ohild. Tim ordrr iimv Im ci.tori-Pil likr .1 
liiif. 'I’lie wilp m,i\ on jii-.l gioiiiuK ifliiio l.i 
lu.- with till" liiislMiid, hill the or.liT l.ii iii.iiiiti-n- 
.iii< 1 ; may !.lill I'p m.ide. Scu a. iJSli, l»-lo«. 

* Paigi V. SheoMritin (ISS.'i) S ,\II. 7S. 

“ Nou'foz All V. (MuDsumiU) Aziz iiilii (IS7C) 
n r. a. 235. No. 124. 

* Ilusaini liegam \ . Muhammad nmlom Ah 
Khun (1900) 29 All. 222, rt'fcmnB to Mackenzie 

\laekenzie [18951 C. HSI. 


'• Murallal \. Kandappa, (188.1), 0 Ma. 371, 
(Koiiiaii iind NiittnMv.iiin \\ var, ,1.1.). 

fi la re OulaMas llaidas (1891) 16 Bom. 21.9 
(.T.irdiiir .Mid P.irNons, JJ.). 

‘ In n AMnl Ah Inmalji and his n'ife Hnsciihi 
(1S8.1) 7 ll<mi. l.so (■• Bolira ” hiiKhiiiid and 
llaiian wifp— Ihi' w.ird “ hohr.i” i-, wrongly iia.-d 
.1-, Ihougli it dp'iotfd a cl-iss of pooiilu distiii- 
giii'.livd from others iiv thi-ir ndigioii.! tenets 
and customs) , fihah A’ni Ifi/ut \ hlfiil Bibi 
(IS'Mi). 19 Ml. .50; cl. AMiu lUhommi Hakhum 
(1879), 5 Cl. 0.58. 

s Asiriiniiisna Khalini v. Ihizhm \I mh (1906) 
.11 Cal. 79. 
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Section 88 


Judicial proicc- 
tloii in l\llc. 


A 


Perlnratory 
suits, for jni t !• 
tation of 
marrianc. 


Opiion In divnrr-p 


Afiimcsfcncc. 


iind actions tor n-stiliilion of ronju^al rights li.ivr Ixtii lu'ld ’ to 
out of a contmui/i<: wrong, uml, thcrcfuiv. piuctically ini'uptihlr of twin! 
barred. " 


89. The (;'ourt nuiy order the liusbaiid to bo attentive 
to his wife ; aiifl, if he has more wives than one, to be just 
and equal between them, notwithstanding any consent hav- 
ing been given by any wife to unequal treatment.-'* 

The linsiianil (unless he has contracted otherwise) can always 
divorce Ins wife, and thus get rid of most of his niati inionial liiddlitics • 
lint ho may not he willing (<» divoico, as (h.il might render him liable 
to pay U]) the 'niahi.' a cii-ciiinstanee that may not bo negligilile. 'I’he 
wife, on tlie other hand, is nioii* in need of protection, as sh«‘ cannot so 
relca.se herself. Tin* ‘ Shara>a’-nl'Tslain. ’ indeed, suggests a kind of 
arbitration between the husband and wife when there is di-cord bi'lween 
them; but the arl>itrators or “umpires” are to be appoirted b\ the 
judge, and tiny have no power to prononiwo ii Mala<i' except w'ith 
the consent of the hn.sband. nor to ))roinamei' a ‘Idnil’’ nnless tlio wife 
agrees to the amount of oompensation payable by b(‘r to the husband ’ 

90 . (I) A person chaiming or denying dial he or she 

has been married to another, may bring a. suit l<u* a doclarti- 
tion that they arc or are not married, as tlie casf* may be. 

(2) A woman may bring a suit for it, declitradoii tluit 
she has validly exei’oised an opdou to divorce' lier.st'lf, and • 
that her mairiage is dissolveil. 

(3) /^p.mhh, in a suit for an injunction against jactita- 
tion of marriage it is a valid defence to prove that tin' 
]>laintiff aequiesced in the defendant’s assertion th:it th(‘y 

p,iii'iil., Ilf will ix- prevpiilcil inmi mimi}! I'nr 
if..1>1nt1oii 111 foiiiimiil rt!ili1“. Ith lip.nl nt 

* Soc p ii. 7, aluiM'. 

'• liail ri.S8-8<). 

s it,-il. I.2U. ^ ‘.lilt pi.a.Miix fur .111 iiijiiiK tidii 

lu rpstiaiii tlip ili'tpiiiliiiit Iroin fiilM'lv l■lalllllll)^ 
ti) Ilf Ihe plauililfM hll^h:ll|ll or wifp, !•' relciri-il 
tons .1 Milt tor " jiictltiiliuii of iiUirri.iirc sn. 

Ihp Sppclflp IMifl Art «. IJ, ,U. (h). 

7 n.ail. <f.v^. I2H-1;M, IipIow. 

8 Bail. IT. Ifi. 171. • (fiflli). 


were married to eaeh other.® 


* (lim) f'lin Simlhi Jliriiihiiiul 0x7!)) ir- 
tViiii. 71 1 ; Uiziii Mehriin (1S7'>’) 1 1 Ciiui. 11|.< . 
1 '17 (No. 0(1), followed iiianmilii im^-, minln i. 
hiiimitnin (JSOO) 1;{ All. 120. 

2 Tillli <.00 Dhriijilifiiii lintinniii Ihnihii 
(I'lOl) 2,'i liopi. 014 (F. n.). liillowi'd III .'turn- 
iiiiuii, lUrin/xil J'llhti v. Pooron' (I'.ili'i) m "Mail 
l.l.'i, anil Atirnunhsa Kfiiiliiii v. Htizlm, .Mm. 
(1000) .14 Ciil. 170, where siieli ..iiiN wer*- helcl 
to lie barred. 

" Bail. I. ISS-IS!», II. 8K. e»f/('rf, wild III 1 in 

the rnn\(rsp c.ase. e. k., wlieie Ihe hiidnnd h.l^ 
i'niwiili.i| ih.il the wile »|i"iild ie...ide _willi hef 
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A Miit was ciUcihiiiml iii tlii! AilaJialjaJ High Court tortSECiiu.. UO. 

j.ietil ition of inaiTiagf, i.f\, loJuivci it, dedared that a w'oiiiaii who daijii- ■'''ntfor jacti- 
t'd to bo tho i)laintilT's wife* was not so in reality. ^ 'I'ho t'oiift tlim- ,„^rriasc. 
stated that it must be strictly pitned . (I) that tlie, deteiidanl sej lously 
dainiod to be married to the plaintitT ; (2) that tlie, pJaiutiir did not 
aCquie.sco in the claim or allegation ot the defendant ; (.‘{) that, in fact 
no marriage had taken place. 

The etTeet of aciiuieseenee in suit lor jactitation ha,s lieen stated e <i .hmciiw;. 
above, ft has been .statetl, however, that an aeknowli-dgnienl , e\en m 
the presence of witne.sses, would not bi! .sutlieient l\\ itself to constitute 
marriage, unle.ss judicially pronounced to be a marriage, or unless there 
IS an exprt'ssed intention to ‘ m.iko <his (// . the jieknowledgmont) .i 
marriage ' - 

91. Stmhlc, in a suit bv a Miis.>sulman for brcacli of 't'’" '* 

‘ ot iiroluec fo 

jironiiso to marry, no dainagos \vi” be allowed, in British lu.irrv. 

India, beyond eonipen.sation tor such pecuniary lo,s,s tis 
has actually been suf-Tcd -' by the plaintitf. ‘ 

An approach to the leeogmlion of the biiuUtig elfeet of a promise 
to maiT> is turnislu'd bv passages in the ‘ fsharaya’-nl- Islam ' and 
• .Minhaj-ut-Talibm.' Tii t I k* former it is stated, that it i.s unlawful for a 
nni’i to pay addresses to a woman who is engaged to another, but if .slu' 
marries .i man other than him to whom sin* was lirst engaged, the* 
inairiagois \alid, 'Hie latter work is&trh'ter, aiulit is then-in laul down 
as follows '■ T’he law torinds asking for the hand of a woman who has 
already J-eceived, and tornially aee«*iited, a .similar proposition from 
another, e.veept with the consent of one's rival ; but until a woman b is 
decided as to the tirst oifer there Ls no objection to making a second 
Wlieti a woman asks advice," the author eontiiuie.s, "from a third part\ 
as to a man who has made her an offer of marriage-, this third parts 
Is bound to give her since-re and truthful intormatton," 

Similarly, the great Hindu law giver quaintly observes “ Keilher 
aneieiits nor moderns who were good men have ever given a damsel in 
inaij iage after she had been promised to another man." '• 

The authorities do not seem to throw' much light on tin- qm-slum of yiianium of 

1 Mir .irnwt Ali\. Miifiiniiihul-Xi^xii (18071 s (i.'i . AMul Hmuk v. MuhnuuM //u«s<7( (lOLii) 

.in \J1. ')« ; lit. r/toMilMoJiv. /iMKrtv llS'Ul r,. 70. lo Horn L ll. 1«1 

2 Hull. I . lti-17. < Cf. Ihc Indian eoutiai t Art, 3. 7j 

,1 Wlnih wimld Inclitdu a return ut tlic oriia- •• IJ.111. 11. 30 (itli). 

meiits, Ac., aiven .IS i)roHCii(3, in iiutii-ipiillttii ol <> 28i(Book3-l, s. 2). 

nil- proiMJsed iniviri!i!?e I'f. Indiiin Contr-n I \il. 7 M.nin, l\. *ei. 
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Section 91 . 


(JulUP«ll4.lliOll 

for actual 
pecuniary lo-.'i 
iiloiie recover- 
able. 


damages or a breach of a contract to marry. 'I’h'c rules oiviug d, 
to cliiim a part of the 'loiver, or a present vvJiore (Jie marriage is dis 
solved without c onuuinination, may, perhnps, lie of ^ollI(‘ as.siM(anco m 
assessing damages. Tlio.se rules are tho more dc.scrviug ol eoiisideratioii 
as they indicate (in cases where the lady is the dcl'ondant) one iiiotliod 
of making allowance for the husband’s power of divorc ing 

Under the circumstances, it is submitted, that a suit would lie for 
the actual lo.'.s suffered. ' 

'I’hc action, under the English law, for a breaeli of eontraet to marry 
IS admittedly anomalous, being analogous iii .some respects to an 
action for seduction, in others, to one for libel - In such an action the 
English ('ourt« do not re.striet damage.s to “eompensat ion for loss or 
damage which naturally arose in the usual course of things from such 
breach-, or which the parties knew, when they made the* eoniraet, to he 
likely to le.siilt fn m the breach of it,”-* which is the eompen.satioii that 
it IS submitrod, could alone be claimed in British Imli.i by parties 
governed by .Muhammadan law. Tho Englisli tlou-is also allow 
exemplary and sentimental considerations to alfoct the .issossmcnt ol 
damage.s. These considerations would oe deemed irrelevanl ii' a suit 
between parties governed by Muhammadan lav. - 


1 III Kotii.iii l.iw tin- arr/iiK sjmiw/itiar 
(('aiiiC'il. lor 11 inarnane), fouMsti-il of prc-i-iil-i 
III a 'ubi.tiiiill.ll Kiiiil, s;i\i‘ii on In-liollial . IIh-> 

1 oiilil be oitliet lorbitHl, or <l.uiiu*(l b.ii-k with .i 
pi-iKiUv of the aiime, or of twice, or »oiir fiiii.--. 
iM i.iliie, oil the niarrwKe beiiiir broken .ill; 
.lii'tiii., V., 1., 1-0, iO. 'I'hire Wrts al'o -in iirho 
I'X ^jiu/iiu," HiMUK d.ilil.'ige' III propuitioii In flu 
\.ilueuf the iiMrriagetu tliep.iitv ilaappuiiilcit" . 
Jliinler, “lloiilaii Law.” C')6. In LngUml 
Lnrd Heriiiliell intrialin eil .i bdl ro'triiliii;> Uie 
diUiiiiKes ilniniablu In an aition loi ble.ull ol 
pniiiii'e to iiiariy, but it did not become l-w. 


Su(h aetiuux. .iie “ l.\ i|,t i'iU"i,iM 

L.indroeliel, but CMiressedlv denied by the Code 
ot ll.ily.” The yruiili Codi .. 'dtiii, .mil the 
«*ourl' III l<'r.niie have l.ikei, dilliTCiit iieW', 
but the better opinint ..uneo witli Ihc .Viistri.iii 
Code, wliieh .dlow' ii.ni.ai'i , fm mtii.il lo", lint 
no more. I'lii'i'i.m Ccile, Hi. 11. i, 7,',.SJ , 
ll.di.in, -..VI; Kreii' |. ,iitl. i.i-j 1 1 |j , Ail'lrun 
46. Ur.ili, ('i\i! iVnli- 01 UeriiMin , '. IJ2S 
iKmI 111 Hnll ind, " .liiri'piiidente,’' ‘238-25!). 

2 See .\la/iie u' l)aVi,i;'e- Cli \1V p 8 
< Indian Cunt Ml t \' i - 7; 



CHAPTER IV. 


‘ MAHR ’ OR DOWER 


1. Preliminarjj. 


92. (1) ‘ Mahr ’ or dowor iy .i sum tliat iujooi’ os [My-' :' iii’' 
able by the husband to the wile ou niariiage bjing '' 

traded. It becomes payable dllu''’ by agneineiit ' bet wt'f'ii 
the parties, or by operation ot law. ‘ 

(2) ‘ jMahr-nama ’ is tijc iustiunu nt '-ontaining the 
terms of the agi’eement to ])ay ‘ mahr. ’ Tnless iliere is 
anytliiiig in the cont(!xt to show a eoiitr iry intention, the 
('Xpression ‘ mahr-nama'' in this eha2)ter includes llii‘ terms 
of an oral agreement lor the payjnent of ‘ mahr. ’ 

vSi“«' s 03, l>elu\v. ‘‘ iKiwcr is not the oxehiinf^e or <■oll^lllel'llt!^Ml 
fiiveii by tlio man to the ■woman for «-j)tering mto tlie eonlr.n i but ‘Ui 
elfcet of (ho contract, imposed by th(5 law on tin* husband as a tuhen rif 
respect tor its subject, the woman.' A ti.uiofer of piopi’ly b\ tin' 
husband to the wife in lieu ot dower, may operate as a ■^alo. ' masimicli 
as the wife gives up hei legal rights to t(‘c<‘iv(‘ her ' mahr. and in consider 
(ion thereof obtains the property. 


1 i'he .igri'Cliirlit Mi.u Ilf lii.Klc .(Kit (hi 

iii.irnaKi' ■ Kaimrumtitm Hii'^nnn (IKSO 

.( Ml. -JiKi. Tlif .iKn’cnifiit inr iiiiihr, it il !■> m 
writiiig, w iMlU’il mithr-iiaiiiah of kiifun-imiiudi'- 
lUit 11(1 wrilliiH !•. iieivss.irv : AMul Kurim 
\. (.Ui/SMiwdf) F,t:iM->iH-Xi'<s,i, S. I). \ 
UlKSa.) Ij, (J/ioiMimwiiO MuUi'Ln .lumtrln 
(IS7J) II noiig. J.. 15. 37.'>; L. K., r. A., M l'l>. 
VOL. J;J.J ; Tajoo litrbcr v. Xooriin habvf ri.S(ll|, 
W.K.ai. Ot coHTsf, %>hi're the uinoiiiit W laiitc 
iiifl (lierr is IK) iiritiiig, thi- ‘‘-irry bi'ht drsi-rip- 
Huii of t'Milfiii'i; ’’ IS nea-ssary to ostablWi it. 
Hvietm V. Uiismutoonnm (ISO?) 7 W. K. I'J.'i ■ 
Abdul Jubbur Cliowdliri/ v. Colleilor of Mi/inni- 
ftiigh (ISfiS) 11 W. It. 05 , \ uiccmatuleei,. A/iiimf 
V. Uosschtee (1805) I W. U. 110; Muhumrd 
Hmtmiu .tit V. MoolnrackooiiHiina (1851) ti .S- 
n. N. w. p., 3.50. 

2 Hail. 1. 01 ; 11. 73. 


< li.iil. I. 01 “III ii^.iiilio in,irii.ii;i‘, ' si\' 

(iioti 'IMMkllif! Ill piclll-ttilli Oh i ii'. hiiil 

the «)lf oiciiiiyiii,. .1 station oi jiiiMt ilinniU .iml 
iiilluciuf, tlioiijili iL was till iM.uluo lor ilir 
liiishiiml to iiiiii hast- tici, ii\ \:ilu,ilili‘ pn-'fiit-. in 
liiT pari'iits, a praitKo exti'iisiv i'I\ pns.ili'iil 
.iiiioiig f.irly commimitu's, .iiul tro.iUsl hs Vn-- 
liifle . 1 ., an OMdciiis' ol biirhaii-in.'’ lli't nl 
lirci'co, I. 1 h. .\.K. (Vol, II. p llj) 

\moiigsi Uu> 'IViitonnT.uvs lu'trotli.il(ivri()&ii;ii/) 
scorns to ba\o been a s.ile ot the wont. in by liei 
''iiuidiJii lor i pMnnii iiiiilbu' (louudiihnli oi 
ii'ittAiiMf), p.tv.ible after in.irii, me to I he I'li.irilian, 
■iiid later on, tu the girl liei^elt : llolland, 
■ .1 iirisprudcneo,” (Till (M.) J 57 : eiling llBriin;- 
t!oiild'.s “fJerni.tny J’ast .uid I’leseiil,’' os. 

* Jihumruiimmi, nlins ti\bi Junbi \. Shiih 
llazaralh.'iadtlVjll) 31 Mad. b. ,1. , see also 

ilbistraUun(l)(tf).aHd loiuiuenl to 535, lielou 


I OS) 
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\MAUR ' OB DOW Bn 


Section !*;{ 

Asri-oiiii lit III 
iiiarrv miIIuuiI' 

• iii.tlir’, Hill'll 

\,iliil Miiiiii 


^lii.ih l,.i« . Ii 
.llllllt IMIIIMII 


li\ i,'ii.ii(li.iii 


Wli.it iii.i' III' 

till' SUllJI'lt Ml 

‘ iii.ilir.’ 


Axri'i'iiii'iit til 
ilo ■'Oiiii'lliiiiK. 


rroiiiiv III 
ri'iitUT -I'M II 


lllll.lVMIll. 


93. (J) Sutler Suiiiii iaw thct wife is eiifitlcd to claim 

‘ nialir ’ from her husband, even thoiigli slie lias expressly 
contracted not to do so.' 

(2) Lender Shiah Itlina 'Ashari law, (</) a woman wlio 
is adult “ami not of a weak or facile disposition” * may 
\alidly agree not to receive any ‘ mahr’ ; •' {/>) it is doubtful 
whetlier a guardian for marriage may valitlly contract his 
female ward in marriage without ‘malir': ’ the ‘Sharaya- 
ul-lslam ’ fa^'ours the view that he can ; * (c) an option may 
be lawfully I’eservod to cancel the ‘ main .' ’ 

The ■ a Shiah iMiia'ili li'\1. im‘(mi 1 '< to l<i\ clown 

live law in tiTiiis I'iinilar to those ol .suh-.scctioii (1).'’’ 

94. (1) 'Pile subject of ‘main ’ may consist of (a) any 
specified thing that has value, .and is in existiMici*, except 
hogs an«l wine:' or (/j) subject to sub-section (2). below, a 
promise on the jiart of the husband to do, or abstain from 
doing, something. 

(2) In Sunni law an agreement bv the husband that he 
will jjersonally render some speeilied or nnspcciliial service 
to the bride, cannot be the subject of ‘ tnahi'.’ ' in Shiah 
law, an agremneiit by the inishaiid, that he will personally 
j'ender services to the bi’ide during a stated period of time, 
can validly l)c tlio subject of ‘ mahr provided, tirst , the 
sci vices are s[)eeiti(‘d in sin-h a manner as lo leniovc all 
donbt and uncertainty, and, sceondly, that tin*, husband is 
entitled, if ho is unahhi to perform the services promised, 
to liirc some one else to perform them, '' 

(3) Where the ‘ mahr ’ agrc(‘d upon consists of hogs 
or vvino,^ (a) the approved Shiah ojiinion is stated to bo 
tliat the marriage is valid, but the agreement for ‘ mahr’ 


1 ij.iii. 1. 1)1. 

- (jKiurf, Hhi'llicr lliu -iirii.il rulf'. iii iJMiiir 
III ihifiliitiishDt wuiiK'ii 111 Biiti'.li IniiLi uoiild 
III' .1 i’linli- on Ihis iiuinf ct. ><. J.i'i\, lielow. 

•* Sill li ,1 coiil.r.-u t It lullnl hifmz or voluii 
lai> 'iirii iiiler, JJail. iJ. 71 , 

* IVail . 1 1 . 7 hO (.second). 

'' Jl.iil. n. ') (tiinilli), 77 (IwiIfMi) 


'' /Ji< <ii/'(m see |). iJ, .llm\e. 

' Wiiuli .ire rrim ctitiiinerrifUit iii Vruluun- 
mailaii law. The e.w is not likely lo uriie 
111 India ; Lntis menlioned to show the seope iiml 
effect ot tile l.iw, 

s llail. I.'ll, II. 7 li, 110 . 

I I5.ul. II.I.7, »> 1 ), 7'». 
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is void, and llio ‘nialir-ul-inithr is duo; ’ (/>) cdlior Shiah :‘4 
authorities liold that the price of the hogs or wine has to b(‘ 
given in lieu of the ‘ inalir ’ : (c) according to a third vi<‘\v 
the marriage is absolutely uuli and void. ' 

(1) Tlu' rcjiis and prolits of proprrtx or the '<crvjV(‘ ol a pt ison 
other than the hushand may validly ho thv suhjvvl <»f malir. “ 

(Ia) Tl inarric'S IK, on lh(“ mahr' ot • .i cloth, ' oi a hcast." or ,1 
“mansion ", fh(' ‘mahr* is void foi miccitaiidy and IT is cntilh'd to 
liiM' “ propt'r dov<'r",'‘ Imt if the spec a ^ of the ••loth <ir hca^' is mcn- 
I ioned, then tim ‘ mahr ■ IS valid, ami an iiiti.lu ot m<‘d:'i./i (pialilx 
liclonsin" to that spci ics becomes due ' 

(2) II stipulates with his tin. 5e, M. that lie wil! no' t.d II' 0111 ol 
tier native plaei*, or will divoi<*e In- e\i-.lii.a wife o/ will not peilonii 
the'haj" with her, m will not m'es.s dm claim ot a «lehi which he has 
,i!<ainst her; none of these primuses eai valally tonn tlii' ^abject 
ol ■ mahr ' 

(.'{) II marrii's IT on the ' ondition that he is to ^ive her falhei l.(M)(» 

' dirhams." This is no ’ mahr," and IT lieeomes eiititlcil to the ■‘proper 
dower. ' •’ 

(t) K ai\('s his daujihler or.si.stei. IT. in im>"iiaae to ly ‘ 011 eondi- 
lion diat H will ^ive to K his danjihter. or sister. H't. in return, the 
rifilit to th(‘ per.son of each woman hein}i the dower of the otluT " , tlie 
( ondition would not .sup[ily the place ol 'mahr." '•The contiaets are 
etVeeted, 1ml the condition is void, and each woman is entitled to her 
own proper dowei. " ‘ .Xceording to Shiah law such marriages would he 
void; ^ and. qnatrr, whether by the law of British India lhe> would Ix' 
held to bo void as being again.st public polie\. 

(5) The guardian, (1, of a woiimn. II', marries her to H. on the terms 
tliat 1,000 ‘ dirliams " are to be paid by H to 11' and oO ‘ dinars' to (J. 
ir would be entitled in Sunni law t«) both the ‘dirhams’ and the 


' Hail, TI. U7-<iS. Till' Ihi'iniiini-nl-lslion 
s'liiH to siipiKirt tills view na’injam (.Volc»): sn 
l> it, .iliovc. Bt'O ‘17, lioloiv. 

2 Itiiil. I. <i;i. 

» Bail. I. KlCi, 

•i Bail. I. llitl, I'K); .iMil s,.(. II. r,.S 

(1MI.»). 

•> Ball. I.tll. 

‘I Bail. I. I(l.j. I\iiliiriii/iinta Veiikiiln \. 
hilwhmi, (liH)S), :i2 M.kI. 1,s.-. (f. k.). •• ii ,i 

•li'cisiuii ill oiii! any aill iiirolx: rosiili.s nlin li 
oiir lior couMilrrs pri'jiuliviiil to the iMililjr 
iiitprcuts or iiiiraoral, it is onr duty to dei-idu 
llir othrr ^^ay ’’ (pi’r l<’araoll, 1.. .T.> ■ 7?t' llnulex ; 
/f<i«' tl'.llll I ell. 17‘l, |S7 Spi‘ pii. 


.’I. _’'i, .i'><i\i', .Hill ••'/(.•sill \. /’mmo (is'.i!) 

I .il. 1 1'l. (1*. I .) 

7 B.iil. I. "I (iMi J). Such coiit nil (s apre 
■'■iiiiiiKiii lii'toip tlip j<l\i-iit Ilf till' I’riiplict, lull 

tliH I’roplii't proliibitoil tliciii. Tin' \i.ihip ii.iiiip 

tor sill li riiiitracts is shiphai aliii Ii uumus •• fan 
IH'isoiis priiiiliinini; to oppress , I third.” .Spp.iIsd 
B ail. I. ‘.*4, uotp 1. The tomi is iIohm'iI from Hip 
lont-aurd fhnqhnra, which Kiisuuirski PxpUiius 
111 follows : '• hrer uii pu’d </<■ ihrrii'rr m Vnir {im 
lilt iI'hii chilli qiii Ic fait iiiniinl it iiniir) " Bail. 
1.04. H. 1, iipplics I he iiiiMiiiiiK ot >Aiii;^irr 7 to 
nhighar. 

a Btiil. 11. ‘17. ."11111 spp till' last toiiludtp to 
lllllstl.lt lull CO 111 s. u I 
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matth’ or nOWER. 


Section 94. ‘ dinars.’ In Shiah law the agreement to pay r)0 'dinars’ to O’ would 

be void ; and II' would receive only 1 ,090 ‘dirhams ’ 2 


(ll.miill laH). 
• Miihr ' iii.i\ 
]>(' lo aiiv 
ainoiiMt line 
less tlifiii 10 

‘ilirh.oiN. 


Rcasoiiabli' 

iloVO'r III (JikIIi. 


( 'hmh ,iii<i 

iShail law) 
no iiunnuiiiii, 


95. (1) According lo Hanafi law, .subject lo sub-sections 
(2) and (3) below, the wife is entitled to claim as her ‘jualir,’ 
not less Ilian ten ‘dirhams,’-^ notwithstanding any agree- 
ment on her jiart to aceejit a smaller ‘ mahr.' ‘ 

(2) Wilder the Oudh Laws Act ''’ the ( Wrt will not, either 
in a decree, or by Avay of .set-olf, lien, or otherwise, award 
‘ mahr ’ to an amount which is in excess of what shall bo 
reasonable with reference to the means of the husband and 
the status of the wife. ^ 

(3) According to Shiah and Shafi'i law, where there 
is an agreement on the part of the wife to aeijopt- ie.ss than 
toil ‘dirhams' as her ‘mahr,’ she is not entitled io (*laim a 
larger sum; providcnl that the agreed ’mahr’ is not totally 
destitute of value." 


lihKitriiiinii!!, ir i.s divorced by II, ber linsbfuid. then II offers lo remarry IF on 

condition (hat If .should make a. gift to him oj the main ' due on their 
(iist marriage. (r'.s- consenting lo the offer does not a(f(*ct her right to 
lier first ‘ mahr,’ Avhether they remarry or not; bc'cause W placed on 
herself her property (the* mahr ') .is lui exeiiango for marriage; and no 
eon.sideration is due from the wile to the hu.s!)and ui marriage."^ 


1 liail. I. KHi 

2 Hail. It. Oh 1)0, XiuinliuK l« law 

alls pniiliw liy till* tmsb.aii.t lo pav '(iiiiHItiii^ 
III Itic liiido'ii biUuT li.o ,io l)m<liii« otfi'O, 
lluiiiKli llu’ p.iTtH-'' i.i.iv acipi- .iiiioniM. tlu'in* 
'(l\c, to line p.irt ol the nuihr to linn; tSait. 
II. tiS. Till'- woiilii imply that the .tuIi 'll ' uM 
lie a p.irt; to U'e aKn <-inniit. .SikIi .1 ln.i.'.n- 
tion ;;oiilil, of cour'i’, hai.'lr.bc Mriitlv pruMil 
liiiliaii Ciintrait \(t '. IB. 't. l,oiii'iii if 
HVsb'i/i Loan <f ItiMOiiiit ( II. !Jtl. v. It'ilii-i 
(I'llI) J7 ti. T. It. IS). 

” 'I'l .. Oirhaiii’i »prp v.om'il .it !»' I'tT in 
SHi/hra lithl v. MiiKinm }lihi '1877) 1 All. .">7'. 
-No croiiiuli ari- as,'i(;iipi| .i' (In’ • I'-ii oi ihi' 
\alii.'i(ion ; cf. H.iil. J. lOS nlinli ..lion, 1'. it 
i/ii-Aiims ale KiUi' of uiiriilaiu liilnn. 'Ih.il i.i-i 
n.isiiot folloai’il lu Afina Hilii AMiil .S'.i-n/n 
A7/II/I (I'Kilt) .U All. ni7, »/ien Karainat Uii'ani, 
I., Ill ,i loan, I'll ]ii(l3iMPiit, .ifior tiliii!{ p.i,'aj,v' 
110111 till' to\ti, I.111I down till* \abio nt a .inlmm 
1,1 lie bi'iwi'i'ii It'. { .ind 4. 

♦ Hail I. ‘It, fpal. 4). " AOi'Oidi.'is In Uio 

Miafaai' .m.l ll.nibali' it i' doiir.iMo that 


il itt”i 'lioiild no' bo 1> " III, III ton ihrhfim'i ” 

■iMKf llllji Ahiliil ,S'||,|I/I(/ him II ( IIIOP) 

'll. 107, lOS, /.or Kar.imat lliisaiii, .T., oilinu 
<}ii\Utln»i, Ylli, Is PI ,1 < onniioiitarv on (lie 
Siil,ih-i-1!iilhfiri 

• Tho \it. W.11 lull! not to .ipp|\ in Xiikfri 
thumm 1. Sill, inn limit m 1 18'!.;) in Cal. osn 
l'» I. A. I.j 7 , III mIiiiIi a Mi'liaiiimadaii roi.idoiit 
ill Palai* wa-- loi .1 liiiio iii laioknnw, and tboro 
inarro'd 1l«* pl.i'nlilt, ,ilin li\od m Unit oitv. 

0 riiidli l.a«' \il, isro. .. -i. Soo Siilnimnn 

Kiii'r ,. i/i/.p llri/iim S'lrnnti llnhn (I.SIW) Jl 
•'ll. I'f); 1'nlli‘i‘Uir \liir"iliiliiiil \ Hiirhniii 
So-</ 7<. ‘I.V.S).;I Ml 17 

li-id I/. (W, Uo,| II. Tlio aulhor of tho 
l‘ii iiwiiii-iil-lxlniii 'i.Ho'i tii.al. an ituri'nmeut to 

i>.i> li'slh.iii 10 diiiai' i, not \oid, but nbouiin- 

:ihie, 

■' hil'invi Qn:i K/mn. 1 Hod in ‘Alamijin', /tilni 
< ii. Mll.(rt,M,/.), Kail. l..'')40-j)). PrcMiiiia l)|i 
iiiolloit th' pa^ai'o iiioaii-i Hint tin* oonsidora- 
I1011 lor the roiitis'Kiii nt llio doflor is illnsorv, 
.iiid dm pioiiii'C In dll so laiinol, lliorolorc, bo 
niforiod. Ttnt sp(. s. inn, bolow. 
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96. ‘Malir’ iw ncvor invalid’ by reason of its being f'KCTiov 90, 

excessive, 2 exeepi as provided in s. 95 (2), above. nnSa 

'riu* 'Fatawa 'Alaingiri’ contains a sfclion (bascfl on Hk* Zakliira ) p\<essiv. 
dealing with ‘inahr’ that has boeii nuininall.v stated in pnblic .if a 'ii<jli 
tignre, for the pnrpose of “ r<‘pntalion/’ bnt whn-h is nt‘ver intt-ndi* I 
to !)(' diMUiinded or paid.-'* Nominal dowers are freqnontlv agii '-d i as .i 
mere form in fndia, by persons who havi- no ine.-uis of p.i\ ing it. ‘ 'I'lie 
(piestion wlu-lher or not an alleged dower w.is agreed up<m, is of course, a 
(jnestion of fact. but. it seems neees.sarv to point out that .vheie the 
agri-ement is for an absunll_\ high figure, eoniptired wlh the leans and 
position of till' parties then, in parlieular. i he pimeiple .av'ol.id in s 1 HI 
below, has an important bearing. The <'i'iirl mav al^o be well .i^hcil to 
consider whether, on such facts, ir can come to the com lusi< n that thete 
was a real agreement to pay the ‘main, wlo li, <*x conce-sis, ' tin' 
husband could not ])ay, or whetbiT it was a mere sham just as p.artK-s 
to wagering agreements arc anxious to giv to ti nr nivahil agneinents 
a form similar to that of ri'al contracts 

97. (1) Where the parties have not agreed ti])on tlie • .\i.iiir-ui- 

ainoiuit of the ‘ malir ’ at the time ol tin; marriagt*, or 
where the Hanati law being applicable, tlie ])arti(‘S have 
purported to agree that no ^ main* ' shall be paid, the 
husband is botiiid to give, and the wife to accept the 

‘ inahr-ul-inithl ’ ^ or prop<*r dower, t.e., such an amouni as 
was paid to other women in the same circumstances as tin' 
bride, viz., to her full or eoiisaiiguinc sisters, or to other 
female descendants of her male agnatic ancestors. ' 


' 'I'IioiikIi Sliiili*! .Hill I he shi.Ui .liitliimtii-"* 
I'HMMilrr it .'lliiiiiillllilili' 1li.it it. '■Iioillil rXM-ril 
tin- iiiii/ir-iil-.iiiiiiiil, I.!'., .'lOO ilirhumf, «liiih i' llii- 
»'((/(/■ I li.il till- I’riiplirl K.Of Uiliii ttiM-'. It.ill. 
1 1., t’iS (p.ir. -i), 70, (piir. 4). 

2 ll:i]l. I. 't.l , II. (is , Oiiiilntmi Xi\ii Itfijiini \ 
{Virzii) At^iiil Ml (I.Ml'l) S. I). \ .('41.. I. ,177 
(slii.ili liiM-) , (thiiii/iiiii HiiKiinnh \ .Anniih IIi’iIh-i’ 
(I.MII), ill. |). IS, {iiiiihr ol liOll.tHKI uolil Iilolliir~), 
Witlili (hi Khiiiiiim V. Mirzo lliiAtin .!/» 

(ISOS), lb. p. JIpO (niiihr iil Its. 1,14,000 .lliil S.Vi 
'4i)lil iiiiiliiiis li'-lil ^.llul). 'I'Ik* |{iniili.i 4 lli^li 
( 'ourf (. 11 - 111 , 111 ', ( ..1.. .'iMil ll«-.iti)ii, .1.) iipliclil 111 
.ipIX'ill !l lll-l'l'lllll 111 llllS'.l-ll, I., Ill wliull III- 
piV'si'il ii (li'i-ii'i- till i-ikIiU'i-ii liikhi i>l niiH-t". 
lor iiiiihr. Mir Aim Ah v. Hiiiioii Itfiiiiin <Spi-. 
1007; t). (). (. .1. Appeal No. 147J, Iruiii Suit 
.'■77 iiH WHWu imri’iiorh’il); ft. Axhn /hhi Kiuhr 
Ibinhiw (1000) aa Mail. •J2, 20; Suiirn ilihi 


M'l-umn Jhlti (1S77) 2 Vll. .".71. 'I’hi- iiiii-'tuiii 
I- tills Miii'iilereil iii (.WiomihkiO .'.•ilnbz.i.li 
Higiiiii \ . (.Vii'Mii/iiiO .'^uiihil HiAM- Iti’qinn ( ISSO) 
I". I’liiij. l^•l•.. -’V)7 (No l-2a) (lir.iiiilietli .mil 
H.ol»li-4,.l.l.) ti> wliuli .itteiitiiiii 1 ' ilr.iwii. 

J Till- •'i-ilion 1 ' IkmiIi'.I ninAiit, tin- Mnrtl i' 
'Pi-lt MoniiMiv It.iillii (I. in>). sn- t'Hitniilf 
111 lilt’ woril Ihlil' ll‘ Ili2, lieliiw, 

« MM-iiUo H.cl. II. 70. II. 2-4. 

1 Uiit t'le hiisli.tii.l iiuv .mi.'e to jjive 
inure, or the «ile to .le. e|it le'-, . Kninnruii- 
V. lliitiiini (issi) :! All. JOO , ll.iil. I 

lao-iai. 

fi I.iter.ill.x “ iliiwei .11 the like. " i e. of thnie 
-iinilai til III r . hut tei liiui .\ll\ . i.illeil iii 
lliii;li-,li Jlmiks " pioper iliiwer.” See Itaillie 
1 , p. 

7 Hail. I O.'i The mnlir eim'ii to Itu 

iniitlii-r Hi the lii|c|.- I- nut to he tiiki-n iiilii 
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'MAUR' or T)0WRR 


SjSCTTOV 97. 


MaMmiim <if 
proper (Imvcr 


' IVIii*ftJj.il ’ (or 
prompt) .ind 
• raiiwajjii ' (ur 
deferred) 


Wjiether 
ileferrMi doM cr 
bMiMlie- line 
ci'i di'.ifli Ilf 


(2) fii , Sunni Hauafi law wlierc flu- ‘ma/ir’ is fixed, .and 
it is less than fen ‘ dirhams’ in valiR*, bride is ent-it er 
only to ton ‘dirhams.’ ' 

(:]} According to Shiali law, (o) the ‘ mahr-ul-mitlil 
(;an never oxcoed 500 ‘ dirhams ; ’ (b) wlioro one of the 

j)arti('s dies without the marriage being consiunmalod, and 
behu'o tlie ‘mahr’ is agreed nj)on, neither ‘main’ nor a 
])!•(', sent (‘mit’at ’) is due to the wife ; ^ (r) whore the 

amount ot the ‘ mahr ’ is left to be fi.ved by the husband 
at his diseretion, he may fix it at any amount, but 
where it is left to the discretion of the wife, she cannot 
fix it at more than 500 ‘dirhams.’ * 

ordiiifrlo Hanali law, ‘ mahr ' cannot he .so lixeil aflor the con- 
jt'.nd. And tf I. IS lofi. iinlixod till then, the effect in tlio dlisc'iice oi a 
.si I !).'<( 'I jiu' 111 . ag •I'omenti js the .same as it no ‘ mahr Inul bevn lixed,-’ 
tlioiijih !he parties may, if they ehoo.so, agroo on .tii amoiinl atler 
nmrriafre.** 

-‘;]fahr’ When Due and in What Portions, 

98. ‘ Mahr ’ may either be prompt, or (‘xigihle, (in 

Arabie ‘mn’ajjal’) ’ i.e., payable immediately on marriage 
if demanded by the wife ; oi deferred (in Arabic ‘ niuwajjal ') 
/.e., payable; on the dissolution of tnarriago, or tlu‘ hap])on- 
ing of some specified event. 

The Privy (Joimcil in a case more felly referred lo hereafter, 
eonsidered, hut did not deeido. whether tJie <le.'ith of the wife is a snffieient 
(lis, solid ion of tlu* niarriafie. io order lo entitle her heirs to claim the 


'iiiviilcriitiiiii III niiiMiii: :il llw Mnihr-nl-iinHii 
!).iil I O.j Xoi Oic roi-aji- nl jlii- hii'-hiiiKl 
<iitira liihi V. Mnninta Jtihi (HTT) - Ut 
I'.J li. Xujwud'Mvn\ Ahmr'l //fis..’i.i, 

I W l{ , no, it W.W ‘•aid, hoMcv'r, tlia‘ tli<- 
ii'Miii. .mil jiositioii of th(> I'IkIi ■.; ii>(iin iiiii'it 
III' 111 ' altiWthiT t’M'liidi'tl tr.iiil miiMili-iH- 

Tlicv should be con'iderr-il, il i- ..iil iiiil- 

1(1, for iletermiiiiiiB lUiethiT Hi- ihirlKw iliil 
rri'’!’ ,it ail iBrn-rnent. iiCeiiilPiI In lie IiiiidiiiB 
luiiii Mum, OI wlieOier llu* •i>li iisiliji> 

1 li.iil I -O 'O, lied 41 

2 I’.ail II 'll 

■2 Hill II 71 ^.'i - lilJl/i) Mow. 


* I..III II 

'• 11.111 I <r,. 

h Aiiwi/fHHowe V ///cilia (ISSI) i .Ml. m. 

• The period ot hniit.il loii tor a suit for dower 
OiKe 1 -.ar^ and if hi-ifins In run for '‘i‘MBihle 

.liwi-i,” when the dower is demanded .and 
i.-iiivil , oi, wlnre, diiiiiu; the rout innanoe ot 
liie iiiiirii.tBe no .siieh demand lias been made, 
when the manure is di.ssulved by death, or di- 
xon 15 (Indian l,imifat,ioii .\ct,X I'lOS. Sih. I. art 
KOI- iiiid for deferred ilower, '‘when the mar- 
rmae is dissolved bv death or|di\iiree ” (art. 
KM). Ill Sonrtiia Khnloon v Alnffnosisu 
Khilimii (li'fi:i) -j iJay, >21(1, the widow iiad been 
.•jieiid b\ oidei ol i.iiirt troiii piisses»ion of 
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ilcffin'il flower.^ Jt is subtniit«!tl, In-wovcr, IhaL Um; sbili iiKiiit in SkctKj.n 
( ho ‘ Fatawa 'Alanigiri ’ tliat doatli dissnlvos tho niariiafzr-,’ naturally 
means tloath of oilhcr party, ■* otherwise it wouhl have, been laid down 
expressly that the marriage is for Ihis piiipitse, eoiisidercd to be ‘IIS'-' ' i d 
only by the death of the husbami ‘ 

99. All addition may bo made It) tbt^ * main ' .tny va.iii.m, .. 
time during the continnanee oi the maiiiagt . and the ,, ‘,.u- 
husband’rt promise to add to tiie ‘ mahr ’ if acee}d(‘d l‘v the ' 
wife, becomes incorporated with the maniage eontr lel, and 
is binding on him: ’’ jtrovided thet wln'ie (he !*>i>iiiage i- 
dissolved otherwise than h\ tb<‘ death or either puiv, 
and without eonsummathm or valid retiremcJii, any addi- 
tion that has been made to the ’ mahr ' af!i r the marriage 
contract, becomes void; and, in such ei'cnmstanees. wlu'n* 
the wife bcconu's entitled to half of her ''mahr,’ she can 
claim half only of lier original ‘ main*,’ and no [lart (»t the 
addition. " 


100. The wife may validly agree to a reduction of Ina 


Imp lm.aaiiil'5 Iiropi-ily, wliidi 'Iw Mil 
>■( iiirily lor lu’r Limitalum was liilillo 

mil Iroin tho tiino of •’iH’ti oji-i liiu-iit, .nul not 
from tho (loath ol the hiiihatul When tho 
cjoilion IS not hy ooiirf'' onlor hor lion -iih- 
^isN, .111(1 tho hoir or pun h.is<T hikoa Hit 
|iiii|ior(( >.iihjMl loll I'mnl Alt \ Siigilnin 

( l.silO) •( iloii I. 11. (\ i) i:."'. HunJui/ Ah 
Kliiiit \ fhulil Hihn- (IS'IO), tai.i ‘-’T.J. 'Ih'’ 
ijiiosinm was loll iiniloi iih'd whothoi in tho 
I.ISO ol .1 io\o(.ihlo iliMir'o, limil.Uiim im 
ih'lorrul ilowir hojjiiis to run Iroin tho liino ol 
tho proiiount onioni or at tlio oxpiratiun of lh‘ 
'iitiM l■'or(aso^ hoforollio Iniliaii Limitation 
\il 1S7J, soo Oiiiiliittiii Xt'^ii llftium \ {Miizii} 

A'.uit Ahd'im S. I) A. U'\l. 1 I. -.irK {.\h--r) 
S <ijl)ullli<i V (ifiii'itiniiiniil) Diioriliiiui Kh •- 
loun (ISU.'i) ih lul. Xm/fUiimnuMi /)(./«;« \ 
Xntenub Si/ril Moliiiit AUff Khun Itihwlwr \ 
til Vil 111, nil o^or-rulo(l h> Amcrnnmin"" 
V. (IS.'i.'))li Moo 1 V'JII, in o - 

I onlanoo with wliioh tho liuli.in l.iiiiilatioii 
\ot of 1S77, iirlt I();j and U)l, wore Irainod. .ind 
rotainod in \ot IX of VIUS Sco also Kh'ii'i- 
riinnisitii Ikvuut v /fiwuioiisw (IST.'i) 

U 1 A. 23.-) 

1 (Mirza) lletlur IluUd Yahya Mohumuiail 
All Khan Hahidur v. (Mirzii) Khumtm liukht 
Yahyti All Khan Jiahailour {ISl.i) It) W It 31,'. 
(f. (.’.). 


t l.ail I i'ai (oni.iiiis om ot thi o‘w iii- 
aiMir.olcs of V Ill'll III" tl,ili'l.l'<)l '1\ III 
locusod l'‘iom lino ! It would .ippt.ii lh.it 
■ iil.iiri.lKo ■' IS '.lid lo ho “'011111111011 Ik 
( on'iiiuiiiation or •doalh ’ In tho oii'>ii„ii 
II Is Iho ‘iilihil anil not maiii.i'.'o t.i.e i~ s,ii ' ',i 
ho so loi.linii d 

• And so il was h'-ld in M'lhiif .l/i \ Aiiiii,ii 

(1S««»)2 111 I'x' I. H,(\ « ). JOh, ."s , /v/ii//i((i/i. 

s il tv. I! JIJ, i/uiiv o'/»<i/i/i 1 11 ( /.i,i- 

ilru \ Tttjliiii.i^^it Khalnini \V 1; I'i'i 

* Cf Iho Iroiidi ('i\il Cod'* ,iil J ;7 ‘ II.ii- 
ii.i'iOs .no ilissolxod I li\ tho d'MlIi 111 ;|ii 
hiishanil or wile . 2 h\ a diMmo l.iwliilh d"- 
irood, "i. by a hiial soni.-ii.j,. .imuist ill - I.in- 
haiid or will- to a piiiiishuioiit ooo.isioniio; ii\il 
do.illi ■ lull 'loath was almlidiod li\ tli, 
law- of 51st M.IV IS .l 

' Bail I 111 . Kiiini'raiini'.!)ii \ 1 i, 

(is<|);5 \i| •ji.c, Jb-tih m lihura \ /,„ 

(1<UC,) II Uoiii .. 10 (,«T Boiiuan j ) 'nii.r,- 
m.i\ bodillhulM III proMO)' ^iii h .10 .ii!i ooiuont, 
and. iiiili'-s It tail h" shown to ho covoniod 
li\ Miiliaiiiiaidaii law. tho iniosiion would 
aiiso wliethoi .i iiiaiii i".' ahoiil\ i outr.ii tod. 
Is a salld ionsldoi.iliiiii Tho < onsidor.il loiI 
ot khuP laiiiiot ho iniro.iso,( suhjonn-nll.v , ii 
s below. 

<• So* s 10.’, holow 

7 Bad. 1. Ill, 11.78-70. 


’ll llllssloll 
O ;>lll Ol 

.liiwor liv will 
to liilsluiid 
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‘ MAIIR ’ OR mWI'li 


Skction lo(». ‘jiiiiJir,’ ' <ir ituiko ii (or remission) of ilie wiiole of it 
^ linsbaiul, or after Jiis death to his iieirsJ hueh 

'*" 1 '' a gift may bc' made eoiiditioiially ; ‘ and if ])ur])orted to bo 

-• made by a widow to a deceased husband or his heirs, it 

operates as a release'^ of the claim, wliieh is o[)crativ(‘ 
without being accepted by the heirs of the luisbaiid. * 


'I'lit; wlidli t'l 
till' ■ iii.ilir line 

(I) yiv ' oii'iun- 
TiiaiiDM, iir 

(J) (Icitli <>1 
ciltuT 
liiiitj. 


101. (1) Where there is an agreement fixing tlie 

amount of tke ‘ main* ’ and, the marriage has been 
consummated * or either party, lias died,^ the whole of 
the ‘ mahr ’ is payable to the wife. ' 

(2) Where the amount of the ‘mahr’ has not been 
ag'*e(‘d upon,--(u) under Haiiati law, if tin* marriage has 
coiisumuiated, or either ])arty has died, tin* wife (or 
her heir) is >*iititled to ‘ mahr-ul-mithl; ’ (f») under Shiah law, 
tin- ‘ niahr-ul-mithl ’ is payable it tlie marriage has bei'ii con- 
summated, but where death takes plaei* without consumma- 
tion,''* neither ‘mahr’ nor anything in lien of it'' is oiiyable. 

For astiminary ot llu* rules unilaiiUHl iii ■-s lOi UKt m‘c tlie cDinmcMit 
to s. 103, l>eloM. 


^S hi II 

iiiarci.ii'i 

iliiMiU 1 1[ 
hcioii' 

I'OIlSUIUlU.ltlOII 

by flit 111 

hii<i)jiinU 


102. Wliere the w'ife h divorec'd by On husband with- 
out consummation or valid retir<‘nieut, or wliere, bv any act 
on the part of the husband, " other than his exercising the 


1 llul 1 IIJ Ml, ill-- 'll,.', 
i r-.iil I I III .iikI IJI In ( W,i n ltiil ‘1 

Iti'U.t Mii/iHiiiiiiM .ill hhilii l{ i'll, hfir \ 

I Mirzii) Kfiiirniiii liiilJi' .l/i AAn . 

UnhliliKir (l.'<7) I'. W l{ ar. (I . II U.I- 
.illi'Mi'd Inal ilir null,' ua- oiiL'iii.il't I' .< •! al 

nine lakh- . 1 in aM.I Ilia! It 7 IHH. ai .1 

I Mil .irmli I- woith It- .{ (Hill MiTc- •ill li\ tl<. 
Im-liainl (i'l Knii! i>l (liul'i), and w i- ni-i.i.n, 
'll -al i-la(.tli>li ■>! Ihi iiiiihr, and in, it ill n I n. 
It « n li'H-rd Till' fx '■^•■ll !• Ill ihi- • I t 
•H'lirar"'! (lintli tn llir Vi'iltl nf ii!-' in laii'i 
,iiii| In 111"!’ t’ ) " i,in \M ik r<i I'-t ilili-'i nil' 
I'li’.l nl ,i(l-lai linn ip ;i; ml ill 

'* \ '^nlt ill- (n til liiipll'il li'l Ill' .nil. 

Inn a idi.i-i- i- I'llutiM witlnnit . 

■iiid. nnliiiiirih , a H'll 1 inimt Im midi- -'iliji i • in 
I niiiditinn. 

* f 'I'l III Ik'inm b’ukiroaiiihn \ I nnn «, </#«( 
ll'.llin' !,tUniii i>l2 IllUnin I. R 7M ('-■n!*. 
e. .1 I 

> Rail 1,'lf', n, 1-1 f.l, b.'i, (iMi I; 


f< Hill I 'Mi , 1 -tn shiiih li'lM Ml Ih^iilillilh Hi- 
•in III \ ''/<■■/(( n'l'Ki'i /ii'p/Ki ( I'l 1 ), |,s lii'l i. .1 
I7'i ilildli ( "liiun nl Uliilli) I llllii! .S/i'li'/i-c 
I Hill I l\"'liiil-'il Li\iiiii^ ,11111 l'iihrir-iil‘.ihl,ii II 
In -li'i ' ll'il llii dinli iiinlii Ininiui'. ilili' nil 
'l''i'll I'l I'llli' pailx 

-'.I'd il"- imht In I Ml,, r,. |„,| .111, Ill'll hv 
.III -lili-i nil, II' I'Xi.il. li.iil I "II, 11 ,^'1 

Mi'l I'-'l I 1.7 n! Ill 7 1 

\. In ii |l|iri li.i- I,' I II 1 nii-nii'iii.itmii 
-al -- 1 1 , nr . I.iii-i (I., 

' Ikili II 71, 1 '/ iiiiPiM, ^1 1, , 111,; 

O. ' 1" 111, ml, 1,1 I.Mi-,. (h) II In 

I', ili-liii'ani-li'' ! Imiu - 1,11, ,11 (ji iilim |,,, 
M hull,. Ill Him;' miiiinl inirpni Imi tn hr inadi- 

'll inn r -III -1,1 II II I ,iii,| |„\,, i nii.iiiiiiii,i|,,,|, j., 

d' ' lan d In I'.' 'Hill and mid Thr lalti-r ril’h' i- 
an illii-ti.iiinii n; t||,. n, ,ii,r.i| ml,. i njitaiiu'il m 
('UOy hcluu, 

" Tin I I-I' Mini, Il„, husbilliil dll'-, H pru- 
Mdcd lor In - nil, ahuH'. 
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option of puberty, ’ the inarriago is dissolved before con- S kction in2f 
suinniation^ or valid retirement, the wife becomes entitled 
cither (a) to i-eceive lialf of the ‘ malir ’ agreed upon ; or 
(h) where there is no agreement in tlie <;f)ntract of man ..tiie 

\ ^ ® ogr<'i'<l 

fixing th ‘inahr,’ or an agreement inv^alidly rnirp.'u Led 
to be made that she is not to nceive any ‘ juahr, - .^lie is 
entitled to a ‘ mit‘at,’^ or present, wliieli, uiuhjr Sunni law, 
must consist of three, article.-' of dress, or o^ tli(‘ir \:duc; 
and which, under Shiah law, i.-> i(‘gul;ded b the < eidition 
and circumstanc(‘s of the husband ’ 


upm., nr 
llv 

ti, iilaioil 


(1) It inari’io.s IK, a-rmsny n) [n;, I ono ‘nt <''i' .uin 'm iicc, in'>,tr.,itwi>~: 

tho iiiam'a};o Is consiunmiitt'd. <>.- llm. I .i.s It.ici * v ilid retirrmeui ' 

lu'twt'cii them. It divone.s |K, or iii.ik' • .i .slaloin. iit ’ vhich prohilatioii 

1»V fostoraj'i! IS (“'tahlisluMl H. .exl H (ot winch far* IK had 

MO knowledge) IK is enlillcul to h.df ot U". 1,000 a?, her dowei. 

(2) In the last illustration if there had been n<» agi eenieiit '<> pav 

any ‘ malir,’ or an expres,- agiecMiient tliat no dower should Ite paid to 
IK, she would, if governed li\ ll.in.ili l.iw, ha\e 'ecii • utitled to teeeivc 
a present from ll, and it go\erned hy Shiah or vShali'i l.iw, she woulu 
he eiitilled to reeiMNi! her proper dower. 

(3) If tile iiiarruige had Ix'eti ( '‘'i',iim mated, or oitlier Jl or 'I luid 
died, then IK or IK'.s heirs wouio ha\(“ been entitled, in the tirst 
illustration, to the whole ot the Rs 1,000, and. in th-* second illustration 
the ■ mahr-iil-mithi ‘ 

'I'he fact that possession h.is l»een giv«m to tlio wile of the ' 
or ot any part thereol, does not alfeet the amount or portion to which pouion oi 
.she luvomes entitled, except in .so far .is it may show her consent to the 
<1 mount of the ‘ malir. '’ 

Where the ■ malir' consists ot a stipiikition on the 'part of the husband 
to render, or cause to he rendered, some service to the wife, which has ns ‘ m-Uir ' 
.droady been rendered, .iiid she heeomes entitled to only half the ' mahr, ' 


I ii.'iii I ',1 
i Ah'lnl hiihf li/,.1,1, \ 

U'lil'l) f. All I. .1 IJ! 

ill Shl.il' l.iM .111 .I’jii'i 111' 111 1» ini'i\>’ 11" 
iinihr 1-. \.tll(l iimlri l.li" i iri illll'l.lim-s liVli- 
l.mm-cl 111 iiliiiM- 111 Siiiim l.iw 111"' -iri 

.llw.lN' iiiv.iliil 

* er. s. !>7, ll)(*) .ilni'i’ Till- woitl I' .ll'" 
liiiiiitiuucud /itulal .iiid, iiti’orilni>{I> , in U.iil I 
'17 It IS spelt moolid See llii’ ii"te t" llie woiil 
111 s. 10 -.i, (.i) lielow 


. r.iil I 'IT II 71. 

'■ |l.iil ] IIJ, II.: It 71 'I'lie 

■ Miiiiiiiiii e"iil.iiii' iiutii iiilo . 1 ' I" the elfei t 
"I ani....-i"ii or il.iiium I" the 'Iihjeel >1 Utah, 
■ll r.iM' lln- wile li.i' t"iitiiiii it wli"lii, in 
III p.iit (Ihiil I Il'MMi) but llitM' h,i\|. been 
"iiiilteil. .IS ll I' uiilikily that the i|iie'lioii 
aioiihl .HIM- III the liiili,in I'ourl.,, ami if it 
iliil, proli.ihl\ till i^eiiei.il law of i oulr.ii t 
woiilil iipph. 
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Skction 102. she must pay him half ef the hire for such service. ' Whci'o the wife 
arfeasrof I'fis released “ the ‘inahr’ or any portion of it, or has taken anything 

’ in lieu of it, and then the husband has divorced her, without consnm- 
ination of the marriage, he is entitled to claim from her half of the 
' mahr ’ originalh'- agreed upon. ‘ 

Kor a summary of the rules contained in ss 101-103 sec next page. 


(Stiiali law.) 
When inarrl- 
aije void or 

I .mivlli'rt 


103. According to Shiah law, (1) Where the marriage 
is void, but it has been consummated, tlie proper dower, 
and not the dower agreed upon, is due; (2) WJiere a valid 
marriage is cancelled after consummation th(' dower that 
has been agreed upon, is diie.^ 


KreucU id arms 
of inurriak’e. 


VVli>.-ii mir- 
Mitge consuiu- 
mated or eitlici 
Ptirty dies. 


103a. Where the husband commits the brt'ach of a 
condition incorporated in the marriage contract, the wife 
may become cjititled to claim not merely the ‘ mahr ’ eon- 
traeted for, but her ‘ mahr-ul-mitlir or '■‘pro])er dower.” 

PROPOBrlOJtS OF M-AHll' WHICH IlliCOMK Fvy\HI.K ’ 


I. Where there has been coiummuiiition •>! the marn.igc oi' valid 
rotiroment, or either party has died, 

(1) if the marriage is regular, and, 

(a) the dower is siiecifically agrcetl upon, the. wlndc tlowi r is due 
{b) it the dower is not spccilied. or it is invalully ngieod that 
no dower is jiaj-ablc, the prope'-’ doivir ?>> due *' 

Provided that, under .Shiah law, if one ol the partus ches before 
the maiTiagc is eonsuinniated, and befon* thc! dower is 
settled, nothing is due ; ’ unless it had been agreed that 
the amount should be tixed sub.so{|ui;ntly, in which ease 
half of the amourd so Jixul is due , ^ 

(2) if the marriage is irregular, and, - 

(а) if the dower is specially agreed upon, 

the proper dower or 1 , . , 

,, -nil > whicheri r IS Ir.'is, is due 

the specified dower J ’ 

(б) if the dower is not specified, oi it i.s iinalirllv agreed that no 

dower is payable, the prop/.r doieet is due 


1 Kill 11 75 
5 M-cs 100, ;ibo\.’. 

» Bail. II 75 (4th & 5tli) 

* Bail. II. 65-60. 

' Soe 101, 103, above, 

« Bail. 1. 116. 

7 Not ■;vcii a pres<‘iit Bail. II. 71. 

(firtl). 


'■ l:.lll 11. 73, H II, -j: 111 till, ...IITMMlln.l 

It miM be poinlnl out tli.it tlie,e rules nos- 
tiilate the exist erne of a valid miiria«e : when 
lluTi- n no inarri.igi! they l aimot apply The 
validity of the lairrlage itself depends. In one 
ease, upon conRunimatioii: sue 641, ill. (:i). 

9 Bail. I. 150, (par. 1), 32, tU. (1-3). 

10 Bail. I 
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rlage not 

iN'rrniuatfil 
r ili'-'.nlM I 


(c) According to Shiah law in all cases where the marriage is void, Section ] 0.‘U 
the proper dower, and not the specified dower, is payable. 

11. Where there has been neither coasummaiion, valid retirement, nor when u 
the death of either party, — 

(1) if the marriage is regular, and, '» 

(f/) it is dissolved by any act of tlie husband,' other than I lie 

exercise by him of the optirm of puberty, ^ and,- 
(i) if the dower is spccilicalh agreed upon, then haij Iho 
specified dower is dup ; ' 

(li) if the dower is not specilied, or it i.s 'in.Jiii!;/ agreed that 
no dower is payable, a jjre.mtl dm ; 

(6) if it is dissolved by the acst of the 'fe,' or In’- ei».hei thelnisband 
or wife exorcising the option of |‘Mberf , nothniy due. 

(2) if the mariiage is iiTcgulai, mdhi'uj Is d'-'e. '■ 


— Liability to Pay anO. Right to (rive Valid 
Discharge for *Muhr. 

104. (I) Wlit're llio inarria^c Ins boon <!ont raided on i f'>r 

liiahr * on mar* 

Itehalf of a minor of the male sex bv liis j^uarilian for riaeo oi minor 
marriage, tlte property of the minor is liable for tlie ^ ‘ 

' mahr,’ and, if he has no property, the guardian is liable* 
to pay it to the wife. 

(2) Where the guardian has paid the ‘ mahr,’ and tho 
minor, on attaining jiuberty, divorces his wife without con- 
summating the marriage, semble, the wife is bound to refund 
half of the ‘ mahr ’ to the husband/’ and not to his guar- 
dian.'^ The husband is entitled to a refund of lialf of the 
‘ mahr,’ even though he was an adult at the time the 
marriage was contracted, and the ‘mahr’ has lieeii paid 
hy another person who has purported to act as his guardian 
for marriage. 

105. Payment of ‘ mahr ’ to tho legal guardian of awhooangivf 
woman who is a minor, or of nnsoimd mind, or to the father, 

01 ’ grandfather, of any woniaii who is a virgin, is a sufficient 


' Bail. i. 90. 

* B.-H1. 1. 53. 

<1 Bail. X. 90, .53 ; II. 

* Bail. J. ')«. II. 71 


■> Bail. 1 31, 1.50. 

•> Thfre U roiiin loi ilmilii . B.ul. 1 1. .si. 
: lUil II. .<( 1 . 
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Section 105 . 


lltifOSill 'if 
ronjuKal 
rights iinfil 
(lower paid. 
Option in 
wife. 


Her ciinrdiaii'' 
option 


Option lobt 
when raar- 
rmgo opeo 
consummatca, 


discharge to the husband ; and cftcctnally exonerates him 
from iiis liability io pay it to his wife.^ 

.s‘'’ 4. — Meaufi for Enforcing Payment of ‘Mahr.’ 

(1) Dutial of Conjugal Eights until 'Mohr' Paid. 

106. ( I ) The wife has, subject to siih-seetion (3), below, 

the option of refusing to the husband his conjugal rights, 
and of disregarding his attempts to restrain her move- 
ments, until the exigible (‘mu’ajjal’ -) part of her ‘mahr’ 
has been ])aid to her. 

(2) Where the wife is a minor," or of unsound mind,' 
her guardians have the option of refusing to give her into 
the custody of her husband, and, if she is in his custody, 
they have the option of taking her back, and kf^eping her 
in their own custody, until the exigible portion of her 
‘mahr’ is paid up.'’’ 

(3) Where the husband has once had sexual intercourse 
with his wife with her consent, (she being then neither a 
minor, nor of unsound mind) the two disciples of Abu 
Hanifa,® the majority of Shiah authorities," and the latest 
rulings of the Courts in British India ^ hold that her option 
is determined, and that the husband is entitled to restitu- 
tion of conjugal rights; " though semhh, the Court may 
in its discretion refuse to grant restitution except on the 


I Bail. T 12‘)-l'!0. (I Xiniiib Khv'nja 
MulMmimiil \ Niwib Uusmi}! Si-'inm (liUO) 

Ml. 410 , 37 I. A. l.'iJ, 12 Bom, I- It (l-WC* c ) 
In Iflikarunnitsa Ih’iimn v. Aviiatl Ah 
(]S71) 7 BeiiR. L. K , (p c.). «43, fli" iIoiht bWn;; 
tiM> lalilis, the hiislanil >-f* .mule four ami .i 
liiilf lakhs’ worth of Cuinpaii.v’s ptiiier , hi-lil, 
tins was in salisfaitioii of mnhr, anil iml a Kill 

* (Jr prompt 

» /fc Ihhi (IfSOO) 7} BeiiK L It '1.7 

•iMil Mahin RtOt (IS71) 13 Beng f.. It 101. 

* mt.s. 234. hclow 

* Hail I. 124; II 70 

'< Bail r. V2'>; Hcil .'>4. 

' Bail II. 70 

H AMul Ka'llr v. Salima (1888) 8 MI 140, 
(•ontaiiiiii!' .m cliiborati* jiidgmciit of Ul.-ihmooil, 
.1.; KuhIi, \ Min-hii (1880) 11 Mail .327; llami- 
ilunnemi thin \ '/.iihiniihhn Shnk, (1^00) 17 


670; Bai Jlanm v AMulhi (ICiii.'i) till lioni. 
122; 7 Bom 1- B (i.'<4 

9 The opinion ol Aim ll.iini\i .'iml a minority 
Ilf Shiah aiithonlirs i; that, i||i, wife’s option 
IH not ill ternined by her husb.inil luiing 
Boxn.al mteri.i)nrsr with hi r Some ol the earlier 
decisions of fli" All.ilialiinl High Court Herein 
aoeoril.ince iiitli 11l^ view; Macnagliteii, 
" Miihaimnmlnn Law,” 281*282 (case 31); 
iShrtkh) VKhilShuUmr v.Bi»/<ee«00»rtisJ!(i(l873) 
8 N W., 91. V .Uarftor flasaia (1879), I 
All. 183. anil Tri/io/el llusam v. Allah Itakh, 
(18.80) 2 All 8ti The two last lasoa were 
expressly over-ruleil m Abdul Kndir v Salima 
(1880), 8 All |.l0(K.ii) In Abdul Karim Khan 
V. C'AAofe (1906) 3 All. T, J. 432 the ilcrision in 
IVelayat JIuMiiir'i rase was followeil, iipparentlv 
in inadvertence of tlie fact that that case Innl 
iK-en over-rnleil 20 years before. 
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terms that the prompt portion of the ‘ mahr ’ is paid up. ' Section 106. 

Explanation . — The rights and liabilities of the wife 
under the marriage contract, other than those of sexual 
intercourse, are not affected by her exercising the option 
referred to in sub-section (1). - 

The following are translations ot extracts from tho ‘Sharh ‘.mn'a,’" loct on 
a Shiah book of authority: ‘*Jt is comi)etent for a wife to refuse his"’’‘j 
conjugal rights (to tho husband) before the consiKurn ition of iiiiirtiag(“, ".'in. 
until she receives the ‘mahr’; proMdod that it is bec' au! jiayab- 
I whether the husband is ablo to pay or not, and wfn tho. the subject ol 
‘ mahr ’ consists of substance or usiifiuit; and whether if has been 
fixed or not 3 “ After consummation of maniagc, it ’’s not compe- urnon lost (in 
tent for her to refuse herself, according to the m /re ' orreet ojibiion, 

‘mahr’ is confirmed by sexual intercourse, and she has willingly surren- 
dered herself ; the result is that her right is ihcrc.dter restricted to making 
a demand for payment ; but she cannot lefuse hciselt. ---‘ nilrah ’ being a 
contract for return, and' •ton one of the panics to such a contract gives 
tho return due from him voluntarily, it is not e.om})eteut for him (the 
other) to withhold it ( his part of the consideration) J. ’* 


107. According to Abu YufSiif’s exposition of Hanafi wii.ti aower 
law, where the ‘ mahr ’ is payable at a future date, or whether wifi* 
only on the happening of a specified future event, then, in 
the absence of an express agreement to the contrary, the ,^'*',, 1 ,, 
wife or her guardian has the option of denying to the hus- 
band his conjugal rights, until the ‘mahr’ becomes due 
and is paid. ’ According to Imam Muhammad’s exposition 
of Hanafi law and according to Shiah law there is no 
such option. 


1 So h^ld by the I’uiijiib Chief Court : Jim 
Muhammad v. C7iim:/o (18‘JO) 20 I’uiij. Jlec. ill 
(No. 14) : Mmnamat Saleh liiH v. Jlufi-ud-diH 
(1889) 24 Punj. Kee. 073 (No 164) (r u.) 
II decree to the same elleet was passed by the 
bower Court and aiBrnied by the Cbief Court 
m Euten v. Mazhar Euitain (1877), I All 483 
See also the remarks of Mahmood, J., in AMul 
Kaiitr v. Salima (lv886) 8 All. 149. 170, 171 ; In 
the latter case the husband brought the money 
into court after suit, and it was held tliat he 
eould then obtain a decree for restitution of 
conjugal rights. But see Nazir Khan v Urn- 
rao 118821 All. W. N. 96. 

* lied. 


* Sharh Lum'a, Vol. J. p U''> (st) , the 
Sharh (eomnicntary) is enelpscd in [ | 

* lb. p. 97 ; slmiUrlv the Jaini’-uisl.-S?nttat, 

p 113, wlikh adds the following by way of 
explanation : " In contraets wlilch involvo 

exi-luuige, refusal ol posses-Mon is ullow'i'd on 
bolli sides till the pavinent ol tho return." 
Compass the lulcs as to hdw bd'iwaz, contained 
In ss. 106, and 407, below. 

5 BaU 1. 94-95, los, 110; II. 73. The rea- 
soning of Mahmoud, J., and the other juilges 
m tho cases rofened to in the lootnotes to s. 106 
(3), above, tends to show that Abu Yusufa 
opinion would noi be lolluwod in India. 
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Widow’s llpii 
for unpaid 
* in.ihr ’ t'r 
propprtv 111 
her lawful 
possession 


Lawful possasxioii, 
liow oht.iiiieil 

l’ri'siiiii|ituiiis 
(rt) it I- lawli'l. 

.111(1 111 lieu ol 


(b) lliut possession 
Inis lieen Uwtiilh 
obtame<l. 


iHuHlnUiOus, 


1S2 ‘mahk’ ok dower 

(2) IVidoio's Lien for Unpaid ' MaJu.' 

108. (1) Where the husband dies without paying the 

‘main*,’ his widow becomes a creditor of his estate for 
her ‘mahr,’ and until it is paid, she lias (subject to the 
provisions of this section, and of s. 112, below) the right, 
as such creditor, to retain possession of the pi'opcrty of her 
deceased husband, of which she has lawfully and without 
force or fraud obtained possession.^ 

(2) Semble, such possession must initially be obtained 
by the widow on the ground of her claim for ‘ mahr.’ - 

(3) The widow’s possession of her husband’s property 
is lawful, and is considered to be held in lieu of her ‘ mahr, ’ 
where the ‘mahr-nama’ ^ provides for it, or where she has 
been put into such possession by her husband in his life- 
time, or by his heirs after his death. 

(4) Where the widow has been in possc^ssion of her 
husband’s property during his lifetime, and has continued 
so for some time after his death, it will be presumed that 
her possession has been lawfully obtained and is in lieu of 
her ‘main*.’ 

(1) A Mussulman died leaving a widow (the appellant) and other 
lieirs. On his death the widow applietl to the Collector to have her 
name put in the register, claiming that she was in possession of the 
property “ by right of inheritance, and also on account of her dower.”-* 
Her application was opjjosed by the other heirs, but was granted by the 
Collector, and she continued in possession. The other heirs took no 
steps to distui b her possession for nearly ten years, after which two cross 
suits Mere brought : by the widow to establish her right to ‘ mahr ’ and 
to hold the estate for securing the payment of her deferred dower ; and 
by the other heirs to eject the widow and obtain pos.session of their shares 
in the estate. Held: (a) the claim of the widow to hold the property 
to satisfy her dower, cannot bo founded upon an original hypothecation 

\ (MiissuwnI) Hi'bee Ifiichuny, (.'iheikh) llnmiil 17 Horn L I! 770, It Win found flwt lh«! 
y/wsi-oi (IS 71 ) 14 .U(Mi T. 377, 3SJ ; 10 lli-iiK widows li.ul obtained posse.s'uou (I ) with llie 
L. 11. 41. 17 W. II. IVi; (Hued) t-ouscnl of tin- heirs, (2) in lieu of dower ; ami 

il’aficr/ Jft (JH73) 22 W. K. 113; ISahel‘j>m Uetea so the question involved in subs. (2) had not 

V. Anburudihit (lull) 33 Cal. 47a to be considered. 

i See the illu-itratioiw, and eomiiient to this ” Thi'i e.'tpresiioii Includes, in this Cliapter, an 

ceetion In M'lji'hiitint v. Btbi Ba/icb Jan (lUla) oral azrccuieiit to pay mahr, see s. 02, above. 
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of the estate for her dower; for sneh a right does not arise hy theSK('Ti\>\ U)S, 
Muhammadan law,— (i) as a consequence of the gift of dower, nor (ii) was 
there any agroomont on the part of the husband to pledge liis (sstati* 
for the dower; but (6) the widow, having obtained actual and lawful 
possession of the ostatos, under a claim to hold them as heir, and foi her 
dower, she was entitled to retain possession until her dower was satisfied * 

(2) A Mussulman died, leaving two widows, and other heirs. The 
widows, who wore living in the house of the deceased with him 
continued, after his death, in undisturbed poasossioii of the house, for 
more than a year. A suit brought by the other hens for possession by 
partition of the property, was resisted by the wiOows on the ground 
that they were in posse.ssion for ‘mahr, which w.as pro\nd to bo dmv 
Held, that in this case, the presumption was that the v/idows were let 
into possession by their husband in hen of dower, or tliat they obtained 
such possession, after the death of' the husband, w;ih the consent, or 
by the acquiescence, of the heiis.- 

(3) The mother and sister of a deceased Mussulman, a.-i his lieirs. 
sued his widows for a declaration of their title as such heirs, and for 
possossion of their shares . i tho estate The plaintiffs offered to pay 
a proportionate jiart of the dow-er debt found to u.k!,"! in favour of the 
widow. Tho High Court hold, on tho ovideneo, that neither of the 
widows was in possession of the property at the death of the di'ceased, 
bnt one of them seized it in order In have a lion on it, then, be ng no 
evidence that the widow in po.s.ses,sion had ohtainisl it either by contr.icl 
with her husband, or the con.sent of tho other heiiN 'Phe widow relied 
on proceedings in a revenue emirt. in which, adversely to the other Ikmi’s. 
she had been placed in possoasion of tho properties in lieu of hei' dower 
Held, that thi' widow could not give herstdf a lion, by taking possession 
of tho estate, without the consent or authority of tlie persons cutithsl, 
and that, in tho circumstanee.s, it was not .shown that hi>r ])o.sscssien 
was lawfully obtained, .so as to give her a lien.^ 

‘‘ The dower ranks as a debt,” said Lord Parker, delivering tho advice wh1.>«Mu-u 
of tho Judicial (’ommittee, 'and the wife is entitled, along witli other 
creditors, to have it satisfied on the death of the husband out of 
his estate. Her right, however, is no greater than that of any other 

1 (\/iMumrfl) lieUv Hiichun \ (.SAci/A) Bri/om (189.i) 17 \11 !<l. K.lt!.-, t\ .1., rtiid 
UnmUl llowtn (H71) H Moo. I. A 377, Banerjee, J .uphol.liiw Hiirkin..l . 1(1 Ml 

'!S'2.;1S3. Tlii-lr Lurdsliips aiKleil, ■■ It is nut tliouah not aKrwiim' with his stiitcmeiit that 
iii'fC'isary to say whetlipr thn right of the the widow does not reipiire the periinssion nl 
widow m possession H a lien m the strht sense the heirs for law fulU entering into possession 
of the term though so stated in Ahmed llusem (p. 227). See loniineiit to > UW. 

\ Khnilejii, \(), \y It " See s. 1 12, helow J Amamil-un-ini^ii \. BosAir-Mn-nixRn (l.Sill) 

J ifuhnininitd Kiinm-ullnh Khun \. Ammu 17 .Ml. 77 (Edge, I' .1 , ami llnnerjee, .1.) 
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Section lOS 


‘Amin it- 
iKi-liissa 

Basliif-nn- 

llWsU ' 

con,i(l(>r('il. 


(il thi’ cnti’. 


. unsecured creditor, except that if she lawfully, with the express or imp led 
('onsent of the husband, or his other heirs, obtains possession of the 
whole or part of his estate, to satisfy her claim with the rents and issues 
accruing therefrom, she is entitled to retain such possession until it is 
satisfied. This is called the widow’s lien for dower, and this is the only 
creditor’s lien of the Mussalinan law which has received recognition in 
the British Indian Courts and at this Board. ” ’ 

The second of the three sentenees cited above, is, it is submitted, a 
confirmation of the view which had been 6xpre.ssed in the first edition of 
this work, with reference to the conflict between the f-wo cases that 
are considered below. 

The cases given as dlustrations (2) and (3), above, were decided by 
the same judgevs, but it has been questioned whether they are consistent 
with each other, and (he judgment in the latter has been dissented from,* 
and subjected to severe oritiei.sm ^ f»u the ground that the decisions on 
which it purports to be based do not contain the propositions in support 
of which they are cited,* or that they have been over-ruled, or discredited. 
Some expressions'* in the judgment referred to may be admitted to bo 
open to criticism, b»it the actual decision could hardly havo been other- 
wise. For the plaintiffs sued tlie widow for tlioir shares in the estate, 
and offered to pay her a proportionate part of her ‘ mahr.’ Under such 
circumstances, it is obvious, that the widow cannot resist the claim of 
(he heirs: if it were decided otherwise, her rights would 1»(> not analogous 
to those of other creditors, but of a far more extended kind. ^ 


1 nuniira Itiln V. ZiitmUI't Bibi (191«) 38 Mi 
.'.SI, .'.sa (p <• ). Spc 1. 112, below. 

* Ah lUmn v. Afghan Bfgnui (1!U0) 
.‘12 Ml .')03, o«3. 

f Srr II Wil'on’' " 
r,a\v." 22.',. iMTclcr s 102 

* /«., (0 (Mii’o.umal) Wahiil-HU-aif-n i 
ShnbrnlUin (1,S70), 6 Bend T. R. .'>4, »o whirh 
Hdge, C. .1., rpli-rred aalrailind him and liw <i>I- 
Ipagiie to the Kiiirliision at which Mii-varriied. 
merrlv dfcidps that the widow laiiiiot follow tlip 
propiTtv in tlip haiuN nt .i boiij llde alimiee. 
(ii) Til {Bibff) Mehrnn v (Mnxfummat) Kuheruu 
{1S70) 1.3 W It 40, 0 Bimp h R. 00 «ofp. Iho 
pl.uiitilf wai "ilpnt as to whidlipr slip toil evar 
liail possession since her luishaiid’s deaUi (in) In 
Wi Miihammail Khan AzizuWih Khun (1883) 

0 Ml .'lO, the ((iipstlon rpallv iIpphIciI I)\ the 
indgi-. was that the right to dower is pi-rsoiial to 
the widow, and does not pass to a pun baser of 
tlip p■.t!ltp , and set the last two eases aie plted 
li\ Kilgp, (' .1,, as •' supporting the view ” that 
Ins honlsliip and his Iparncd colleague took. 

■> (l/Mssi, m, (0 A/ppruav {Muimmai) Sajrfhun 
(1807) 2 Agr.i33'>, whWi is not followed hy the 


very judges who d( r uled it see (.s'vMr/) Imtlml 
/Io»«{>ia V. MuKiimat But ‘•h (1S701 2 N. 

’.V J'.327. 

0 See the ne\t tw'i fodfimlis Thi‘ eypres- 
sioiis referred to.coiiMst meiely ol a referenep p/j 
bloc to .1 iiiiinhiT of eases, the releviiiiep of some 
of wInMi IS not .i( onee apiiareiit. It may be 
tli.it the eases had been discussed in argument, 
an'l, in rleliiering indgineiit. the judges did net 
<o\er I'le Mime ground over again hy a detailed 
referenep to the facts and deeisions of each ease 
that was cited and lOinineuted upnn. 

" See the f’liaiitiT on Ailmlnistralion, ss. S.'iO, 
ft WY , below , ..nd llie footnote to the word 
■■ .leht ” III s ."ill's, below, and the comment 
fherefo In the la-es where a ercdltur is the 
plaint Ilf, ami the In irs resist his claim on the 
ground that thev ilo not represent the estate, 
it Is admitted liny, the heirs are entitled to 
IheIr shares subject to payment by them of 
proportionate p.irts of the debts; see ss. .',(1(1, 
.367, below, and Jafri Begamv. Amir Muham- 
mwl Khan (188.',) 7 All. 822; Amha,'hantar 
Harpravut \ (Sagu.t) Ali Itaml (IS<)4) 111 IJom. 
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Then as to the opinion expressed by Edge, C. J., that unless theSEc-noK 108. 
widow comes in under a contract with her husband, or by the consent 
or acquiescence of the heirs, her posseasion is unlawful,^ — before it can may*'*'^** 
be pronounced unsound, it is necessary to examine the other means by po.sse»sion 
which it can be suggested that the widow' may claim to have obtained dowpr; 
lawful possession. If she takes posseasion against the consent of the ’■ ^onsen? 
heirs, in the sense of doing so by force, it neerl hardly bo statt'ii ti.ac her 
act cannot bo sustained. ^ Barring the two alternatives referred to bv 
Edge, C. J., oiz., (1) by consent of either the deceased owner, or (2) his 
representatives after his death, there is one other <’h\ lous mode in which 
the widow can claim to got into possession. i'l~. (.‘t) Ij\ claiming to have > ' " i 
a right to be put into possassion “in due course of law.” In regard to " ‘ 

such a claim, as her rights are similar to those of other unsecured oredi- 
tors of the deceased, she can lay no such claim • /‘ssnn ing that she has 
such aright she would have to apply to the Civil ( our< for being put into 
possession. It is clear that the decision on such i point by the revenue <>n prmiipif. 
courts, on which ‘ Amanat-uii-ni.ssa’ relied, » could not have any torco in r,,,,,,,)! be 
a civil court: ordinarily, the Keveuuo courts would refer the p.arties "trier- 
claiming such rights to tin Jivil courts. (4) Is there any lourtli mode 
in which the widow ma.\ get into pos.sessiou, quietl\ and peaceably, 
without force or fraud ? Richards, J.. says in ‘ Ramzan Ali’s ' case 
“It seems to me that if the widow obtains pos.se.s.sion peacefully and 
quietly and w'ilhout fraud, she is entitled to remain in possession until 
her dowor debt is discharged, subject to her liability to acco uit for tlu* 
profits that she has received whilst so in possession.” The question in 


1 Ttiis proposition is not so singular ami 
(Invold of .mtrioritv, as Sir II. Wilson sooms to 
imply. Thus, even hi-foro I Up Privy Coun<*tl 
decision in Ilamirn lUhi's c.isi- (1010) :1S \ll. 
'iSO above referred to, — (I) Marpliersoii ami 
.Inekson, .1.1 , in { Uee r) .Ve/ier Mlu v. (Vw-.**/- 
mut) Amn.u'e (ISOO) II \V U :;12, sav lliat 
“ tlie contract il-.clf does not gi\e the woman a 
lien on her liusband’s properl v ” (p. 213) then, 
after rarefullv pointing out lli.it the widow 
IS in exactly tlie same position .as other ircdit- 
ors, they say “ It is not intended in aii\ 
degree to lay down that a woman has a lien on 
her husband's property in the ordinary and 
legal aciisc of tlie ti-rin lien " (2) Tins ra«c is 
followed by Pbear and .laekson, .I.T , in (HiUr) 
Mehrun v. {M’lnsirmnl) Kvbi'ciUH (IxtlO) 13 
W. 11. 40, who again point out ttiat («) there 
IS no lien by tlie law Itself, (b) that no lon- 
traet was set up, (e) that " the heirs never 
did allow her to take (losscssion.” (3) Again 
Straight.,!) e. J.,and Tyrrel, .1., say “ e\r"|it 
when tllere is a distinct .igreeimnit to that 
clfcct there is no presumption of liyimlliC' 


ration of hw estate for her dower" .l/i 
MvJiammad Khan v. Azivillah Kfinn (is.i.l) 
r. vn .-.O,.'.! (t) Vin-ally Mahmood,.! ,111 
lU’ijum V. Sazir Ahmad (ISOO) All. W .V 
(Vol. X) ll.'t, held that though flip widow 
purported to convey the wlinle moietv of the 
house belonging to her hiisbiiud, she p»ssp,i 
only the share .she inherited, iiiasinui li as she 
was never placed In possession in lieu of dower, 
hv the other heirs, (see p 116, llrst column 
last sentence; and peniiltim.ate ‘.enteiice ol 
the judgment, p. 117) See reterciice to tins 
casi' in the comment s ii.\ below 

- The heirs could summaril v recover possession 
under the .Speeillr Relief let, s <). Cf. ’ifanam v 
Mnzhar A/i Khan (lOlH) I Ml T, J 3tU 

' (Wifiee) Sriamut v. (Shailh^ Moii-bi liaUh 
(1866) .5 W. R. 191. (Trover and mover, .TJ ) 
The he.adnote exactly i-overs tliis point, but the 
judgment is meagre, and. a.s renorted, it does not 
seem to earrv miieli weiglit see also a. 11 2, below’. 
* n (3) to S Ills, above. 

• (TUIl) 32 All '<63, 
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‘ MAHR ’ OB DOWER 


Section 108. thia connet cion maj* be, whether, if the widow takes possession of pro- 
perty of which only a fractional part has devolved upon her as one of 
the heirs of her docedsed husband, she can bo said to have got into 
possession of the whole of the property poacetiilly and (|iiietly and 
without fraud, in a case in which it is shown that tlie other iieirs did 
not consent to her getting into possession of that portion ot the property 
which did not devolve upon her. 

Where the other heirs do not consent to her taking possession, and 
she takes possession by force, or without the knowledge of tho other 
heirs, can her notion bo pormittod, or rathor favoured, by the law ? 
Much as the law may desiro to favour tho widow, it eannot he intended 
to recognise or encourage a scramble by tho widow for seizing Imld of 
the property, against the wish or knowledge of the othew heirs of Ikt 
husband who are co-owners with her. 


’rooiimpnon 
IS to la « ml- 

)^|ss('s^|on 
ml ts to its 
aturi- 


l.ifiis not 
titvoiircil 
by th- Liiw 


The presumptions as stated in s. 108 seetn to present a view of tho 
law as favourable to the widow as can be taken consistently with ytrin- 
ciple. In applying them to the facts of any particular case the Court 
may, and generally does, lean in favour of the widow, unless ‘ bona fide ’ 
creditors arc concerned. Indeed, when it is borne in mind how easily, 
by collusion between tho widow and other heirs, tho claim of a lien for 
dower may he raised against tho ordinary creditors of a deceased 
person, it seems a great concession to lay down that possession, 
however obtained in tho lifetime of the liusband, will bo presumed, 
unless tho contrary is shown, to be possession obfained in lieu 
of dower. 

To the considerations based on general principles of law mcntionofl 
in the first paragraph r>f tho comment to the present seefion, it may bo 
added that, in England, general liens arc discouraged Lo Blanc, J., said: ^ 
“ General liens are a great inconvenience to tho generality of traders, 
because they give a particular advantage to certain iiulividuals who 
claim to thcmsclvfts a special privilege against the body at large of the 
creditors instead of coming in with them for an e(|ual share of the 
insolvent’s estate. All these general lions infringe upon tho system of tho 
bankrupt laws, the object of which is to distribute the debtor's estate 
proportionately amongst all the creditors, and they ought not to bo 
enconragod. But I do not mean to say that a usage in trade may not 
b(i so general and well established as to induce a jury to believe that tho 
parties acted upon it, in their particular agiTOmont.” ' And Lord 
Ellenborough said: “Growing liens are always to be looked at with 


) IfHihfuTth \ UailfieM (1803) G East ol'J..33S. 
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icaldusy and reciuiro .stronger proof. • 'riicso observations are directly SjscTi<.N 108. 
ipplicablo, when the interests of other creditors are in question. 

Whether the presumptions referred to in s. 108 are strong or oth- 

^ . , • , , foil is drtitic.dl 

\Msi'i, must, it IS olivious, depend a groat deni on Lho cireumstauees 

of the ease. Apart from the .suhtletkte of the law, thr, p. vm 
of a great portion ol the husband’.s pioperty by the wife, \ euld 
ordinarily be attributed fo her being in managoniont of his 
household, and bo c:onsidercd a.s held, in reality on li.i l-ehalf. At 
any rate, tho last idea that would <x:cur to mo.'jt persons would bo that 
the house, in which tho hirsband and wife arc staying, and that the 
articles, which aro in tho imnicdiato po.sse,-.sion of the wife, i)iii whieh 
are in the use of both, aro in the poK.se.sMon of the wih' in lieu ot her 
dower. For that would imply that, in the < .ise of t dh olution of the 
marriage (cither by the death of wife, or by divoive), the husband would 
have to vacate tho promises, and iliot the wdo oi her heirs could keep 
him out of pos.so.ssion, until the ‘ mahr ’ were paid up. Considered in 
this light , no one would question the noimsity of producing strong ovi* 
donee to establish tho positu n, that in the lifotimo of the husband, ho 
had placed his [iroperty in thi* po.ssossion of his wif > in lieu of dower. If 
tho dower is small conifiarod to hi.s means, the husband would pa> it off , 
if it is largo, he would not voluntarily placo this additional burden and 
risk on himself.- 

If this reasoning is correct, the presumption that the chango in the 
nature of pos.sossion takes place ‘ipso facto’ on tho husband’s death rciatimito 
can arise only by interpreting tho law very favourably to the widow, — a "Wowa- 
course with which no Mussulman (except the immediate parties in an 
action, oppo.sed to tho widow) will find fault, for though she is not, like 
the minor, expressly and formally under the special protection 
of tho courts of law, her rights, like those of orphans, aro specially 
safeguarded in tho Quran, w'ith strong injunctions not to be unjust or 
hard with her.* 


Having dealt with tho principles on which the widow’s lien is based — 
principles that apply just as much to the widow as to tho other 


1 Rililiforlh V. HiuUiM (1806) T liaat 221, 
229. 

1 'I'he question. In whose possession goods 
I in be t'onsldered *0 he when thev are in the 
house HI whle.h the husband and wife are 
living together, ha.s been considered by l«r<l 
Ksher,M. a., and Davey, h. J,, for the purposes 
of the Bills of Sale A< t, 1878 (41 & 42 Viet. e. 
31): Ramsau v. Mararelt 11891] 2 Q.B.,1S, 25. 
27. 28. . In another las-e, Lmdlev L. .1 j “ wished 


Id guard against it being taken lh. 1 t goods 
wliieli were the separate property ot the wife 
were 111 tho apparent posse.ssion of the husband 
when the husband and wife were living to- 
gether Shepherd <£• anoUier v. Pulbrook 

(1887) 1 T. L. H. 642, 643. 

J Soma such cliange must take place, other- 
wise the wife has no lien: cf. the Indlau Con- 
tract Act, SB. 170, 171. 

* Quran, Sura IV , vv. 1, 3, 23 ; II. v. 240. 


Widow must 
get into 
possession 
tvith cousei’.t 
of heirs. 
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‘ MAHR ’ OB DOWER 


Section Il»8. lifcditors^ of Llio deceased, but which conio into proininonco because the 
widow’s rights arc more directly governed by the Muhammadan law, than 
by the general law of India, and because she has many facilities for 
getting into possession that are not available to tlic other creditors ; it 
must now be considered whether there is any authority for the proposi- 
tion of Jluikitt, J., that the widow does not requiro the permission of the 
heirs for lawfully getting into possession.- H(^ cites the Privy Council 
decision which is given a.s tho first illustration to this section, and says 
that though, when the widows obtained mutation of their names, they did 
not. in the case before him, " expressly claim that any dower was duo to 
miiTmm^ them,’" yet, in his opinion, this fact did not atfect the (]uestion, ’’ nor 

with a fUiim di.stinguish it from the Privy (,'ouncil decision referred to.-* With all 

tordfiwtr. deference, it may bo pointed out that the Privy Ponncil were at pains to 
bring out tho fact that the widow entered into iiosscssiou uiidiu’ her dower 
claim, and thal they referred to it on every occasion that thc\ alluded 
to her possession ' (’an it then be supposed that tho fact so referred to 
did not, in theii* opinion, affect tho question 1 The iie.vt point that the 
learned judge takes is. that consent of the heirs could not bo necessary 
for lawful possession, inasmuch as m fho case hefore tJio Privy Council, 
tho other hou’s had also opposed the application tor mutation of names ; 
but he forgets that in the said case tho widow in her applieation to tho 
Collector had claimed that she was in possession, and that after tho 
Collector had decided in favom* of tho widow, ton years had elapsed 
before tho decision of the Collector was ((ucstioned, from which cir- 
cumstance, and from the other contentions in the case, the Privy 
Council may well have drawn the conclusion (hat the opposition 
of tho other heirs to the widow remaining in possession liad been 
withdrawn, and that the heirs, having failed in theii' contention 
that tho dower she claimed was not due, had acinnosced in a state 
of affairs which perhaps they did not feel themselves in a position 


lawfully to contest. 

' \in(-pr-()uii- Finally, the case of ‘ Ameer-oon-Nissa v. Moorad-oon-Nissa ’ ^ has 


l-uuii. 


1 It will be observed iii the Chai>ler below deal 
ins witli Administration, that the rights of the 
ereditors in the estate of .i deeea4.-d Mussulman 
have mostly been eonsidered b> the Courts, in 
cases where the widow’s right to her unpaid 
wahr lias hc-n concerned And it has been 
assiimeil. It is submitted riglith, that her rights 
.ire the same as tliose ot thu other creditors. 

2 AmMi Begnm v Mu/tammad Kari- 
imttah (lS»t) le .UI. i-Zo, 227. 

1 (ISTl) II Moo I. \. .177. 

* 1 1 .Moo I. \ , atp. 382, (par .'i. " .Shcallt^eil 


III her petition that she was in possession by 
right 01 inherit anee, and also on account of lier 
dower ■’). p 383 (par. 1: " She claimed to hold 
not merelj her one-lourtii share to wliieh she 
was entitled as to-sharer with the lieira, hut 
the entire estate on ‘ account of her dower ’ 
p. 3S4 (iKir. 1 : But the appellant having 
obtainerl aetiiiil and lawful possession of the 
ei>tate.s under a rlaim to hold them as heir and 
for her dower.”) 

’ (l.'J.V.id .Moo. J, V,21l, 
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boon roforrod to on tho ground that “ there the widow did not profess to RrccTTON 108 . 
have boon put into possassion in her husband’s lifetime, .and eertainlv 
had not the eonsent of her eo-heir, who flid not oven admit (haf she. had 
been the wife of tlio deeea.sod ” But the only <fm-.sti«)Ms th.d the : l^ \ 

Council decided in this ease, were (hat the mairiagc and deed f)f down 
were proved, thal. the claim for dower was mil barn-d. and tli. • (Ik Sadr 
Diwaiii (.’ourt was not wrong in dismi.s'-ing the suit as fi.imed, b.d that 
(he dismis.sal .should lx* without prejudice to the heirs' risiht.s to bring .1 
suit for an account and ad ministratimi of the dee«‘a.sed‘s 1 •>(ii(<‘. consistent 
with the establishment of the marriage and (lui deed of <lowir ^ 

The point involved in s. 108 ( 2 ) has been alreadv a!' ; ’eu (o .vit'i 
reference to the remarks of the Privy Coun< il ir * ^lu.ssio.i it Ib hci 
Baehun'.s’ case.- It is referred (o (but not <|ccid. d) in .'lajidmian r 
Bibi Sahel) Jan ’ 

109. Whore a MiissiiliDnn widow i.s in possession of 

*• t(l .11 (OIIIH fdl 

the property other deceased hnsband in lieu of hei*‘inahr ,' "ki 
{a) site i.s under the liability to account to the heirs of tin* 
deceased for the pro (its received by her ; ‘ and (6) she is 
lierself entitled to charge interest on the • luahr ’ due to lier, 
and to .set it oil’ against the said profit.:.. ’ 

In ‘ Nabiban Bibi v. .Shaikh Merhi ' i( was unsi’cee'J'ully ^ 
eontonded that whoro (he widow is in possession in lieu of dower. 
sho cannot rank as .1 co-sharer for the puipo.ses of pre-emption. The 
assertion of the claim for ‘ mahr’ does no(., of course, deprive her of hor 
right of inheritance. 

110. Tlie widow’s Hen over hor liusband’s yiroperty 

for her unpaid dower i.s not affected by tlie fact tliat the 
amount of her ‘ mabr ’ is not ascertained. • umii. • 


I ///.Pit 2:10-2.11 .See i). , p iil, 

wticn- it. IS .1.11(1 • ••The >\Uii livo.l wil'i 

till, tlpcoist’d ippeirs to I11M' i.iit. ri'il, at 
Ins (leltli, into possp.sion ol Ins propiTiv in 
tile neii{liboiirlto<>il ol tin- pl.iee where h" (lied, 
mil she w.is Ireiited hy tlie lo. .il nuthorit.ies 
i- admiMistr.il,ri\ " Her (laim was th.it. tli.- 
deed o£ dower (liarRcd the whole (''<jte of the 
linshaiid with the pajnient ol the dower, but 
It did not imiilKiiorate Ins o&tate, to secure 

I he sum. 

« (1871) 14 Moo. I. A., :177. 

» d'Jl.'.) 10 Bom 84 ; 17 Bom. L K 770. 
* (lirbee) liiicKuii v. {Shail-h) Hnmul (1871) 

I I Moo. J. A. 877. Ah Khan v. Anjhan 


Jlrmiit (i;)io) 12 \1I '.lil . di'ceniiie; from 

Aiiiawil-Uii-i \ JH'.hn-i’n-nis'.a (IS'Jt) 17 
All. 77. 

• HiiMira V. Xn'iaiihi (1*110) .4! Ml. 1S2 
(F p 1. ainriudd'IIO) l,s Ml. .-,81 (i* c) Ipiow,- 
iit-uhKaliinii lii'ii'im v .l/>vrw«)M(f/i-«(.wi A/..;- 
HUM ll8t>S| 0 \y I!. 318 

6 (190.-.) 2 All. I. ,T. 77.-. 

7 Ahmul V {Massumit) Khnili’,n 

(1809) 10 W'. U .ton. .1 Beim L It , (.4. e ). .28, 
note (Peacock, 0. .1, and Mitter, .1); lialuivi 
Khan v. (Musuuial) Jan-i- (1870) "2 Jf. W. P, 
319. Cf. AziiuUah Khan v. Ahme-l Ah hhaa 
(188.-.) 7 Ml 8)8. 
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mahr’ or nOWRK 


Section HO. The heirs ought, in a case wlirrc fhp ‘ni.ilu ift ?u)( ascortainrr , to 
bring a suit for an account of what is duo to <li(' \\ido\\ for mahr and 
pray that n])on satisfaction of that awoiwt 1’"^ f)os.session 

of thoir sharos of the inheritance, ^ hut they an' “not cntithxl to 
i ccovcT poKsc'ssioM ;uh1 jiicmu* profits so Ioiijj: as .m.\ portion ol tin* 
(loner is due. ' - 


1 icii for liowi'r 
does not taki' 
away rldit (•• 
i-iie flint 


VViilo>\'> I la I 111 
for -JowiT 
i.inks p.in 


JKlliSIl W It I) 
t'liiiiiis III otlixr 


111. 'I'lit' widow, by l)(*iii^ in |>osst'ssi()n of Mio 
])r()])ort\ of h<T dect'asod liiisbiiiul iu lieu of her dower, 
does not lose her right to sue for lior ‘ utiilir,’ provided 
that slu' offers to surrender possession of the said property. ’ 

112. '!'lu“ widow’s claim for ‘jualir’ is a debt <lue from 
the estate of the deceased, ‘ and ranks etpially and rattv 
ably’’ A'ith the tdaims of other creditors.'’ 

' Mahr ’ is .i debt within the terms of tlui Siu cession ('ertilieale 
Act. ^ ami if propeity is transferred to a wjie in consideration of th(‘ 
‘ matir ’ due to her, it is not a gift, hut a sale or barter. 


Alii'natinii 112a. Where the widow is not in possession of (he 

m hpi? iTai.n.'i' property of tli(‘ deceased, the otlu'r heirs may tditmalt* it, 
and the tvidow lias <hen no rigid to follow it in the hands 
of alienees in good faith for cotisideration. 


wHow hi.iiiiiii; The w'idow' liolding the proper( \ in lieu of her 

propiriy m uiipakl dowoi’ do(‘s uot, for Hie imrposes of tlui limitation of 

licdut df)«<T ■* ' *■ 

not diiversp to suits, liold it advorscly to tlu" other lie^irs:'" nor does 

other tieir^. 


1 (Sdi/'ii/) f'lHi'il Ah V Snfh 

( IS(i'l) ! |{^■n'.^ 1 !!.(» i l"'i 

J Si '• p. 189 n. S. 

X M e iievt footnote ; Ghuhiin Adix. •'>'» ,hir- 
Bibt, (I'JOl) AH. rti. Ilie pui\-.., 
ilipiiir- in the last (hree linec ol Cie jiid<;m'iil 
It ii 

4 HuniDii lUln s r.vUnd,, II, bi (I‘JI&1 IS 
Ml .'iSI, (P t’.J 

' See tile Proiiate and \iliiiini'ti,iliiin \i ( ^ 
ini 

ti Sec till- p.T-'.iKe Horn Lon' Riiki'i’- jii'!'.'- 
lei III HI 11,1,1, ira Bib, Xubiii.lii Jhii (lOlfi, .{S 
Ml. .'isl, .'ifis (p. c.) iitPilat the l)c"iniiiii|'of the 
iiiniiiient III lOS, slime. ’* The ualtiw's ilaim 
li.is HO -.11111.11 charee or prefi-r'-ure omt 
ihcoUiT iiciliiors '■ (Sleer) Meh-r Ally v 

(.l/MMimiil) .l/««/Me(lsW)) n W R 212, 213; 

(S'l/Hil) Ivulail Uuiviii V (Muiumat) 7Zo?vei/ii 
11870) N W r 327, 'ISJ . .lme.r 


l.iii/.iit V .s<i/«/iii/' ,„ t liitti, (1901) 27i 

\I.n! ('."i wliireM wi^liilil ilat tile lien Tiitli 
piissi ion “i.iii isi\i III 1 111 njilil 'n :i)i.iin-'l 
.1 puiili.i-.i HI ■ \ii miiin i.| a ilcircc fur lale 
tii-.-.cil on .1 iiiiiiIl'.i'.;c ’ In sl.-o (/titiei) .Se/niiiift 
\. A'.dlA Mo,,',, HhUI, (l.'-Oti) -1 W It. 191. 

7 ('<11,1, il) \ I Ml, ,1,111,1) H,t„,i,i,ii 

(is'ti) _(i rmi.i (III, Ijn f,\,i f,D) I'l . 
hi lou . 

Btb, .'ii„hi \ /y«i;iii<i(A S((|6 ( nno) 21 Mml 
I J O.'is, \ nu,,„nt (188(1) 2 Ml 

S'.l JWinv l/i ^ K,i,,„i IM-sl, {\W)S)Vt Cn\ 

W A. Kit), Bnlii,i Cl'Miflhrii Abcdvit,n;it/ii 
(l‘)H)4‘-!*'al ;{(i1. 

9 Wohi(liitmii.',(i (1870) 0 Henp 

L 15 54, 08, approvcj by 1*. C : Bazayet Hossan 
V imh eAn(*./(l«78) 4 Cal. 402, 408. 

10 f/leWier) Azc'Wvn v. Asqur AH (lSfi7) 

307; Mi, horn, A Uxmd-Oohili Klinii 
(Muhk, limit) (llinAii:;, Itrrbei, (1800) I \ (.'lO. 
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Innitation run against her or lier heir’s claim tor deferred Suction iia. 
(lower under the Indian Limitation Act, article 104, during 
the period when the widow is in lawful possession ut i >‘r 
husband’s ]»roporty in litui of dower. > 

X put his wife, IV, in possussinu of Ins pjoperty -ii liisu of il »nfl iu„^h hoi' 
then died, in I S95. conlinuof I in posv. (.^lou till her <108,01 after ^hicli 
X's other heirs, H and II took posscs-^ioii, in lOOd, ol llnue-fourtlis of 
\ s property, and ohtaincil a doen'c entitlmi< then it p.e-iiiipt file 
other one-foiirth sliare. If 's heirs, Wii .mdtVnii. hion lit a s' t 
II and Ha in l!)07 for If's unpaid dower <> i i t .vs i-i- te ."dd. lliat 
tlie suit was not barred, as the cause of a. lion iioscoiily in t'l'Xi, ylien 
the wrongful disiiossossion took ptice 

114. A widow, who lioULtlio prcipci i \ "f lu“r deceased wuiow’s im' 
luisband in lieu of her uui>aid dower, is not entitled to ^ ^ 
alienate or charge it in derogation of (he rights of thi' other 
heirs of her husband ; and lh(‘ said heirs may avoid any 
ti’aiisfcrs of such property purported to lie made by her.- 

X died possessed of, and entitled to, a nioietv ni.i house His widow h,‘i>itiih«n 
h , claimed to he in possession ot the moiety in lieu ot ‘ niahr 11', jointly 
with the owner of the otlier moiety ol the house, purported to ..el' the 
whole of it to Ik It was found on the tacts that If ha<l not ei'tored into 
|ie.sse.saiou in lieu of dower with the eonsent ol the otlier lieirs of A' • 

IIlI/I, that If could only have transterred to P hei own rights by inhcri 
tance in X’s property, and could not have p.usM'd the entire rights ot hei 
(leeea.sed husband, even il she had been Validly possessed of the moiety 
ol the house ia lieu of dower 


115. (1) VVlicri^ the widow', having been in posses- 

sion of her deceased husband’s property in lieu of her 


' llmiuiiiilUth Khan v A'lijjo (I'.'ll) J'J Vll. 

* Muhuiiied Uitu-l-Oullah Khun v Mun>itm U 
h/ u-,l,t-i'ii lierbir (i.smi) 1 A l.'.d, (iilt of pni- 
rlj aMiidi'.l to the extent of iilamtcf n share, 
'lii'ri'iii) , Mahomeil If cur Khan {lur Dijul 
.l-'f.(i) I \i?ra, 07 (fjifl) ; (Keebee) l*f/««/. \ 

I /'o- Ah (IS'jT) :1'17, (.ilifiutiou si-i 

i-ulii) , (Jliu/u Htbi V. Khuma-ijil-X ixsa Ihbi 

US'H) 17 .Ml 10 (mortgage set aside). Ol 
loiirso, the heirs can only set atlde the ait.. 
Ill till] widow, ill >>0 f.ir as such acU refer to 
I heir own righte In the estate. [ii all the eas'-s 
noted .ibove, the plalntilfs sued for po:ja'3slon 


xiliKh was not ile.-rcoil. .i/i Miih'i'nuuil /v/«m 
\, AiizuWib Khan (Iss'J) C. Vll. ".0 (jmreh.isiT 
Iriiiii th." widow not .illinved lo ple.rd iion-pav- 
meat ol dower to widow, .is .igaiiiof (he hens 
oi the Uusluiul) In XfithaninMil Unstitiu v 
Uti^btran (1*111) 12 All f. J . 11 1 1. i1, w.i, held 
(li\ I’lggolt, , 1 ., slttin:; .il.iiie) ihit thi! right 
ol a widow to be in jios.ession in lieu oi 
ma'T "fan oalv be li.iiislei'ed illon.' with I lie 
•'.ower debt ll.self ” 

* Ajuba Jteaum \ Sazir Ahinc’l [IS'lOJ Vll 
VV V. (Vol. X) II >, Mihraood, J, See foatinenl 
to s 115, below 


OiMi-r.' 

DofS Un' 

Hen for nnpml 
dower dcMil li- 
on widow’- 
heirs ? 
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‘mahb’ or DoWini 


Sjsction ll."), unpaid* iiialir,’ dies without having tiio ‘ lualir’ paid to her, 
there arc conflicting decisions of the Allaliabad High Court 
on the question whether her heirs arc (Mititled to succeed to 
her right of possession in the said property. * rhe IBombay 
High Court has held that the heirs succeed to the right. “ 
(2) Wliere the widow has died without liaving obtained 
possession of the estate of her deceased husband in lien of 
her unpaid ‘mahr, ’ her heirs aie not entitled to take 
jiossession of it. 


('onitK mm 
IlM IMl'II'. 


I .1 , 

'S 

rmlit'. Ill 
\mJow\ lii'ir'' 
iroiu 111 
purdi.iser.1 
irimi her 


It is (JifJiciilt to iniagino that tho jiulgnimit ot Edgo, C. J., in ‘ Hadi 
Ali's case.'* to the effect that the right does not devolve* upon tlie 
lu'irs, is iHirrt'ctly reported. There are two ini-spriiits on p. 2t)3 ; one in 
the footnote, in whieli U) All. i.s |)rintedfor 0 .VII ; aiul the other, making 
the last sentenee on that page diffieiilt to nndc'i sland. .Vs n>portod, the 
judgmontean hardly carry any weight, la (he first plaee the decisionol 
Malnnood.J., in ‘ AjubaBegum'.scase 'cited by tlnd'liii’f Justice, is not 
to the effect that the widow had acquired a hen. as tho Chief Justice is 
reported to have said, but (piite the eoiitrary : Alalunood, J.. sa 3 ^s that 
the widow was never placed in po.ssessi()n of the house, which sho sold 
III its entirety, in lieu of dower, by tlie other heirs of her husband, and that, 
therefore, whatever the amount of her dower may be, all tliat she eould 
eoiivey and pas.s . . wore her rights and iutorosts only by inlieritaneo 

from her husband " '• Again, .Mahiiiood, J., expre-shh slates tliat ho 
arlliered to his previous deci.sion in 'Aziznlluh Khan scase ' t to tho offoct 
tliat the heirs upon the death of a Muharninadaii wido\\, who was in 
possession in lieu of dower, succei'd to her estate, ineliidiiig her claim to 
dower,” and says “that the position of such heirs was vastly distinguishable 


1 I'liii' till- riijlit ilc\iil\i-s im ilir Ill'll!- , 

lii'l'l 111 .Ici Khun \. Ahmnd Ah Klmn 

(iss.-,| 7 Ml (OHlli'lil ami Miilimooil, .1.1 ,) 
.mil .111 AUnh'hd Khan (UIIO) All. 

.V.l (llK'li.iiils •iii'l Tii'lliiill, J.I . wluTi! -ill prior 
.iMlh(iritii»! .in- The contrary «.i'i 

Ii.'lil in Utidi Ah \ AUntr Ah (ISOS) -Jo Ml 
•Jlij, (Kilire, e .r,.iinl i;iiri.iir, i, iipIioIiImik 
I: iiicijcr, I ), Miunffar Ah hh-m ^ /'rirbnh 
(1"07) ‘J't Ml 010, 04i> (Kiiiin, \a e .1,11111! 
Dill'iii, .1 ) the willow jMirportecl In tr.-iii'ti r 
liri neliN hv .>,,110, .Hill It wai .siiil . " J’urtlier- 
iii'iri' wi- hive helit in this Court. 111.11. Mieli 
ri"tiN are neither Inheritable nor iMii.h-rabli, 
M’e 111" cl"i i>ioii HI llndi Ah v A^bnr \h." 

2 Unjnlmuia v. ISibi Sahi-h Ann (l')l.'i) to 
Horn. I’.l , 17 Kiiin. I. K 77'J, 7S1, 7^_’. 


3 TiOnrvnin^'V lidn . Aiiinib Ihimitt (l')ll) 
IJ Ml L .r !)()(■., ilisliiiu'ii|!,|jiiiK Ah ISuksh \ 
All-ihdnd htmn (I'Uo) (j Ml ',7.1 
« Hndi Ah ' \!:buii \h (ISOM) yo All 2r,_>. 
■| Xjuhn /ii'vfOK \ A'lJir Ahmnd IlS'lO) 
.Ml W .N (V.il X)jr. 

r. [isool Alt, W. V no. last sentenee In 
the Ills* eolnin:i Jl may be stalul that. I, he 
busl/aiii] w.is enUlIed to only a inoicty of ll;i' 
bouse, anil (lie iiwiiir of llie oUiiT moielv 
joineil th" widow in selliii'a tlie whole of it., mi 
that when Maliiiioiii!, ,t , speaks of the widow 
vIlitiR the hoiiM. i>i iN ciit.irety, he must be 
taken to refer to llii; entire interest ot the 
liii.'b ind 111 the house. 

1 AzuiUhih K/mn v. Ahmad Ah Khun (ISS.'i) 
7 All. .l.■.•l 
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from the position of a purchaser from her of an isolated piece of Section 115. 
immovable property.”^ And yet Edge, C. J., is reported to have said 
that Mahmood, J.’s decision was in favour of the view which the Chief 
Justice himself took, viz., that the widow’s lien is a purely personal ■ ,iit 
,vnd does not devolve upon the heirs 

The other case which tho Chief Justice cites - -.iipportin: 1 i low 
IS a decision on the point involved iuthc last section, .in- 1 n noted ere 
It ilocs not deal with the rights of the widow's imirs. but ol .» piiicliahn!- 
Iroin her. 

J'h ‘1 ([iDstion, therefore, ro.sulves not i li iiiti .■! i 'finuion 

liotween tho doci.sion of Eflge, C. J and il ihinrod, J but > m rlic- th' m.ihu.wi, j 
two decisions of Mahmood, J , arc console it -wth n.n li othei in otii r 
words, whether he is correct in holding Uiat (lie posit ion. . ■ I L • one liand 
of purchasers from the widow, and, on tlio other h -.id oi the hmr . of the 
wub.v, are so diilJn|iiHlia’)le tint «piiie dilh-'en ru!-o ol law s’loidil 
prevail regarding the rights acquired by oacli 

^ o.—Pre^umptiom as to Amonal and Froinpt 
Portion of Dower. 

116 . Where a dispute arises between the jiartics to a |'i8 proper 
marriage, at any time during the existenee of the niaiTiag3, suniirim 
regarding the ainount of the ‘iiiahr, ’ or its subject niauer, 

tlie ‘ mahr-ul-mithr or proper dower is to be assumed as 
the standard of probability.'’ 

117 . (1) In the absence of any agreement and custom whousiwii 
to the contrary, the whole of the •lualir' will be presumed " br- prompt 
to be prompt, 

(2) In places, and amongst classes of peo])le, where 
there is a custom that part only of the ‘inahr’ is promptly 
payable, and the rest is deferred, such a portion only tlicreof 
will be considered to be promptly payable, as in the ease of 
women in similar circumstances, and with similar dowers, 
is customarily made promjitly payable. ’ 

(3) It is presumed in British India (except in Madras ) 
that by general custom, part only of the dower is promptly 

‘ 118UUI All. W. -N. 118 (cl II. piir J). i UaU. 1. 180. cf - oB. 

• All Mu/mm mail lO'ia v, ,iziz'illii\ Kha.i * lUil 1 H«-18.' 
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Section 117. payable. It lia.s been iieid that (in tin' absence of any 
ciibtomiu irnJid. evidence of eiistoin relating to women in similar (fhciim- 
kittiiiccs a, 11(1 with simihir dowerti) it is in tli(' discirtion ol 
the Court tntix what amount should l>(‘ in'ld to be piompi, 
and tJial a third of the dow er Jiiay n'a.soiuibly be so fixed. 


• ImUw.l 
Oj/I Kh iii ’ 
(I'l promp' IH'r.; 
(jf tPmei. 


I- till’ Mlicile 
or only part 
oi duller to 
I'C iirL-jUinwl 
111 III piuiupt. 
Mai iKi'ihteii’-, 

N lew . Tlie 
whole prumpl. 


1 I'll h 1 li.VT.’i \M) \A OLDJ’KI\J ftiL.Sl'lh DM'lMtlA 

'I’lic ‘ Fatau.i ‘Alaiugiri ‘ 2 fito.stlic ' Fatawa Q.izi Khan nil llic. point 
covi’it’tl l)\ sub-.'<i‘vti(m (2), above. The itie^sage intemled lo lie referred 
lo jh pidliabh that wbieh i.s to be found at Vol 1 , p 1”.), of tlii' laller 
work : p iua> fie t liinslated as follows : " Where .i woinan iiiarnos, and 

a eertain ainounl ol dower is fixed, then .she ha.s the ojition of refusing 
liersell, ii. order to ha\e the whole of her dower [laid , lint if he lie in a 
pla. e wlieri' the eiistoin is that, ho should )>.i\ a portion proinptl.s, while 
the balaneo is h b deferred in his charge, (ill the time of divorce or death 
{as is the eve ni our ‘ country), thou she is allowed to reliise herself, m 
ordi r to get the proiii])t portion, wJiich i.s tailed ‘ dast paanan ' •* m 
Fei’siaa, and she is not entithal to demand fhe whole of the dower. If 
the parties have speeified the amount ol the proiujit poitioii, that portion 
.should be paid promptly, hut il nothing has been spoeilied j in this regard], 
then consideration .should be given to (he woinaii and the dower 
mentioned in the eontiaef, in detcrinmiiig what portion ought to be 
eonsitlered prompt in the ea.se of sueli a woman [as the wifoj, ironi sucJi 
a (lower [as was agreed uponj, and that portion should bo paid promptly.'’ 

It .seems to be laid down, however, in the ‘ iJa'ayam-ul- Islam ’ that 
where it is not spoeilied whether the. ‘ inahr ispiompt or delerrod the 
whole iiiiist be presumed lo be ])romi»t. ‘ 

The (jiiestioii whether tho whole or only a pait, of the. ilowtu' must be 
jire, Slimed to be proinptiv ])ayable iii India, has been the e.uiso of some 
dilferenee of opinion in tho Courts The Privy Coimeil ’ have approved 
ot a statement of Maenughten s to the elfeet that " in all euntraets . . . 
if it be not e.\prcs.sly stipulated that the ])ayment of the eonsuleration 
shall 1)0 deferred, it must be. paid iiumeduitely as a. matter ui course, and 
that dower is the eonsideration ot marriage.’ *’ This statement ot 


^ ■■’tr ruilimciit 
: B,ill. 1 . 120-127 

1 O'l see Hail 1 111-llu 

+ (Xotco), (‘.cu p. abuse). 

■> livdar Bukhl Moh'imutuil Ah K/mii 

liili'i'hur \ {Minn) Khurrunt Jiukht Ya/iya Ah 
Khan lUUInr tl873) 19 W. K. 315 (!• i’ ) The 
pomta l.iiii’ii before llie Privy Council weie 
tliice. (i; wli.’Uier th.- Ill pmJiicuiI III 


the ..IS" «.is '4. iiukic. (J) wli.-tli'T, if it wa-. 
i;eiiuiii", the iimhr had not beuii batistied, (3; 
whc’UiiT.iii any (.M’ljt, (the whole ol) tlie mafir 
was not lo Im- < on-iilereil as ilelerri d, till -ilt.’r the 
death of thf husband, and not payabl.j ij. his 
lilcliine, e\eii tlioiii;h the wife had ulieady died 
6 " MuohumiaaiUn I^iw," 27'.) /„ Si’i also 
ill.. -lO, Chapter Vll, par. 22. 
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is (hssj ntod from hy Baillic in a iMrnt'il not«-.' whioh docs SECn,)': 1 17. 
not seem to liavc been brouahtto the notice ol the l’ri\y Council atany 
I, lie it has not been rcfcrrcil to. When, however, theviewsof tin two ' .r- ’..ih.u-, 

n(>d authors are carefully compared, thev do not 'set-., tobe mceoncil.uile “ P^epetU 

pronipt. 

Railbe says that the amount that has to In- pionipttv p.ii ' ni" ! la- porto’i ' 

determined hy .i reference to (he porlion that is eii-inin, , i made 

prompf in tin' ea.se of like women ” ” The retnoiim- lo < ih om this 

coimeolion innsl not lx- taken to have the same r-fleel m Al'ihaiiiinadan 

law as it has ordinarily in Knj£li.sh law K<>i win i- • • iistoin o ninii 

tinned in Kii'ihsli law. it is .soinetlmin dilh n-n' fi<> the e - -n' la" 

and it mu.sl he proxed l)\ «‘\ iilenee. (un’i il lias la* n "<• '•.imi ^nn’, ! 

as to h(‘ eapahle nf hi-in*! jiidieiallv noMe'd) whei -as whei ,i . no m 

Is n'ferred lo in the orijtinal tevts of anthoiit, on M ’-ai. mndan lew. 

and n-eogni.sed as hi'inp validlx in evistenee .si- Ii ,i custom " hy ihis 

very rcfereiic-e heeoiues a part of the General .Nluhammadan l-iw a.- nuu h 

as any other jiroposition eontained in tne texts. an<l hy In nip: so 

1 (-cognised, it heeoim's a part of the law and as .sueli eapahle of lieing 

jndieiall_\ no(i(-i'd. Tt has hemi pointed out before" that a -jieaf portion 

of tho Muliammaelan law' is based on customs jirevaleni in Arabia 

or IVrsia at tin* time wlu-n flic authoritative books on tin- liw wok- 

lirst written 'I’lun aie not .sjioken of a.s en.stonis any more, hut as 

lieneral Muhammadan law. Henec. the* .statement in Baillie ^ mist lie 

interprelod to mean (hat ' mahr.‘ in the absenei-of aeontraei tothe eon- i/.ii'ci ni tin 

Irary, iiinst lie presnined in law to lio prompt as to only part tlii'roof, and t.y'Biiiii',!* '* 

(hat tho practice of other ladies of tin* hrido's Janniy is to be (he gnidt- 

for determining what portion is to lie eonsidert-d pronpit To this t-\- 

tent there is, nodonht, a eonfliet between Baillii* ami Mac-naghten . and as 

their lordsliiiis’ judgimnit contains no reference («i Baillie, it is dilTienlt to 

consider it as a deeision to the elTeet that the law as laid down m the 

hooks of authority is nmre eorreotlx rejiresented by .MaenaLrliteii than 

hy Baillie It should he ])ointed out, however, that their lonlsfiips refer 

(o the fact that there was evidence, in the ease of vmn large dowers to 

other w'onieii, and apparently (he whole of siieh dowers were (moved to 

he promptly payable. At (he same time it imist be noted that their 

lordships were bound by the law and iiraetiei' of Oiidb " '* to c-ut down 

(-v(*n the ‘ mahr-ul-niithl ' ( or proiier dower) to a “ reasonable ” dower; 

I li.iil I IJli-I-’r II, n-feriinsr in n'lri-iil- of woim-n of fin- -.iim- i.imilv .mil sfatti,. 

M'tH.liir, Shiirh-i-i I'lninh, .-mil nllii-i lext-! 3 Sro tin- Iiitroilni toi \ Cliapter 

! Mu'iiivU-hI-iiiiHiI 111 Aralm-, vliu-h iu;o * Hail j n-.; t ’li-iiv ami Hail T 1-27. n 

111- rniilen-il ‘ iirompt ” on tin- '• 1<) W I! .at p ‘07. 

iiimloRV ol propt-i <low<-r," " propi-r " boiii" 6 Cf s. •».-> {-2), .iLhim- . the Oiirth Ac( i- 

l-iVi-ii toMitiiitv t'la* nliidi in iloni' in Hie cast- ilatcrt l.Si.'i. tin* <Ii-i'isioii liciiiK of 187:1. 
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Section H7. and by their decision they ordered this to be done ; while again, it was 
not contended that only a part of the doM’crwas payable promptly, and 
the rest dcfciicd— the contention was on the one hand that the whole 
was deferred, and on the other that the whole was prompt. ^ In ‘ Umda 
Begam v. Mnhaminadi Bcgam '® it i.s stated that ‘Bcdar Bakht’s’ case 
must be regarded as an authority in tho ca.se only of persons subject to 
the Shiah School. It i.s difticiiltlo do .so, consideiing that the authorities 
referred to were not Shiah texts. Nov is there anything to show that, 
their lord.shi])s intended to dilTerentiale between tho two schools. 


E.’Weiifi K 1(1 

ilnwHT*' ('1 


CMC Lice li. 

consider .1 
Uiird a< 
prompt 


•j iMMioi oFtTsroM ■t-'in nxie.imiiTA or oowrn in rnirnsii inuia 

Wiiielii'vi 1 1 iew ol the law is taken to he et»rieet. in British India there 
is no such dMiieullA in the way of proving a en-stoni even oppo.sed to strict 
Miihanunadan lau, as there might be in eotnitries governed by Miihain- 
luadan rnloi.'^. As h.as been already explained, the effect of the Jaw as 
represontod by i:>aillie i.s. that no evidence jiecd he adduced to prove 
a custoiij to tl 0 <‘ffeet tliat ]iart only of the ‘ niahr ‘ is promptly payable, 
I’lit that the Comt uill itself order (niile.ss an agr^xunent to the contrary 
is proved) that only a i)avt of tho ‘ luahr * should be promptly payable : 
what part should lie made prompt ha.s to be deterujined by a reforonee 
to the jn act ice prc\ ailing amongst »>1 her ladies of tlie same .social position. 
Hcnco, even according to Baillie it is aasum<-d that evidence is produced 
by those w'ho assert that ])jiri only of tho dower is ^iromptly payable, in 
order to sliow what part is so payable, and what pan is doforrod. This 
evidence wouM consist ot the pioof of the dower eonlraet.s relating to 
marriage of otlier ladies ottlie family to which the wife belonged ; and is 
not, in effec t. di.stingiii.shahlc from proof of eustoiii. 

Even wiier*' no such evidence has been addueecl. those f'ouits in 
India that liavc accepted Bailli«‘'s view have been inclined to older that 
a third of the ‘ mahr ’ .should ho piompth jiaid and (he rest he ifeferred.'* 
In doing so, it is clear that lhc*\ dcpait from tin* hnv as laid down in 
Macnaghten 


« nECISIONS IX BBITlSIl IXIIl \ < oX.Sl 111 UKU l.\ JIKTAIL 

The decisions in India are conflicting, but the law as stated in s. 117, 
above, attempts 'o evolve a general rule, consistent with most, if not 
all. the decided cases. 


1 There a pii-slna reference lij Mahmoud, * (1910) S3 All. ‘191, 29.3; 291 , 9 All. L. J. 27. 

3 , tr* thi*, denMon, In Abtliil Ka'lir v. Salima • Tho cages are emiMdered In the commenl 

(ISSB), S Ml. ll't, ir,S hut it doe's not carry na helow 
any further 
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Tn ‘ Tndiyn v. TTnsnnrbiynri,’ i tho Court hold that tho wholo of tho Sectto.st 117.. 

d<)A\(‘r vaslo 1)0 piTsimiodto bo prompt, hut as if was not (oiilondod that tiip den-ions 

pari only was prompt, llio ipiostioii di<l not arise what jmrt ^\as proin])i. lU't fh.'-\shole 

1'his( as(M\iis roll()W(‘d l)V a Full lieneh of the .Aladras HieJ, f ,,i.)l ’ .lio ‘ 

^ * ^rc^’iinofi to bo 

expn'ssly pn'fci'i'C'd flu) ruliiiif contained in it a,i(> the sliitcmenl oi i>roi.ipt. 
.Abienaghton to tluit of IJaillie Tlio vi.-u of tho M-ferrino ! ' hitc 

C. J., and Moore, J.,) was evidentU ojipnsed to tha. a«lopfM! I.\ Davis, 
llonson, and Rodflani, il.l., whoforniod tho Full JJoneh Sn also’ Husain 
Khan r (lliulain Kliatun’-’ whieli is nioro fuliy refeind'o oilow 

fn ill) old doeision '' tho Avife olainu'il her oower illegin that *' '•'’■>■'1'* 
whole of it was prompt, which the hnsha’, I ..-innitec' md - 'ad, tlu i' > ' pKlmpt 
Court h(dd, showed collusion: ' Since i( is novel eiistoin n •. fa in. V 

Avhole of so largo a doAver to la- ‘ piom]ii ‘ or paA dilc (lomano, noi 
do iho Avitnossos brought forAvaid . . nepo.-c i., hi , icing so Moro- 
o\or, by tho ' fntwa now obtainid fioin the law ollue,'. if appoars that 
whilo her husband was alive. Innlaileo liog m eochl not claim tho Avhole 
ol her doAviT as oN'igiblo, for by tlio Muhammadan bw whore (as in this 
(aso) no s])ecilic amount is proved to have been oxprosslv drolajed as 
exigible, one-tliird of tho aaIioIo must be considered as ("xigible oi payable 
on demand. ' niowajjul, ’ and tAio-thirds ‘ defei dile ’ or payable at. a 
hituro time, ‘ mowujjul.’ '■ Tho last -mentioned ease Avas i'‘f''rrod lo i'"iiowpci in 
A\itli ap]uo\al in IhuubaA after tin* Court had cited a passage from 
Haillio ; ^ and the lower Court's order that one-third only of ihe loAver 
eould be considered jirouipt, A\as not di.stuibed. 

In four cases in .Mlahabad, '' howoA'er. the judges havi' followed '''"n: 
mori' cIoscIa the rule as laid dow n in li.iillic. / iz . thcA pri'suined that only prefcimoi to 
piirt of the ilowcr was prompt, and said that it Avas a qiu'stion for the 
Court III its discretion to deenlo how niueh .should bo doomed jiroinpt. 

In the latest rejiorted ease on the point tho hu.sbaiul .set up. but Ciisiom -it, pp 
Muild not prove, a custom that the dower eould not bo claimed except jefiTn a ' 
m the ease ol a divorce, or the death ot the husband . and the Court 


■ ( l -70) r, AI;i<l II e Tlep 0 

? U'lsIf.iiH S'lhih \ 71(1 1 (lOtiia 

' ; M.I.! 171 (" n ) Till' iirili-i ofrofcrono'i-.-Ti-fiilU 
1 "ll.ili'- 'ill Mil' .iiilliiiolii’s . PP 372-37! 

t IJ’i^ain VAi/ii \ (i’lhiiii l\hfit’ii> (1‘)in !'i 
I'nm 380: 1 ! n.iiii I, i: mi. 

' V liHiliiilii’ Hi'imii 

O'-' IS) .3 s.n \ (N AV p ) is.'i; Alorl , Diff (X « 1 
I 1.82, (per (i. Thnnisi'ii, .TililCP, sitlh" sinslv). 
■' .Sir, for )rtu‘ajjiil 

fi I'utma Jiibi V Snili'iKiin Valiil Aizanniii- 
hn (ISfi,'.) 2 Horn TT (’ I!, 2P1 (Cnui'h, Tiuk. ' 
MV' W .M'l'MI. .T.I ). 


: IJail I 121! 

s ri-f.;-' V M.chur llH’iiini (1877) 1 All. 483; 
Ti/Jl/i.’. -rrt-.Ve.'l (Hiulrm Kumtiir , ih. j) 
'■OO . lliibihiii’itl'-‘ii \ A'i;<(;w'»i/i(iij i!c< nil'll Ulsh 

Itilv 1S77 (Miiri'piirC’'/) ii-fiTml to 1 .All 'P7. 

r,C'inm y .If m/.iiviwi'm'i fj. i/ien, ( UilU) 3.! 
All. 2‘)1. Ill till' fir-l ol llio-i' 1 . 1 - 1 - 1 . a- till- wifi' 

v. i'i.i pro-titiitr, mill i.iiiic ol a f.iiiiil> iit proiti- 
l-ulps, tlir Uv'li Ciiiirt liria tliiU tlio Iiwmt roiirt 
had I'XPrii-pil il« iloiTvtmn wmclv in dirt'i'tiiisj 
nnlv onr-nnii prompt In thr -soroiid niv'-third 

w. ia ilr'I.iu'd nroiiii't. 
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Skction 117 

• klml*.’ 


IflS 

. conscqvcntly held that tho whole of the dower proni])!'. 

It may ho ootod that .n tlw ahsctice of express ii^rivenu'nt, the wli(»I(* 
(.f llu' ct^widoraiioii lor a ‘ khul* ' (srpnraf ion I'.v a.iim'iiKMil ) is ])r(.ini)tly 
|M\iil)lo. - 'Pile l•ollsl(lol■allOIl for .i ‘ kluiP ' is tlio coimtcriiiirf of, and 
clost'ly naiiiof-lfd ^^ilh, ‘ inalir ’ ; tli«“ l.dlcr bcinu liviinciil !> sixikcn of 
(llioii^h not with sliiol at-mrai A) as t hr. ronsuh r.il ion lor marriaor. ■’ 

1 Uioinn JshtO' \ Uuhnu hhnliiii (I'UI) " sn* i<. IhJ . I'l'tnw 
!o iiom 1 i: ..n * sic i7t, o m-/ , 



chapter V. 


DIVORCE ' AND DISSOLUTIONS OE MARUl 


§ 1 . —Pi'eli m i na > 7 / . 

118. Marriage- may bo dissobMl, ‘ m tlie l-i 'lijiii! df 
the parties thereto, either by act ol the Ijii-haiut o'- win-, te ..mv 

by iiiiitiial agreement, or b>'oprr<it)oool bv a jiuhcialni Mimiir.i. 

order of separation;"’ or ir jiia\ be -miimetl. ' In this 
(Chapter, unless there is anything n'pugnaiU’ in tlie subject 
or context, by the word “divorci^ ” ’ i; meant ^ tfiiati ’ as 
defined in s. 110, below. 

.Mtirriagi! may bo dissolvod iii Uic lilctiiiic ot tlio hu''l),iMil and wd’o 
in any of Iho tollowing ways : (I) by a ' iala<{, '* / (.,<i i»i-onoiniecm'‘nL of ^ ^ 
divoi'oo made by the haoband or b,\ some person «bdv authoi ''«'d by liim 
ill that belialf , (2) by ' da,’ i.l , tliobusbaml abstaiiiiny trom ooimubjal _ ^ 
mtoi’courso in aooordanoo with an oath to (liated'oct , (3) liy ’ zih i:‘, i.v-, ^ ^ 
tho huisband ooniimring tho wife to a ihm'soii within tJio [nolnbitod dc- 
groos, on which tho marriage ma\ bo ilissolvoil bv the ('ourt on tho apnle 
eation of tho wile , (4) by ' li'an,' 1 1 , b\ tlio Imsbaml sohMiinly accusing 
llio wit(! ol adultery, and, on tlio wife doii\ inu tho aeous.ition. .ind oaoh ‘ ’ 

rospoctivoly improeatiug tho curse of (Jod, on tlio hubb.ind lor lalwdy 
accusing, and on tho wile for lal&eb denying tho lUicnsation, on winch 
the maiTiago may bo dissolved by tho Court , (o) by ’ khui ‘ ’ or " luubars it,’ 
khul’.’ 


> I'or lllc -i.il,'- III coiiluiiuiiu Hitli :i fiiiiii- 
liar litlf MU'! ili.ipU"- li hiMilt'il ■ aiMirii- ■ 
III tin; ii'iiio (It .ill (loiiiiutiuii) ul iiiiiru;:( , 
liiit HI tli<i body (It till- chiiptiT the- nurd ‘ di- 
vonu" M Used (iiidis'j tli'" Hiilijeit. or ((ii.'i’.t 
iiidii.ili". Dthi-rwue) to r,;li’r to one |i.irtti nl.ir 
mctlioil (it dissiilMiii; luiirri.mc sec m I I'l. bcluM 
Oil tlie :iiidii(;i|i| V iil !Iiin word mt tin- «'iiiiiiiii-iit 
to 40, iiliiiM'. 

2 A nrirriiii’c im acooid nice willi Miilum* 
iii.idaii luw IS iniMiit nut, c >7., :v luai i i.wc in 
Kiislaiid between n Jllubliiu and a Cliri&tiaii 
noiiian: >■(■(■ AVi v. HuHiiiimii'il'i.Suii'iinl-'iuli-itl 


);yt'lriii ■'] Miirnu'ic-., cx-paiU Mir-Aiitii- 
If 171 I K a tiO 
» Called impil. 111 Vrabii 
♦ In Viable Jtiith, (. f , aiiiiiilnK-iit or earn el- 
latioii. tec -s. 191. (Y iciy , beluM . 

Ilaillii' eills a wpar.itiuii c.insed bv t'li’ 
liiibbaud iirimuiiueinmeitaia appniiiriatc wur.ls 
.1 repudialiiiii. and all other wparition* tor 
eausc-. uiiijiiiatiii;! Iroiu the liiisbaiid "di\ui- 
ct's.” Hail. I ;nn The term “douree' or 
Vilitii IS ii-vi'd f til- present author to reti ' 
to wliat llaillio cmIIs " lepudiation " 
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DISSOLUTION OU MARRIAOE 


Section 118. 


CanuUiitiun 


Judicial 

Hcporatiuii 


' Tuliui ’ i>r 
(liVOlM) . 
jirouounco- 
incut bv 
liusbctud. 


Form III 
wluoli divorce 
iput be 
fliboouiii I'll, 
jtliiafl law. 


SlilaiH.iw. 
lorm ijI 

pronoiiiiu.‘i..i'ut. 


i.c., a mutual agreeniont betwoou the husband and wife to dissolve the 
marriage (for some consideration proceeding from the wife to the hus- 
band) ; (0) by the eauecllation of marriage on account of physical defects 
in tlie husband or wife ; (7) by the Court separatiug parties whose 
marriage is irregular, or is avoided by a minor on attaining puberty’ , 
or by a person of unsound mind on recovering reason. 

The first, second, third, and sixth forms are by the act of the hus- 
band, the third and fourth, partly by act of husband (and wife) and 
partly by operation of law, the fifth by agreement, the seventh by the 
Court. They are treated in the following pages in such order that the 
forms in which the hitsband has greatest voice arc mentioned first. I’he 
fii'st and the last are probably tho most important. 

§ 2 .—Dissolution of Marriage by ‘Talaq’ or Divorce. 

(1) Foim of 'Talaq' 

lid. A ‘ talaq ’ Is a dissolution of niariiago elfoctod 
by tlie husband ' making a pronoiincomont to the oH’oct 
that the marriage is dissolvetl, or that tho relationship of 
husband and wife shall not any more subsist between tlieni. 

120. According to the Sunni Hanali law no special 
form ^ of pronouncement is necessary for ejecting a ‘ talaq.’ ^ 

“No special form or formula is jnescribed for divorce under tlie 
Hanati law,’’ .say the learned judges m a ca.s(' to wbicli Kalin, '* •> 
a party. “All that the law rcnuires is to see that the words ot ibvorcc' 
pronounced by a husband should show a clear mtontiou on his pait 
to dissolve the contract of marriage. ’ •’ Contrast with thi.s the 
comment to a. 120a, below, which deals with the iShiah law. 

120a. (1) According to iShiah law a pronouncemenl 


1 See the ei)min''nt to s II, abi,\i. 

2 There is no M/tr/ in the eas- ot .i ti>iil!a..t 
Ilf Miui’a , but tlie leLainm aiisiiig timu MUt'a 
may be otlierwi.'se terniinateil : nee f :;'i (s), * 

aiidiV/ (4): ]5.aa. Jl llu 

3 Jhriftini V Sijrd (1888) IJ M.I.I. 05, 

ir«//('f Khan V Zaimib Buftid'.Ul) 1C All I vs. 
In llami'l \U v. Imliazan (1878; S All. 71, 
t.tie liiinlKiiiil salil, "Thou art m> eouisiii, (lie 
(iaughlei ot my luiele. It thou goent." The 
Urdu tvordit are giveu iu a footnote to tho 
report. Evidence showed that tliu words 
wero used in tho sense that no other retitlon 
would suhsul (if tile wile wcut) and tlicy wuie 


Ill'll to luiisliliiti' .1 \.ilid luoiiiiuiiei'iiu'iit iH 
du..U'.', .iml, ''oiisi iiin'ii(l\ , the hiish.uid » i- 
not oiititli'd lo U'lovei eitliui Ills wile or Ills 
iiit.iiit li iu<.;lili.( 

4 Tula I (iniuounied m the .ili.i'in,' ol the 
\Mie limy le elleiluiil KaraOat v. 

(I'lC.'i) .‘ill Ihnu b',7 , A.'iia JJiln v Kailir Il'uhim 
i:u‘ill,ar (lUO'l) .C{ Mad "J, ";{ (dis.seiiting Iroiii 
ruizanl n<)\s ,H \ Jaiiu Jiibu- (1878) 4 I'.il. 
.V8S). Walud Khan v, Zauiab (lyl4) 18 .Ml. L. J. 
707. 

5 Waitvl Khan v. ZauMb Jiibt (1014) 30 All 
458, 460, Ivil (K.ilni and riggidl, .l.f ). 
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of ‘ talaq ’ must be made in the presence, and liearing, of Skction 12eA. 
two male witnesses, who are Muslims, and of approved 
probity. 

(2) 'riie Shiah authorities are agreed that a pronounec- (Shwiiiawi 
nient made in one of the following forms gives effect to ‘ ' 
a ‘ talaq, ’ viz., — - 

(a) the husband uttering words,' in the Arabic language 
meaning : - “ 'Ihou art,” or “ this person,” 

or “ such and sueli a person” “ is divorced ; ” or 

{b) the husband replying to .i ^uo^tion. in one of the 
following forms ; 

(i) Question : “ Is tliy wife divorced ? ” — Answer : 

“ Yes.” 

(ii) Question: “Hast thou divorced thy wife, or 

such a person ? ” - Answer : “ Yes.” ’ 

Provided that where a person is unable to pronounce the 
specially appointed Arabic words (but not otherwise) lie 
may use another language for expressing what is above 
stated. ^ 

(3) The (Shiah authorities are divided in opinion as to (^inahiaw) 
whether ‘talaq’ takes i)lace unless the pronouncement is 
made in one of tlie forms mentioned above. H^emble, in 
B.'itisli lulii if tlu foriuof words used does not strictly 
conform with tlie abov'e, but nevei’theless consists of an 
unequivocal declaration tliat the wife is divorced, and if? 
made in the presence of two male witnesses who are Muslims 

and of approved probity, a ‘ talaq ’ will be considered to 
have taken place in accordance with iShiah law ; ’ provided 
that the pronouncement conforms with the requirements 

I I'lihiH iirouyuiiiul Id Uir .ibn in r lU 111 • the Arabir liiiii.'iiat'f l>i iir’ in-i c.^.irv — /MViiyiiiii 
Will) inav he ctleeUal ; Snnihiii v /hibm&tii i N.rfiJ.) M iij\ ho rom-irlvoil thsiv the Haii.ili 
U'JUr>) IKim, .'I'iT; /h/ii \ hnUir If/in/inii U\) jeiiiuroi i<>r iuarriii(;i' hut imt 

Itou'lhar (19UU) 3.} Mad. iJJ, J.j (iti^-.-iiliiu ln>di lor di\ori o, iind the .''hi.ih Itim'i '.Is/n/n l,i« is 
FurzitHi lIoitseM v. Jaini Htbci- ilST.'i) 1 <'.il o\.if(l\ iho n-vpiso. 

Wahil lih'tn \ Aaitiih (l')U) U All. L .1 » Bail. U. 113-11,'. 

707. * Bail. II, J 13-11!. 

* Uomiiarotlwneeeasily olusiugAr.ihio woi.N j See the illiistiatwiw aud comment. 

Ill the case of m.irri.ii;e, 18 ('1), above. The 
Oa'ai/itiu-ul-hlaiH Iiodooi .locs riol roloi to 
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Suction 12oa. of s. 136, or 138, below, and is not otherwise opposed to any 
provision of Shiah law. 


Il'wilrtdiuii.; 
(i'iliinli law.) 


tor 

•strict HIM) 
of lonii 
I'l ShMli l.iw. 


Th<‘ Prophet’s 
disapproval ot 
divorce. 


(1) If a mail should say *' thou art tho ropudiation, or (divorce) ” 
or ‘‘repudiated,’’ or (divorced); or "among tho repudiated or 
(divorced),” — tho words would in Shiah law bo without ofloct, oven 
tliough he intended to repudiate thereby. i 

(2) So also would they be inetfcctual if ho wero to say ” a repu- 
diated (divorced) person.” The Sheikh ^ however has said that in this 
ease repudiation (divorce) would take effect if intended ; but the 
opinion is not supported by the grammatical construction of tho 
phrase.'* 

(.‘1) On tho other hand he (‘the Sheikh’-) lias said tliat it 
(divorce) would not take effect if a man wore to say that ” 1 liavo repu- 
diated such an one , ” Imt this also is attended (in Shiah law) with .some 
difficulty arising from tho fact that if the question wore a.skod : “Is thy 
wife repudiated ( ” and the person addressed should answer : “ Yes ” 
tliero would bo an effectual repudiation. * 

(4) If one .should say to his wife, “Thou art vacated” or " free,” or 
‘ 'L’ho reins are on thy back,” or " Betake thyself to thy people,” or 
“Thou art absolutely .se|)arated,‘’ or “ unhuvtui,” or "cut off,” or 
“ rolea.sed,"‘ the e.\i)re.s.sion.s would, in accordance with Shiah law, bo 
quite nugatory, and no repudiation take place, whether it were intended 
or not.”^ 

(5) If ho (the husband) should say “count”" intending ‘talaq’ 
thereby, it is maintained that there would bo a valiil re)>udiation and 
there is a tradition to that eflEeet recorded by llalbi and .Muhammad 
from Abu Abdullah on whom bo pciwe ; but this has been disputed 
by many of our doctors whose opinion is more in accordance with 
tho general principles of the law. ' 

Tho author of the ‘ Sharaya'-ul-lslam ’ explains in tho following 
words the strict requirements about tho exact formula of ‘ talaq ’ 
which is essential in Sliiah law : " As a rule marriage being a chaste or 
protected condition, favoured by tho law, and in its own nature, not 
admitting of being di.ssolved, it is noce.ssary, in taking off or removing 
tho tie, to adhere strictly to the terms of tho legal permission."’ 

With the <iuotation given above, tho Prophet’s saying may be 

1 Hail. II. 113. •» Hail. 11. Ill (liar. a). 

2 I. .Mutiaiaiuail al lla^,aii ibii * Ali ibii 6 1 . e., the rciub word ot ‘ ’Mai ' iinrljiii}! 

.I.i.’far ill Tuiiii author of the ilaiiiul. "commenc*! to obaurvu ‘•Mat.” 

8 llail ir. 113;i.e‘' w. .'.i! and io. above. 1 hull. IJ, 113. 

♦ lJ.va 11. Ill (par. 1). 
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compared, that “ of all things that have been permitted by the law the SEf'TioNl20A. 
worst is divorce.”' 

The illustrations to this section are given, not for the purpose of 
making the section clearer, but as (he most convenient form in which 
(ho din'ciences of opinion amongst the Shiah authorities, mav la' 
represented: the Shiah authorities are not inclined to let a lidaf( ’ be 
etfeetuated wlu'iicver it is intended to la; givi n 

On the modes of pronouncing talaij ' see ss. CMi, < t .sei( , below. 


121. Pronounocmeuts- of ‘taliiq’ arc citiicr revocable' 
or irrevocable. A revocable proiioiiiu-eineiit of ‘ tala q ' 
does not dissolve tlie marriage until the period of “iddat ' 
has expired and may, at any time during t’le said period, 
be revoked.'’ Aii irrevocable prononn cement of Malaq’ 
difisolves the. marriage immediately on !(.s atterance. 

Tho usual torminology ha.s been adhereu to >n speaking of “ revoking 
‘ talaqs.' ” It would have no iloubt conduced to greater eleamess if 
tho expression “ withdrawing ’’ tho pronouncement had hceii adopted. 

Hut tho prevalent phraseology is too firmly rooted to Iw' di^turhed. and 
has its coiwonu'noes. 

jrarriage can bo dissolved by the mere iironoiinemnent of ’ talaq,’ lo vofniioii ot 
but, during tho poriod of ‘Mddat’ tho husband has (ho power of revoking 
or withdrawing tho prononnoomonl.'' either by express words or hy ff""! 
resuming tho conjugal relationship. (See ss. laO. lol, below.) This " 
pouer of ])roventing the pronouncement from becoming oflfeotual, is 
distinct from the option to the divorced ]>.n‘ties to re-niarry after 
tho pronouncement has had its effect. 

The law gives to tho husband tho power to revoke the first two *■«« 


1 See the Miifieai-nl-Masalnh, Xlll., \il., *J, 
(Mathews, II., 11.S); Abdnr Uahiin’a •'Miiliatn- 
iii.'nlAii .Tiiri'.prudence, ” 33.'i-33«, cIHii!; Path-ul 
QmUr, in, 32B: Atha im v. Kmtir Ibmhm 
AW«er(IOn0) .3.3 Mad 22, '’ri 

2 The epithet " revoeahle " or ■’ irrevoe- 
ahh; ” is annexed to the “ pronouncement,’’ 
and not to the dlvoree (or talan) , reroklniz the 
I)ronounceinent N dUIerent from anmillhiB the 
result of an nnrevoked prononneement • the 
result of ail narcvokoi' pronouncement heins 
disBoliitlnn ot the inarrlnBe, this c’siilt mav in 
n eertain sense bo aTiiinlled |iy a rc-iuarriai’e 
Tlia revocation of a divoree is, Iiowever, 
frequently spoken of, tv lien wliat is meant is 
the revocation of a pronounceiiii’iil,. 'I’his 
often causes eniifiislon. In tlic present work, 
t||erefore, tin; e\i)re''i<iii revoralioii of tlie 


pronoinieeiiient has roi.sistentlv been liv.l 
where (here i-. anv danKer of ii:nbimii»v. irrevoi ilile 

J In Ar.iliie w'l JWvf tiham v .l.ir-wf- 
/f«7 (1911) 30 Cal 4(l«; Amir liev s. .Sumiiii. 

(1910). 7 All 1 . .1 9.'.fi, Imiim Dm v, nasii,i 
fSib! (19051 41 I’linj. Her ;I0'>, (No 85) 

* 111 Arable, fmm. 

'> In Sliiali hvv, (he aiarriaRe may snnvliiiio.s 
lie said to Mihsist even beyoiu! the periivl of 
‘iihlat. See s I. ■>.■., lielovv 

<> After the ‘i./ifid h.is expired, the iiro- 
noiinecmeiit h.is etfeetuated Into a divoree 
whiili raiiiiiil he revoke.!, whether the jiro- 
niiiiiieemenl was in it'. imao)tion reVoeable or 
not. MoiUffnr Ah \ Kiimfrrnmiai Hthfr (It-’fil) 


W. W. 32 Uivt the p.vr’ivs may immediately 
rc-raarrv, unless there liave been fliree pro- 
n(iiiiieen|ents or a tuple pronoiUKiinept. 
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DISSOLTTTIOT^ OF MARRIAGE 


Seciion 121. 


EIT('( I, of ri‘\(>Kiiig 
pronoiincciiK'iit 


■lirononnpempiits of ‘ tolaq,’ liiil the third isirrcvocnhlo.’ ThoHanafi law, 
moreover, iiennilK a man (1) to pronoiinee three ‘talaqs’ in one breath ; 
and, (2) as an extension of this principle, it pc'rmits a ]n'ononnoenient 
ot ' talaq ’ to he irrevoeahle, thon}|[h three ‘ lalaqs' are not |)rononnc(>d, 
seiiiitim, and Ihonsh the pi’onoiincemenl is not in the triple form, hnt 
is expressed to b(‘ irre-voeable (.‘1) iinally, the Hanali law even permits 
a pronouneement of ‘tala({’ to be inteiprefod as an irrevocable one, 
where there is somethin}? implying that it is sneh, — though, in its terms, 
it is neither triple nor irrevtx'able. Tho Shiah law does not permit any 
of tln'se tlirec courses.^ What has just Ix'orr said refers to ‘talaqs’ and 
not to other modes of dissolving a marriage, some of which are revocable, 
others not, as will appear hereafter. 

W’ith reference to the revocal ion (or withdrawal) of prononnec- 
ments of ‘ talaq." throe notions must be kept distinct ; - 

(1 ) the power lo revoke a pronouneement after it has been uttered. 

so as fo prevent a di.s.soln1ion of the marriage; 

(2) tho iiower to pronounce a ‘talaq.’ in sneh form that' Iherf* 

cannot bo any revocation of it;‘ and 

(.‘1) tho right of the divorced parties to re-marry after their 
marriage has been once or t.wk e dissolved. 

'Phe only effect of revoking or withdrawing a prononnceiiKml of 
• lala([ ’ is, that the marriage continues undissohis). 'Plu* n'voi'ution has 
not the effect of t\iping out (so to say) the fact that' t he pronouncement 
Mas once made. This is material for the purpose of s. 11. above, M’hich 
refc'rs to an important result of making a prononncomcnl of divorce quite 
irrespective of the dissolution of marriage foUoMing (or not following) 
tho pronouncement: for though the primary result of tlu'. pronounoeinent 
(dissolution of marriage) may be stopped by revoking the nlleranee, a 
husband cannot indulge in more than tn-o such prononneements M'ith- 
ont coming under s. 41. above. 


On (be other hand, under Hanati laAV. tho husband who desires to 
make three pronouncements in one breath, can do so. He can also 
pronounce a. single ‘ talaq ’ whieh is irrovoc-able. A single irrovoeable 
pronouncement coinpleGly severs the marriagi' tie, and, in this respect, 
Its result agrees with that of three proiiouneeinents, hut when theie 
is a single pronouncement, although the pronouneement is irrevocable 


1 I nil's., 01 rour'C, (lio proiioiiiifciiK nl ix in tli<' p««<t nf rciokiiiK is rclcnoil loan ‘•llw 

III irrcMii'iiMf form. |io«pr (o pronnuiiiT an irrp\oi'alilp ilivnrce,” — 

i 11.1 il. I. 28, 'i, II. 120. IS Uial luHlianilx in aneer o(rasinuall.v uisli 

3 Si'c I'omnu'iit lo s 142, I'clov to Wiroati'ii tlieir wne'i witli a ilnorcii wlili’li 

« wli.v ^ll•pllMlls^ 111 oaniiot be witliilrawn. 
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the parties have the right to re-raarry ; whereas when there are three Section 121 . 
pronouncements or a single pronouncement effecting three ‘ talaqs,’ 
they cannot re-marry unless s. 41 is satisfied. 

CLASSIWOATION OS' DIVORCES IN HANAFI DAW. 


Pronounced in accordance 
with the ‘ sunna ’ or traditions ; 


‘ ahsan ’ 
(= most 
approved) 


‘ hasan ’ 
(= the good, 
or approved) 


Pronounced in a mucle not 
reciognised m ‘ .sunna,’ hence 
calle*! ‘bada*i’= innovated, 
heretical 


‘ hsi'in ‘ 

- iirevoo.ihif) 


‘ raj ) 

- revocaMi 


These two are irre\<*< ahle. 


These two arc revocahle 


122. Where the pronoimcomeiit of ‘ talo,q ' purport, s to 
be subject to an option in the husband to cancel it, or to m pronounr 
be restricted as to its effect within certain places only, the unorcp vm, 
option or restriction is void, and the ‘talaq’ is absolute. ^ 

The ‘ cancellation " is to bo distinguished from a revocation or 
withdrawal. 


123. According to Hanafi (but not accoiding to Shafi’i oiu.rop 
or Shiah) law a pronouncement of ‘ talaq ’ is effectual, under" 
though it has been made under coercion," or without the iV,’a"Mntroi' 
intention of dissolving the marriage ; provided that, 
according to all schools, it is of no effect if pronounced by a 
person who is involuntarily, or for a necessary purpose, in 
a state of intoxication.’^ Quaere, whether the rule of 


1 Hail. 1 217. 

* Three crltetlu are meutloiied by tJie 
Sharaya’-ul-Islam for Its lioing e<.t«bll'!hed 
th-at the divorce was by compulsion; There 
must be (1) a threat of a serious injury to the 
husband himself, or “ to some one dear to him 
as his own soul, such as a father or a child ; " 
(2) power in the coereer to carry out hi, 
threat ; (3) strong apprehension of the threat 
being carried out in ease of refusal to eonipl.s : 
Ball. II. IflH. In Funwul Hom-in v. Janu 
Bib»F (l«7rt) 1 Oal. r>8R, the father of the wife 


induced the hnslaind to believe that the mar- 
ria-;e was Invalid, and the husband pronounced 
the word ffffov three times. The Illch Court In 
IN judgiueiit hUted that "If the formula for 
dnore,- prescribed by the lan-lmoKs had been 
leallj pronounced," there wo.ild “ probablj " 
have been a divori'e, notnithstandins that false 
representations liad been made to the husband. 
Cf. mil-ut-l!uhfrm V Iiitee/MiMniiissrt (1861) .R 
Moo. I. A. 378. 

3 Ball. I. 208-2011; 11. 107. 108 ; Upd. Vo. 
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SKCTlo^^ 123. Hanafi law niontioncd in this section would be enforced in 
British India, or be lield to be against public policy. ‘ 

Under Hanali law a ‘ talaq ' proiu»unccd under compulsion is 
valid, just as consent to a contract of marriage and a revocation of 
divorce given under compulsion are valid. - 

A (Question ma> arise w'hether this provisiim of knv ( if it iirevails 
iiKoive mirim-c Rritisli India) gives the Courl power (o eoinpel a person to divorei^ 
without tiic j, -^vife ii (picstion, dopeiuling not only on Aliiluiinmadan law, hut upon 
the adjective law of British Imlia. The ‘ Katawa ‘Alamgiri ’ refers:* 
to a divorce given under coinpul.sion by the Sultan.* 

In a reported ease, the hu.sbaiid had “ reluctantly consented ” to a 
flivorce (in the form of a ‘khul*'), on the District Judge's suggestion 
that it w'ould bo beat for him to divorce a wife who had, by suing for 
dissolution of the marriage on the ground of his impotence, a,nd by 
alleging cruelty on his part, shown her doterminod aversion to him. 
The High (Jourt uphold the divorce, holding that tho husband had 
freely consented to the District Judge's suggestion, though they add in 
the next sentence : ” IJmler the Muhammadan law a I’hooln divorei* is 
valid even though it may bo given under compulsion."* 


(2) Person.'i who may Pronounce ' Talaq' 
nnsimnd ‘-m juris • 124. Aliy liusbaiul, wlio is of sound initid and has 

attained puberty, may make a pronouncenient of ‘ talaq.’’’ 

iihiiitahon 'I’lu' marriage of H and IF has become unlawful liy supervenient 

prohibition : H then purports to divorce IF . separation is incumbent on 
them, but the divorce does not take effect, as in thi' eye of the law H 
was not IF’.? husband at the time.*' 


125. A husband may lawfully authorise his wife," or 
any other ])erson, as his agent, to make or to revoke a 


1 III J'imIihh M»lla Eniiyit vr Huhmiui 
(ISiiO) 12 W’ a. 400, 4 Bpiw. L. H (K I’.) 13, it 
was I'nforce.l ; and ‘.ee Vnilaka Vilil l\mnl v. 
OiiahH neyiiLulti IJmtih ri.?81) 3 Mad. 31“ 
<(•!■ al'i) a. 22, a’.iovi', and romim*iil. 

* Tlipre arp iiic'insistent trnilitii.iia of tlu' 
I'loplipt, whifti .UP fiuotp.l III tlip rommptit oii 
s 22, Y. i'. 

.1 Hall. I. 210. 

* Vadakit Viiil Ismol v. Oilaknl Beyakvth 
l'ir.iih (ISSl) 3 Mad 347 Until vnliimes cif 
H.iillip ,ire citpd in the jiidKiuciit, ami Uipre 
Is no imliiatioii a» to whetlK-r the partip.s werp 
siiimiM or sliUlis 

• li.iil I ?(is-20'), II. 107, 10« ; IlPd. 75 


dv/.<t V. A'a-Or (I'lO'J) 33 Mail 22.23; Ala Mil- 
hitmvind Cku” ili'irt/ v ( S-i\-iriih‘ 
Rdn S All. r. J. W. • . 7 [nil. Cas , 820 TIi.tp 
isiiiip Shnli traditii.ii (mIucI. the aiithiir ol the 
Sharaya* considi-rs iinniillipiitlratcd) that a Imv 
nl ten ypa.-s imv lawliillv and Pllpcti\plv 
pro'iouncp a ilhorcp in thpform approv.-.l hv 
the I’roiilip's liaditi mh (iiiidpr s 1.3(1, or s. ris 
below): Hail U. 107. 

6 »Sa,i. J. •>()-,, 210 (par 3. 1) 

■ Tt.p Shiah aiitluiritipa arp nntiin.iDiiiiniisnn 
this puint, Ini.am Shiakli .Ta'far-iifl Sadio brin? 
(if upiiiiiiii Uiat d wife iiu> mil hp appniiitcit 
ilRPIlt 11.111 U. 100 
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pronouncement of ‘ talaq ’ on his behalf. ^ Skctioa 125, 

Kxj)la7i(ition . — A {general agent for all the affairs <jf the 
husband has no authority to make a pronouncement of 
‘ talaq,’ unless the terms of his agency expressly or impliedly 
include such authority. 

li, ii Haiicili Muslim, says to l>is witr, II' . " K\i»‘y wouuui I many, 1 
have sold her rei)iuliatioii to thee for a ' dirliam.’ Vtter this, H meirie.- 
X. As soon as If' beeomes aware of Ifs marria^'e to A', slie sa_>s " I 
liave aeecpted," or “ 1 havi; reimdiated Imr, ' or " I hav-* bouffht !iei 
repudiation.’’ 'Fhen X is divorceil from H ' 

In the illustration above, the husband ils ” to the wile to» •>iu- 
‘dirham’ the right to divorce any wife whom ho m.u marr' and tlie 
sale is held to be valid. 

A.« to the variou.s modes in which the luo-ri ge may bi' made dis- 
soluble at the Iiistanee of the Wife, see ss. PU Ml, s ;tUS. »//. (2), below ; ..pivintinu an 
see also the eomiiieiit to s. 18, above. The di'-liuctum between power 
to divorce and agency for divorce is imiiortant •* 'I’he anlhority 
of the agent may bo restricted to a particular mode ot proiiouiiemuent 
in which case it must be exercised in that mode. 

126. The gtiardian of a person who is perinannntly ^ 

of unsoinid mind, and wlio has attaiiu'd juibcriv, may i"' sf iraun. 
pronounce a divorce on behalf of that person when it is to 

the benefit of that |)crson.* 

127. Where a party to a marriage has not attained 

' ” IM' aiVoriDi! by 

puberty, ’ his or her guardian cannot pronounce an effectual i*'-- leiarii.pi!. 
divorce on his or her behalf.*' 

One Mu.s.samat Rakima, while a minor, was eoutraeteil in marriage 
with another minor, iShali. After a week she was purported to be 
married to one Zakaria also a minor. Later, ' takuis ’ were purported to 
be pronounced cither by the minors Shall and Zakaria, oi their fathers, 
and Rakima was purported to be married (for the 3rd time) to Hashma- 
tullah. Held, that the guardian of a miner has no power to pronounce a 

1 Jlail I 230, 211, 2o2-a, 2«7 : 11. 1(K* ♦ Bail. 11. I'iS 

» Bdll. 1. 203. whctlier or uol till' lilt Mil i.'.olhOuud imiul ; 

3 01 UamuMla v. (iss2i s Bail. 11. 107-103. After aUaimoe puberty hew 

Cul. 372, ii/atiiHinirsw V. riiifamiili OmtH) Mt ■ •■lupetent to aut 

Cal. 23, where the dwtiiictioii Is kivuq vtl.-it to « Bail. 11 107. Si'O ilUi.str.iUoii to a. 127 
though nut duarly fiiunuuitctl. above. 
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Section 128. divorco on his behalf, and consequently that the marriage of Rakima to 
Hashmatullah was invalid. * 

The guai’dian of a female may agree to a ‘ khul * ’ with the husband 
under certain circumstances. * 

(J) Delegation of Authonty to Divorce- 

(a) Power to Divorce. 

128. 'riie husband may lawfully give an option ^ to his 
wife, or power to any other person, to pronounce a divorce 
between his wife and himself.* 

See ss. 12o, 134, and 144, below, and the t;oinment on the two 
latter, for a comparison between power to divon-o and agency for divorce ; 
cf. s 308. illustration (2). 

129. A power* to divorce must, in the absence of an 
express provision to the contrary, be exercised “ at the 
same meeting ” at which the })erson to whom it is given 
becomes aware of it ; and tlm power is determined by his 
or her rising from the meeting : ® provided tliat where the 
power is given to the wife, she will be presumed to have 
exercised it at the same meeting, if she so atiirms.^ 

(6) Termination of Powers to Divorce. 

How option to 130. (1) Subject to sub-section (2), bclow% where an 

wife nu} L>e . . . , i . 

determuica optiou to divorce IS given to tlic wite, and no period is 
fixed for its duration, the husband may bring about the 
termination of tlie option by causing the wife “ to rise 
from the meeting,” or having intercourse with her, even 


I Atit MohamiMil Uhoalni \ -vdi/ut Htbi SCil. 32;, Sitfu-Un v Mw-iamat CheHun 

(11)10) 8 .\11. L. J 9.'»3 (yj«r Kjraiu.it Uusaiii, J ) I-. J. 49; Vomio Bibrr \. i'U't Jiuksh(lS.7»)\l 

* See ss. 1S6, below. Bens. L. R. S , {bleer^ Ashrul Ah \.(Me.r) 

■t BitiUi-i culls the. n "upti.iiiV iii.aUa-jus, AAiad Hi (1871) I'l W. 11. 200, followed xn 

lh.tt expression has been In Mil- AnatunHrma Jieebee v. Karam Ah (1P08) 30 

Chapter to cases wheie tin- miwi-r i. irivni In Cal. 23; yuniddm v. Muisummat CfithWi 

the wife (lOO.!) 3 h’al. L J. 49; Jfi Nalimniiisa ahas Ma 

« .V itipulation imy '-u- uuiie in iln- v. Bo li /foAixwow, 20 Ind. Cas. 642 ; 7 L. 

iiurriase contract, authorUiii!; the witf iindir B. It. 43 ; 8 Bur. h. T. ; 125. 

I ciiiim c.iuilittnns to divorce liei!,.'li lii tlial •» Of. Bail. 1. 10, for details as to when the 
iMse site li, rathei an agent anttiuriyd l o “ meetfug " comes to an end ; Ked. 38, 87. 

divorof, than one having an option liuiited t\ 8 Bail. 1.236-237. 

KM. 129-133. .Sec comment to s. 134, below . 7 Ball. i. 242-243 ; but see «. 106 of the 

Badamuttuisa BiJbee v. MafvtlaUa (1871) 7 Beng. Indian Evidunue .4ct, and ss. ou, 60, 6 d, 
L 11. 442, IhimMoolH v. Faituunvita (1883) above. 
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though it be caused or brought about against tlie wish and Section 13(». 
consent of the wife. ’ 

(2) It has been liehl that the rule coiilainod in “phoih 

pprorr" miirn:i<'c 

sub-section (2), above, applies only to ojitions by wav of or >'« mamaK'- 
permission granted by the liusband to tlie wife .■i't(‘r the 
marriage has already been contracted; and that, where the 
parties, either before marriage, or in the inarnagt contract 
itself, enter into an agreement that the woman sluMild, iukUm- 
certain contingencies, have tlic ojdioii to <!ivercc heneji 
after marriage, the wife need nut, nniiiecliatelv on the 
happening of the said contingencies, e\cr(!«“ the option : in 
particular, that where the option to divon-e iV siP)|cct. lo 
the condition that the husband marr:*.:. i secoiul wife, 
such second marriage is a continuing 'U'ong, nid delay in 
exercising the option does not tenuinate- it.- 

In Ayutunni.ssa's - case tln! court tcstnctoil the I'pi ralioii of llic 
liard rule contained in s. 130 (l)by (hawing a di.sliii'-t ion. wlmli will, 
no iloubt, be availed of whenever the question a 

131 . iSave in the manner rereiTc'd to in .v,. 130, above, n.m- a lai.v 
the liusband cannot revoke, nor bring about tiie teniiijialion iM.'uu.nca. 
of a power or ojition to divorce; iiotwithstamliiig that it 
[lurporls expressly to provide that it snail arise at a 
future period of time, and such period has net arrived * 

(c) Inlcrprcfation a/ i'oivcrt, to Divorce. 

132 . Where the terms of a power to di\ orce purpurl t o wi,. a r 

tix a period of time witliiu wdiieh it must lie e\ercis»'d, hut/ 

arc silent as to the time from wiiich the said period should 
be deemed to commence, it will be deemetl to commence 
from the time when the power is given, notwithstanding 
that the person to whom it is given dot's not hocome 
aware of it at that time: and ('ven though lu*, becomes 
aware of it only after the said jieriod has expired ; ' provided 

1 Ball. I. 237. See i. l.M, bel<)« .» li.iil. I. 210, 2V* ({i.u 1). 

* 20 keld in Ai/alio<un><ia v. liaramuU (VMHi) * Bail. I 21(', 24J, 21S, 21!) (/. 11). Bui. we 

39 Cal. 23 ; sco also yurmni v. Musmmmt n. .'ie, above. 

Chenari (1900) 3 Cal. L. ,1. 19 U 
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Skction132. that whert' such a power comes to the knowledge of the 
said person after the expiration of the said time, it may 
still bo validly exercised “ during the meeting ” when the 
said person so becomes aware of it J 

ot 133 ^ ])ower to divorce is exhansted if it is once 

vo"t'r. rejected,- unless its terms proviile that it shall be con- 

tinuing or recurring.-* 

iiiu-imhuti li says to IK his wifo : Kxovcist' the ojAioo of divori-o. to-day, and 

oxt'i’ciso it to-niotTow ’’ IF may nijoct lu‘i- (»])tioii of the first day with- 
out affoctiii*' her option ot tiio next day. Hut if K had .said. ■ I give 
you an option till to-morrow,” IK's o.xercisint; it on tin; day it was giwn 
would have filially detennineil the option.-* 


KviiiM- 111 
111 


134. On the power to divorct; being exercised, the 
divorce takes ell'ect ; and the exercise of Hie [lower cannot 
be revoked or cancelled. ‘ 


Mtidis in wiiii ii The wito may derive the right to otlVctiiati* a (h\ oivo in several wa\ s 

.”'(Mii'rr po'i. r (H by a .stipulation ill tlic marriage coiitraet that she .shall liave 

tu divort 1 >. right , 

(2) by an option to divorce*, derived from the husband: 

{:}) by being ap})ointed tin- hnsband's agent in that behalf , ■’ 

(1) by the husband pronouneing a divorce eoiitiiigently on some- 
thing happening, the contingency being such that tin* wife 
ha.s .some kind of control over it. .see s.s 12.). i2S. i;{4 Itt 


stiiiuUtKiii In 'rile (last seems to he the most priwah-nt in India 'riic last three an- 

iiMUMSi Loiiir.ic not, m-f-iissanly eonteinpoi-aiieous w-ithtlie marriage coiitiMct ; tliey must, 
in strictness, lotlowthe marriage contract, beeau.si- it is only then that there 
is a husband ami only then that he himself has the authority to divoree. 
A^incy lit (iptioii. The. effects of appointing the wife, an agent to divoree, and of giving 
her an ojition to divorce, differ from each other in this, that in the ea.se 
of agency {under strk-t Muhammadan law), though the authority eon- 
tiiuios until revoked, the liiisband ha.s the powci' of revoking it ; wlu-reas 


1 r.,»il I -’4')f|).ir 1), .•mil l.iMf l.illnn- 
|i|" - llli, Ill-low 

2 \iit l.\ miTi- iimiH.inn In cvck is.* ih.. piiwt-r • 
l,/irH/.l/i V . l/i(IS 7l) 1(. W K 

‘I lUil. I -^4(1 

s JJ.iil I .’Id Tills, of Miiirsr, does niiV iqi-.iii 
that I hi- divori-e iniiiiot he rcMikcil ■ whrthi-r 
till- divoii-i' mil III- rcMikfil or iiol. would drpoiid 


mioii Ihi- 11.11 iui. lit llii- diMirii' inii'iiMimi.d. iiini 

that .igiiiii uiKiii tile ti. rills ii| tli|. opfiiin, 

I he power 

.-i Si>(>i oinim-nt oil s It I, lielow , .1 to ili-.ori-i-s 
pioiiouiK-i-d li\ till' hnshind i-iiiitiiii’i'iiMv on liis 
ni.irr'iii!; anothi-r wife -or .1 cl.iin-t- ei the imir- 
maeci)i'tri\f,t to the oifeutthiita !,"U(jn'l iii-arria'ti! 
will i/wn fitch) leiidi-r ( he llr-st luarii.iKe I'oid. 
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in tho oaso of options, tiio pow(*r is rostriotcfl to tho “same meeting,” Skctton 134. 

but cannot bo clotonnined by tho liiisl)an(l excoi)t by bringing about 

th(‘ tonnination of Iho “ nu'cting ” Where, however, there is a slipulation 

in the marriagt' eontraet entitling llu* wile to pronouuC(; a divorce, -^iio 

is, according lo the (hrisious of IheConiis, practically (Ihou-.di it is not 

expressly so state<l) an agent to divorce, wl-ose aulhority the linsband 

has no power lo revoke a residt which is in ..'■cool.in.' <• with tlie- 

eoinliined elTect of the rule .stated in lIu' .sef-ijci, ,,ii,l (1,.. principle ol 

justice, ofiiiity, and good conseieneo inidefl^\ urn the Tiidian Comract 

A<‘t, s. 202. ' 

The fourth ea.se is tliatof a eontingeiil di\or. .» and tin'.-, ii' its ^''i-iu^ < or.inw. m .hvorcc. 
aix' not earefully considered, may hi' like 'lo.ning mine, apablc of .le.s- 
Iroying llie marital bond, and may be Inivoiid Ine di,«c' eontioi ol tlie 
hu.sband or wife, though it.cannot .'•CMioie Iv h.-i ni thtnu m poicLce if both 
wish to ward it olT. But. this method ot emp ncer igtlio w'ife to free her- 
si'lf from the husband may. with care, be moi.- led in a most bonelleial 
manner. Tho author of tho ‘Shara.\a'-iil-r lam ' in giving an <'.\po.sition 
of tho general law. apart from special con'ract. suggc.vts that in ca.ses 
where there is '* discord ” betwemi the partic.s. the Judye should hiinsi'lf 
.select umpires, ono from the family of the husband and the other from 
that of till' wife - If this suggestion is idilized for introducing special MiBBi^tions for 
stipulations in tho marriage contract, the pow it to divorce may be 
made to depend upon tlu; ileci.sion of the umpires, with reference to the 

. . (livorcfs 

e.vistiMice of certain circumstances for lixing ujion which th > analogy oi 

the Kngli.sh or other systems of law may be followed. Or, without 
following any such analogy, it may he prox'ded in the contract (as is 
occasionally done) that the husband .shall perform his dutii's as laid 
(low'll in the Quran and the traditions, viz., .shall givi* to the wife hi'r 
conjugal rights, maintain her, and lx* kind to her if he wi.shcs to ki^ep 
her as his wife, or .shall divorce her with kindness,— that if he tails to 
pewforin these duties then the wife may claim to bo dnorced, and that 
the claim shall be considewed either by a person named in tlu* contrai 1, 
or by a jicrsoii or jiorsons to be nominated as umpires n'spectively by 
tho husband and wife. Or it may be provided that if the wife a.sserts 
that tho husband has deserted her, or has betm guilty of cruelty and 
adultery, then her claim shall be placed before the umpires nominated 
r(>spectively by herself and her hu.sband, and. on their holding that 
hor a.ssertiou.s are well founded, she, or they, or either of them, (as the 
case may be) shall have the power to ])ronounc<x a divorce. 

I llamulnihi (18^2). s C.il 3J7 * U.iil H s.s s-i 
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tho ‘SliarayuMil-Tskm ■ in iho passage refencd to 
I Hint i1i<* iiinpivps cannot (under 1 lie general law) pronoimeo a 

'l/.YffVVli "itliout llie consent of the liiisband ' It is necessary, therefore, 
(Jffit ( liy, marriage contract should eA})rcssK provide for this power. 
Ijt /pay plifp be pi’ovidedthat if llie umpires think it just and right, they 
1(1, hay, (filin' power to re([uiiv (be wile (o return her “ mahr ' or a 
Pi^^j;(i(^pt)ierepl, or ('\en to mak(! a piiynu'jil in exccess of the ‘ malir.’ 


K\prci''(' liy 
thp wife of 
option to 
ilivori c. 


Option to wifi' 
to Jlvorro i[ 
iiKsband 
in.irnt's .a 
second iMf". 


Afircoinciit not 
to ui.arry a 
<,ccon4 • 
O'pmtnurA .u 
Artl,.sce0.l n., 



I , eY^vu)]>les of options and their exereihC are given in the texts, 

f|’(,ypi,\\ltjelt>^j};i^’. .Wilson draAvs the general principle, that the wife 
■■ eamiol give herst'lf a more eompleto divorce than tho husband had 
intep_<je{(."f' /J('jy'|,i)).tistrations have reforonec very often to the intcr- 
pr(;|.fi^ipi}[, 9 ^ ji),rabjy,,>yqi)<ilfl and expre.ssions, and t hey do not seem to bo 
o/;(,m,Velf,pfjip,.;ip, .yflijemnstanees likely to arise in India."’ The 
gepppi)) y\d| 0 ,s p{ ag(,v«}y:\Y,OFdd, no donhi. he a])[)lieable. 

,j 1,1,0 Wko income befon' the (Vuirts in British India. 

r([)p,(,fft 9 <l,,jtl| 9 ,i,it*lMd»tjoii 8 entitling the wifo to divorce herself 
Ittwhwd taking ti second wifo. iSuch a 
e(pi(.lit( 9 |mvj, 9 ptjpivi«|.obvuf,i|«i)y.diff^Qj|t from an agreement prohibiting 
tt^^v.,J^l,^f^lp^|lf>,(,l,lto,ip,^i^^ry. ^i\o(!lH'K,,wife„iwlweh latter would be void,— in 
i^,t|a|i;iy,rfty,,>vith the ‘ fc>h»|ija.vai*-ul-lslam,’ in which text such 
^,))|:p|uhij(i(qpiii,^,o,¥,p?fifsly, .stAtpd,tp.he-‘‘ contrary to tho (Shiah) law.’"* 
,,l l,i)(jjifp,C'(y)l,r,ggt,,Actbi s i SIChi also ■ declares that agreements in 
F;(pf;|(ya,ii,(t\,|,p,f,(j}iart'ii*H?^. 0W|iV<^i<lii I'That ssflotlon.iAvould ]irobably apply 
)y)u‘;;gil/;ij)f;h,,Fit kirviflcle • as ,«(«; indepeiulent eontruct, or 

f^j{|}fK|(,|nenh ,to |[h9/.lPdF*4ft^i/i<^h‘l(4iCca.noh'f<itt'm patfcaif tho marriage 
f-pn^ract, .:^p,r, jbf)!) ^h‘'i )ftWcrning.,l^iQ , agrwunDnt , 1 would apparently 
hp^ |the la\y, |t|»al {gi^^fidp^vp in th9,4;ndi(Vi {t'cntriaeti Act, and not the 
^Y!^j|h!jkji,ppigdinh ,>a,W|()f ji?i.wiag|i. WbciiH'.. howtCvor,. snnh apl agreomont is 
,m,j\de liis (jf, tho, (, 9 rjps|p^,f^ conlTact of.Jnairniago beXntimi iMnssul 
n]ai^ff, ,lwo ^yii,ypTpstanycS|j[<l)jr 9 ivy .e(p)pi(h'r,a)»l<t, doubt', .on itlic' :e(uefiti(m 
\v^11,i(;|- ( If' ,siy,«| ppcliop ,>F«niild.ppf'r,*>tc,f^'ii«s,ti(ltnjake:lb(j itonn, ,v<i)id.: 
^')i iWPuW ..preHamaWyii'he (.he 

Uul^a,nppa(lp(i,la\v. n(iti(%,^,H\(,h^n.C|ontW(l.AGif.. iThoiacit thatdlhn 
l.iw' rcl«'i,ti>)iS liC' 'WFiryi/igej ij^„ jp„^ln,ljap#nvulfin >law»i,(;(>u«idet-od ito.ibo.ih 
pact. of| j?, opipppny |y,)inl^,iidwn(ipid AMithoUik.' gojicbal ftlohamlnadait 
|ii,Y^(,j,^,9,(,i;,i,tr(ipj(i^p>pidl| TUAt.wP affealtthodiuhstioU, ithd igovioirtufig 

cp.ijtj'if-lc^iY^jqp Ah’' scAiipe;pf,,tjifi,i[Ddwii,((iiinti?acit»,Aeli ab.inteji^kid 
by, l.lpf r^y|gjffal.jgrp;,;^f^d,.it ly AlijffipuH Jo thijih.thnll in, enacting ithei.Aotl, 

) V.,U1 n , as. 891 .1(>/|1> '. ■) 'iii.oiiiiKi (XiJipbdtb;': at l -i n,il IImI. ;m.I /i.m ‘I'M,'. 

* " \n<;l'>-Miihainnindan La«,” (Sril Kd.) * Bail. IT 7(1. The 7)a’a?/Am-u2-/(!/i(m secnis 
I' 'Cl... (.(•• I , , , 1?' >*plnil.h(N<i.iTOr'C«eet.; .Da'flv/a»«.W7#fr40i.\',Biit. 
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the Legislature intended to regulate the marriage laws.i (2) Assuming Section 134, 
that the Indian Contract Act is applicable, it is doubtful whether s. 26 
can be considered to have for its scoi)e restraint of polygamy, or merely ^ 

the absolute restraint of marriage 


(4) Modes of Pronouncing Divorce- 

135. The inodes 2 of pronouncing divorce mentioned 
in ss. 1.36 and 138, below, are approved by the traditions " 
of |}he Prophet, and are valid according to all schooln of 
Muliainmadan law. The modes mentioned in .ss. 140 and 
142, below, are not so approved, and ue no' valid accord- 
ing to Shiah law. 

136. (1) The ‘ ahsan ' or most approved^ mode of 

. . , mint apt)ro^ Oil 

pronouncing divorce is subject to ^lU! following conditions, 'iopkoi 
viz.y that, where the marriage has been consummated 
and the wife is subject to menstruation,*^ — 

(rt) the divorce must be pronounced while the wife is 
free from her menstrual courses ; ^ 

(6) the husband must not ha\ e had sexual intercourse 
with the wife since hei last menstrual courses ; 

(c) the husband must not have divorced her during 
the said courses ; " and 

{d) according to Hhiah law (but not according to Sunni 
Hanati law) the wife must not be in liei puer- 
peral courses. '' 

(2) Where the marriage has not been consuniinated, ^ 

the pronouncement may be made in the ‘ ahsan ’ mode at 
any time, even though the wife be in her menstruation. 


1 See s. Oa, above. 

i Usually referred to ii!> “ furin-" of divorce 
The expression *' mode " has heer. rr*-fi*rre 1 i« 
fids work, to draw attention to the fact that 
these moiles refer not merely to the " torin " 
of words used, lint also to the occa'loii m 
pronouncing them, and other eirenmstaiiees. 

» tiunm is the Arabic for ” tradition," hence 
(Hvorcea in accordance witli the reiiiiireineiils ui 
the traditions, are occasionally rofurred to us 
tlic «unnt or "traditional" modes of divorce — an 
expression that has been avoided in tlic prc^ent 
work, as it may convey an linpllcatlcn tliat 


til. -r inodes are not recognised by tlic .'tliialis. 
Mlicrcas tlic fact is tluit only these two tradi- 
tional modes me recognised by the Shuilw. 

♦ It Mould be more correct to call it the 
li-ii-it (lisapproved mode, seu the continent to 
s 12(1, alMivc. 

..Ill lliiiiall law v.ihd rclu'cmeiit is, in this 
■ ISO, einnialenl to coiiMimmalion. 

A Sec eoiiiliiciit. 

7 Jbiil. 11 1 10. 

s Bah. I. 

■) Bail 1 Ai.'. . II. 111. 
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Sbotion 136. (3) In cases where the wife is not subject to menstrua- 

tion, the pronouncement may be made in the ‘aJisan mode 
subject to oveii immediately after sexual intercourse. ^ 

When hiisbatiii Xt iri stated ill the ‘ Sharaya’-uI-IsJam,’ a book of authority on fcihiah 

law, that where, the luisband is absent from the M'ife. the pronouncement 
may be made at any time (irrcspi'ctive of her being in a ' tuhr,’ ^ ) after 
she has either actually menstruatetl since the last occasion on which they 
had sexual intercourse, or after the expiration of sulHcient time for the 
husband to bo certain that she has menstruated since the said occasion: ■* 
for this purpose the husband is not considered to be- absent from his wife, 
if he lives in the same city as herself, and meets her so as to know when her 
courses are on her.' These rules would no doubt be followed in India 
should the question ever arise. See the comment to s. 142, below. 


■ mode 137 ^ ^ divorcc pronounced in tlic ‘ahsan ’ juode (i.e., 

nvociii.io under s. 1^16, above) is revocable ; provided that in Sliiah 
law wliere it is pronounced against a wife (1) witli whom 
marriage lias not been consummated ; oi- (2) who is 2 )ast 
child-bearing ; or (3) who lias not attained puberty, the 
jironouncement is irrevocable. < 


The Skco.nu 

MODE of 
tlivoreiiK! 
|)erimtteil liv 
the ‘ htiiiii.i,' 
VIZ , the 
■ hn-aii ’ or 
Kuoil uioilo . 


Tlire.' 

proMOlliRe* 


138. The ‘ hasan ’ or good " mode of divorcc consists 
of three successive ^pronouncements made during conse- 
cutive ‘ tuhrs ’ during which there has betsn no sexual 
intercourse ; or, in cases where the . wife is not subject to 
menstruation, after intervals of a month or thirty days 
between each preceding and succeeding pronouncement. 

In accordance with this mode, the first two pronouncements are 
revoked before the second and third pronouncements are respectively 
made. Where the said revocations are followed by resumption of 
cohabitation, the divorce that is effected is called the ‘ talaq-ul-’iddat,’ 
by the Shiah authors. See tlu^ comment following s. 142, below. 


1 Bail. I. 207 ; II. 111. 

- The time when a uuman is .not in her 
nii'iistruatioii (or the perioil between two •‘iieees- 
M\e iiieiistriial eourse-*! is e.illeil Mr. 

I bail. ir. no. 

* i;.nl II. 111. The Pit'iimim-ul-JsfaM (a 
blii.ih l.siiu'ili (ext) seems to be to the ^aiile 
elfett and kivis the tulloMiiig ■l■■talK ; the 
absciue must l.i»t nut lens than 3 iiionths, and 
the distjiine nnisi be not h s than two Onrult 


(t oC English miles) : JJa’ayatn (Notes). 

A /. e, iliiririg the period of •«/(!«( : s i‘)i 
6 Bail. U. 11'), 127-128. 

1 Or “appio\ed,”-a» dlsOnguislied from 
“ most approved.” See the comment to s. 120, 
above. ThU is one of the two modes allowed 
by the traditions of the Prophet. See s. 125, 
above. 

S Hail J. 200. .'ice also bail. I. 205. 
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139 . A divorce pronounced in the ‘ })asan ’ mode (i.c., f^Konos 139 . 
under s. 138, above) dissolves the marriage wlicn the third L'Tirrr 
pronouncement has been made: it may be revoked at any 

time until the third pronouncement is made, after which it 
is irrevocable. ^ 

140 . Accordingto Hanati law, where the nvirriage has^'f Tumn 
been consummated, tlie pronouncement of a single divo’ce (iianafi law) 
is valid, though made at a time when the wihi is in hei r. ; 
menstruation, or after the husband I'as h:..,l inlereoiirse wiiV 

her since her last menstruation. ’ Th-.s mode ed divor mg 
is disapproved, but held lawlul, under Hai.afi law. It is 
not valid, under Shiah law.^ 

In this mode the Prcjphrt's *lir('i-Li<>iis «.(* •I.Mcgardcd both ns to tho 
times when, imd occasions on which di\<m’c inav lx; pronounced. ‘ 

141 . A divorce in the mode referred to in s. 140 i’iur.inv..ie 

revijtMlilc, 

above, is revocable. ■'* 

See tho comment following s. 142, below 

142 . (1) Three pronouncenuMds of divorce may be 
validly made, according to Hanati law, during a single fi.uuii law) 

‘ tuhr ’ of the wife, either in a single sentence, or in sepaiate 
sentences. 

(2) This is the fourth mode of divorcing : the ‘ talaq’ 
given in this mode is called ‘ talaq-i-bain,’'* because tlie 
divorce is complete and final, and the marriage dissolved 
immediately and irrevocably. It is highly disapproved ; 
but held lawful under the Sunni law." 

(3) This mode is not known to Shiah law.^ xo?'knotn^l"’’ 

(4) A pronouncement of divorce in this mode need not 

i>i ilivoroi- .ire revoe.iWe, (or eiipahic of bcina 
^\ltluIra^Ml) here, there lieiiiu .inly :i single 
IiroiKiliiireiilciit, it is eeressarilj revoeahle. 

fi Him means inanite^t, iidinrimis, ((implete, 
tliial. 

7 J,i Tf AMiil Ml /»Ajnffi0i{lK8:i) 7 »om. 

IM): Siiriilin, \ /f'Ximft'ii (1905) 30 bum 537. 
s Kail II II.s. 


1 Kail I 30(1. See also Kail [ 2o5 

* Kail. I 207. 'I'lils mode and that which is 
mentioned in s. 112, lieUiw, are eliaractei i/cd .’s 
baiViii, wliieli means " new " or ** itiiin wiled ” 
or " im-(.rthoilov.” 

'( Bail. II. ns. 

Bail. I. 207. 

:■ .Vsc\iilaiiied in the coiiimcnt to s 121. 
above, priuwrily the llr.sl two proiioiincenieiils 
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DTRSOLUTTON OF MARBTAGF 


Section 142. triple form ; but it is effective if it is expressly 

stated, or it is implied, that it is either triple or irrevocable. 


1. TUE FOUR MOOES OF DIVOftCE COMrAUED. 


Oriulii of tour 
modes of divorce. 


Characteristic's 
of first mode. 


'I’he four intwles of divorce mentioned in ss. 1 36, 138, 140, and 142, 
respectively, tippcar to have all originated from the first one, which alone 
.seorns to have been primarily sanctioned or contemplated by the Prophet. 
The main foatnres of the first and most approved mode, consist of 
restrictions as regards the occasions on which it can be pronounced, 
and of its being left revocable during the whole of the period of ‘ ’iddat.’ 
The other modes are mentioned, above, in (he ordfjr in which they 
approximate to the first mode. 

The follouiiig arc some of the main characteristics of a divorce in 
the first and most approved mode: (1) It is not pronounced at a time, 
when the husband is prevented from having intercourse with his wife 
owing only to her courses. (2) The husband is required to abstain 
from having intercourse with the wife, <wen though it becomes per- 
missible after the enforced abstinence during her menses. (3) The 
divorce is in suspense during the ‘ ’iddat,’ and the husliand has time to 
reconsider his decision ; so that if the pronounce incut is not revoked, 
there is indication that it was not capriciously or hastily made. 
(4) After the divuirce is (jomplete and the marriage is dissolved, there 
being only one pronouncement, there is no prohibition against the 
re-marriage of the parties. ^ (5) In the first mode the period of 

suspense for the wife is not so prolonged as it is in the second mode : 
in the third and fourth modes the period is not longer, but it is 
unrelieved by the chance of a revocation, as revocation is impossible. 

(6) If the husband or wife dies during the period of ‘ 'iddat ’ the other 
can inherit . sec s. 154 (1). below. (7) The wife’s menstruating after the 
last occasion when there has been sexual intercourse ensun^a the husband 
that she is not going to bear a child to him : her being pregnant may 
remove the cause of the divorce. 


2. TUB SECONn MODE OF niVOECE. 

.^revasimiS second mode (s. 138, above) follows, on most points, the letter, 

iirst. though it does not follow the spirit, of the Prophet’s injunctions as indi- 

cated by the rules relating to the first mode (s l.qti, above) ; for, divorce 
in the second mode is a divorce during ‘ ’iddat,’ or practically, “ a divorce 


1 SCP s IT, above. Even vi here divorces ore the divorr.-d parties sometimes re-inarrv, r.ff, 

wot so cn,! .as thfv arc for .1 Muslim liiisb.ini|, ..ee FukIuII y UoWvwj/f (1877) 2 I*. D. 2fi:J. 
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upon a divorce,” though in order to satiafy tho forms of the law, the first Section 142. 

pronouncement is nominally revoked. It will bo observed, that what is 

done in the second modo is, that a divorce is pronounced in the approved 

lirst mode, and then revoked ; again, a second pronouncement is 

made, and again revoked ; on the third pronouncement the divorce 

becomes irrevocable : tho marriage is then completely and irrov'ocably 

dissolved, and tho parties are prohibited from intemarrying with each 

other. Thus, in tho main, it consists of the iironounccuicnt andrevoca- 'Cie rpvocatwn 

tion of two divorces followed in rapid .succ>e.ssion by a thin* pronounce- 

ment which (by reason of being the third) is irreviv'able ; the power to 

revoke divorces i.s made to bring about jio iircvvjcablo dissjlution < . 

marriage. 

This modo is called by tho Shiah lawyers the ‘ Ijui ’ of ■ 'iddat.' t (slv .h la-v) 
where after each revocation, the husbaiul n sumes cohabit itioii That 
fact furnishes some indication, that he does not •uteiid to dissolve the 
marriage; and though the pronouncement. soo») after, or in the next 
‘ tuhr,’ of another divorce, may cast suspic-’m on tho motive with which 
the first pronouncement wa.s revoked, ami though that suspicion may 
almost amount to certainty wheti the process is repeated a second time, 
still it was felt by the Shiah authorities that .such an cva.sion could not 
be prevented, without radically adding to tlm rccpiiremonts or restrictions 
of tho first and most approved modo 2 ; such additional restrictions ** 
would, almost of necessity, have to be of a nature that might affect even 
a husband who has no intention of evading the law at the time that he 
revokes the earlier divorce, so that the restrictions would indirectly have 
tho tendencj' of prev'cnting well-intentioned ^-vocations. 

Though the husband revokes tho first pronouncement verbally, 
merely for the juirposo of following up the revocation with a second and 
a third pronouncement in .succession, it is none tho less a valid revocation. 

For these I'casons, in .spite of tho anxiety of the Shiah lawyers to 
“ adhere strictly to tho terms of legal permission ” * as to divorce, they 
could not hold that it was uulawfid for a man to revoke a divorce 
which ho had ponounced in the preceding ‘ tuhr ’ of hia wife, and at the 


I Taln^-ul-’i'tiM in .\ral)ic, Hail II 11“, 
Tlic nainp bi'tni.vs tliaf. the rcvnc.itlon of the 
lirnt ati'l Sfroml proiiouitoeineiits is not Sfiiuinc. 
fnr, aftvr a Riivi’pre and efTPCln.at revm-ation, 
there would be no 'idihil. Tlie practical thlfcr- 
ence is that tin- liiisbund, liv repent iii<{ th-' 
pronounccracnts, places it out of Ids power to 
revoke tho divorce, or to remarry tlie wife iiu- 
loss she is Interraediately married to another 
IlDsbivniJ, 


/■ e ofs 13C. .ibove. 

* It ctinld. <* !/. li.iM' l)eeii provided that 
a lert.iiu perioil must elap-.e between revo- 

oiliun and another divone , or tliat a dlvoree 
e.inrmt bo proiioiiiiced in a tithr in which a 
previous pronouncement has Inen revoked. 
Tho Arabs were ( tinl are .it tho {'resent day 
iiiveteratn in their dlvoreins' propcnsItit>s, 

♦ See romment on >*. 120, above. 
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Section 142. 


Shiahs permit 
no departure 
from the fir^^t 
mode bevoiiil 
those of the 
seconii mode. 


Third and 
fourth mode'., 


same time to pronounco if ho chose to do so, another divorce, in the samo 
breath with which he revoked tho previous pronouncement. In other 
words, the ‘ talaq-id-‘iddat ’ coidd not be prohibited.! 

Tho next point that comes tip to bo considered in connection with 
tho second mode of divorce is, whether, when tho revocations of tho first 
and second pronouncements are made verbally, without resumption of 
conjugal relations,! there is such a departure from tho injunctions of tho 
Prophet, 2 as to justify the proceeding being declared invalid. Tho 
Shiah authorities are not agreed on the point ; tho balance of authority, 
however, is stated in the ‘ Shara’ya-ul-Ts!am ’ to lie in favour of holding 
tho pronouncements valid, though they have the elTect of establishing a 
triple divorce, unrelieved by a genuine revocation intervening between 
the first and second pronouncement.'* 

As already stated, tho Shiah authorities iierinittod with difliculty, 
and with dissonlient voices, a second and third, divorce, where tho first 
two were not revoked by resumption of conjugal relations. They had 
less difficulty in nqocting a further evasion that was suggested, ! viz. 
that tho three divorces should bo permitted to be pronounced in the 
samo - tuhr,’ two of them being revoked intermediately ; for, in this 
case it amounted to a direct broach of the rule contained in s. 136 (1) (c), 
above. If this ovasion ha<l been permitted, then the Shiahs would havo 
come to the other two modes of diiorci* which are recognised by tho 
Sunni law in s])ito of their being stigmatized in tliat law as sinful.* 
These forms havo next to be considcreil. The main points of difference 
and tho gradations by which they got a footing in (;he Jaw have, already 
been indicated with some fulne.ss in con.sidering the various stages of the 
Shiah law of divorce. It will, therefore, bo possible to deal with them 
very oonciscly. 


». TUB TUiRi) Monn OE mvoacB 


Third mode of Jn the third mode 5 there is a disregard of the injunctions that 

disri'Bard'! thc divorco has not to be pronounced while tho wife is in her 

**'"*’'^ courses, nor unlesss ho has passed through ono ]»criod of menstruation 

after the last occa.sion when there has been intercourse between them. 


4. TUB E0UR.TH JtOllB OF niVOROK 

"(«)**! i'r* "‘'•'I*' I’he fourth mode” flisrogards thc injunctions of tho Prophet both as 

• tiiiir ■ and to the wife being in a " tuhr’, ! and by being triple and therefore irrevoc- 
able.*’ Nor does the departure of this mode from the ajiproved form stop 


I li.ul ll. Ui. 

i / (' as It Is laid down III 9. 13C .above. 
» e..il II 120-121. 

♦ .loe “. 112, above. 


B .'■’cp s ] 12, abo\ e. 

7 Sue .a. 13(1 (1). (u) and (fc), abovp. 
H See a. 13Q (1) (c), above. 



TALAQ* IN WRITING 


219 


here ; fot, if the three pronouncements were allowed to be made in one Section 14 
‘ tuhr,’ it followed that they could, so far as the rules contained ins. 136, su'psoi 
above, were concerned, be made in innnediato succession, and, if so, then lllit [Quae*^ 
they could bo made in one sentence ; and if in one sentence, then tlicre 
would be little mcanim.; in insisting upon the formula being pronounced 
throe times ; the husband might (it was thought) bo allowc . to say ; 

“ I divorce three times,” instead, of having to reiterate : ‘‘ I divorce, 

I divorce, I divorce,” Next, the husband could sav ‘ I .U\ orcc irrevoc- 
ably,” instead of saying “I divorce tlu«‘e liiiic-..” Pinal:, , he could 
indicate his intention of the divorce being irrevocable, without using i.ht 
word “ irrevocable,” or ‘‘triple.” 

By a deiilorablo, though, xierhaps, n.itiiral 'l.‘velop> .nit of tlun' ••'iii prcN.vU mr, ..t 
law, it is the fourth and most di.s;ij)provcd or sint-i! mode of l.il.iq ’ 
that seems to bo most prevalent, and in.i sense even favoured bv the law. 

Kor, the roipiircments of the other modi! being .sel loin attended to. it is 
gonorally a.ssunied (on the principle that die intention of the parties 
must, as far as possible, be given elfoct to/ th.at the fourth mode was 
intended to be employed, i with the icsult cot only that thi! formalities 
for the divorce are done away with, but even its elTeets .iic aggravated; 
for, inasmuch as the pronouncement is |»rcsumed to be in this mode, it 
is luesumcd to bo irrevocable. It Is indceil possible, that the Sunni 
jurists wished to inflict on a hitsband, wlio disregard the requirements of 
s. 136, the ijonalty of roiidering the diwree urc\ocable, and there are 
indications that they considered it always a favour to the wi+e to relieve 
her of the husband (cf. s. 147, ill. 8, below). ^ Al the same timu. as 
has been remarked, “ Men have always moulded the law of marriage so 
as to bo most agreoablo to tlicmsclvcs.” •* 

(5) Divorce in Writing- 

143. According to the Haiuifi law, where the husband J'l'vri.- e 
executes a document ^ containing a statement that he 
divorces his wife, and tlic document is properly superscribed 
and addressed in the usual form, showing the name of the 
writer and the person addresstni, it constitutes a valid 
pronouncement of divorce, urcspectivc of the intention Intontiou (•> 
with which it is written ; where the document is not written JcqXca'* ' 

1 Sl'c .1. 147, Hseq , bi'Iow. sons ol r.iiik niiU property, a ilocamert is 

2 Atnimihliii Khaiuii lithi (1!)I7) 30 All, lo Im' expect Pd lor satisCa'tory uxldeiice of a 

a:i, .1?.'). (lixorcp {Khnjab) Gwhar AH Khan\ (Khujak) 

1 M.vyne, llimlil « I'S «ii Jm. .IhiHi-it Kf.ini (1S73) M W It. 314. 

* .lid it has been obaer\ ed that between per- 
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Skction 143. 


Wlwii 

permitted b^ 
ijhiah law. 


llaiiall law. 
Divorce 
referred to a 
future time 
or vuiiditiun. 


Hliiuh law. 


lUugtruUimH. 
'i) Biuutji Ltii 


and superscribed in the usual form, it does not constitute a 
pronouncement of divorce unless it can be comprehended 
and read, and unless it has been written with the intention 
of its operating as a pronouncement of divorce. ’ 

(2) In Shiah law the pronouncement of a divorce in 
writing, or by signs, is not valid, unless the husband is un- 
able to pronounce the formula of divorce ; ^ and unless the 
document is Avritten, or the signs made, with the intention 
of pronouncing a divorce. 


( 6 ‘) When Divorce Comes into Effect : Conditional Divorce. 

144. (1) In Hanafi law, a divorce may be so pro- 

nounced as to come into effect not immediately, but at some 
future time, ‘ or contingently on tlio happening of some 
specified future event : •’ a divorce may bo pronounced 
by a man between himself and a woman who is not his 
wife, ® contingently on his marrying that woman, with or 
without other conditions. 

(2) In Shiah law, a divorce cannot be pronounced 
subject to any condition ’^ or qualification, or so as to come 
into effect at a fufiu’e time. •' 

(1) H, a Hanaii. says to his will* If ; Thou art repudiated after 
a month. ” The divorce would lake effect a month later, 

(2) H, a.Haiiah, says to his Avifo, If : Thou art repudiated, and I 
have an option to cancel tlio repudiation for three days.” The divorce 
i.s absolute, and the option void. 

(3) H, a Hanati, .says to his wife If ; Thou art divorced in Mecca.” 
The divorce is absolute, and it holds in all places i- 

(4) H, a Hanafi, say s to X, a woman yvho is not his wife : “If you 
enter this house you are divorced.” H tlien marries X, and X enters 


t llaU. I 283. 

2 Call. II. 113-1 n ; Dtt’rtjiff'rt (^ol’x) ; -■.fc f 
120 (2), above. 

A Witne»^c!i .arc also nec'Cbsary : s 120, above. 
‘ Hail. 1. 212. 

■’ Bail. I. 212. So In Tlami-I 4/f v Imfian 
(1878) 2 Ml 71, notfil in fo.itliote to 146. 

e et Furiuiul BOHi-em v. Jnnu Bibfe 
I Cal. 'i88. 

' Sail. I Jiil , II, un>, 111-115; .nx lU. (!>. 


^ TIic only apparent cweptlon mentionect 
w when “therf i.s a coiutltlon in aiipcarame, 
but none in reaht.v,”-the husband kiiowiiiQ It to 
b? fulfilled at tin- time of prouounrinif dlvon-e. 
B'lll. ir. II.-. 

•1 l'..•il. II. ii.y 

10 Hail I. 217, 218-21'!. 

n 15.-HI. X. 217, 22.5. 

11 lt.iil I 217. 
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tho house. There is no divorce ; hut if H had said “ If I marry you (and Rkction 144 
you enter this liouse) then you are clivorced,” the divorce would he 
effectuated on IT’s tuairying (and .V her entering the house after fhe 
marriage). ' 

(5) According to Shiah law, the pKaiounceinents in all •• ilhistra- m s/a.t/« u<w 
tions given ahovo, would, it appears, he invalid, except, that, perhaps, ii\ 
tho .second illustration it may ho held that the option is • <‘pai.tl(‘ from ihe 
pronouiicomciit, and that flu* latter is valid, while, tin, opiion is •. lid 
’Iho question would depend on the words .ictu.illv us< tl It ncaal hardK 
bo state<l that the validity of the terrn.^ of the pi <.i -Kin< mtent is not 
enough to give effect to a divorce in Shiau law unless nil the ve'.ni'c 
ments of s. 13(5, or .s. 138 arc satisfied 

See s. 125, ahovo. Syod Sahih Ameer Ali si.des that ■ ian^e- are u.snal Rffcn .,f 
in marriage contracts to the effect tlmr, should ‘.he l'!i,b''nd marry another 
wife, (he first marriage will ‘ ips<. f.n to h* ,n,id *' Such a clan.se, *■< iiiUfKl, lhai 
provided that it is so worded as to he capable ot hi'ing inter])] eted ns a liV!.’Iivur.)n 
contingent divorce, wtadd be valid i Sne.ii law and woi'ld have the 
effect of dissolving tho first jnarriage » on fi. > husband taking a s(«cond 
wife. If the first ntarriage has hoeu consummated, the whole of the* 

‘ mahr ’ would then he duo. Whether an asreemenl would be vali<l to 
the effect that on a .second marriage the fi >t would be, dissolved ' ipso 
facto.’ and that tho first wife bo entitled to her ‘ mahr ’ though the 
marriage with her has not been consummated, would depend upon the 
qiicstion whether tho laws relating to • mahr ’ and laying ilown what 
portions thereof become duo on dissoliifion of marriage, can be altered by 
agreement between tho parties ; or, perhaps, on tho question w-hothei 
the ‘ mahr ’ can be claimed as damages or otherwise, uu.'.Ior the fiidian 
Tontract Act, irrospoctivo of the Muhnnimadan hnv of rnarriagp. But 
it is a question that is very unlikely (o ari.se in Biiti.sh India. 

145. (1) A divorce in writing may validly bo so ox- Tim ‘ when 

pressed as to take effect- either from fho time when it is'wn'nnct'a.^ 
written or from the time when it reaches the wife. ' 

(2) A divorce in writing is considered to have 
reached tho wife (a) if it reaches tho father ’’ of the wife ; 

1 Ball. I. ii«4. vas in Tm hiii-ipoly, .nnd ilivorcoil 1 im wif,. who 

* " Mnhommiidan Law," FT 171. was at Tinncvolly : (tliero was no ovldeiirp oi 

» Cf. Funimd Honvin v. Janu Bibfe (1S7S) tlw wife havms; rcnnvtMl any intimation of 

4 Cill. .WS, f)89. the divorce) , .Soinhii v. Ilabiabui (I'.IO.'i) ;hl 

* As in Hherif Snih v. llrnnhibi Amnml Hinn. ."•37 

(1871) « Mad. U. 0 1< l.''2; the hiiNluiml • \Vift Rilue \ .1 ni,it . 


.lf< (IS(i7) .s W U -41, 
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Section 145. provided tliat he is in the town in wliieli she is at Ihe time, 
and that lu' has the disposal of lier alfairs generally ; ’ or (6) 
if endeavours are made to coinniiinieate the divorce to tlie 
wife, and sh<‘ frustrates tliem })y keeping out of tiic^ way. - 
" Wi’itm^s ol (hi.s kind may I'itlicr lu* so t‘\|iii‘.ssiid tlial llu“ repu- 
diiilion tak('s (‘iTocI on tlio inon* wiilinji . . \\li*TtMi])on a ii'inidiation 

lakes rifoct and .in ‘ 'iddat ' l)(*t‘oni(“.s otiliyaloi i tVoiii lla* limn of writing ; 
or th(' writing may l )0 .so ox)>rt‘s.stMl a.s to inako llu* i'(‘|)ndialion dcjaMi' 
d('nl on Iho roivipt of tho writing *' •* 

fZJ Interpretation of the Pronoanceinent. 

(a) When it Amounts to a Divorce. 


(ll.lUilIl liu^ ) 

(«) Vinhimniv 
.H lo uhftlif'r 
fllMiri (• ISIMMI 
llltfllt Dili 
il('f(Tmiii(S 
It. 


146. According to Hanati law, wlieri' the husband 
utters ambiguous words, ^ susceptible of being interpreted 
as a ])ronouncenient of divorce they elTt'etuiitc* a divorce, if 
they are utt(‘red with that intention. ’ 


IMU'M MPrrO.NS VNI) ItriiKS OK INTKKl'KKrvnoN OK Ol'l'IO.SS 
OR I'ROXOI XCKMK.N’TS 


T W'Ikm’o tli(‘ husband is in an agrocabh* frame ot miml and iitlers --- 

(1) " words of consent and nothing elstv " i v . which imply an 

ah.sohitc option to tho wife, or 

(2) " words which are good for eonsenl or u'fu.sal," Lc., by 

which the w'if«‘ is asktsl to do something wliieh is in hiw 
])ow'er to refuse to do, ” or ' 

(l{) “ wonts of eon.si'nt .mil reproach, ' i.e., reproaeliful e.X|)res- 
sions which apiMiently imyily an option lo the wnfe, 
in none of tho ca.sc.s above roferred to does a. divorce take place 
unless the linsband had tho intention of divorcing [tho hu.sband’s 
statement as lo his intimtion being eonelu.sivol 
11. Where tho husband utters tho aliovo mentioni'd elas.ses of expres- 
sions on being asked by the wife or someone on lier beh.ilf for a divorce, 
the first and third el,^s^es of w'ords idTeol a divorce , the second does not 


1 n.'iii I 2 vt 

2 V AV/irti/// (iw.) •«) r.i7 
i n.iii I uii. 

< 'I 111' liiiliiin KmcIciiii' Ad, " fil, fl 
Miiiilil .iiiplv lo (lni'iim'-nt>. A mini vnd lo lus 
Mill' ‘ I'limi art in\ roii'.iii, tl'i; tlaiiiihli'r of inv 
iiiiili' It lliiiii (rll(■^t ” If M.is prie I'd Hull hr 
lUc.iiil lo ilii|iK li\ till' Miirds th.if.'illi- wniild 
l,i> no otiiii nl.itioii to liiin. iiiid the iiKMifc 


M. 1 S ?ivi'ii circi't to a-, .a divoico Ihimul .l.'i v 
Jmhviu (|S7S)i: Ml 71 
'» This Is tahi'ii from ll.ul. I 
15 Tills Is rcfiTri'd to at. hiiil I '.Itlti ".is iiiulii- 
pnmis cxiiri'ssioiis irom «hn h rciiudiatioii m.iv 
ho iiifi rrod." nil liidiMi' i/.Alii/ifr or iliiiin', ii| 
iiiiir /ill i/Hi/ or “ liiisiiii'ss III h.iiiil ” 

' \s to till- Miliii' and I'lfi'i t ol siii'h pri'- 
smiiiilioiis. I'to , si‘1' ss .'iiiiind 'll' ahoi i‘. 
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TTT. Whore the hiishand utters the aheve uK'iitioiiod c-la.sses of expres- Skction 14(). 
sions ill anger, ^ the first class of words effects a ilivorce , tlie second 
and third classes of words do not effect a divorce, unless tlu' Imshaiid 
intendeil it. ’ [His statement as to his intention heing conclusive, j * 

Where the qiu'stion arises whether or not, in any particular case a ihimi.u mic 
di.s.sohition of marriage has taken plaee, and when this dep- id, upon ' 

whether, from the hw-ts hedore tlu^ (’onrl, tin. inference ought or oiiLdit 
not to he drawn that a “ talaq ’ was \.ihdl\ pronomu .;d itie various 
points of viinv re.ferred to in ss. 1 have .ill to he cons dered 

'riius, in Hamid Ali’s Case the wonls uflt red weri^ • ‘■Thou.ii L u.iM' I \li - 
mv cousin, the daughter of mv uncle, it thou .M.irriagt. with Hk 

daughter of an uncle is not pi ohihiled -,<> thal <“\pi -mn eouL; lot 
he talvim to correspond even remoiel\ loa'/ihir i- I.S7, Ix-lo'/; .uid 
yet it was construed as implying th.il in tlic> e<.,ii ingeiK > n f< i ii. ' to, the 
lady would not continue lo he the s[)eaK' r's wife oi,! vouhl Umr to hii - 
no relation other than that of a cousin Th la-eis, therefoie a striking 
illustration of the principle ot Hanali (Suniii) law i ontaiiu'd in s. I4(i. 

In the report ot a case decided hwv lontlis earlier .a (Jalimtta ^ riiuiiud 
the headnotc is to the effect that the ’ me.n pronunciation of the word 
‘ talak ' three times by the hitshand without being .iddrcssed to any 
jierson is not sufUcient to constitute a valid divorce.' The iivcrL ])ro- 
nuneialion of that word would ohviou.sh In meaningless It is clear that 
the intention to dissolve the marriage inu.it be manifested (,ss. lit) and 
143, above) If ambiguous words are used, their effect depends upon 
the intention with which the wonK aie pronomicod (s. 1 tti). If the 
words uttered are uiiamliiguous, then according to .strict Hanali law, 
there is a divorce evim though they havi* been pronoimceil under loercioii 
(.s. 123, above, and lootiiotos Iherolo). 

In the decision la.st eitoil, certain remarks •' may poult to the eon- 
elusioii that the High Court eonsidensl that the words uttered did not 
constitute a coherent and unamhiguoiis statement to the effect that 
the marriage was dissolved , but that the words uttered were amhiguous, 
and that, therefore, their legal effect depended upon the intention with 
which they were pronounced. 


1 S<i III lliiiii.in liiw, .U't, iloiir III .ini'rl 
WiTi' 111)1 clfriliNi-, iiiilcNi />• isei ii’riinliii it/i- 
I'liitiil Ill'll' Ill'll iiimiii fiin-i\ Oik. \.\IV., 

2 \s to thu \!ili|i- , 111(1 I'llci I 1)1 Ml) li |>i<: 
'll lu|il Kill,, i:li' , M'c ,s 011 . 111(1 "ic .iIhim- 

» lliimiil Alt /iiitiii.’iin (ISTH) 'A \ll 71 
* Furzuinl llvinifiit v. Jauu liibiv (l»73| I 
I'lil. 088 . 

i The ivul.irk!l iVU'rU'il ti> .lie tu tlle lulluWlii.K 


illii-i : (I) * It tliey(M/««A/ 1)1 (Imiice pri-.i nhi'd 

III Vi.iliiiiiii-il.iii l.iM Iiiiiik' lu, lifi'ii rc.illv pro- 
iiiiiiiii i-il li\ t.li(- pl.iiiitill. the in.trniiKu nmiiiIiI 
,i::\i‘ lici‘11 priiUllilv <li")>l\(')| " ; (-J) that, llii' 
,liiibliaml Miiiplt priiiioinitril tlu* icKnl * lalau ' 
tliice tliiiis , .iMil Ui.it t.l) 'liiipl,V' proiioiiiiciiiK 
till* ivunl ‘tsiliUi ■ i, not biilliiiciit to roiiiiUliilp i 
Mlllil illMirii' 
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Till) fauts, howovor, found by the lower ajjpelliito Court, wore that 
the husband said : “If she be not my wife 1 eaii give her 1,000 (or 20) 
talaks, so why not three, and having so said, pronounced the three 
talaks which are held to constitute one form of Mahomedan divorce.’ 
ft is impossible to reconcile these findings with the view that the word 
‘ talaq ’ was incoherently and meaninglessly utWred, without any other 
words in granimatical sequence, to the effect that the marriage had 
been dissolvoil. The learned Judges of the High Court apparently 
thought that by “ pronouncing the three talaqs ” the lower appellate 
Court meant, “ pronouncing the toord ‘ talaq ’ three times.” This does 
not seem to have been the case. Hence, though the first portion 
of the head note above referred to, would be correct, it is difficult to 
consider it to x'cprc.sent the facts before the High Court. It is still more 
difficult to determine what facts the High Court considered itself to be 
adjudicating upon. ^ 

'rho case of ‘ Ibrahim v. Hyed Bibi ’ - is a marked contrast, in 
regard to the precision with which the facts and the Hanati law arc 
therein stated. In ‘Asha Bibi v. Kadir Ibrahim Rowther,’ * the 
principles of Hanati law are once again stated with great care, and it is 
laid down in jiarticular that the pronouncement of divorce need not be 
addressed to the wife, (in other words that the dii'cct form of siieeeh 
is not of the essence of the formula to be uttered for making a 
]ironouncomont of divorce). The actual words uttered in that case 
were explicit enough. They were addressed to the father of the wife 
and included the following: “It is 4 or 4.} ('!m)situe I married your 
daughter. You have now brought her away. I'his is the Talaku for 
your daughter. . . . Here-after you may marry your daughter yourself, 
or marry her to a Palluu. Bho has become my mother ” 


Jl.lll.lll I.IU, 

(fc) .VmbiKoiO 
.)s ti) whctluT 
rcvoi iiblc nr 
irrevociibli' 

(I) I’riwiit or 
IKlst 


(6) Whether the Divorce is Revocable or Irrevocable- 

147. (1) Wliere tlie terms of a pronouncement of 

divorce are ambiguous, or silent, as to wliether a revocable 
or irrevocable divorce is intended, a single revocable divorce 
is effected when the expression is such as to imply that a 
divorce has already been effected. ^ In all other cases an 
ii revocable divorce is effected. 


1 Till) case Iiaalrueii dbspiilcU fruiuin Asha » (lUU!)) Mad. ‘2G-‘2S, 

/hit V. Ktttlir liriihm Rougher (i909) 33 Mad * In re AbtM Ali Ismuh v. /liswi/eUusenbi 

22. Sue also SmaAai v. Riibwbai {1900) 30 (1083) 7 Bom. ISO; Sarabai IMiabi (lOOa) 

Uoiu. 537, 544. 30 Bom. 537. 

2 (iSSSl 12 Mad. 03. S Bail. I. 230. 
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(2) Where a man divorces a wife with wlioiu the mar- Section 147. 
riage has not been consummated,^ all the pronouneiunents 
of divorce following the first one* (hat is effective, are N^oid. ‘ TiT'’ 

Explanation. — There may be. more divorces than one 
expressed in the same pronouncement, so tliat tho\ are iill .-iprovci 
effective simultaneously ; or a divorce may be purjxnted to 
have preceded the first one that is actually jnonouncecl, 
in which case the earlier one will also be ('ffeetivc ; or one 
or more divorces may all be made continprent on one conrli- 
tion, so that they arc all effective at the same injjment oi 
time, viz., when the contingency arises, 

(1) H says to his wife TF, with whom he ha.s not < on-«unijnated tin* iiiut.i,dUo„. 

marriage: “Thou art repudiated, repudiated, ropniiated.” The first * 

])ronouncoment takes effect as a divorce, and the next two are nugatory. * 

(2) ff ho says, "Thou art ropiidintod three times, ‘ throe divorces 
take place. ** 

(3) If he were to .say, “Thou art repudiated once hefoo' this 
repudiation, " twodi\orce.s would take place. ** 

(4) If he says, "Thou art repudiated a thousaml times,’’ three ^ 
divorces will take place ; but if he say.s. “ thou art repudiated once and 
a thousand times,’' there w'ould be only one divorce. •' 

(5) If he says, “ Thou art repudiated and repudiated and repudiated 
if thou enterost the house, " there are three divorces if and when she 
enters the house. ** 

(6) H says to IF his wife, “ Thou art divorced,"’ or ” 1 have divorc- 
ed. ’’ There is one revocable repudiation, whatever his intention may 
have been. ** 

(7) H says to W his w ife, " Thou art repudiated and repudiated 
and repudiated.” .She is divorced three times, if the inairiage has been 
consummated, and once if not consummated ^ 

(8) H is married to TF by a regular marriage, anti to X ))y an 
irregular marriage. If he pronounces a divorce in terms which are 
applicable to either, W, the regularly married w'ife. w'ill lieeomo 
divorced. 

t In winch case, as avpears in «. 13tt (2), a laiiuot bo more Ilian thr«s 
single divorce ie eflected in the most approved i Ball. I. 227, 21‘> 

mode (fiz. after the expiration of 1heUrf<fn0. fi Ball. I. 212 

2 Bail. I. 213. 7 Ball. 1. 213. 

» Ball. I. 227. See s. .Ir., aboM’. Rail. f. 21.^. 

* 1 . e., as many as possible, .since flnre 



226 


DISSOI.ITTION OF MARBTAGF 


Skotion 1 n. 


(!)) H his wife ‘ wlicn slu' i{<k's to Mo(‘(ia ” and site go(ss 

tlicre some' timo after The divorce is. aeeording to Hanafi law, olToctiial 
since then * 

(10) H says to his wife IV, “ Thou art repudiated yesterday.'’ She 
is divorced ininiodiately if she was his wife the day before the statement 


IS made, hut not otherwise. - 


See tlin dlust rat ions following s. 140, below 


148. It is a general principle, according to Abn 
Hanifa, tliat wherever the terms of a pronouncement of 
‘talaq’ liken it to anything, it is iirevocable, whether 
mention bo made of the greatness of the tiling referred to 
or not ; while according to Abn Yusuf tlu‘ ‘ talaq’ is irrevoc- 
able if magnitudi^ is mentioned, and it is revocable if magni- 
tude is not mentioned. 


UhNr'Hiom. ( 1 ) H says to his wifo W, “ Thon art <livorcf'd or repudiated like the 

magnitud(! of the |toint of a noedh*. or of a mountain.'’ The divorce 
would he irrevocable according to both Abn Hfinifn and .\bu Yusuf. 

(2) 11 .says to his wife* H’, "Thon art divorced like the ]mint of a 
needle or a grain of mustard mmmI, or like a mountain ’ 'J'he divorce 
would be irrevocable according to Abu Hanifa. but revocable according 
to Abu Yusuf. » 

(3) H says to his wife W, “ Thou art divorced thus,” pointing one, 
or two or throe lingers separately. There are one, or two, or three 
divorces respeetiveb’. ' 



149. The following rules have been laid down with 
regard to the description of ilivorccs contained in tlie 
pronouncement: (J) a description that is not apfilicable 
to divorces, must be taken as a mistake or redundancy, 
causing a revocable divorce to take ])lace ; (2) where the 

description is not an aggravation of the divorce, it renders 
tlie pronouncement revocable ; but (3) where the descrip- 
tion is aggravating, the divorce is irrevocable and single, 
unless three divorces are intended, in which case three 
will take effect. 
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(1) H rtays to his wife IV, “ Thou art (livoived- a divort o that does Section 149. 
not alleet thet* or does not take elleet,” or “ tin? host,” or “ the most iiiuhimiont. 
excellent,” or “ tlu* most beautiful " or " most just of repudiations”; 

There is one revocable divorce. ’ 

(2) H says to his wife W, " Thou art divorced or repudiated the 
strongest of repudiations.” The divorce is irrevocable and sii. '!e, iinle.ss 
three arc intcmled, when three will take effect - 

(3) 11 says to his wife IF, 'Phoii art repiidiatcal ii”e« c ably, ” or 
■‘certainly” or “the most infamous of r<]iiuliation.-i,” or ‘“’b.cli’i’ 
repudiation,” or “the hardest repudiation ’ Theie is one irrcvoealil'- 
divorce unless three are intended. 

{8) Reoocation of Dimr* c 

150. A revocable divorce uiay. at ai>y tiiiic during 

the “iddat,’ be expressly revoked by <he l asOand ( provided -le.inc 
that lie is of sound mind) or by any agent duly authorised 
by him in that behalf. 'Phe hnsband may ratify an 
unauthorised revocation. 

divorce is revocable until the pronouncement l.^ repealed three 
times, ( or according to Hanali law, if it is pj-oiioiin‘‘ed in such terms that 
it is interpreted as a triple pronouncement ), alter which the wife must he 
married to a second husband, and thereafter the second iiiarriago must be 
eoiisum mated and then dissolved, before she. can h<. reirarneil to her 
lirst husband ‘ 

151. According to the Hanali and Hhiah law the impiuii 
revocation of a divorce may be implied or conclusively dnoric. 
presumed from the conduct of tlie husband even though he 

is of unsound mind. ’ According to the iShati'i Jaw it must 
always be made in express terms, or by resuni])tion of con- 
nubial intercourse.'^ 

(1) K jironounccs a single revocable ilivoree agaiii.st his wife IF, luitytmiwim 
and then says, I have retained thee,” or ” my wife.” or has sexual 


1 Bail. 1 -JJ.'., 

* Bail. 1. 2Jf.. 

a Bail. 1. 22.'> (pur. ;i.), >HS (par l|. 

* See s. 41, aliovp. 

■> Bail. 1. -.iSj-asO, ‘167 ; llud 100-107 Tlu- 
Dii'aijam^ul-l'shm adds that tlic rl!^uuill<lll 

nopd not hu I (unmiinn utL'd lo tin- a dr ; on llir 


oihri hand, it i-. ivcominonded tliat therr 
should 111- wltiir-.srf to fhr .id. Thrse matters 
would lir relev.iiit onl\ in loniiretioii with the 
i|iu-stioii of f.iit wlirih"! there nas a rrvora- 
I ion at 111. 

6 lied. 101. 
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Section IjI. intercoursci with her, or kisses her with desire, or looks on her nakedues* 
with desire. The divorce is cancelled under Shiah and Hanafi law. ' 

(2) H pronounces a divorce against his wife IK while absent from 
her, and then enters her apartment on his return. It is a conclusive 
])rcsumption of Shiah and Hanafi lau' tha< the pronouncement is 
revoked. - 

^ divorce, it will be seen, is a.s entirely a matter 

of iiiMmc. ' ' for the husband, as is its pronouncement. The ultimate basis of the 
law is to bo foun<l in the following verse of the Quran : — 

' oiitiiiRuiii Rut when ye divorce women and they have fulfilled their pre- 

.Mv.Tii'i* ' scribed term, either retain them with kindness or dismiss 

them with kimlness; and retain them not with violence, so 
that ye transgress; for he who doth this surely injureth his 
own .soul.” - Quran, If. 231. 

The gist of the verse is clear enough : though the husband has the 
right to revoke the divorce, ho is enjoined to consider the feelings of 
his wife, and not to “ retain ” her against her wishas Sale explains the 
words “ and retain them not with violence ” in a note to the following 
effect--”/, c., by obliging them to purchase their liberty with part of 
their dowry.’’ This gloss is not ca.sily grasped unless it is remembered 
that the wife has to bo paid her * nialir ' even it it is deferred, on the 
marriage being dissolved. 


llrsnli. (.loiK- 

‘ lalai).' 

Dissoluliuii Ilf 
iiiarrintic 


Euitutt ul iwu 
■ talaqH.’ 


152. A divorce oamiot be revoked contingently.’' 

(9) InddentH of ‘ Talaq-' 

(a) /Is to Conjugal Relations. 

153. ( 1 ) W hen one single ‘ talaq ’ against a wife has been 
pronounced by her husband, and during the wife’s ‘ ’iddat ’ 
the pronouncement ha.s not been revoked, ‘ the separation 
of the husband and wife becomes irrevocable, and they 
cannot lawfull}’ liavti conjugal intercourse with each other 
without remarriage; '• but iliey may remarry immediately. ^ 

(2) The same results follow where {a) two divorces are 
pronounced simnltaneonslv ; or (/>) a single divorce having 


I i’.uil I 'S., II 

■ B..U TI. 121 (Unh). 

• BiiII 1. 28V ; II. IL'V 

♦ Tills Iii(ln<1|.s tlir CIISC will'll lilt pro- 
nimmrinciit is irruMiuiblr (though siuglu), so 
'imt Ihr liii.li.iiiil nmlfl nut have ifvoked it, it 


III lull •Irsui.a t'l .III HU 

• Ball. I 200, 29(1, 2«2; II , 4-', I'r. i IT, 
!i hove. 

<1 Eor a ii:-iiiuiuitgu bestden I hr cori.Hcut. ol 
the pailii'i, tlieru would have to he witMi'XHi's 
.Mid a frr,«li mnhr would have to he paid. 
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already been pronounced in the first instance, ( the pro- Section 153. 
nouncement having been either revoked, or allowed to be- 
come irrevocable, and in the latter case the parties having 
remarried ) if thereafter a second single pronouncement is 
made, and allowed to remain unrevoked during the ‘ Iddal.’ ' 

( 3 ) Where three pronouiiccmeuts of divorce have been 
made against a wife ^ (a) the separation of tlu' luisband and 
wife becomes irrevocable ; (6) they cannot lawiully have 
intercourse with each other unless tlnw l einan ied ; and 
(c) they are under a prohibition againsl rcnniirymg exclj 
other, which prohibition is not removed (‘xco[)t in the circum- 
stances mentioned in clauses (a), (6) and (c) ol J 19, above. ^ 

Tho legal results of, — 

(а) a triple divorce, 

(б) a single irrevocable divorce, and, — 

(c) a single revocable divorce after the expiration ol the period 
of ‘ Uddat, ’ — 

are tho same in regard to the necessity of tlio partitis roiuurr^iug 
before they can again become husband or wife, 'fho lusults aro different, 
however, in this regard, that where there have boon throe pronoimce- 
mouts, tho parties cannot remarry except after satisfying tho provisions 
of s. 41, above. 

Tho following extract from a modern book=‘ refers to an incident ///lo/wtfwn of 
throwing light on the subject under discus-sioii : In illustration 

of this subject,” says the learned author, “1 may mention a case in from Lane’s 
which an acq,uaintance of mine was concerned as a witness of the sentence 
of divorce. He was sitting in a coffee-shop with two other men, one of 
whom had just been irritated by something that his wife had said or 
done. After a short conversation on this affair, the angry husband 
sent for his wife, and as soon as .she came, said to her, ‘ Thou art triply 
divorced ; ’ then addressing his two companions, he added ‘ You, my 
brothers, arc witnesses.’ Shortly after, however, he repented of this 

I Bail I. 20.'>, -00, 20J ; II., 12 ; Cf a. 13, pr»n-miuviuoiil ni;i\ siimlarly have been made 
above. and ruUoned by revocation or remarnago. Or 

* Three pix)noum:eiueiils of divorce may Iw two of the imniouncemenU may have boon sim- 
uiado (1) either simultaneously, or (li) in the iiltaiicously made and revoked or fallowed by 
jirst instance a single pronouncement may be re-inarrhigc ; and then .i third pronouncement, 
luado, and tlie pronouncement may bo eitlier • ” Au account ol the manners and customs 
(a) revoked, or (b) allowed to become absolute of tho modern EgtpUaus ” by Kdward William 
and the marriage dissolved, and thereafter the Lane, Cb. VI. IS'JO, p. Id 1. 
patties may have remarried. Then u second 
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KishtH of 
Inheritance 
locate of 
death durlii'4 
• ‘iddat.' 


act, and wished to take back his divorced wife ; but she refused to re- 
turn to him, and ap2>ealcd to the ‘ Shara Allah ’ (or Law of God). The 
case was tried at the ‘ Mahkemeh.’ The woman, who was the plaintiff 
.stated that the defeudairt was her husband ; that he had pronounced 
against her the sentence of a triple divorce ; that he now wished her t«j 
return to him, and live with him as his wife, contrary to the law, and 
consequently in a state of sin. The defendant denied that he had 
divorced her. ‘Have you witnesses ’ said the judge to the plaintiff. She 
answered, ‘ 1 have here two witnesses. ’ These were the men who were 
liresent in tlu: eoffee-sh02> when the .sentence of divorce was pronounced. 
They were desired to give their evidence, and they .stated that the defen- 
dant divorct'd hi.s wife by a tri^ilc sentence, in tlioif ijresence. Th(> 
defendant averred that she whom ho had divorced in the cofloe-sliop 
was another wile of his. The idaint iff declared that ho liad no other wife , 
but the judge ohserved to her that it wa.s imfiossiblc .'<he could know 
that ; and asked the witnesses what was the name of the w^onian whom 
the defendant divorced in their presence. They answered that lhe\ 
w'ere ignorant of her name. They were then asked if the.) could sweai 
that the iilaintiff was the woman who was divorced before tliein. Their 
reply was that they could not swear to a woman whom they hail never 
semi unveiled. Under those circumstances the judge thought it advis- 
able to dismiss the case, and the woman was obliged to return to her 
husband. She might have demanded that he should iirodiice the woman 
whom ho proposed to have divorced in the coffeo-shoji, but he e.ould 
<‘.asily have found a woman to play the part he required, us it would not 
have been necessary for her to show a marriage u-rtilicale , marriages 
being almost alway.s performed in Kgypt without any writien contract 
and sometimes even without witnesses 

“ It not infrequently' haiijicns that, when a man who has divorced 
his wife the third time he wnshesto take her again (she herself consenting 
to their rc-union, and there being no witnesses to the sontciiee of divorce, 
he does so without conforming with the offensive law before mentioned) " 
i.e., the requirement of s. 41, above. 

(6) A.S to Rights of Inheritance. 

154. Subject to .s, 154 a, below, if the husband or wife 
dies after ‘talaq’ lias been pronounced and while the latter 
is in her ‘ ’iddat,’* — 


I .llld bCU s. 1 oj. 
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(1) where the pronouncement was revocable, • — they Section 154. 

arc reciprocally entitled to inherit ; 3 ‘ 

(2) where the pronouncement was iircvocable, or rcvo^HMi. 
where three pronouncements, not referable to any act " .uvorcr 
jiroceeding from the wife, have been made (a) the husbajid 

does not inherit from the wife if she dies dining her 
‘'iddat the wife does not, according t«> Jlanafi and 
►Shiah law, inherit from the husband, unless the ]nonounep- 
nieut or pronouncements is or are made while the liusband 
is in death-illness, and the wife has not expressly or inipli' dly 
consented to an irrevocable or triple divorce as tlie case 
may be ; ‘ according to Shafi’i law the wife does not inherit 
in any case after an irrevocable divorce. 

Spc s. 157, below, and the illast rations following it 

154a. Where the marriage has been dissolved by an '■ 

• "f marriaKc 

act proceeding from the wife, done while she wa.« in death- "t wife’s 
illness and folloiied by her death during the jieiiod of 
‘ Mddat,’ tlio husband is entitled to inherit. 

Sco the illustrations following s. 157. below. 

155. In order to determine, for the pmpo.ses of ss. 154, 

and 154a, above, whether or not a divorce has been pro- aworce 
nouncod during (lcath-illnes.s, (1) where the divorce is pro- 'mnsn'is 
nonneed by a person holding an irrevocable power to 
divorce, it will be considered to be pronounced at the time 
when the power was given ; (2) where it is pronounced by 
a person holding a revocable power to divorce, it will bo 
considered to be pronounced at the time when it was 
actually pronounced.® 

156. (1) According to Hanati law, where the husband 
dies during his wife’s ‘’iddat,’ after making three revocable, 

I Wheiher the divorce is pronoiincoa in * Bail. 1. 277, JI. 122. 

death-lllnessi or “ in health " ; the expression » Bail. 1. 278. 

•in health" meaiiini! In thi« nonnectioii. Ball I 278, 2.'10 ; IT. 122. 121. 

llrnt the person is not in dcath-lIlness . ms- j Ball. 1. 278. 

explanation to SP.'iB, below. e Ball. I 28-1. 
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nf husband. 


IllUHlralionx. 


or one irrevocable pronouncement of divorce, such pronounce- 
ment not being referable to any act proceeding from the wife, ’ 
they or it will bo presumed (if the wife so affirms) to have 
been made in death-illness unless the contrary is proved. ^ 
(2) According to Shiah law the presumption is that 
the pronouncement was made in health. ^ 

See tlie illustrations folloAving s 157, below. 


157. According to Shiah law, where a wife is divorced 
by the husband while he is in death -illness and he dies ‘ 
within a year of the pronouncement of divorce, '* she 
inherits from him, whether the divorce was revocable or 
irrevocable, provided that she remains unmarried,® 

(1) H pronounces a revocable divorce against his wife, W, An 
impediment, which, at the date of the divorce, would have prevented [K 
from inheriting is removed during her “iddat, * and then H dies, while 
the ‘ hddat ’ is still unexpire<l. W is entitled to inherit from H. 

(2) H id separated from his wife, W, for impotence after the lapse of 
the year given to him for consummation and If exercises her option 
in ‘ marz-ul-mnnt,’ and then dies within the ‘ ’iddat. ’ H does not inherit 
from If, the cause of separation having arisen befote doath-illnoss. 

(.*1) If H is separated from his wife. If, for impotence, while he is 
in dcath-illnos.s, and he dies before the ‘ hddat ’ of If expires, IK docs 
not inherit from H, a.s her act broiight about the divorce. 

(4) II slanders his wife, If, while in health, and takes the ' li'An,’ 
against her in death-illness. If inherits if H dies in her ‘^iddat.’ 

(5) If, during the death-illness of the linsband, the ‘ila ’ U of vow 
of abstinence is made, and he dies of the ill ness after the expiration of 
the period of the vow while the w'ife is in her ‘ Mddat,' she is entitled 
to inherit. 

(5) K, in his death-illness, is asked hy his wife, ir, for a revocable 


1 Si’P s. 154 (2). 
i Bail. I. 282; sec s. .'VB, above 
1 Bail. II. 123-4. Sro (he footnote to Uio 
word Irrevocable In «. 15t, (1), above. 

* Dcath-illucas or mnrr-ul-ma»( implies that 
the person In question never recovered from 
the illness : see 8 . 396b, explatmtton, below , 
i( ho recovers from the Illness diiriiie which 
divorce was pronounced, she does not inherit 
unless It 13 a revocable divorce and he dies 
while she m in iier*idda(. See a. 154 (I), above. 
5 Tiif nn'aiinm-fa-Hnm, (a Shiah Timaib 


text) omits t lie piotjsion nbout death witliiu a 
jear. Tile proienee or .sKscnce of the provision 
H, it is submitted, not very important ; it would 
-cldom happen that a person should really be in 
death-illness and thereafter continue to live foi 
.a year. 

B Ball. II. 122. 

T Bail. 1. 277. 

s .See H. 201, below. 

9 Bail 1.281. 

10 See ss. 193, 19 1, below. 

11 See s. l-IS, bclo-\\. 
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divorce, and he divorces her irrevocably or three tinics : IT is entitled Section 157, 
to inherit, if l£ dies during ‘ Mddat.’ i 

(7) H, being in health, says to his wife, 1^; “ When the beginning 
of the month comes, thou art divorced,” and at the beginning of <he 
mouth, H is in death-illness, and then he dies; IV, according to JJanafl 
law, is not entitled to inherit. 

(8) H, while in death-illness, pronounces a tlivorce conditionally on 
his wife, W, doing some act which it is in her power to a- <,.<1 doing as 
entering a house, and she does so, and thus, under Hunati lau effect e.itcs 
a divorce ; W is not under Hauafi law entitled to uiherit - 

(9) H, having four wives, divorces them <dl dnrinsr ‘ nia:/ -id-maid 
marries four others, and consummates the marriage, witi <he)n, and ^ben 
dies during the period of their ‘ Mddat. ’ All eight are caul lerl to irhf ill '■' 

See also the illustrations to s. 041, below. 

The author of the ‘ Da'ayain-ul-Islain ’ laj it down a.s being in- 
eumbent on the husband to give a ‘ mit’at,' or present to the wife on 
divorce. 'Phe value of the present mu.«fc correspond to the means 
of the husband. This duty is based upon the Quran whi<*h reipiiics tlu* 
husband, if he “ dismiss ” his wife, to do so with kindness 'I’hc \orst‘ of 
the Quran is cited in the comment to s. 151, above. 

§ 2. — Dissolution of Marriage by *I!a.' 

158. (1) Where a husband, who has attained puberty, • iia > a vow 
and is of sound mind, ^ swears by God that iu' will not ciimaT'” 
have sexual intercourse with his wife for a ])eriod of four 
months or more, or for an unspecified period ( or according 
to Hanafi, but not Shiahj law, where he vows that he will 
undergo a penalty should he have such intercourse) lie is 
said to make ‘ ila.’ '* 

(2) In Shiah Ithna ’Ashari law, ‘ ila ’ takes effect only 
where the marriage has been consummated. ^ 

(3) In Shiah Isma’ili law ‘ ila ’ can be made only when 
the wife is not in her menses, and when the husband has 
not had intercourse with her since her last menstruation. 

1 Bail. I. 280. J47-148. JIa la the Arabic for " awearins.” 

2 Ball. I. 283. Tho husband who baa made ila la called mult 

a Ball. II. 124. and the wife with reference to uhoin It la made 

* ICariiod permanently, and not by mul'a : is called muhi. 

Bail. II. 148. 6 Ball. TI. 148. 

Ball. 1, 204f el se?7. ; Hod, 100 ; Bail. II* i Dt,*a]/am-til-h}am (Jiattg}. 
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(1) H .says to If, his w'ifo : (a) “I swear by God that I .shall not 
approacli thee/’ nr (h) ‘‘ Tf I approach thoe, pilgrimage or alms <ir 
fasting is incumbent on mo.” ‘ The first is a valid ‘ ila ’ according to 
.dl schools, and the second according to Hanafi law. 

(2) H .says to his wife, If: ‘‘ When I ajiiuoai-h thee, prayer, or to 
lollow a bier, i.s incumbent on me*' . there i.s no ‘ ila ’ as these duties 
are inciimbenl. on all: nor if he says: “If I approach thee thou art 
divorced 

159. Where a husband, who has made ‘ila,’ abstains 
I'rom intercourse with hi.s wife for four months during tlie 
period therein comprised, — (1) according to Hanafi law th(‘ 
marriage is dissolved with the same legal results, as if 
there had been one irrevocable pronouncement of ‘ talaq ' 
made by the husband ; ^ (2) according to the Shafil and 
Sliiah schools of law, the wife Is entitled to apply to the 
( 'ourt for restitution of conjugal rights, and on her doing 
so, the husband has the option of either divorcing her, or 
resuming sexual iiitcrcoiu*sc, [and, mnble, on liLs refusing 
lo do either, the (^ourt itself may dissolve the marriage.]'^ 

160. According to Hanafi law, ‘ ila’ may be canccUcd by 
the husband resuming intercourse with his wife within the 
period to which it refers, provided that he ha.s not con- 
tinued abstinent for four months during tlie .said period ; or 
by a \'erbal retractation thereof, provided that, at the 
time of such retractation, and during the whole of the un- 
expirod jieriod to which the ‘ ila ' lefers, .sexual intercourse 
hetween the husband and wife is, and has been, impossible. ' 

161. Where, within the period of ‘ ila,’ the husband 
asserts that he has avoided the oath or vow, it will be pre- 
sumed to be avoided, but after the said period, there is no 
such presumption unless the wife as.sent.s to it. ® 

I llail J. -.i4‘J.ll H7-8,Hril llin prefvrencv to llm other Bail. II. 14i), (par 

; Had J. 294 ; Hed. 109. I, II. J(}, 17). 

I Bad. II. 149 {leamd); Hed. 109. Hiit ♦ Bail. I. ;joo, 301 , [fed. 112. 

< I '* ’i'lie judne has no power to rompel liiiu 5 See .'jc, .above. 

Ill do edtier (r r, restitution or dDoree) in 8 Hail I ,{()|, 
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if J. — 'KhuV' and 'MubaraaV 

(1) Definition and Form. 

162. (1) Marriage may be dissolved by an agreement ^ Seution lti2 

between the parties, for a consideration ])aid, or to b<' paid, !,!?rrUBe^b 3 .°^ 
by the wife to the husband. .f.-ioiinoin . 

(2) Where the wife alone is desirous <»t' !)<ivijig the Kimi* • .mi 
marriage dissolved, such an agroenient is called i. * khii!‘ .iisu..^uish<M. 
where both parties are so desirous it is called a ‘ nuibarttdt.' • 

In the ‘ Da’ayam-ul-Tslain ’ it is said that hi a “khiil' ’ tii.’ ceusiiln ■ 
tiem paid i.s th(i ‘ inahr ' and soinothin«» iiioit • in iini. > a .li it i- I -s^ 
than the ‘ inahr.’ 

163. Ill accordance with Hanaii law, - <i kim! ' ()rF..im..i 

‘ nmbara at ’ is cftected when the husbami makes a proposal. miih,ir.i .-it * m 
for a consideration, to pronounce a ‘taiaip’ or otlierwise to 
dissolve the marriage and the wife at the same meeting 
accepts the proposal ; •* the proposal and .icceptanei' 
need not be in any special form of words , '• tlie con- 
tract itself dissolves the marriage without a ‘ taiaq ’ being 
jironounced. '• 

164. In accordance with 8hiah law , ( I ) an igrecmcnt (&hnth nw.) 
by way of ‘ khur ’ must be made in the presence of two 
witnesses, and, where the marriage has been consummatcfl, '' 
it must be made at a time Avhen the wife is in a “ tubr,' '' 


1 lliu quealiuii arise MliL-tlii-r or not 
I lu‘ \Mlt> liiv., coii^cnlud to the dnorre, referrm <• 
uiicilit be made to llauitg Pit y.Ma Lon Magutc 
(1911) la Bom. I/. K. 404, 409 tl>. C.) , aceonl- 
iii'l to the Biirmeso Buddhist law the ilsthts ot 
till- iMrfii's differ vlicrc .i divori'f h fineii with 
the eonM-iit of the wile, aud wllere without it, 
.nul the l’ri\y Council licld that where the wife 
.illowis a decree for tlniircc to be paused a!?aiiii.l 
her.scll, it does not iimnimt to eoiiaent to the 
divorce. 

2 This work h written “ khoolu liy Baillie 
III lus DiBest. Baillte represcnls the Arabic 
letter 'em by vowels marked with the cir- 
eiimllcx. This inode of transliteration la miu- 
leading. The word khul* la, in Arabic, a mono* 
i.yllable, the QnnI letter Ijelng not a vowel, but 
the guttural couaonaiit 'tin which la usually 
represented In this work by an inverted 
apostrupUe I * J. See the footnote to the word 


ill tin. tumnieiil (o ^ 'Hi, above. 

"• Bail J HU, 11 l.'o The word i^ pro 
iiouuced iao'jfj«-ra-at, the lina! two .ire 
Miiinded separatelj, beiiis each short, IiKi- lie 
sound ol It III icoMaii. 

* >or .'shiah l.iw, 'ce ». 104, below. 

3 Bail. 1 , 301, 31 1. As to the aarae meetiin.', 
bee Bail. I., U, '37 . lied. .18, ST. 

0 B.iil 1.. 301 

1 Jn Jiiui-ul-Hii/ieem \. LiUce/aloon-nte,i>a 
(1861) 8 35oo. 1 A , 379, there was a " kho 
lanjimli," but the husband pronounced a 
divorce, and the Privy Council held that the 
divorce was independent ot the khulf. The 
whole tianaaction was, liovvever, vitiated Iiv 
eruelty aud ill-usage against the wife. 

s For Sunni law sec a. 163, above. 

9 I. e,, a time when the nieiistrnal course', 
are not on her. 
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unless the husband is absent * from her , ^ (2) where the 
proposal for ‘ kliur ’ is not made in an Arabic sentence 
containing that word, or its inflection, it must be followed 
by a ‘ talaq,’ pronounced in due form by the husband ; ^ 
(3) an agreement by way of ‘ mubaraat ’ requires the use 
of no special formula or words, but it must be followed by a 
‘ talaq ’ in due form.® 

(3) Legal Effect of ‘KhuV’ and ‘Mubaraat' 

165. (1) According to Hanati and Shiah Isma'ili 
law, the dissolution of marriage on a ‘ khul * ’ or ‘ mubara at’ 
has the same effect as a single irrevocable divorce. ^ 

(2) According to Shafi’i law a ‘ khul’ ’ or ‘ mubara at ’ 
is not considered as a divorce for reckoning the three 
divorces referred to in s. 41, above. •’ 

(3) The Shiah ‘Ithiia ’Ashari ’ authorities are divided 
on the point referred to in sub-section (2), but they arc 
agreed that the wife may re-claim the consideration paid 
to her for a ‘kliur’at any time during her ’iddat,’ and 
if she does so, the husband may revoke the ‘ khul’ ’ at 
his option. 

166. A ‘ khul” or ‘ mubaraat ’ does not, in the absence 
of express agreement, affect the wife’s right to claim from 
the husband, during the period of her ‘ ’iddat,’ maintenance 
for herself and for children borne by her to him, and wages 
for suckling such children, if she is required by him to do so. 

Tn thd ‘ Da^ayain-ul-fslain,’ a .Shiah Tsma'ili authority, it is stated 
tluit the wife has no right to maintenance during ‘ 'iddat.’ 


1 Cf the Slibili mil’ abmi*. tliu ahmn moiU- 
111 iliviirfi’: comment to s. 130, .ibokc 
3 Bail. If. 133-134. The Difiiuam-ul-Iilnin 
I iMitains III) rcterciice to the ,\rabir. Uiigu.ige. 

*11111 If. 12!M37. It will 1)1- seen, then- - 
line, ih.it III the Shiah i.iw, miibarmil iloe-, iioi 
ii|ier.ite as a ilissolulion iil laarriagu. 

* Bail. 1. 303 ; {Sutex). 

Tim result of biib-iKCtloii (1) la that the parties 
caiiiiut rumiinc their m.arital state, unless there 
U a fresh marriage. Though the Shiah authori- 
ties arc ilivideil on the point whether or not a 


thnfi is a ilivori'.e, they agree that it is irtevoe, 
able; Bail. II. ]35 ; anil, if the hiisbaiid dies 
iluriDgtlie wife's ‘iddat, slie does not inherit 
unless the KhiiP was agreed upon ilurlng 
pinra-ut-maut. Bail. II. 12.3. 

'» Sharh-i-Vnjayu, book on JS'ikah, ihapter 
on ' khui‘' , see s. 11, aboM-. 

6 Ball 11. 121). 

I Bail. II. 135. 

t« Bail. I. 303--30(i ; cf. gs. 294, 300, 316(2) 
317, below. 
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167 . (1) The Hanafi authorities differ as to whether or Skctjon 167. 

not, in the absence of express agreement, the rights relating ? u"? ’Ttrui 
to dower are extinguished by a ‘ khul * ’ or ‘ inubara at.’ ' "" 

(2) Abu Hanifa holds that such rights are extinguished 
by both ‘khul” and ‘mubaraat’; and his opinion is 
adopted by the ‘ Fatawa ’Alamgiri,’ ’ ‘Hidayu.' ‘Diirr- 
ul-Muklitar,’ and ‘ Sharh-i-Viqaya.’ ' 

(3) Abu Yusuf holds that they are extinguished b} 

‘ mubaraat ’ alone, ® and not bj' ‘ khuF.’ ’ 

(4) Imam Muhammad holds that they are extinguLsIinl 
by neither. ^ 

Tt might a[)[K'ar at lirst sight that (contrary to Ahn Viisui .■« view) 
the dower rights would ho extinguished rather by a ' kind’ ’ (t t. when 
iho wife alone is desuous ot separating) than by a ’ mubaraat ’ (/ r when 
both parties desire it : see s. 1G2, ahov<‘. 

.Vbu Yusuf’s view is, perhaps, based on the ground that where both Ui.i-nuim iw 

parties agree to dissolve the marriage {i.e . in a ‘mnbaraal ) (he> should b<‘ 

placed as nearly as possible in the position in which they would have been 
had they never married. On the other hand, as the hnsbaiid can always 
dissolve marriage by ‘ talaq,' it is a necessary precaution that Ik* should 
not bo tempted to drive the wife into a request to di\oroe her so that he 
may gain ])ccimiarily, * At the .same time, when the \\d(‘ i," trying to 
bargain for a release from an unwilling husband by a • kind*.' .Vbn Viisuf 
may have thought that it should be presumed that the bll^balld will 
expressly pro\lde for all the terms that be desires ni his faxoni'. 

The first instance of " khnP ' rccorde«l in Idam is s.\id to be that ot rcLuratHl 
the wife of Thabit ibn Qais, who asked the I’rophct to get her Inisbaiul t ' > 
divorce her, on her giving him her garden. ’Phabit was \er\ ug1>. and 
bis wife is reported to have .said- “If I had had no fear of (lod, I 
should have .sti’uek him on the face whenever be ajiproaebed me ' ‘ 

The effect of an agreement b^ way of a ' khuP in which c\|)rehs 
provisions with regard to the rights relating to ' mahr' have not iieen ‘ ’ 

made, is not ipiito clear. inu couira* 

There are two extracts quoted inllio ' Falawa ’Alamgiri ‘ which both j rjictr< ite.i 
bear on this point, but which appear to be ineajiable of reooneiliation. tu me * Fat .-ova 
'Phe first ' is takenfi’om the ‘ IVTiihil,' ami is an ilbihlration of tln^ nde in 

1 [Sail. l. JO.l — 3t)(i. ♦ Mhurfi-i'Vi'iiiii'i, \<>l. IJ Uiiok of Xikuh. 

2 Sec comment. eii tm ‘ 1 /ihI‘ ’ (nil imt.). 

i Of. Uftil. I. :)(U, (p.nr. •'.) Ilnil. I. imi (pai. 1.). 
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Section 107, 

1, represent- 
ini; Abii 
lliinifa’s 
views, 

2. represent- 
inii Imam 
Nuliam- 
jimd'n. 


Sccouil 

extract 

inserted 

probably 

through 

in.i(lverlenee. 


ficcordaiicc with the opinion of Aim Hiinihi, az., that aftor fi kind , iii 
tho absence of express agreement, the wife ('.'Uinot ask for hei unpaid 
dower, nor, where dower has already been paid, can tlie husband demand 
ro-payment of any j)art thereof, even though tlii' marriage has been dis- 
solved without being consummated. Thesecmid (‘xtract' is taken from 
the ‘ Wajiz-i-Kurduri ’ of which the effect is as follows • II marries W 
for a ' mahr ’ of Hs. 13,000 which is unpaid, and thi'ie is a ‘ kind’ before 
consummation, in consideration of IK (the wife) paying Us. 1,000 (nothing 
being .said in the agre.ement of ‘ kind’ ' about the ■ mahr ) In that event 
it is said that the l*s. (,000 which are payable in IK as consideration 
lor th(i ‘ kind' ’ are to be set off against the Us l.oOO due from K to IK 
fur her mahr, and IK is entitled to Us. oOO from tho husband — in 
other words, the dower I'ights are not e.xtinguished by tlu* ‘ khuK.‘ 
This second illustration is in accordance with the opinion of imam 
Muhammad, (whose opinion, no doubt, the ’ Kurduri ' has adopted). 

Uxcept, however, for the ((uotalion contained in the illustration 
which is above referred to as the sitoikI c.xtract, ’ the ’ Fatawa 'Alam- 
giri ’ has adopted the vdew of ,\bu Hanifa, and it would seem that tho 
said second illustration has erejit in b> madvcrteuei', ‘ a fact that is not 
inexplicable when it is remembered that that work is a digest of 
innumerable extracts from almost all the boolw of .nithoritv, ingeniously 
pieced togctlicr like mo.saic. 


» Kimi* ’ ur 
' mubani at ' 
does not 
effwcl,— 

(a) ordinary 
debt- of 
husband 
a ml a ife to 
cafh otlmr, 
(l») nor any 
right ■! 

iilbi'i tli.iii 
thoM' lie- 
pending on 
marriagn 


Sir Rolaml Wilson seems to have committed an ovm'sight lu coiinec 
tioii with this iioinl. Under s. ,*31 of his valuable Digest ho states that 
the ‘ Fatawa ’Alamgiri ' " as rendm-ed liv 13aillic is holf-coiitradictory,” 
not rcfciTiiig to the pas, sages merit ioiwd above, bid (o Mm following three 
sentences which occur in one paragraph' or :.. — (1) " ‘ koola ’ and 
’moobarat’ cause iwcry tiylU to tall or cea,s( . which citlioi party lias 
against the other, tleptmlinij on nniniaijr. " (2) ' When a ‘ kboola ’ i,s 
made by means ol the wind 'kboola it docs not occasion tlii' release ot 
any other dehl.i tiuiii dower , and (3) '* In like manner with regard to tho 
word * moobarat,’ though theie is a ihlfcrciiec ol 'ipiiuon. the correct 
view is that it does not oeearion the relea,se ot other debts than dower.” 


These throe sentences, it i.s .submitted, are not contradictory to each 
other, but they supplement each oMu*r. ’I'hus the (irst lays down that 
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“all ri(jhLs tfejientliiKj on murrirnjc " fall or coasc* m other words that Skc:tjon I (>7. 

then; is a (liHS()lu1i(jii of marriage 'rhis does not mean that Uk; rights of 

tho wife to he paid her debts also ecaso ; for a right to he paid her debts 

surely does not <lopond on her marriage. However, the (piestion mav 

sometitnes arise whether in addition to what tin; wife has .mreed to pay 

as consideratiojx for the ‘ khul',’ she N to he presnnuil to lave also 

released her rights lo be paid sneh of her diHi as her hn-hand owes lu'r . 

the second and third sentences cited above, answer this ipie-'iim in tlio 

negative Kinally, the point may still have to he coiisidei ed. whci >,er cium lo • raahp’ 

'inahr' is to lie taken as a “ riijht depending on inaiTiag.; " (in whi 1; 

ease it would • dro])” under the (list sonteuee) or <i det//, indi-neialem’' .in^ini! 

due, in which east* it \v;ould under the second sentei he j)la»\ i < n riaKr,"'” 

the same footing as other debts, ( and remain unalTceted hv the ‘ tlml' i “ >' ' * 

‘Mahr’ is. no doubt, a debt whkh often becomes payahh*. at lead as to 

part thereof, only after a dissolution of the marriage, either In rleat!’ 

or divorce, hut on the otlurhand. in it-' origin it does depend on 

marriage. 'Phis ambiguity about tho nature of the dower-deht is ii'llected 

in till' fact that a dowm-deht is jiliued in a category !»> itself, and is 

not considered on tho sanio basis as other debts (see the second si ntenoe 

cited above) , and tin! t here aro .some authorities wlio think that ‘ mahr ’ 

should he eonsiderod as a •‘right dependinir on mariiage," and not a 

debt is shown In the third sentenee cited above. The majontt hold, 

howiner, that ‘mahr' in tliis respeet al«o is to ho considered as a debt 

like other debts There can. nevert helcss, he no doubt on the point 

that debts other than ol ■ mahr * are unaffi'cted by khur ' or ‘ mnhara at,’ 

just as such other debts arc unaffected by other modes of dissolving 

marriage (as, for instance, by the death ot the hnshand or wife). Jt 

is true that ' mahr' is in certain eirciimstances, extinguished as to half 

of it, when tho marriage is dissolved, \et it Is never suggested that a 

' tahuj ’ can alTeet in any manner an\ other debt due from tho hiis- 

hand to the; wife, c. tj., for money lent to him liy her. 

(d) lievocatiou of 

168. Where tlie husbantl has made a jiroposal for a 'i^'opatiou of 
‘khuT’’ lie cannot retract it, even though he may have imXisl.* 
purported to reserve an option to himself to do so ; but it 
is taken to be rejected unless it is accepted by the wife 
during the meeting at which she becomes aware of it, 

1 Of X (!1, i Bail 1 .111. 
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Skotion 
option 
I ram Pel 
l»v Ihc uili', 


JlfVOCtttiDlI I 

3)ropof;nI lij 
wife. 


Conilit'iunnl 
or pnntinL'Pi 
‘ kliiil* • 


No oiiliou t<i 
husband 1o, 
revoke ‘ kbut 


Option to wi 
to revoke 
kliiil* • 


Sulijeci of 
ponslrtrrotiiin 


Iiitreasc ol 
(onMiilernlion 


169. 'Hic wife may reserve an option to herself to 
witlulraM within a specified period of lime Iroin a proposal 
of ‘ Idnil* ’ Jiiade hy herself. 

170. Where the wife has made a proposal for a ‘ khul’ ’ 
she may retract it at any time before it lias been accepted 
hy the Imshand, and it is cancelled by her rising from the 
meeting. ' 

171. 'riie husband may projiose a ‘ kiiuP ' conditional 
or contingent on the happening of a future event, but the 
wife cannot make a proposal for .such a ‘ khuV.’ “ 

172. A ‘ kliuT ’ may not be agreed ujion with an 
option lo tlie husband to revoke it ; and where the parties 
jiurport to agree to a ‘ klud* ’ on such terms, according to 
Kanafi law, the ‘ klmV ’ is absolute, and the option is void ; ^ 
and according to Shiah law both the ‘ khnl’ ‘ and option are 
void. 

173. A ‘ khuk ’ may be agreed upon with iin option 
to the wife to revoke it. According to Shijili law the wife 
has, during lier ‘ *iddat ’ (occasioned by, and following, a 
dissolution of marriage under a ‘ Idiul’, ’) the right to de- 
mand repayment of the consideration whiidi slie lias paid 
for the ‘ khulV and if she does so, the husband lias the 
option to revoke the ‘ khuV. ’ " 

( 4 ) Connideiuiion of Klml'-’ 

174. Anything * that may be the subject of dower, 
may be the consideration of a ‘ khnr.’ 

175. 'Fhe consideration for a ‘ khur ’ cannot be in- 
creased after it has been once agreed upon. ^ 

1 Ji.iil 11. J'.i //(«/*. as tliwu I, III [unit 'miihr' to a auin Iw* 

2 Hail 1.31-1 than .'lOd \ B.iil. II 110; cf «. Pfi, 

1 Jiail. II. 13.'., 137. .i1mi\c 

♦ In Shull Uw tlxTL- IS no Mali ipiom- ’• Bail I 31(i ; II Mo 
mi'iul.ilioii ti) limit 1 1ll- fonaKlmlii'n lor a Bail. 1. 107, pt. «, 'lO, ahavc. 
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176. Where the parties separate under a ‘ khuP ’ on Section 176. 
a consideration to be determined thereafter, such considera- Dowpr iB 
tion cannot, unless the wife agrees, be fixed at a sum the'^n^idL- 
exceedingthe ‘mahr’ actually paid to the wife, nor, unlos -Sul? 

the husband agrees, at a sum less thah such ‘ mahr 

177. Where the parties have agreed to separate under 

a ‘khulV without determining the cons'deralion thereof, ‘ alir ’ already 
the wife is bound to restore the ‘ mahr,’ or such pai t the. cof ' 
as she has received from her husband. ^ 

178. Where the ‘khul” is in consideration of fi.,' wiipreron- 
whole of the wife’s ‘ mahr,’ or of sp3cifi3d property in \ alue mo • u 
equal to the value of the ‘mahr,’ lier riglit to (b.niiil Ih’duwl'r,' 
payment of the ‘ mahr’ from the husband is extingiii ihed, ^xSmred^ 
and she must return it, if she has aotuxlly received it. 

179. Where the ‘ khul” is in consideration of a frac- 
tion of the ‘mahr,’ (1) if the wife has not boon paid her 'J, 

‘mahr,’ her right to demand payment of it is entirely 
extinguished, and, the husband has no claim againsl her ‘‘“"er. 
for payment of the fraction of the ‘ mahr ’ so agreed to be 
paid by the wife as consideration for the ‘ khul ‘ ( 2) if the 

wife has been paid her ‘mahr,’ she must pay to the husband 

the fraction agreed upon (a) of the whole of the ‘ mahr ’ if 
the marriage has been consummated, or (6) of half of the 
‘mahr’ if the marriage has not been consummated. 

180. Where the wife makes a proposal to tlie husband Presumption 
for a ‘ khul” for a specified consideration, and the husband fouowiil^T* 
subsequently pronounces a divorce against her, which 
agrees with the wife’s proposal in its being cither single or 

triple as she proposed, the husband (if he so asserts) will, in 
Hanafi law, be presumed to have accepted Iier proposal for 

t BaQ. I. 311. Aa, in marriage, the “ proper tliat is the standard, 
dower ” is a standard for Axing the amount, t Bail. I. 311. (par. I ). cf. s. 176, above, 

due as mahr, (see s. 116, above,) so here it js a Bail. T. 306-307 

the mahr agreed to in the contract of marriage 
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Sboi’ion 180. a ‘ khur ’ and will be entitled to the consideration specified 
by the wife. ^ 'Phe Shiah authorities are divided on the 
point whether under the circumstances above referred to^, 
the presumption is in favour of a ‘ kliur ’ or of a ‘ talaq ’ 
Avithout consideration. ^ 

(5) ExigibUihj of Consideo'ation for ^KhuV ' 

181. In the absence of an express agreement specify- 
ing a time for payment of the consideration for a ‘ kind” 
it will be payable immediately"' but the dissolution of 
marriage is not contingent on the payment of tlie 
consideration.^ 

((S) Persons Authorised to Enter into a ‘ KhuV.’ 

Couiputi'iii-c. 182. A minor or insane person cannot vtihdly elfcet a 

‘ khuP. ’ •’ 

183. According to Hanafi law (but not according to 
IShatil or Shiah laiv) a ‘hhuP’ under conii)ulsion or by a 
person in a state of volunta.ry intoxication is valid : ® 
sed quaere. 

184. A ‘khuP’ may bo efiected through agents on 
behalf of either party. It is doubtful Avhotlio r for the 
purposes of a ‘khuP’ one person may act as agent for both 
parties.'^ 

185. 'I’he guardian of a niino] wii’c may, according 
to Hanafi laAv, validly effect a ‘ klmP ’ on her behalf, th^^ 
consideration being payable by the guardian and not by the 
wife. Whore the ‘ khuP ’ provides that the consideration 
is payable by the Avife, it is of no effect unless it is sanc- 
tionetl by her,® semble, on her attaining puberty. The 

> Bail. I. 312-3 13s but see ■*. 5B, above. cf. f. 117, above, 

» Ball. II. ISO. ® BaU. I. 31!) , II. ir.3. 

3 Hall. 1 314. ® 1- 318. 319. 

» Buzl-ul-Ruhfem v. TMieefuloonnista 0801) 1 Ball. I. 319. 

h Moo. 11 .\. 379 ; I. W. B. Ip. f.) 57 ; 1 Ind 8 Or majority see s. 5 b, above. 

.lur. (o 8.) 1 ; Sevestro’s Reports of ludian 9 Ball. II. 133 (par. 2), 129 (pur. 2). 

Cases aiBrmed on Appeal to ttaa P. C , VII. 251 



Cuimidnralloii 
of a * klml* ’ 
j>roiniitly 
IKiyablf. 
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Shiah authorities are divided on the point whether a Section 185. 
guardian can agree to a ‘ khu?’ on behalf of a minor wifeJ 

186. The guardian of a minor husband cannot validly - 
effect a ‘ kind” on his behalf. iius’wnJ 


§ Jf.- Zihar.^ 


187. In Hanafi law' ‘ zihar ’ is a declaration by the ‘ 

, iti S'liiiii law. 

husband (he being adult and of sound mind 2) that Irs 
wife^ {or any undivided part of her person, or any mem- 
ber wdiich implies the whole person) is to him 'ike the bj* ic 
{or any other part which it is unlawful for him to see) of his 
mother (or of a ny other peihon wdioin he i.s prohibited from 
marrying), ‘ 

(2) Jn 8hiah law ‘ zihar * is a declaration, made in theT" St'‘i''>t*''- 
])resence of two just witnesses, by the husband *’ (he being 
adult and of sound ndnd), that his wife‘s is to him like the 
back^ of his mother, (or of any other woman wdiom he is 
prohibited from marrying otheiwise than by affinity or un- 
lawful conjunction). Where the husband is not absent from 
his wife, and she is subject to menstruation, ‘zihar’ is, in 
Shiah law, effectual onh'^ if made when the wife is in a ‘tulir ' 
during which there has been no connubial intercourse." 

Tho ‘D.a’ayam-iil -Islam ’ lays down with regard to the Shiah 
law two further restrictions on ‘zihar:’ (1) tho marriage must have 
been consummated ; (2) tlioro must be the intention <n produce the effeels 
mentioned in s. 189, below. So that, if the husbaiul .sa,\s to his wife 
that she is like his mother nr sister, meaning thereb}' that .«he is as rlear 
or kind to him, or as mueh respected by him, there is no ‘ zihar,’ 


1 Hail. I. aio. 

I Ball. I 321,824 (p-ar. 2). "The hnshaiid 
must bo capable of makine expiation, hence 
t.he nhar of a zmmi, a boy or .an insane p-raoii, 
N I'ot valid.” 

3 Even though sho has been revoeabU 
ileorced, provided that her ‘ Wrfat ’ has nut 
.ADired : Bail 1. 32.^. 

4 Bail. T, .321-322. See eomoaeiit following 
s. 192. 

a In accordance with the majority of Shiah 
authorities, lie may be a mnfa, liualiaiid : Bad. 


II. 140. The point was coii^idered duulitfnl 
and left undecided in LwMun Sahtha v. Kamnr 
A'«</flr(1882) 8 Cal. 7.10; 11 ('al. B. U. 237 
« Not merely a part of iiei 
7 \*i otlier part, — •' exeepf by a weak tradi- 

s Ball. II. 139-140. Where the marriage ini', 
not been consummated there is some doubt a-' 
to whether zihar ma> Milidlv be made in ae- 
rordaiice with Shiali law But " later opinioni. 
favour the yi.-u " (liat i! is valid , Bail. IT. 
14tl 
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Section 188. 

Bestrictlon 
In point of 
time, place, 
condition 
or option. 


Legal effccte 
of • eihar.' 


Expiation 


JleccMlty 
for expiation. 


Legal effect 
of ‘zlhar.’ 


Salt by wife for 
restitution of 
conjugal rights 
after * rlliar.' 


Fresomptlon. 


188. ‘ Zihar ’ may be made subject to an option 
to revoke it, or restricting its legal effects to a specified 
period of time, or contingently on a condition being fulfilled ; 
but in the absence of specific provision it is irrevocable, 
perpetual, and absolute.* 

189. It is unlawful for a husband who has made 
‘ zihar ’ to have sexual intercourse with his wife ^ (and 
under Hanafi law, it is so notwithstanding that the ‘ zihar ’ 
was made in jest, or under compulsion or mistake) ; and 
the wife may prevent * his having sexual intercourse with 
her, unless and until he makes an expiation, which may 
be done by freeing a slave, or fasting for two months, or 
feeding sixty poor persons.® 

Expiation becomes necessary after ‘ zihar, ‘ and sexual intercourse 
i.s unlawful between the husband and wife till expiation is made ; even 
though, after ‘zihar,’ he should divorce his wife irrevocably, and then 
ro-marry her.® 

190. The fact that ‘zihar’ has been made does not, of 
itself, dissolve the marriage, or disentitle the wife to claim 
restitution of conjugal rights, even though expiation has 
not been made."^ 

191. On a wife bringing a suit for restitution of conju- 
gal rights against a husband who has made ‘zihar,’ and 
has not made expiation, he may be ordered to make the 
expiation: but he cannot be forced to divorce her.^ 

192. The husband’s assertion that he has made the 
expiation will be presumed to be true.® 

The following is an instance of ‘ zihar “ Suleman said ‘ you are to 

f Bail. 1. 322, 3S4, 3Sr>, S25 ; TI. 111. in the text, to explain its erope; moreover 

* lio^ap/im-ul-Ji'hin the paitlfs may, when the events take plaee, be 

» Cf. rewror AH v. {iUtttumvtal) Atit in a country where slavery exist" ; or the 
Blit {1>’7C), 11 P, n. 253, (No. 124, Ctv, husband may get a slave outside India freed. 
JVUOueXTS) whTe thecnnrt refused to order S Ball. I. 322-323 ; II, 139, 112. 
resUtiiUO'i of lonjugsl rlshts ns the husband 6 BhU. I. 323. 
had been guilty of apostasy. See ss. 60, 192, 1 Ball. I. 323 ; lied. 142. 

above. 8 Bail. I 323 (par. 8). But see s, 5A, above, 

e This provision bas been allowed to remain 
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me as the back of my own mother until after Bamadhan.’ Then Sbctiok 192. 
•Suleman slept with his wife when half of the month of Bamadhan had 
passed, and the Prophet enjoined him to make expiation.” ^ 

‘ Zihar ’ is a pre-Islamic institution, and, though, at its start, the its prc' 
formula does not seem to have been used except out of regard for 
wife, and as a sign of the husband’s respect for a woman whom he com- 
pared to his mother, * it had, it seems clear, degenerated by the time of 
the Prophet into an engine of oppression in the hands of the husband ^ a means ot 
It was not a divorce, and not necessarily followed by one, and its evil 
was, that while the husband had an excuse for refusing to give his protec- 
tion to his wife * and for disclaiming the obligations of a husband, she, 
on her part, was still kept in bondage to him. The Quran removed the 
hardship of such a ‘leonina societas,’ or rather ‘leonina dissoluliu 
societatis,’ and gave to the wife the option of having it determined for 
once, whether or not the husband wishes to dissolve the marriage. 

Where the husband has used the formula with the intention of making « i 5 ,har ‘ 
it serve the purpose of the pronouncement of a ‘ talaq,’ ho is entitled to 
(to so : he may (under Hanad law) pronounce a divorce in terms as highly of • taiaq.* 
metaphorical as he chooses, and as the Prophet is reported to have said 
that “ such a form of speaking was, by general consent, understood to 
imply a perpetual separation,” those terms might have been interpreted 
into a pronouncement of ‘ talaq ’ in the form of a well understood figure 
of speech. Still the words had an evil association, and Islam entitles 
the wife to demand, that if the husband desires to divorce her, he should 
do so in more approved terms— in terms which leave no doubt as to 
their effect. 

But the case is different where the husband makes ‘ zihar ’ without ■ zihar ' 
any intention of releasing the wife,— apparently, as a mere pretext lor 
not fulfilling his obligations, and with a desire to keep her in cruel dissolving 
suspense.* In such cases his conduct could not be allowed to pass 
without some mark of disapprobation, by the religion which took women 
under its special protection. 

Hence, where the husband makes ‘ zihar ’ with the intention of 
dissolving the marriage, he is asked by the law of Islam to do so in other 
and clearer terms : where he makes it without such intention, he is 
required to make an expiation for trying to over-reach his wife. 

1 Miahe<a-ul-ila»hbtt, Book XIII, ch. slli. * So Sbylook says, ” I have an oath in 

liart 2, Hattbrnn, 1. 122. heaven ; shall I lay perjury upon my aoul ?— No, 

2 Cf. Smith's "Kinship and Marriage In uot for Venice."— Herrh. of Ven., IV. 1, 228.230. 

.Vnolent Anbla," lOSn. ; and the commen* One ml{^t exclaim ; " Oh what authority and 
tatlm on Quan, ZXXIII, 4. i>how of tmtb can cuuning sin cover Itself 

s Qona, xxxni. 4. wlthal.’'~-Hacb Ado, IV., 1, 82, 33. 
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J4& DISSOLUTION OP MARRIAGE ‘ZIHAR’ 

‘ Zihar ’ has hardly any importance .so far a,s the law courts in India 
are concerned, 'fhe tvords do not come ualiirally to Indian Muslim, s, a.H 
they did fo the Aral>s, and a person wishing deliberately to give his wife 
a cause of action for restitution of conjugal rights in Tntlia. would 
probably adopt an easier, more ii.siial, and b<‘ttei’ understood mode of 
doing so; still, it is difficnlt to anticipate, by rt'asoning, the eoiirse 
that such a ]jcrson may ailopt. 

Should a person of .siifneient acquaintance witli the (ixptessioiis and 
institutions of .i distant count ly be desirous of trying the experiment, it 
is still jiossible, that the wih* may prefer not to sue for restitution of 
conjugal rights; but, if ^lie does so, before the suit could come on for 
hearing, tJie luisliand uonid lia\«* plenty of time to make up his mind 
whether Ik; should not setlh* the suit with the w ife, or ('iid it hy divorcing 
her. If he ilo(*s neith(*r, the court would ho bound by law to offer to the 
husband the option of divori mg or expiating, and, it is submitted, if 
necossury, to take e\idence ot the. fact whether or uot expiation has been 
made. As extiiatioii has to he made by overt acts, tlioro woiihl probstbly 
bo no more ditticult\ m deeidiiig whether or not it had been made, than 
ill doeiding many ol the qiii'stions that ordinarily come hcfoni the courts. 
In deciding wludlier a .sla\e has been emancipated or sixfy poor persoii.s 
have been fial, no religions (piestions are involved It is eoneeivable 
that a (|ueslion might on some occasion arise whelher a fast is proper. 
A fa.st is no doubt a leligiou.s institution, but Iho courts havo to cousiilei' 
religious rites, and to decide upon thorn whore civil liglit.s .iro iin^olved 
Tho.so remarks have .seemed necessary as doubts have been oxpre.ssf'tl as 
to whether it w'ould bo pos.sible for an Anglo-Indian Civil Court to give 
effect to the rules relating to ’ zihar ’ ; and the donhts am saidto “ arise 
from the nature of the prescribed expiation.’' “ By what evidence,’’ 
asks the learned author, "'is the judge to sati.sfy liim.self either that the 
fasting has been made ' bond fide,’ or that it is .'-o iinpos.<ibIe as to let in 
the last (and for a rieli man tho easiest) altern.if ive, ” * o'/z., ot feeding 
sixfy poor persons ? The aaswer to the,se ipiestioas .seems to he tliat 
‘ liou.v lidcs ’ is not a necessary ingredient in the expiation, and even if it 
were, the fact of expiation having heen made would, it is submitted, bo 
.''Ufticiont to raise a presiiiuplioii that it was made with ‘ boha fides.' •* 

Tlie quest ion is, liow'ftver, of hardly any practical importance. 

• As il did lur iiialaiiii- 111 /'iizt katim ■ (' 1 . llu' lluder Hindu law relatiiii'lu 

Maitlu Bakih 11891), 18 Cal. J 18 ; 18, 1. A. .Vj. tin- imdhtv mUi which adoptlonii^rtt made. In 

■iiid ii'o KrhhiMutmi ^ Kimltiutumchuryiir V'rlnnti v, Venkata Baa (1876) 1 Mad. ,174, 

088 -.;) Mad. Hi:i. I'JO : 4 1. \ , 113, their Lordships ot the Privy 

® sir It NYilsiin “ AiiKlo-MulMHnuiadau Coum il ivier to the picKumptlon to he wade 

' 7., in such cases. 
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§ •5.-' — * LiV/iir.’ 


193. Where a Mussulman husband, being adult and fc>fc.cTiON 193. 
sane, has made a statemeni ’ that his wife " has been guilty of ‘ i • 

fixplaliiPtl. 

adultery,^ she has (if she has been regularly mai i-iod to him 
and she has not been previously notorious for loose life, nor i. Arcugation 
has borne a cliild of unknown paternity) ^ tlio option of 
applying to the Court to put the husband upon the alter- 
native of (“ither retracting the statement,'* or swearing foui ; VpplicntiDn 
times by God that she is guilty of adultery, and impreeatini’' TifV." ^ ' 
upon himself the curse of God if he acouse,s her falsi'ly. 

On the wife’s exercising the said option, inters ourse i '• '' 

__ impp'catloH 

between her and her husband becomes unlawful," unless the 
husband in his turn chooses the alternative of retracting liis 
accusation. 


If the husband chooses the 'iltcrnativo of swi'aring witli i 
the imprecation above, referred to, the wife has again the 
option of admitting Inn' guilt,'' or swearing, in the same 
mode, tliat she is innocent., with an imprecation upon 
herself if she be guilty. 

Making such oatlis and iinjirecations under the circum- 
stances above referred to is termed making the ‘ li^jin.' 

On the husband and wife having both reciprocally made 
the ‘ li’.'ln ’ the husband has the option of divorcing the 


1 Vcconliii'j tu Muli'i >tnil Ahull lap a lintnl) 
husbaud may do it by .signs, but In aceord- 
Hiice with Qanafl law a dumb husband cannot 
make h‘dn: Hod. Bail. If. IS.'i. Undu 
Shiah law Ihc husband must allege that he 
raught the uife in the act, and so a blind 
husband cannot make l?iin, and it is also re- 
quisite by that system that there should be no 
other proof of the adultery: Ball. 11 l.'>2 

2 Though the wife has been revocablv 
divorced, provided >-Iic is in ’idtliit, Bail. IJ., 
l.')3, but she must be perinaiiPiitly Tnarvied 
and not lie deaf nor dumb : Ball. IT. 15.'i. 

» TliP aceusiitioii m<iv' also be implied bv 
denying pateiiiili of a child borne bv Iiei 
Ball. ll. U)2. ( If. « SI, above 

a By Sliiaii law file wile must have been 
I haste, not notorious lor her had eharacter, 
.and the marriage must have been ronsiini- 
mated , Bail. II. 152. 


V Sluah law requires the U'l of .\i.thie l.iii- 
anage, unless 1 he parties are unatilc to use i( 
Bail. II. 150 (par. 2). 

6 She may not everiiso llie option,- -in whii li 
case the husband’s btatomeut does not prevent 
him from applying for restiluf ion of conjugal 
right- : Uunaini JUfjam v. Muhanumid Itwdinn 
All Khan (1!)00) 29 \11 222, and -ee Jaiiii 
V. Ih-vafee (1805), 3 W P.. 93 

7 But does not of il-elt •■opeiatc as a 
diiorie” Jaua v fli’pi/m- ( 180,>), i W. R.'OS. 

s B\ Tetr.ieting, he liei ome», in Mussalman 
l.iw hill le to be piiii'-lied i rlinin.illy for slan- 
dering his wile. Bail 1 .335-3.10. Imputing 

iiiicimstily to a woiiuii was first made action- 
able 111 Kiiglaiid, liy ‘>4 * 55 Viet. c. 51. 

d 111 whieli case .-he would be iTtminallv 
liable to be ptiiii-luid foi adultery iiiider 
Milliainni,idan l.iw Bail.! 


Oiltll .iPd 
iiiiprei at ion 
liv wife. 


Dissoliilioii 
of niarriiign 
alter mutual 
oaths and 
imprei it til Ills. 
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DISSOT.m’ION OF MAERIAGK ‘T.I’AN* 


Sbotion 193 


KItect o( such 
(HsRoIiitlon. 


Procedure on 
■li'an ’ In 
British Tiidlii. 


Adogillon o{ 
iHlam by oue oi 
the parties. 


wife, and if he refuses to do so, then, notwithstanding any 
agreement between the parties to forgive each other, or to 
release their liabilities, or otherwise to condone the alleged 
adultery, the marriage must be dissolved by the Court. ^ 

194. The effect of a dissolution of the marriage by 
the Court on a ‘ li‘dn ’ having been made is the same as 
that of one irrevocable divorce. ^ 

‘ Li'An ’ is perhaps somewhat less inapplicable to the circumstances 
of British India than ‘zihar.’ Should a case in which it is involved 
come up before the Courts, ss. 8-12 of the Oaths Act, X. of 187.8, partially 
provide a matihincry for the enforcement of the law. For (semdle) the 
Avifo by bringing a .suit for dissolution of the marriage under this rule of 
law would be taken, by operation of law, to have made an implied offer 
under the Oaths Act, s. 9.^ If tho husband agrees to make the ‘ li’An, ’ 
that would similarly be a counter-offer by him, and the wife’s refusal to 
accept that offer ♦ would naturally render her suit liable to be dismissed. 
Should, however, the husband retract the* accusation, the wife’s suit 
would, no doubt, fail, probably with the ‘ solatium ’ of costs. When, 
on the other hand, the husband does not agree to make tho oath, and 
does not retract the accusation, it all becomes “ part of tho proceedings,” 
(Oaths Act, s. 12) and it is submitted that the judge would then bo 
aiithorised to dissolve the marriage on the ground of justice, equity, and 
good conscience.® 

On the effect of ‘ li*An ’ for disclaiming paternity, see s. 218, below. 

§ 6. — Apostasy. 

194a. Where persons, not governed by Muhammadan 
law, contract, or otherwise celebrate, a valid marriage, in 
accordance with a system of law other than Muhammadan 


1 Hed. 123-120; BaU. I. 333-337; 11. 
123, 123. 

t Ibid. In Shiah law they are perpetually 
prohibited Irom IntermarrylnK : Ball. II. 29 
(para. 1), see above, s. 4S. 

• The comraleMon which the JndRe, is em- 
powered to iesne by the Oaths Act, a. 10, le 
also contemiilated by at least the Shiah 
authorities : " It Is not valid except In the 
presence of the judge or some one appointed 
by him for the purpose. Yet if the parties 
are content with a private person and take the 
l?Ja before hint It is lawful : ” BaU. II 1S6. 


• Under the Han«n law the Judge Is em- 
powered to compel the parties by Im- 
prisonment to take tho ‘ !?<*« * or to retract ; 
BaU. I. 333-330. 

It necessary the Courts will no doubt call 
in aid the maxim that bonijudieia eat ampliare 
juriadwtionetH, and also reasoning similar to 
that Vadnka VMl lamal v. Odakel Birjatutti 
Umah (1881), 3 Mad. 347. Proceedings of a 
like nature are not unknown In England. See 
Willmm V. Innea (1808), 1 Camp. 3«4 ; DanM 
PM, ibid. 366 Uoyd V. Wittan (171)4), 1 
Bsp. 178 ; Price v, HoUU (1813), 1 M. * 8. 106, 
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law, the marriage and its dissolution will be subject, in Suction IO^Ia. 
British India, to the provisions of that other system of law, 
and not to the law contained in ss. 195-200, below, not- 
withstanding that one of the parties to the marriage has 
after being so married become a convert to Islam.’ 

Section 194a represents the decision in a recent case. The* qiu'stion 
is of a class which is often difficult to decide. In some of its aspects, 
considerations of justice, equity and gootl conscionco arc not inapplicaiile. 

The law to bo enforced may, in other cases, be that of the defondmit 
(see a. 8, above). Hence, it is not, perhaps, iieriuissiblo to lay dowr. a 
fixed rule to govern every case But it seems desirable to ilraw 
attention in this work to the class of questiou.s that n>a>' arise. 

The rules of law that would be applied, by the Courts in a Muham- 
madan State, to a case where persons, who do not follow Islam, and who 
are married in accordance with their own non-Muslim law, do not apply 
in British India, inasmuch as, on this question, the law that prevails is 
the law of British India, and not Muhammadan law : the law of British 
India may generally be said to be, that the personal law of the parties 
should be enforced. In this last respect the Muhammadan law relating 
to ‘ zimmis ’ (non-Muslim subjects) exactly corresponds, in its latitude, 
to the law of British India. The Muhammadan law is thus stated by 
the author of the ‘ Hidaya ' : “ We an) commanded to leave them 
(‘ zimmis ’) at liberty in all things which may be deemed by them to be 
proper according to their own faith.” * 

Muhammadan law on this point may be divided, in the first instance, 
under two heads : (1) the law that has to be enforced by the Government ; 

(2) the law that has to be observed by an individual Muslim, wherever 
he be. The first is for the guidance of a Muslim State. It, in effect, lays 
down the policy that a Muslim sovereign must observe towards its non- 
Muslim subjects. Beyond referring to what has been just cited, showing 
that the policy which a Muslim sovereign is required to adopt, is, in 
substance, the same that the British Government has adopted, it is not 
necessary to deal with that head. 

With reference to the second of the two heads mentioned above, 
where persons, who have married under a non-Muslim system of law, 
adopt Islam, the rules contained in the texts of Muhammadan law are 

I Mudama Rowthrr V. Ratema Uihi tnattfr oj Kama A'umart (ISUl) 18 Cal. 2H4 . 

26 Mad. L. J. 260 ; (lovernment of Bombay v. Kmperor v Lazar (1007) 30 Mad. 550 ; Sundari 
(iattga (1880) 4 Bom. 330; AdminUtrator-Oenerat Letani v. PHambari Lftani (1905) 32 Cal. 871, 

V. Anandarhari (1886) 0 Mad. 466; In the * Hed; 7.> 
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Section li)l\ .virain not applioablf*. The reason ia that the Afusliin te\l.s oontemplata 
a State religion, lii India thora is no State religion 

Tn other words, the rules that are applicable in British India to 
converts to Islam from another religioii, who were married prior to their 
conversion, may be somewhat diCferont from the rules that would bo 
applicable to such converts in a Muslim State, a.s the laws of every 
religion are enforced in British India on a footing of e([uality. The rule 
of Muhammadan law is that when a non-Muslim is converted to Islam, 
he should appear before the ‘Qazi’s’ (lourt and ask that his or her spouse 
should bo r»vjuired to adopt Islam. On the spouse refusing to do so, 
the ‘Qa/i’ is empowered to dissolve the mamago. 

195. Subject to Act XXf. of 1850,’ where either 
JliffmV. ])arty iipoHtiitiscs from [slain^ the marriage becomes null 
and void.-’ 

Where, however, tlio parties had boon married according to Hindu 
law, and tlio woman adopted Lslam, it was held that her marriage was 
i'overncdby Hindu law, that, accordingly, the marriage \v as not dissolved 
liy lu>r adoption of tslam, and Hiat she could not subseipiently marry 
a .Muslim husband.'* See s. 194a, above. 

On the other hand, where a Muslim husband adopted Ghristianit}'^ 
it was hold that his marriage with a .Muslim wife became null and 
void .111(1 that if the woman purported to re-many during her ‘‘iddat’ 
though her maiTiage was invalid under .Muhammadan law, .she could 
not bo said to have luni a hn.shand living, and could not be charged 
with bigamy. 


196. Where a marriage is made void by the apostasy 
1 . othiiMhai.ii’i of the husband, (1) if it has been consumniated, the wife is 
^ ■ entitled to the whole of her ‘ malir ’ (2) if it has not been 

consummated, site is entitled to half of the ‘ mahr.’® 


I The Vet I'.rivi'h in full .ibiive, iiniler s. 1 
and see Sowroz v. (Miiixummnl) Azh Bifn 
(187fi), 11 P. B 253, No. 1-JI. CI\ JMTs where 
the ellect of fins Vet i-. iliseiMseil with 
meat luarnhiK. itouliioit and Camphell, .1.1 , 
liehl (Lin.lxay .T. -/(,* ) Unit the Vet does not 
.iffeet the Muhaiuinadaii law bv wliieh ,ipof-tasv 
depri\es the liusbanil of the rlelit tn sue 
for Trstitiilion of conjiieol Tlght« 

* Disrespi 1 tfiil l.-inKuaeu aKaio'-t tlio 
I’ropliet, and his law uttered b.v the husband 
III ii Ht of aiiKer, witlioiit any Intention to 
apostatise, does not dissiilvc the innrrlaKe ; 
(Mussamm.at) yam Jan v. Riuain BcJchuh 


(ISai) 20 I'nnj. Rec. 502 (No. 100). 

1 .Vs distingnished from ** dissolved,” see 
flail. 11 200, ss. 1!»6, 20l (uommeiit), above. 

♦ HuJansa Rimlher v. Falema Bibi (I'JI I) 
20 MatL L. J. 200. 

• Abdul Gham v. AzU-ul-Huq (1911) ;10 
i’.il. 109 ; Anur Beg v. Satrnn (1910) 7 all b. 
.1 9."i6, Imam Bin v. Ilaaan Bibi (100.5) n 
I’liiij. Rec. 300, ( No. 85). 

0 Hall I. l«2, IT. 29, 125, 127. In India, 
however, dlinciilt riiiestlons may arise as to 
the effect of this rule. See .Mad. 0 and com- 
ment to s 9, abo\c. 
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197. The wife is entitled to no part of tlie ‘ nialir ’ ^botion 197. 

where the marriage becomes void by her apostasy. ^ !’po?r4 , 

198. Where both parties apostatise together and come "i 

^ ^ ® both toBother. 

back to Islam, tlie marriage is re-established.^ 

199. According to Shiah law where the marriage has 
been consummated, it does not become void by .ipostSfsy 

until after the expiration of the “iddat.’ ■ir.ummat.d, 

200. Where the marriage becomes void by a]>nstasy ) 

the effect, in accordance with the exposition of Hanali I uv i.ur.ipjstaBy 
by Abu Haiiifa and Abu Yusuf, is the .same as that ol a.i.v 
divorce ; Imam Midiammad dissents from this view of 
Hanali law. ^ In Shiah law on an act of apostasy being 
committed, the person is taken to have died, and the 

same legal results follow as oji his death. ^ 

Syod Aimri' Ali in lus Lamocl work* slate's that tlu) of * "'‘'''■'''‘'jk oi wia 

halkli and Samarqar.d hold that whoi\ a \\ou\au abjuro^ Islam {(a- a 
scriptural or revealed religion like .ludaisni or Christianity h(‘r lemuicia- 
lion of the faith iloes not dissolve thojuarriage ; but the Alluliabiid High 
Court (titauloy, (!. J., and Ikuierjee, J.) in a recent ease ' felt themselves 
unable to disregard the view expresi^ed m JJaillie'’ and tuo previous 
tlecisions and did not therofoi’C give effect to tSyed Ameer All’s \ it w. 

§7. —Nullification of Marriage for Physical Defects, etc. 
il) Hanali Law. 

201. I 11 aeeordanee with Hanali law, — (iran.iH ]„.w.) 

(1) The wife is entitled to apidy to the (.'ourt for dis- A|.,.ii.nioi. i.v 

solution of the marriage on the ground of her husband’s <.u iiu-.b„'nri,ei.i'r 
continued impotence’^ from the time of the marriage, pro- 
vided that she was not aware of it before the marriage. 

I sVe p. a.'iO, X<I. r,. 305, 

* Ucd. 60. Imputence ra ple.sifivl Inability to have 

■* Uail. II. 208 (par. 4), ^r\lI:ll intercoum- with wotneii ict'iiurally or any 

■* " Maiiuininedan Law " (3ril Kfl.), p. 4:12. piirtiriilar woman: Hail. J. 34:'>. On impotence 
.'^i Amin Beg v. Samau (1010), 33 All. 00. ,,no,i,l haw, sec (/. v .11 (18S.>) 1 (i .Vpp. Ca.lTl, 

fi Bail. I. 182 ; Hed. 06. (pcj. nr. Liisluugtoii and Lord Watsou) ; S, v. 

7 ZuburUusi Khun v. Uis wife (1870), 2 N. B. (1803) 10 Bom. 030. 

VV. 1*. 370 ; v.UasmiBibi [1006 J 9 Bail. J. 346, 346, 318. 
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Section 201. (2) On such an application being made, where the 

husband admits, or it is otherwise proved, that he has never 
had sexual intercourse with her, the application will be 
stayed for such a period as shall include one calendar year, 
during which the husband is not prevented either by illness 
or want of access, from having intercourse with the wife. 

(3) Where it is proved that the wife has had sexual 
intercourse with some man, it will be presumed that the 
liusband had intercourse with her, if he so asserts. ’ 

Amiuimoiit Uiidei- Hanafi ]aw there Ls no power in the husband to anniiJ 

of marriage 

diatinguiBhed or cancel ' the inarriago. Annulment of the niurriage differs from 

from divorce. divorce api)arently only in regard to rights rt'lating to ’ inahr ’ and in 

the fact that an annulment does not count as a divorce tor establishing 
])rohibition. See also the comment to s. (>9, above, for the distinction 
between avoidance and annulment of iiiarriage. 


3t no Hinsum* 202. Any time after the expiration of the period of one 

inntioii for r i. 

one year yoar referred to in s. 201 (2), if it is provitl that there has 

to be dissolved not been sexual intercourse between the husband and wife, 

she has the option of having the mairiage dissolved by the 
(Jourt, unless the husband elects to divorce her himself. * 


(Uanatt law.) 
Effect of such 
dissolution. 


203. The dissolution of a marriage under s. 202, 
above, has the same effect as one ine vocable divorce. * 


(Hanafliaw.) £04. Where the marriage has been dissolved under 

Mftbf and ^ 

•iddaf after 201 or 202, abovc, if there has been valid retirement 

Buch dissolu* 

tioii between the parties, the wife is entitled to her whole 

‘ mahr,’ and she is under the obligation to observe ‘ “iddat. ’ 
Where there has not been valid retirement she is under no 
obligation to observe ‘ ’iddat’ ; and is entitled to half her 
‘mahr,’ if any has been specified; otherwise to a present.® 
The amount of ‘ mahr ’ that becomes payable under various circum- 
stances, will appear from the tabular .vitatement following s. 103) above. 


I See M. .'i, .ibuvr. * I • HI". 

I Which is the .•jcpresslon that BalUle uses; • Ball. 1 347. 

sea s. J18, above. ® Or ma’at. See s. 102 (6), above. 

• rf. Atha £ibi v. KaUir <190l»33 Mad. 23. 
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{2) Shiah and Sha/Pi Law- Section 20 

205 . Under Shiah and Shafi^i law * a marriage may be (Shwh and 
annulled by the wife (without the intervention of the Court) Avoidance o/ 
on any of the first three grounds mentioned below ; and 
under Shafil law also under the fourth ground : — 

(1) the insanity of the husband, whether or not hoi«>«n“yof 
has lucid intervals, and whether it comes on before or aft(T 

the contract, and whether before or after consummation . • 

(2) the fact that the husband is a eunuch, provided that " 
he was so prior to the marriage contract ; according to thr 
opinion of some Shiah Ithna ‘Ashari authorities (not endorscii 

by the ‘ Sharaya’-ul-Islam ’) even if it supervenes ; 

(3) the husband’s impotence with reference generally oenerai im. 
to all women, whether it comes on before or after ttie husband, 
marriage is contracted, provided that the man-iage has 
never been consummated ; ^ or 

(4) the husband’s inability to maintain his wife. ^ i^hafl'uaw.) 

' ' •' luabilltyto 

There are contradictory Shiah Ithna ’Ashari traditions as to whether P’‘°vido 

malutonancc. 

supervenient disability on the part of the husband to maintain his wife 
confers on her the power of cancelling the marriage. According to the 
most generally received traditions it does not. * 

206 . In Shiah Ithna ’ Ashari and Shafi’i law a marriage ohiah and 
may be annulled by the husband (without the intervention ATnu/mtlt^of 
of the Court) on the ground of any of the following physical huYblnd S 
or mental defects in the wife : — (1) total insanity," (2) J'otoiVaanity 
leprosy whether black or white ® or causing the members to ‘“proay. 
wither away"^ (‘ juzam’), (3) structural defects preventing 
sexual intercourse provided that according to the best 
supported Shiah Ithna ’Ashari authority the ground of 
avoidance has existed before the marriage was contracted.^ 

1 The law as laid down In the Dtfayam- ^ Bail. II. lut 60. 

td-Jtlam (a Shiah Isma'ili authority) generally 6 Ball. II. less 00. (Bori) in Arabic, 

seems to ho In agreement with the Sharayn*- 1 Juzam In Arabic 
vJ-lslam. » In Arabic karn, ifzau, ratak ■ Bail. Tl 

3 BaU. II 69-60; Hed. 128. 60. fit. 

a Hed. 142; see the nomment to .s. 210,below. 9 B.ili. U «1 Writ). 

♦ Ball 11. 34. 
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Section 20(5. Accoiding to f^onio 8hiah Ttlma ’Asliari authorities the 
marriage may be avoided at any time before consummation, 
iiotwitl) standing that the ground of avoidance arises after 
<lie marriage was contracted, and according to them in 
such a case half tlie ‘inahr-ul-mithr is duo whether or not any 
‘malir’ has been specified A 


(Slllllll iOKi 
SliatlM ln\0 
Onler ol <'uiiit 
iiot iie(e‘>'>ar\ 
to 


Application to 
Court iii-tcs- 
■jirv if (troiiiiil 

jniliotrm'o 


207 . According to Shiah Ithna ‘Ashari and Shah’i la\v 
eitlicr i)arty may annul the marriage on any of the grounds 
stated in s. 205, or 206, and the marriage is then dissolved 
without any order of the Court ; provided, first, that there is 
no delay ^ in exercising the option after the ground comes 
to the knowledge of the party purporting to annul it 
and secondly, that where the ground for .annulling the 
marriage is the impotence of the husband, the wife must 
a})p]y to tlie Court to fix a period of time for establishing 
his impotence ; and if no sexual intercourse takes pi, ace 
(luring the period so fixed, then the wife may annul the 
marriage without any further order of th(5 Court. ' 


(Slllllll (Mill 
Sliafi'i law ) 
.Such umikIiiiicc 
(l(ii“i not I uiiiit 
as disorcc for 
prohibition 

(slilflh anil 
Shall' I lau ) 
nifcct on ilowcr 

of sill h 
aMiiilaiiic. 


208 . In Shiah Ithna 'Ashari and Shafi'i law the 
annulment of a marriage under s. 205, 206 or 207 does 
not amount to a divorce for the purpo.ses of .s. 41, above.'* 

209 . According to Shiah Ithna ’Ashari and Shafi’i 
law, where the marriage is annulled by either ])arty on tlie 
grounds referred to in s. 205 or 206 without having been 
consummated, no portion of the ‘mahr’ is due,® unless the 
marriage is annulled for impotence, in which case the wife 
is entitled to half of her ‘ mahr’.'^ Where the marriage is 
annulled after consummation the wiiole ‘ mahr ’ is due.® 


I it.iii H. nn 

J n cases ou acquiescence in ]%nglish 
law, and prr Lindley T..J. in re Sharve [1892] 1 
rli at, 108, on “ staleness of demand as dis- 
liiigiiUhcd from tlie Statute of Linutalloii.” 
•‘.iiinlom to vhhh may furnish rtefenee to 
ciiuitabli- 1 laim,” and PHwh-um Co. v. 

linn! (1S71), I. It. V C. 221. 2'I0 . Krlonqrr 
\ yew Smiihirti) Phosphate Co. t \pp. C.is 


lilS. 12T*t 

« Itail. II Cl (M-coml) 

« Itail. II. 01-02 

1 Hail. IT. 01. 

6 Bail. II. 02 , “ the hiNhand has, however, 
riglit. of recourse against the person by whom 
lie was deceived.” Comp.arp the effect of fraud 
on marriage, s. 72, above. 

7 IS.iil II 0‘i; cf, t.aiilc following s lO-T, .nbovc. 
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§ 8, — Dissolution of Marriage by Court. Section 210. 

210. Accordiiii^ to .Haiiali law a marriage may l)e > 

dissolved by the Court where (1) the marriage is irregular ; 'firt 

or (2) a person having an option to avoid a marriage has uirrhisr-. 
exercised it; [or (3) parties are married bet wee. i whom*^*' '' 
prohibition by fosterage is established;]' or (4) tlie 
marriage having been contracted by iion-Mu^Ums, l!ie 
parties adopt Islam. ^ 

‘‘ A mail is not to bo soparatod from bis wifo for luabilitv to m.uii- 
taiii lior.” 

211. According to Shiah Ithiia ‘Ashari law, whei e liie . 

® ’ will'll liiisb-vii'l 

husband is missing, and no intelligence has been » ceeived ‘ ” 

y ^ lour year'j 

of his place of residence, and his wife is not maintained by 
some one on his behalf;' she may apply to the Court to liave 
her marriage dissolved ; on which the Court will postpone 
the application for four years, in order that enquiries may 
be mad(5 about the husband; and if no inteUigenco is received 
of him at the end of the said period, the (‘ourt will order tlie 
wife to observe “iddaf as for his death: and on the 
completion thereof the marriage will be dissolved, and she 
will bo entitled validly to marry again. 

Explanation.— 'WhoTQ; iirevious to the expiration of 
the ‘ ’iddat ’ above referred to, the husband returns, tlie 
marriage will not be dissolved, and the parties will continue 
to be husband and wife.^ 

212. In divorce proceedings between husband and J'"-' *"'' 

^ liiiMo for 

wife, instituted in theCJourts of British India, the husband wife’s co,ti 
is not liable, as such, for the costs incurred by or on behalf pnneiiiiims. 
of the wife, even though she be not possessed of sulticient 
property to bear them herself.*' 

212a. The Courts of British India may refuse to Befiisal of coiijuga 

rights to (TUi'l 

I 3ec ». 87, above, and of. s SJ (1) (6). « See as. 339, 29U, below. husband. 

* Hed. 62-66 ; Bail. 1. 178-187 : If. 30. = Bail. U 1G.>-1»56. 

“ Ball. 1. 443, and bee a 303 (4) , above; 6 A. v. B. (1390), 31 Bom. 77, and the 
as. 294, et $eq., below. comment to s, 24, above. 
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Section 212a. grant restitution of conjugal rights to a husband who is 
oiipity of bubUud. cruel as to cause physical danger to the wife ; and, in 
eases of less cruelty, may put him on terms before granting 
restitution of conjugal rights. Quaere, whether in any case 
the Courts may select a house other than the husband’s as 
a proper residence for the wife [or dissolve the marriSige 
altogether].^ 

1 Butaini Begam '• Muhttmnad Rudam AU Moo. 1. A. 551 ; Muhammad Abdul Rahman v. 
Khan, (lOOtt) 29 All 222 ; (Mooiuhee) Buzlaor Taslm-un-niisa (1905) 2 All. L. J. 608. 
ituhtem V. Shtmtoonnim Begum (1807) 11 
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§ l.—Prelmiinari). 

213. When Olio person is oonsulci otl in l.iw i.i) Ix' l!u; 
father * or mol her of another, paten li f v or mai riiil \ o! 
the latter is said to b(' established in tin- former. 


I mi’HiiMi v IN r,\\v 

A man may 1 k> llic .ictaifil 4»| a i hild aii i \at tint hi til'" ri’in 

a(‘(•()^•(lmf^ to law c 1 / , for inirpo-' •> of mlmritaiicn, jfii.ii<li.iii.slMp, i h 
Thus, accordiiif' to Shiali taw tli*' child of illkil i.itorcourM* is m,' 

'■ rolatod in law ' to its father, '* so that lu M>v3ms evon to li.ivo Imm u 

susgostoil hy somo authorily that it is not hcvoml <louht wliotlicr a min 
is prohibitod from marrying his own chi.M horn Iiy illii'it iiilcrcoiirM*, 
The ruin is dilTorcnt with r<*fcr(“nco to a niotluM' and her >on, Hcuco 

it will he observed tl -it estahlishment ot parentage in a very rent 

notion from estahlishmcml of " legitiniacv ” under hhiglisli law. 


1 oaiuiN NN'u i>KVKi.oi>\ii4S r or tiik Mini \\f\i \ o\m i.vw 'ik PM’iaoniv 

I’rovious to Islam it seems prohahlo, that the customarv riih^s I'le-tMamiu 
relating to parentage, prevalent in .\rahia, w'ero a^ elastic, .1 rl as mu.;!, iMtimitv. 
in favour of the man in )>o\ver. .is those about marriaue and di'.ori'e. 

It must have been a source of stiength, in those unsettled limes, to have 
sons, real or adopted, ahh* to bisir arms, and there sisnn to li.ivi' Ix'en 
few, if any, eounter-balancingdnties 'I’he feelings ol the mothers wen 
as usual, neglected : rights they had notu* 

'rhe change brought about by Islam was directed to stiengtheumg striniini.,iimg 
the tie of natural relationship, .ind imposing duties on if th(“ actual a, 

father's claim over liLs own cliild could not be contested bv a stiangei-, 

Init where a person claimod to be the father, and there w'as 110 one to 
disputi' his assertion, nor any ground for disbelieving the claim, it was 
allowed. 

It will be useful to state the. law in the shape of the st rict rule which 
it was the aim * of Islam to see euforecd, and then to state, the 


1 llttil. II. 14. 

2 .sec s. .Ill, li.-luM 


Itiil II IM/ 7} 

.si-f till- liitiu.lilil(>l\ t'li.i|'UT 
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Section 213 . 

strict rule 
aimed at by 
Islam. 

Presump- 
tions- - 
1) iitfivlnst 
adultery , 

(it) as to truth 
ol' dnlm to 
paternity — 
unless that 
involvi'.. 
adnlter\ 


Law ot 
parenta«e 
arose thromih 
rules of 
evidenee wliieli 
developed 
into rules of 

substantive 

law. 


Analysis of Idea" 


modifications that came to bo introduced in later times. These 
modifications are based on various presumptions, of which the origin 
may bo traced in the piinciplo that a person will bo presumed to bo acting' 
lawfully, unless the contrary i.s proved. Tlu' rijcoroiis rule of Lslam wa,s 
probably as follows: “P.irenta"c is only cstablislie.l in the rttal fatluM* 
and mother of a child, and only if I he child is bcirottcn by them in 
lawful wedlock.” fn enforcing this rule, various presumjitions were no 
doubt given elToct to, which may also be stated calogorically : First 
presumption : A child’s mother is presumed not fo have Im'ou guilty of 
adultery, if sho is marrioil. Second presumption Whore a man says 
that a child has been begotten by him, and no other ])erson claims to be 
its father and the child itself docs not dispute it, and the ages of the two 
persons are .such that they may bo father and chiM, tlnw are (subject to 
the noxt-iiienUoned pr<‘.siiinption) priwiincd to be such Third presump- 
tion : Such a statement as that inontioiiod abovi', cannot bo presiiined 
to bo true when it implies that the mother ol tlie child has lieen guilty 
(.f ‘ ziiia,’ and which theniforo accuses her of a crime * imposing upon Ikm’ 
serious xanltios; though, no doubt, if it is iintnu' he imposes upon 
himself liability to be* punisliccl for slander 

It would, therefore, appear that the riihs of panuit.igc arosi* as 
rules of vidonco. WMiatovcr their origin, they now form ])art of the 
Muhammadan law of inheritance and marriagi'. and not of adjective' 
law,2 This process by which a rule of ovidcncii paN,s(',s into the realm of 
substantive law, is not by anv means rare, and (\(‘n a.s regards .so 
integral a part of the substantive' law of KnglamI as the doctrine of 
consideration. LonI .Manslitdd lomarked • ‘ f t ike it. I hat the ancient 
notion about the want of ‘'ons, deration was I'oi tli'* .sake of (‘vidcnco 
only,”’’ and ‘'In one scum’,” iI lias been .saul, “ (‘.vcrytliiiig is form, 
which the law' require.s in order to mako a fuomi.se binding, over and 
above the mere exprcs.sion of the promisor’s will. Consideration is a 
form as much a.s a .seal 

3 LEADINO IDEAS INVOLVED IN' THE LAW OF PVRENTAUE 

The questions arising w'itli rercrcnce to the law of parentage may be 
stated under the following ho,id.j : (f) What are the legal effects of 
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parentage and filiation, (e.y., with reference to inheritance, maintenance, Section 213, 
guardianship of person, property, and marriage) (2) Whether «®8cts, 
parentage in law, as distinct from natural panmtage, is recognised ; in pjren'tage 
other words, whether legal parentage can be establisiied over other 
people’s eliildren, (r; (/., by ailoption). (3) Whether Ihe law ropogui -i-s 
actual iiarentage of only one class, or of .several el; ism ‘ s and Irs. with paie-iia^e, 
varying legal elTects, and whether it distingiiisbes in each case b* lwccu the 
relation that the father and mother respectively b. ai { » th - iliild [cy. 
between the parentage of (a) children born in lawful wedi-ak {i>) the i-^iic 
of irregular marriages, (c) ehildien whose paieiiisaie not, i.,oiigb ilaw 
could be, legally married, and children vvIiom- jiaictii.- could not, e\ si 
if they bad desired to do so, have been legally marrit d , such unl'ir. :. 
again inav bo re-divided as the issue (i) of aflulosN ami m, of incest" ■ s 
adultery.] (4) Whether a relation, in its in< < ption diceif ue . < c,ri l-ogi siinnon, 
bo legitimated (e.j/., by the subsecpient iiiainatf ol tin piKiits oi 
aeknowlcdgimsit, etc.) ' (5) Whether tlie S’ b-ee tent leuitinia; ion ot a Eircrtsnf 
relation, that in its inception was illcgitiii. Ue the s.inie Ic.gal effeet 
as ii relation that w'as from its inception legt imaic. (O) Whether a man 
is ponnitted to acknowledge the natural pareiit.igi' of a child w ii limit I’artial 
taking upon himself some or allot the burdens ol icgal puimt .ge, and, if 
so, what is the iiosition of a child so acknowledged (7) Whether a 
person can disown tho paternity of Jiis ai lii.dly hegottim child, ot any or I'oowninn, 
all the classes reteired to under the third main lieadabrn'o: and if so. 
whether he can degrade a child from a higher to a lower class ol filiation 
It need hardly ho said that not all these matters find a pi ico iii th; 
liody of .Muhammadan law, nor an* all eo\ei<>d by the .sections or this 
chapter. Some preliminary analysis of ideas is, however, necessary 
in as iniieh as those who are familiar wit'a one legal system are apt to 
consider that the notion.s underlying the ev]mssioiis "legitimacy” 

" paienfage,” "acknowledgment, ' etc., prevalent in that system, ai'c the 
same as those iirevalent in Muhammadan law', whereas in truth each 
expression l•ollnotes in eueli .system of law .some one or more ot the 
elementai'N ideas indicated above. 

§ -Establishment of Parentage. 

214 , (1) Maternity is established under Muhammadan Maumity. 

law only in the woman who gives hirth to a child ; it cannot 
be disclaimed. - 

I E.ll: in Komiiii Ian li I'oiilil .il'ui lip dniic ' Koman T.aw,” llU-l 

l»v a rpHcnpt of thu Kmpi'ioi, or b\ a testa * UaJ r ;iS9, 111 Ui'd. 35i, 136. 
tnent contlrmed by the Emperor : Hunter, 
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Section 214. (2) Tn Haiuifi law maternity is established in the case 

dll’idr ir^ of every child. In Shiali Jaw it. is established only where 
the child is begotten in lawful marriage.^ 

The jirosejit section ini<fli1,haYo been worded thus : -“No woman is 
ill Muhammadan law' comsidcrod to bo the motlior of a ohild who ha.s 
not actually begotten him ; and m Shiah law a woina i who f'ives birth 
to a child without behifi married to the person In whom the child i.s 
begotten, is not cou.sidered to be the motlier of the child.” 

Paternity. 215, Paternity 2 is (.subject to .ss, 21() to 220, below) 

e.staljlish(‘(l in the Ini.sbaiid ’ of the child’s mother, where, — ■ 

(1) the child is born not earlier than six lunar months 
aflei ' its mother lias eontraeted (and, aeeording to IShiah 
Jaw, eonsummated) marriage with hci- Imsband ; tiiid 

(2) in case the marriage has been dissolved — within the 
following periods re.speetively after its dissolution, viz.y — 

((/) according to Hanafi law, two lunai years, 

{b) aticording to tShali'i and Maliki law, four lunar 
years, ’ 

(c) actiordiiig to IShiah law, ten lunar months ; — 
provided that tin^ woman has, in each case, romaiiietl un- 
married after the dissolution of her fir.st marriage. 

Explanulion . — Pov the purpo.ses of this .section a person 
is considered the husband of a woman who has only the 
semblance of a right. ^ 

1 I'f s. 213. iiboM-, .ind roranv'iif, Ilii'K'lo S»hrb, Cnnsuenheh \ Unjnki'ihrb Kat./iimi,aheb 

s Courts Joan most stioiiKl.v m favour of (1900) .11 Horn. Ill; I] Horn L R. 117 ; 

until louMiiccd lij most (.siiii liis(\( Hwlanm liuwtlm v. b'atniii fli,(iyll> 20 Mad. 1.. 

|iro(jf to 111" rrndjiilj. Tin- absi-uev of a I’ 200; ( 1014 | Had W N 27H ; I", Mjul 

uiarrUiic leitificatc amoiiust Mi.s..ulinaiia L X. 107. 

does not matti-r: Mu»>a \ Urn.,, I (lyOO), * IJajl U yo 

12 Horn. I. K 160 174 5 Hed. 137 ; Pad 1. 390, :io|, ;{fj) _ 

1 Till' riilo .aiiidics. thoiij'li tliiti- 1 , oidy Had. IJ 90, 11, 153 (iifiiidtimalc srutencu), 

'■ bimt'laiK c of iishl,” on uliich »pe s^ 14 , nfiiihajui-riihbiii, '2oi^ (lik 29, s 1) , Jemunt 

«1, alioi (■ . and also in the case of an irregular Ubbii Simiajx v. Ji f Smtiiir nbbii 

marriage . lUd. I. 107 , .4ta Muhammad 11841) 3 Moo. ]. A. 245 , 6 W It. (1‘ c ) 4U 
Chavdhry v. Sriigvl Jitbx H All. L. ,T 953; 7 6 Two otiii-r 4 lews aic meuUuiied in (In. 

fiid. Ca. 820, (1910). In Abdul Kazak y. Aga Sharaya'. one cutting down (lie longest 
Mahomed Jaffer (1893), 21 Cal. 660 ; 21 I. A period of gestation to nine months, and tlie 
56, this point .seems to h.ive Inn ovei- other extending jt to one veai The latter \ iew 
looted Rut. of ionise, tin- inie lioi . not apply is .stated to he expioded and ahanduiicd : Uad. 

to eliil.lr. n hoin III .Iiw M'lhumc-I Hlahdad Jim. 

4..U.I/. .|io./y>.ieii/(l.sSM 10 All 2.S9 , J/orrf<l« 7 Bad.! 157 , Sb. IJ, 81, above. 
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Quaere^ whether the rules stated above arc altered or Section 216 . 
abolished by the Indian Evidence Act, s. 112’ to any, and 
if so, to what extent. ^ 

(1) On the Ist of January 1900, H marries W, the parties beinj^ 

, , ,r 1 llanof. law. 

governed by Hanan Jaw, — 

(а) W gives birth to a child, 0, within 0 lunar months from 1st 
.lanuary 1900 : the paternity of C is not established in H • ^ 

(б) TI divorces W on 1st January 1901, witlioiit coniiinii'i-ition, .m l 
If gives birth to C, within six months from l>t J.muary 1901 . H’s 
paternity is est.ablishcd ; if C had been born less tb.m -.iv innuths aft< r 
1st January 1901, the paternity of H would not h i\e be« ■ e^tabbshen * 

(c) H divorces W on 1st January 1901, the 'nar"*’'.,c having b. ( n 
consummated, and If gives birth to 0 within two'> Imni-vfar® of lt.l 
.lanuary 1901. Tlic paternity of C is established in If 

(d) II dies on 1st .fanuary 1901 ; then, aliether oi not tin* 
marriage has been consummated, if W remains unman lodand gives birth 
to C within two ’ lunar years of H‘s death, the paternity of (‘ is 
established in H; unless six months before (“> birth If had deelared 
her ‘ h’ddat’ to have expired. •* 

(2) U eonsummatos ‘ his marriagi' with IT, (lie parlies bi'ing ///lofratioM'. 

governed by Shiah law on the bst of .Jannaiy, 190(1 - siihhiaw 

(а) W gives birth to a child, C, within six lunar months from 1st 
-Tamiary 1900. 'flic ])aternity of C is not established ui Tf.t 

(б) H dies on the 1st of .lune 1900, and If gi\es birth to (! on the 
1st of April 1901, more than ten lunar months after 1st Juno 1900 whim 
H died. C is illegitimate in Shiah law ^ [but legitimate in Sunni hnv|. 


1 . ( ONKT; K'T r. KTWEV.N EVinKXfK .\<T AND M V, If VMS! \ I> \X r AW OK I’A 11 ICNTAO K 


It is unsettled whether the rule of iMiihammatfaii hnv as given in ss. ooubUii? t.. 
■2ir) -221 must bo taken as in force in British India, or as repealed by the 


I Wliuli !•) a*) follows “The f.ai t lli.at. anv 
ptTMiH was bipui (iiinng tho cnntiniiam i* of n 
valid inainas;.' liclwci'ii Ins mot her .mil anj' 
man, or witliiii -SO dajs aftor its dKsolntioti, 
till! motlier ri*maiTiiii8 umaarrk'd, shall bo con- 
nluslvo proof that he is the lopItlm.ate son of 
that, man, unless it can ho shown that the 
parties to the marria«e had no access to e.ach 
other at anytime when he could ha\e been 
heaotten " 

* In Rahmnt Ali v. Musst. Allahih [ 1884 ] 
19 Piiiij. Ili-e., (No. 1), mil irnrai! Muhammwi 
V. Ali BnkhsU [18911 20 Piinj. Rec . 37.'i 
(No 70) it WMS held that the Aliili.immadaii 


super edliis 

law li.Ss been .sliolM'cd by M ] 12 Muliamina.lan 

« Had. r. 3'U. law. 

* Rail I .:'M, 11. i-fi. I.i .Shull law Hi- 
s,sme woiilil hold , Kail IT 92— but only if 
there has lieeii coiisiiniiiiatioii : Rail 11. Ull, 

91, 1 1 , Cf the llhistiation to s. 218, below ami 
footnotes Ihereln 

."> Four \rars under Sli.nI'.M or Hnnh.all law 
e Rail I. 3!)(. 

T Had. II 91. Sec aNo til. (1) (6) to a. 21.'., 

Hail. 11. 91. Quiien, what law’ would 
sovern the caw' il one of the parties to the 
marriaue were Siiiini and the other Shiah ? 
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Section 215. 

1. Muhaniin.a- 
il.ni law 
required to 
be adminis- 
tered. 


2. Lcaislallirr 
may alter 
or abroK.ato 
Muhamma- 
dan law 


throii|;)i 
an Act doal- 
iU8 with 
cvKleme. 


3 . Rules other 
than those 
of ovldeneo 
not affected 
by Evidence 
Act unless 
expressly 
repealed. 


Indian Evidence Act, s. 112. The difficulty of deciding the question was 
pointed out as early as in 1888, bj' Mahmood, J. ' It has been con- 
tended that s. 112, though placed in the Evidence Act, deals with a 
branch of substantive law, and that as there are statutory provisions 
later in date than the Evidence Act requiring Muhammadan law to 
ho administcicd, s. 112 does not apply in so far as it conflicts with 
the provi.sions of Muhammadan law.® This contention ha.s been met 
by the statement'* that the Indian Evidence Act supersedes the rides 
of Muhammadan law ; and that, whatever be the collocation of s. 112, 
it has to be applied to Muhammadans as well as to all others, and 
must be taken to have altered the sub.stantive Muhammadan law on the 
points it covers ; that as to the statutes requiring the administration 
of the j\Inhannnadan law of marriage and parentage, though they were 
passed after the Indian Evidence Act * they do not require Muham- 
madan law to be administered in its entirety, but in .so far only as the 
.same ha.s not lieen altered or aboli.shed by legislative enactments. 

It seems, however, to have been overlooked that by s. 2 (1) of the 
Indian Evidence Act only rules of evidence ( not contained in a Statute, 
Act or Regulation) arc repealed: in other words, those rules are not 
repealed by (he Evidence Act, which are not rules of evidence, (hough they 
be contained elsewhere than in a Statute, Act or Regulation. Moreover, 
the last clause of s. 103 of the Evidence Act saves presumptions of law. 
So that the question whether the rules of Muhammadan law relating to 
parentage are altered or abolishe<l by Legislative enactment depends upon 
whether the rules are rules of evidence : and again they may not be so 
altered or abolished if they are presumptions of law saved under s. 103. 

It has seemed advisable in the la.st paragraph to deal with the 
question narrowly as one purely of tho interpretation of the Act. 
A minute examination of the language of the Act would only be necessary 
if tho matter arose before a Court ])residcil over by a judge taking as 
groat delight in dialectical icasoning as Mahmood, J. Another circum- 
stance making a minute examination of the .^ct a matter mainly of 
academical interest is that — whether casuistically these rules are to iw 
considered part of the substantive or of tho adjective law, — they are 

1 Muhammad AUuhdud Klian Muhanmnd High Courts. Tho Privy Coum-il iIVL'isIon In 

Umad Khan (1888) 10 All. 289, 339. Muhammad Ismail Khan v. Lalt Sheo Mulch 

2 Wils. 011 , “ Anglo-Muhammadan Law," s. 8.3. (1913) 17 C.il. \V. N. 97 ; 15 Bom. L. B. 70 , 

3 Miilla, “Mahnmedan Law ” (.3rd Ed.) 139- shows that the .tppllcablllty of Muhammadan 

140, (4th Ed.) 147. Jaw in India is based on principles of justice, 

4 The High Courts arc, of course, governed by equity and good conscience, and is less depen- 
thelr Charters, which are of much earlier date, dant on the stripgent interpretation of the 
and this portion of Sir B. Wilson’s argument enactments constituting the Civil Courts. See 
does luit .ipplj to the jiin-dutiim of (he the coinmt nt to s. 10, above. 
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sufficiently associated with questions of fact, to allow, in most cases, of Section 215. 

decisions being arrived at, based on the particular facts, uTcspective of 

the dry question of law. One means of applying the Mu ham mad an law, 

and yet coming to the same conclusion as that to which (he Indian 

Evidence Act would bring, is to accept the presumptions of law, but to 

allow them to be rebutted by evidence in tho manner suggest d in somt' 

of the following paragraphs. .Judges inclined olherwiso «haii Mahmond, 

.T., would in all probability feel little temyitation to turn to ilie rule^ oi 
Muhammadan law and to go through tho circuitous a iidiuvcUcd im liiod 
suggested above, for arriving at a conclusion icconcilablt! with tiu 
information that Science now places before us. Tlie general iiitcntii.m <- 
the Legislature seems to be clear enough- that the Jndiai. Kvideiii.e t 
a 112 should govern questions arising with reference to ]M‘rso'is ..t e\ci v 
denomination in British India. That section, based as it i.s on the mos' 
modern information, gives effect to the same imnciph-s, on wl)i< h the 
rules of Muhammadan law are grounded; and its genc'<d ap])lication 
has the additional advantage of removing difficulties about the choice of 
law that would arise if the Muhammadan law were to bo applied in 
cases between parties who are not both governed by the s.vme school 
of Muhammadan law. 

In reply to a critic who has suggested that tho Muhammadan law - 1 ',,^ 
relating to tho presumption of parentage is “ absurd,” and should f here- 
fore give place to tho Indian Evidence Act, Sir Roland Wilson answeis rpiaiim? 
that it is not loss absurd to presume that a child born a day after mai‘- 
riage is legitimate (as is done by English law and tho Indian Evidoneo 
Act) : it would, therefore, bo an unsafe assuin])tiou to make that because 
a rule seems absurd to a particular learned person, therefore it is not 
enforceable ; it is enough that it has not stwumsl absurd to the legislator. 

Tho policy that underlies these presumptions equally of Muhammadan 
law, of English law, and of the rules laid down in tlu‘ Indian Evidence 
Act, has also been overlooked. If, indeed, the critics of Muhammadan 
law took a little more pains to examine it, and to eouqiuro it W'itli other 
systems, they would find that in a groat number of cases tho same 
principles make their appearances with variations in most systems of Jaw, 
but a rule that appears incomprehensible or absurd in .in imperfectly 
understood system, is recognised in another system, witli w hich tho critic 
is more familiar, as tho embodiment of public policy ; and it is a truism 
that the most ignorant are tho hastiest and tho severest in their strictures. 

The reasons why some of the Muhammadan lawyers stretched the 
length of tho period of gestation to two and four years, are not difficult 
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fcJJSOTION 215. 


tdlula of 
(lillcrcuco 
between 
truliamniudan 
law and the 
Indian Evidence 
Act R. 112. 


Presumption 
of Mulwinina- 
dan law is 
not conclusive. 

Enforceability 
of ' li'&n ' in 
llritlsh India. 


W lictlicr the 
presumption 
be rebutted 
otherwise than 
bv iniikin;,' 

. li*an ■ 


io surmise. There was, no doubt, an initial want of suiontilie knowledge 
of physiology, though the latest scientific authorities show that it 
jilways subject to doubt.* Added to this was the desire not to take any 
ri.sk of bringing down on the head even of an erring woman, the extremely 
■sev'ero punishment that adulteiy involved. - English lawyers would, 
one should have imagined, bo familiar with the process by which the 
rigour of the law is lessened by fictions and technicalities w'hich are the 
more admired the more far-fetehed they are. 

2. 'rilE llUl.E OF 1‘URE MUnAMMADAN J.AW 

Muhaiiimaflan law ni its stnclne.ss differs in three ])oiiits from the 
Mn idonce Aet : (1) The 2 iresuinption arises six months after marriage^ and 
not before. (2) It continues not only during 280 days after dissolution 
of marriage, but during the ^leriods resiioctively mentioned in s. 215 ot 
this work, i.e., 2 years, 4 years, and 10 months respectively. (3) Tlie 
rule of Muhammadan law seems to be a rebuttable, not a i-oiielusive, 
in'esumption. But see below^ 

It is unnecessary further to refer to any but the third point. 

'riiat luider Muhammadan laAV the jirasuinjition oi ii.itomity may bo 
lolmtted in one mode, riz., ' li*an,’ is clear. It has been questioned 
whether the s 2 >eoial mode in whieh alone, in Muhammadan law, it could Ik- 
rebutted by the father, can be gi\ (sn effect to in Brit isli Judi.a. It has been 
already .submitted that it can.' If, however, it is held ihat the lules ol 
making ‘ liVin ’ arc not applicable in British India, thot’oiirts would, 
no doubt, permit another procedure to be J olio wed, preserving at the 
satiic time the substantive requirement .s of the law, e/'.'., a solemn denial 
of jiatcriuty, eouiilcd with an accusation of aduito.ry against the w'ilt'. 
The accii,sation of adultery, it is true, i.s implied in tlu' denial of jiater- 
nity, but it.s .speeilic mention is of importance where the Muhainmadan 
law of blander jvrevails.* 

The question whether tlie jirosumptioii maj^ bo rebutted in an\’ 
mode other than by making ‘ li'an ’ is not likely to arise. On principle 
it would appear, that, if it is established that tlio iiresumptiou is not 
a conclusive one, (capable as it is of being rebutted at least iii one mode) 
it may under the law of British India, equally bo rebutted in other 
ways. 


1 Sco Taylor, "Aledical JuTMprudi'Uce *’ (jth 
Ed., 1005), 11. CO, eqQ. At p. 00 it u, elated . 
“ 11 is not in oiir power to ilx ” tho limit to 
gebtiition ; and cases arc recorded ot its being 
prolonged to 324 days ; see also Lyon, " Medi- 
cal Jurisprudence " (1889) 343 ; Barry, " Legal 
Medicine ’* (1903), II. 104, lo». 


2 See also comment to s. 213, above. 

* See tile comment to s 194, above, and tin; 
Oaths Act, there cited. 

* Of. Jlcd. 135 (col. 1 . par. 1) , 130 (col 
ii. par. 2). See loolnotes to tlio 2na <fe Srd 
paragraphs of s. 193, above. 
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'riieru HJc, again, the further ])oint.'j to be eoiisulored, whether the SiiCl'ioN 215 . 
presumption of paternity can be rebutted only by the putative father, or p'®' 

sumption bo 

also by other parties, and whether the right ot other parlies to rebut the rebutted by 
presumption (if any) may be exeirised while the father hniiself is on ,, 

the scene. laiher-' 

Jf it i.s held that the presum])tion in quc.stion is a leic . il*!-' one, ivaiticai 
the practical effect of (he rule m liritish India would be tli.il attej' 
the expn'ation of 280 days suecceding the dissolution •>! li.e uiai naize, ^nii>ammad.iii 
formal evidence w'ould be con.sidercd suflicient to eounlt : l»<dauci (he j 
pre.siimption. The Calcutta High Court, Iwfore the passing ol ‘i.i 
KvidciUic Act, declined tt) follow this pari of tin iu!<‘ of .vluliai'iiua lio 
law as being contraiy to the l ourse ol nature and ne lossil.le. ' t "I ni 
Court referred in the decision to the ' Heiaya, but del not coiis;d' . he 
(|Ucstion in all its bearings, nor the full elfeel of its lul'i'ir I m aetuaJ 
decision, however, in that case is consistent w ith the Muhaiinii ulau linv , -t 
the presumjition is hold to be rebuttable. 

:i. KFiuioi' ov Tin; liviunxit v< r. s n-’. ox .\an\MM \n.vN i vw 


Assuming that the Indian livklcncc AclsupersedesiMuhai’iinadaii law , Diiiui;Jtk>g ot 
we are faced by (pic.slion.sol \ar}uig degrees of iiupoi la ii<(> '(‘-aiding 

the manner m whic'i the former should he interpreted and .ipjdud to lu to 
iiiir, ,• <• . I ... M iihauimailaii 

persons governed by the Aluhaminadan law of marriage Ins 1 12 i< 

assumed that the pnjposilion that "a child born during the eoutiiuianei i Vstointer- 
ot a valid marriage ’’ is ’'legitimate,'' has as elearanddeliuitoa mi'aning, [ij valid.'" 
and, presumably, the same meaning, in Aluhamnuidan law as it In m 

English law. What is the effect to be given to trie words ‘ .i \ali(l 

, . it'gular 

marriage in Uanali law ? — in which marriages areduided into two .md 

classes, usually styled tlic valid and the imalid, but which arc icferrcd '•''ee''*'*'' 

to in this work as regular and irregular marriages ; and jiower is giv<‘ii 
to the man that is regularly married to disclaim .i child of his wife, by 
' Ji’iiii,’ but not to one UTCgulaiiy married. Is any distinction to bo 
pr(3Scrvo(l ? Similarly, the Shiah 'Jthna *Ashari ' law' also iccogiiises two ue 
classes of marital relations, the permanent and the (cmjiorury ('inuCa'). 

The latter is generally spoken of as a marnage ' in books written m ti-niporars 
English, because it permits a relation in many rospeids similar to that 
of the ordinary marriage ; but it is said in a work of great authority 
that “ the name of wife docs not in reality apply to a w'omau contracted 


I (Jdir) Ai'truf Ah V. (Mir) Aa/iacl Ah 
(1871) 10 W. K. ilGO. 

> Ball. 11. 044-34 j. Xlic passage here traii->- 
lated does not occur In the SharayiA -ul-l nlam 
but is taken from the Digest of Sir W. Jones, 


wliich is composed ol c-Mrofts from a com- 
mentary on the MaJtitih, niid a work called 
the Kafi, lic.>iid<’s citiaets irom the Uliuruyu' ■ 
ul-Jslam • Bad. Vol. If. p. xwii. 
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Section 215, in ntooia, for of thosi; a man may possess more than four at a 
lime. . . . Sinco then . . . these women aie not in reality wives, it 


2 . 

Iviiilliiiiicy. 


i. WllutluT 


uny |iiir- 
(lon of 
Muhaiii' 
roadnn law 
unaffected 
l.y s. 112. 


follows that they cannot he included in the law of marriage, nor 
comprehended in the sense and intention of the sacred text already 
([noted,'’ t.r., .she is not a wife ” for purposes of inheritance. ^ Shall 
the connection by ‘ mut’a ’ then bo held to fall within the expression 
■■ valid marriage ” in the Indian Evidence Act, s. 1 14, or. if not, will the 
Muhammadan law of paternity be followed in regard to ‘ mut'a ’ but 
not in regard to the regular marriage ? 

It will be seen that if the section is helil to apply to all these classes 
of marriages, wc nullify the distinction between a valid (or regular) and 
an invalid (or irregular) marriage, and between a permanent marriage, 
and ‘ nmt‘u ’ ; and if wo .so interpret the section we practically substitute 
for the words “valid marriage” the words “any connection between 
persons of the opposite sex, which the law permits without penalising, 
and from which legal rights and liabilities How.” 

Next with reference to the interpretation of the words “ legitimate 
son,” — legitimacy attaches to the child, and is a qualification of the 
relation subsisting between its('lf and not only both its parents, but all 
its other blood relations The Muhammadan texts, on the other hand, 
speak of the relation, and not of the por-son ; and in jiarticular they 
speak of two distinct relations. paternity •ind maternity : as to 

maternity, there is, at least in Hanafi law, nothing like an illegitimate 
mother; hence, to qualify the term mother with the epithet “legitimate ” 
or “illegitimate” is to employ an additional word that in this context 
can have no meaning in the llanafi law; with reference lo paternity, the 
law gives to the man in certain ea-ses the power of establishing, and in 
others of disclaiming, paternity, though his disclaimer has no effect on the 
child's relation to its mother. In fact, acknowledging paternity is the 
nearest a[iproaeh in Muhammadan law to adoption,' and the disclaimer 
of parentage the one mode of disinheriting a child born to one’s wife. Is 
the whole Muhammadan law of disclaiming parentage repealed by s. 112 ! 

'J’hen again the .section docs not purport to lay down that legitimacy 
cannot bo established under any other circumstanc(^s than those mentioned 


1 \M(1 >el ttomcti iDiitiiiiti-'I lo hii\c 

lici-ii lu-lil III Within ihc Irnu " wile" 

III llir Crimiiiiil I’locfiiiire Ciicle, s. 4S8, anil 
iiuiiitoiiiiiioc h.iii bei’ii iirdeicd iii thi-ir lavoiir. 
Sru bcldW, s. aOl (3). 

* Cl. llilll. 1. 43.1 «. 1. Cl. 

J The Shiah law uuthoritii'S reni}{m-<c •li'“ 
dillcruncu bctwui-u u mother by marrUilv and 
by illicit iuturcourac, in m> far that the 
latter caiiiiut inln-rit from lier eliild. uor vice 


rrr^n ; ll.ail, II, 30.i (pur. 4). 

• 1 II the ( use Ilf the child of a sluvc-elrl 
nwni'd by two men jiniiUy, paternity could be 
eutablislied in either owner : Hail. II. 02-03. 03 
(par. 2) . A woman cannot acknowledge a 
eliild whlthoiit tlie assent of her liusband : Bail, 
r. 404. And in regard to " semblance of 
right" the hubbund's knowledge and state ul 
mind are alone considered. Bail. II. 02-03, 172. 
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in the section, ' nor that the absence of the eircnmstaiH es mentioned Section 215. 


in the section shall be' conclusive proof that the child is “ illegitimate.” 
Unless words to this effect are read into the section it woulil appear 
that in the case of birth after the expiration of 280 days, there is nothing 
to prevent the Muhammadan law having its effect. So that even if the 
.section bo held to apply, still without doing violence to it. pat' . mty fin, 
in the case of a child that is go vorned by Shiah law be iircsunied to he iii 
the late husband of the mother, if it is born between 280 i! lys and 10 
months after the dissolution of the marriage, and a similar ’)rc.sumi)t on 
may bo admitted as to a child governed by Hanati law uho is b< en 
between 280 days and two years after the dissolution of the maning'* 
— unless in either case the putative father diselaims the ■ 'did by • li' i' 
This leads to another point of dwtinetion b<;\.een tlio Indi.in i 
Evidence Act and Muhammadan law which has been already reteuoil to, 
viz., that while the presumption of s. 112 is inebuf lab'<‘ that of Mwham 
madan law is rebuttable, though under strict .Mnhaininadai' la\v it could 
be rebuttetl only in one way — by ‘ li’fin.’ 


Presump- 
tions after 
i^SOdavs 
have 
expired 


r ■'■Mini.fioii 

'>1 J^idfiiii' 
A(t It 
••onrlilBiMi, 

that Ilf 
Mnhain- 
madaii l.iw h 
i( )iiitlal>li>. 


4 CONCI.l’STO.V. 

Tt is difficult to resist the conclusion that the Indian Mvidenee Act, Kvidimce Act 
s. 112, was drafted without giving a thought to the framework in which X'^resump 
it w'ould have to bo sot, if it is to displace the Muhammadan law on the 
same point. But this oversight can hardly be a ground for disrogiirding lawaTeT*'*'' " 

its provisions. The uncertainty and difficulty of ajiplying an Act of 

* * 280 
logislature does not have th(5 same effect on its [»rovisioijs .us .similar mffi. t. 

defects in a contract.® 

As has been already submitted, tin- section docs not .seem to alFcct. 
the presumption of Muhammadan law after the period of 80 days hut, 
that presumption is renderefl weak, and almo.st nugatory liy the know 
ledge of physiological facts that wo now possess. 


216. According to Hanafi law, where, after dissolution (sumu uw) 

■ I •i*i Prc'iiiflptioii 

of her marriage, a woman has married again, and a m lavour of 
child is born to her at such a time that its paternity may CisbTniUiv 
be established, (in accordance with the rule contamed in 
s. 215, above) in favour both of a husband regularly 
married, and of a husband irregularly married, preference 
will be given to the paternity of the former ; provided that 


1 Seep. 261 , n. 1 . 37 ; and sec per Warrinal.on, J., In Ryan v. 

a Manehetter Ship Canal v. Manchester Thomas, Solicitor's .Tourual for 2 .'>tii Jlureh 

Jlaeeeourse Co, [ 1900 ] 2 t'h. S.'.L’, [ 1901 ] 2 Cli. I'Ul. .it p. Kil, 
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SkctIox 21 g. paternity will be ascribed to an irregularly married hus- 
band, where, if that is not done, the child must be held to 
be born of illicit intercourse.^ 


(Shiah law ) 217. According to Shiah law paternity is not estab- 

imsband Hshcd wlierc it is shown that the husband had no access 

to theWf^ " to the wife, or that the husband was not able to have 

sexual intercourse at any time when the child could have 
been begotten.- 


Di<!f‘IainiPr nf 
pat('Tnit\ liv 
•Il'an.’ 


Jlhiulriilinn 


§ 3. -Disclaimer of Paternity. 

218. (1) Where the marriage is valid and regular,’’ the 

husband may, by making ‘ liMn, ’ disclaim the paternity of a 
child born to the wife, and thus prevent it from being estab- 
lished ; 3 provided that he has not previously acknowledged 
its paternity, nor acquiesced ’ in its being attributed to him.'' 

(2) Where the parties are Shiahs, who have contracted 
a ‘ mut’a,’ paternity may, in some cases, be apparently dis- 
claimed even without the husband taking the ‘ li'an.’ 

(!1) Paternity cannot be disclaimed excjept as firovided 
in this section.' 

If foiisummak's his inarriago with IK on tho Ist .janiiary 1900. 
II' commits adtiltcry ami gives birth to (! on 1st Aiign.st 1900. M's 
[latcrnity is (*slabhsh(Hl, ami he can only disclaim it liy ‘ li'an ' '' 
'rroatment of a son born of a wife of lower dcirrce with h'.ss care, 
kmdm'ss and consideration than treatment of a .son Avhose mother was a 
high born ]iei-son, is no evidence that the forimw is illegitimate.’'^ 


I H.iil T Cf ItOyhvH Jehim \ 

I'^iiaA Ufssnii, and Hiiael in V. linthun 

.li’han aSSO) 5 W. . h, airinnoil bv P O 
n K liiijroroonissa v. Rmvi^lian Jeliiin (ISTfil 
J Cal l.s I ; 3 I. A. 201 ; 20 W ll. 30. 

!!I5ail II 153.Cf.In<l!.inEvKU-iice Vil.s 112. 

•1 VMu're tlio marnaae i"* irrrsiilar, tin? Im-.- 
li.iiiil (■aiiiiot <li,clniin tlir ihilil bv li‘nn PaIit- 
rulv IS ji burden on the father , '•o in Shiah law 
the thiUl of a woin.tii mairied diiriiie ’nliliit w 
iMlIiated to tlic liiisband • Bail. 11. 20 (sirond). 
In UnKlaiid pareiit<i cannot be compelled to 
'laleinciils that iniElit bast.-irdize Ihcir ihilil- 
icn : hce A nhn/ord Pinmje (1835) 11, .\. C. 1 ; 
Pimlett [1 'If 13 1 \ e 3<)5; mriinhu v Unit if 
(1S89) 12 Ch I) 2S2 


* \s lo Ihc l.ipse i.r tunc reiiiiircd for pre- 
'-umiiiE acipiicscciK c. Alai ir.mifa ii «aid In 
have coii.si<(cr< d tin, .i- EoNcnied by “ciistoiu.’' 
'• wliat IS usual.” or "in tlie di..cretion o1 flic 
judge.’’ .\bu Yuiuf and Mubanuned fixed in 
days: Bad. 1. 3!)0 

5 Bad I. S'.Hl, .i'll, 393, 3114, 413 , 11 '.U, 43. 

6 Bad. II. 43 l/iflh). 01 (par. 2). See aboM- s 
1!!3, on U'nu ; .and .s 2.''> on >nul‘a 

1 Bail r 340 { 11 . Sn-S.'i). 

8 " Consummates ’’ because tbe illustration is 
sfrom a Shiah authority. A Sunni text would 
av “ (ontiaits ’’ : ss. 215 (1), & s. 217, above 

9 Bail. II 'll 

10 Sidik lliiinin Khan v. Jlaihut .lli Kha ii 
(1010)38 AH. 027,058. 
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219. Paternity cannot be disclaimed or renounced Skction 219. 
after it has once become established.* 

220. According to Shiah law where paternity liais been 
disclaimed by ‘li*an,’ it may nevertheless be subsecjuentlN 
established by the husband of the mother acknoAvledging 
it ; 2 provided that in such a case the father has no to 
inherit from the child. 

221. Where a child is born to a widow afUa- slie lias laiprnitv ..i 
made a declaration that her ‘ ‘iddat ’ has expired * (si. eh ix.i » 
declaration having been made at a time whtm the ‘ 'ichlal ' " 

may reasonably be considered to have exjiired), '■ 
nity of tlie child is not established in th<‘ widow's InisbaiKL 
unless it is born within six months ol such deelaiatioii, 
and within two years or four years or ten mouths of the 
death of the iiusband, according to Haiiati, Shali’i, and 
Shiah law, respectively. 


§ Acknowledgment of Paternity. 

222. Paternity of a child is e.stablished in an\' man j.^abuximunt 
who acknowledges it' with the intention ol admitting that 
it has been estabJisJied ; provided that each, of ihr follow ii;o 


I llail 1 408 111 Ai</iruf-ouil-tiu>iia Alimul 

JiooKi’in V. UyiUr Honsnn Khan (18(>6), X 

J..\. Ill 11 turinal Uued ol ruiiuii-iation »ii» put 
forwaiii, but ua'i taken into i niiDiileiation 
merely to dispruvu the ullcKatinn that it had 
lieen preceded by an ai knuwledKment. See .dm) 
Mulmmmiul AIIuIkiIxkI v. Mvhamaiail I'.iaml 
0888) 10 All 28't, j-lu. Ill //iM'ii/* ;»//«« 

\. IlaKhiiii Ah /C/ma (tout) .ts Ml (07 (p c ) 
tlie fatliei allei aekiiowledilim; (lie sun. omitted 
tliu name ol tlie eon in an aulobioiiiuph} in 
which he cnuiueiated Ins iieirs ; and alated that 
none but tin se inentuiued weie his Oiihlren. 
but this was lield not to alleet the (irevioiis 
iictcnnwledtiment 

* See s. ‘ddi, below. 

» Uail n. n (p.ir I) Tile instaiHC leleis 
only to aeknowledginent by the tathci, hut it it 
IS esUblished In any ullitr wa), ihe Mime lesiilts 
would no doubt lolluw. 

4 'file •iihliit cull only expire il the widow is 
not with child 8i>e ». 3!), aliove. 

Hull. 1. 3U4 , see also Itail. J. 34, last sen- 


Il Hail. 1.3(11; (I s 317, al'o\( 'tlei. dies 
not seiin to be any lelt ieii< e to tliis point in tiie 
■''harautt’-ul-lilaui 

■ 'J'he most leiiiit I'l'lj ('ouiitil (use on 
.lekuowledi^inenl .did leguiiiiUK \ H.s'nifil UinaLit 
hhiiu \ Uashnn Ah /Wiuii (I'lKi) 38 All. (137, in 
y^hwhAIuhawinad Atliifxhiil hhaa \ Muhniiiniatl 
Jmmil h/tau (1.S88) 10 Ml. 3Mi, aii.l Maliamnt nl 
Ajiiutt Ali Kl.iin \ Liilh Ih-jKiu (18S1) s Cal 
4‘33 ; M f A it, weie lollowed TheM'IJ lull 
jiidduieiit (It Kar.ini.it lliisiiin I. on rcMil.i. 
and iireKiilai iiiairiiigts in .lin Muhammad 
Chavdhrt \ ( 1{ assn imd) .s'.k./kI /JdoVl'iHl) R All. 
b. J OjO, m.i\ also be leleiied to 
a All adiiiission oi iiutniiil) in.ide lUsiially , 
.iiid not intended to liaie a seiioiis elteet, is not 
suitti lent” lo I oiilei the status ol lettitimuoy ”. 
Aihia fooil-diiirla Ahiiiid V/iism./i x Ujjdn 
llwniiu Khan tlsoC) II .Moo. J. A. -lO, lUl, 
Abdulllumk \. Aya Muhouud liindunim (1803) 
31 fal. 6ti0, 1178, -dt 1 A 7(1, K'mi/uiimi Kvu'lhtr 
Fatma /It (1011) -30 ilad J, J 2«o ; [10111 
M. W. N 278 ; 15 M J.. T 107 tor ishall*i law 
see Minhaj ul-Tahbni 103 (ilk. u, b. 5). 
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Section 222 conditions is fulfillod : viz., that (1) the paternity of the 
child is not established in anyone i^lse ; ’ (2) the ages of the 
parties are such that they may be father and child ; ^ 3) the 
child conlirius or acqii’esces^ in* the acknowledgment, if it 
is of an age to do so;'* (4) the man could lawfully have 
be(ui the husband of the child’s mother ’’ at the time when 
the child was begotten** (it not having been proved that 
the child istlu* olTspi ing of illicit intercourse ) ; and (5) the 
acknowledgment is not merely of sonshij), but of legiti- 
mate sonshij) ( the fact, howevcu', that the acknowledgment 
was of legitimacy as Avell as of sonship, may be inferred from 
circumstances justifying that inference).** 


Hull' -.t.ltril li\ 
I’rny li iiiiiil. 


distinction 
between 
formal and 
informal 
acknoM - 
ludemi-nt ut 
paternity. 


The rulf has now bcciv stilted, by Ihc Privy (’ouneil, in the 
following terms “ iVo statement made by ono iniin that another (proved 
to bo illegitimate) is his son can make that other legitiimite, but where no 
proof of tliiit kind lias been given, snob ii stiteinenl or aeknowlodgmont 
is substantive evidenet* (bat the poison so iieknowledgt'd is the legitimate 
son of the person who makes (he stiitcmeiit. )»io\ idl'd his legitimacy bo 
possible.” 

The (listinetion between ea.Mial and iltdibenitt', or fomnd and in- 
formal, acknowledgments '*> would be unneeeshitr^ if Midiiunmadan law 
w'erc enforced in its entirt'ty : for, under ii . unlaw In 1 inteieoiiise is punish- 
able as such, and acknowledgment has alway.s st'noiis fonst'ijut'iices : 
if it docs not establish paternity, it mii)ost>.s the Jia’oilit} to be crimi- 
nully punished for ‘ i.imi ' or .-laiuler '• The introdui lion by tht^ (’ourts 
of British India of this distinction, however, it is sulmiitted. aids in 


1 u.'d. IJiiil 1 lOS, Xn^rthiuMs^a v, 

Xuiiifi'run llSO'.n 11 W. il. l-f. 1 I' S 

(Vl-J*. I'AS) alliiiui.l oil .i;i>i'al .I'lthiiii \ 

A’uji'cboom'^i^a (1809} 1:1 W. 11 r.'7 . AJi'I'ai.miaU 

AOultdail Kliitn V. h/iim 

(188.S) 10 -Ml 28') 317, 33.'., himn nnm-i v 
\'aUi Mahmud (191.0 40 rom -’s 

* /(’, the mill! miiit be at le.i'.l 12’.ii‘.'ii>- 
older tlian the child, aiiiiiilinK to Jiiol 1 4os 

1 Ki'dnntriHi v Dtwz.Wi 11^7.1) .O'. S\ It 
Ormihi Jidiee\. Jniiab Ah (18l!(>l, 0 W 11. !j 2. 
1 I nr, N P . 43 ; Fuzrrhin Bcebre \ Oivnnh Ji -rlui 
(1808) 10 W 11 409, Wllbei-ui,n \ Musei 

f/ossoa (1871) lo W. R. 403, 

* See comment on s. 22.'>, below 

'< Wiihei'dun v. ^Yv»ee, HosHfm (Xo, I) 10 W. 
a 40.1. 

f) Hi d H‘| , Hail I 4(1 1 and e.-mmeni 


I I i.-HiOiiMit hhuluon \ l\iii liha- 

("o/t (l,s;li) ‘Ji (',i| 130 lioweii'i, eomineiit 
lo - 8 . 1 , nlioi, 

( 'll I II III I >1(1 \ Yiilli Miihiiiinil (l!l|.')) 4(1 

> A'lihl. thiMiiii Khun V. Hii^him All Khan 
viOi::) J8 -All. (>J7, otil. 

10 As/irufiHHi-ilmln Ahmed Ihmsem \ Uyder 
thi^n'iH hhii.i (IMi()) II -IJoii. I -V. 1 J 4 ; Abdul 
A‘.(. •! I. l'/f» Mi'hiiiied (badnno/t (1893) 21 Cal 
■l'j(.. 078, 211 .V 

11 riiiis d has not su-ined neees(iar.v to intro- 
d'Kc ai!\ rule in the Indian Evidence Atl, that a 
(cidi’Ssion must be made with the intention tlifil 
it piioiildliave a Si noils elleet, though it hap been 
neeessary to prevent exloition of coiifesiions 
nee Uio lootnotus to the .seeoiid and fldid para- 
arapha ot a 193, above 
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givmg effect/ to the intention of Mnlianimadtin Itiw In roufoimity with SmJTiON 2i 
the above, it has been liehl that a(;kno\vIe(lgment as a child, ‘ pnma 
facie,’ meaiih acknowledgment as a Icgitiiiiatc child * 'Die acknow- 
ledgnuiiit itself iiei'd not bo of such a cliaractci- as to b«! ovidonet' oi' 
marriage - (lompare s. 81, above, for presuniplioiis of in.ii i 

Cases have conic before the Courts in which it has been ,icUl tliat utiuoim. 
where the mother is a firostitiite, the child iMimot he at kno-. Icdi^cd ’ 
nor where she is (he sister of the acknowlcdger’a wife . > nor nh< f sh»' h is 
another husbanfl ’ The question whether " (he otfspnng of ..iliil(ei./iis 
intercourse could have been legit imatcrl h^' any acknou ledu m. uI ” let 
undecided by the Privy Council in 1888, wa-' answ.'icd .i' tli - lugativc 
seventeen years later, when it was decided thai patcniit can noitif • 
be established m the case of a ehikl of fornication nor o a lul1< i '! In 
law had been stated in the sam<‘ terms hy Mahuio'i.i .1. * 

The cases mentioned in the footnote havf refe cnie to the i ilcct ol 
uckiiowledgmcnt of the paternity of a child under s, 222. and ot evi- 
dence for the purpose of disproving it.’* 

223. kStatemonts by a member of tli(5 family touching i'rv«>r<>f 

® pat-rnitv 

tlio sousliLp or heirship of a [)erson are good cvidmicc of the 
family reports coneerning him. 

224. Where a man lias openly tnnitt'd ariuclior as his 
child it may be prcsiuncd’*^ that the former has aeknow- 
lodged the parentage of tlie latter. 


* /f-'cfctc V 0/«'frt/j /fz-efr/v (l.S(!S) In 

w. Ji. 1(18 . 1 1 J/ II. 0 ( 1 , rt. : .sv/./i/r ;ii(s,(//i 

Khtiii. V. Ah Khan (I'lK/) ;{,s .Ml 6Z7 

h'll), (1- (^ ) 

* Wii'fedihi \ ir(M('C UiHiiem (1S71) 1.') 
W. K lO.I 

i Man Hibi V Lnhit liibi (I'lOin .J7 Cal .SOI 
(ihuzanfar Ih Khan v. Kanxz Kntinta (19X0) 3:1 
MI 34-. , Mnrdan Sahrb v litmkmhi’h, (1009) 
3t Horn ill. 

* Azizitimissn v. Karimunniii>,it (J.SO.'i) 23 Cal 
130 ; si'c hinvever Ih'- (’(niuiiciit to <! ,S3, ahovp. 

5 Liaqal xlhw. Kainm-ul-i i«/i't (IS93) I.. Ml 
390. 

6 Saihikiit rinoinn v. MahomnI Yumf (1S.S.I) 
lOC.il (1(1.1, (ifiS ; II, I ,\ 31 . Mnhammwl Izina- 
tali Khan v. Lalh Bi-gum (18.S1) S Cal 43J, 42S 

1 Muhtimmad AUnhilnil v Muhammad Ismatl 
(1.S83) 10 .th. 239, :rj7. 

4 In the mailer of the retUnni of Zfujibitnntn^a 
(1869) 4 Bcti','. 1/ R (.V. C ) 5.-. ; 11 W. II 12(5 , 
atllrnied on appeal, Jnilmn v. Nujeeboontbsn 
(1809) 12 W. R 407. Kuho Kant Hoa Ckuio- 
dhry V Mahbih Bihee (1S73) 20 IV R. 101, 


Mahaemad lllah'tad K/n n \ M>'hainoi'id 
fsinuil l.hiin Id Ml S.'i“ also M ahum mail 

l.»i«f \ y,'/(// /;.->;((//( (l.ssi) ^ (',il 122 ; 0 I \ 

S; Salaliit llo-.\, m \ Mahomed I’asuMHSli 

10 ('ll (5(11. 11 1 \ -I. 

9 Ili’yiiin Khan llo\him Ah Khan, 
(lOlh) ,5.-^ All. (127, (5(11 (I'O ) 

10 The preMimii(um i', of eourse, relrnttiiile ; 
liulloolam V. Koohaon Bulooliin v. Lloi/d (187(5) 
‘2'i W 11.115. -ce proMso ^3) to a 81 , ahove 
and toi'tnote^ tliere(<i. 

11 Mahomed (louhiir Ah Khan a. Uarratoonium 

(1815.-) 2 W R ■>:. uphel.l on fa- la (hy P C ) 
lhhii)ah) Hiiheehoallah \ (Kha)ah) donhur Alia 
Khan (l'-7'1 IS IV R .21, Itoushun Jehan \ 
l.aa.- llin^ ,n (1SI,C,) W K. , atllnned (In P. 
(') Khaio'irooitii-'-a \. Hoirdian Jehan (1876) 2 
c.il 181.31 \. 20 1.215 W Jl :W\ Muhammad 
Ismail Khan v ( 1881) 3 .Ml. 723 

(I* (' ) , ir«/(tff/.» V. .l/irioi .V.7/ii// (1864) 2 Bom 

11 (' R 2S j , M ahoiii nuid Azmatv. Lalli Begum 
(1481) S (\il 122 .'If \ S , Mahomed Banker 
llowein Kluin Bahadur v ShurfoonnUsa Begum 
(1800) 8 Moo. LA 130, 159 , 3 W. B. <P. 0.) 37. 
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PARENTAGE 


Section 22,’). 

Adoption not 
known fo 
Miihaminadnn 
law. 


TIu' O'xan on 
ailoption. 

()in.in IV I-.'.. 


Konsiin lor 
.abolition oi 
adopt ion 


Dur.iii VIM, 71. 


Stronutliciiiii'J! 
tip 01 Itlooil. 

Quran \ 111 7ii. 


Qiir.'in 
XXXI ri. 


,<? J. Adoption and Muhammadan Law. 

225 . 8iibjoGt to s. 226 , below, p.at emit v or rnatornity 
eamiot be e.stablislie(l \n a Miis.siilnian who purports to 
adopt another, ’ nor is the latter considered in Mnliam- 
inadan law to be the child of the loriner. ^ 

A fonn of adoption seem.s to have ItcMtn in vo"uo in ,\i7ibia before 
the followinjj torse from the Quran \va.s proinnlgatod ■ 

'■ Xor hath Ho marlo vo nr adopted sous ^roiir (true) .sons. This (is) 
\ (nir sayioft m \our months Imt (hxl spoaketh the truth, and 
Ho dir(>ototh the (right) way. (^all (siioh as are arlopted) the 
sous of (heir (real) falho.rs : this (will b(') nioii' just in the sigh! 
of (fod .\n<l if yo know not (heir fatht'rs, (lot thoin be) your 
brethren in religion, and .\onr ootnpanioiis : and it shall hi* no 
orime in yon that yit err (in this inaltor) : but that (shall 
bo oriininal) which your liearts piirj)o,sel,\ design for Hod is 
gracious (and) merciful.” — Quran. IV'., t o 
The form of adoption prevalent in Arabia previous to Islam seems 
to have been mainly based on a sense, of eomradi'ship in arms, or ot the 
common tie of bloodw it and blood-foinl It was Ihi.s tie. that i-ontinuod 
fo take the place of blood relation oven m Hu* early days of the 
Pro])h(‘fs preaching • 

"They who have believed, and have llcil their country, and em- 
ployed their .substance and their persons in fiLditing for the 
religion of Hod, and they who have given (the Prophet) a 
refiigi' (among them; and have as.sist(d (him), those (shall lx* 
deemed) the one nearest oi kin to thi' other ’ - Quran, VHli., 7.‘{. 
This wa.s abrogated by a later \er>i' when the Prophet could enforce 
the new policy ot |ireferrnig the tie of the laniily to the tie of war, - 

■’Those who are reUtetl b\ eonsanguinity (shall be deemed) tin* 
neare..st of kin fo each other (proferabh to strangers) according 
to the book tif Hod ’’ -(^iiian VTll . 7t» 

.\nd by the verse, 

" 'riiose who are ridated b.\ eon.saiigmnity (are) Higher of kin the one 
of them unto the others, .icconling U) the book of Hod, than the 
other true believiTs, and the' inuhajirun.’ " Quran, XXX11I.,G. 


I MiihiiiiinHd .{fliiliiliiil Kliiiii V Muham'imit Unitammwl Umar Klntit v. Muhummml Xmziiilin 

I'lilntl A/;-//. (ISKS) II) Vll. 2.S'). Hill ( I'll I) .i'l O.al 11, S. l.JJ. H'l I. A. I'J , 

Siini/iji' \ h'l Sin'//iji'r (I.s,si) ■! Ainu I V |I‘)I2| Mail W. N. 77 , !) .All. L J I.'I7. 

jr>, illmsih iiii-t \iinlii Jiin a rtiii'iu ■liiu * ef. s. Jt (5) ; A /(. tlipreto 

(|,s'):i) -,'111 \ en lli;). Jl ''.ii i 4 <i, 3 r. mere iiiimpanin!? Monls. 
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These verses show the coimoction between acknowledgment of parent- Section 226. 
age, adoption and comradeshixj in arms, and the reason for the rule Acknovledg- 
requiring the ackjiovvledged child, when ho is old enough, to consent to 
the acknowledgment of his pamitage J They also show that this rule of fn arms, 
t he law sprang from the same theory as that which gave birth to the rule 
relating to the “ acknowledged heir *’ or the “heir by contract ' (-■ c .s. (KH- 
below). It was the same [)olicy that, on the one hand, leplaccd tho tie 
of blood-feuds by that of blood relation, and, on thcothci .rcipiired th.ii 
a disclaimer of parentage should be restricted by tho impositi- »n of he;i . 
penalties, unless it be done to renounce a child that was the ollspini-r 
of adultery,- -a policy, by which, tinall^-, kinship w'as not allowed to 
bo created by the mere u.so of the words son and father. See Quran, ! V 
4-5, quoted above. 

Similarly, in Kngland it lias Ixhui held that adoption, m the .stu-c oi litisiisa i»'“i 
a transfer of parental rights and duties in rc.spcot of a child to anothc! 
person ; that their assumption by him, is not recognised bv tho law of 
that country, and a contract to inaintam another's child as though it- 
were the promiser’s own, relieving the real parent from all li ibilit) and 
responsibility for its bringuig up and maintenance, will not bo eiifoiced 
— though a relative or a stranger may iilace himself ‘in loco parentis ' 
towards a child, and certain legal eonsequences as between tho parlies 
i-esult from that position.'* See, however, the comment to s. 260, below. 

226. Under the Oudh Estates Act,^ every JMuhain- oudh Estates 
madan ‘ taluqdar,’''’ grantee,"' heir, or legatee,** reierred tu 

in the Act, and every widow of such ‘ taiuqdar,’ grantee, tolaouu 
heir, or legatee, with the consent in writing of her deceased 
husband, has, for the purposes of the said Act, power to 
adopt a son, whenever, if he or she were a Hindu, be or she 
might adopt a sou. ISuch a power is exercisable only by 
writing duly executed and attested in the manner required 
by the said Act. 

227. A convert to Islam from Hiiiduisiu may give 

a Hindu son 
in adoption. 


1 See s. 222 (3), above. 

a Humphreui v. Polak (19UI) 2 E. B, siS. 
(C. A.) In this case the Ulcgltlmato mothci sued 
the adoptive parents lor breach ul contract tu 
maintain the child. 

■ See Re O’Bara (190U) 2 Ir. Kcp. 232, 241- 
244i per FltaOibbon, L. J. 


* .\ct I. of 1SS9, B. 2<J. It applies only to the 
cfUlcb referred to In the Act, 

> l.f., one whose name U entered in the first, 
liltb, or Bi\th list, mentioned in s. 8 of the Act. 

6 i.e., a person (otlier than a widow) who m- 
licrits property, or to whom property is be- 
iiueatbed under the Oudh Estates Act. 
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Section 227. adoption liis son ^vilO is still a Kindn, or may antliorize 
AaopUon. beivv^ given in adoption.* 

“ Wlioro llif •' arc Jirahniaiis, not. Itajpiits, and ‘ dattalioina’ 

is o.^sjintial, flnai,” it has bcc'ii observed, “ possibly tho father, after 
bccoiniiif' jMa homed m coiiM not sanction Ins brother to be, present at 
lh(i j.rivinjf dnrniLf ibi' " daltahoina.’ 


adf^)Uoiimii conviMl to Islaiii froitt Hinduism, who alleges 

parto* that ho lias, by the customs of his cast(“ or community, 

luheriiiime ... 

or EuccsJ.m ictaijicd the Hindu law of iwloption, tmist jU’ove it, and 

oonverfajou. [iroof of the rt'lentioji of the law ot iuluu’itance and 

succession doi's not imply that the law of adoption has also 
been rotaiiu'd.’ 


‘“Adoption,” said (Jiiandavaikar. J , “‘is not neeessarilj. iiihoritanoc 
oi suceessien, altliongh it leails to inln'iitanee or succession. Tho JMaho- 
modan Ian dues not recognise adoption. Tlie la'csunijrtion is that as a 
neci’ssaiy coiiserpieiK e of conversion to JSfahoniedaiii.Mii, iJio law of adoji- 
tion recognised by IJindu law and ri.sago has boon abandoned by the 
(Urasia.s. Tliercifore, tho.so who allege that tho usage and law in ques- 
tion liad been ndaiiiod inn.st}»rove it.”-* 


1 Shiihi’.iii-f U«,- <)<.»(, 1.7 V. StitilalHit clOUl) 2.") 
Hdin, Cjl, o.'>5. X pi-rsim pioU-EMiig Isliira 
.Tiirt yot ri'iiu In', ^on in !ic1cp1'‘ioij .a Uiiulu 
ih sit oiip'i'i'l l<> Jblam, Ihutit might apptai' 
Us lliinigti sitili 1 11. iimstaiurb «<>nl(l never 
(iriso i’.ut '.I'e. iipi.ai.’ully of blill grevtet 

improl (i'iilil\ me helore ihe Coiiil-, e.7., 

of .1 l•llllll\ which in uiutleis of worUiip 

hflu ndojited lliiulu lellgion. Jziuia Ilibt v. 


ilvusht Shatitl .leiaiii (Ihi;)) 17 Ciil W, A. 
121, (p.O.) 

* J (.1 nhoniii i- tile " -Junl'u.il hiirmng ol 
lh<! ilanhe'l huttc-r in aceoi dance with Die 
pi.ioliee ol tiie Hinil.i .elieion '• lialUangudhar 
Tilak V. Shn i''hri,ntak PuiuIU (l(n.'>) :{'j Bom 
411, 452 (P.O) 

a (/.’ac) Mar/itibni v (7 j’«i) V irbai Jb 

Bom. 264 ; 13 l»om. L. B. 2'>1, 256. 



CHAPTER VTI. 


rxUARDIANSini’ 

§ 1. -Preliminary. 

229 . (1) In accordance wUliAriiliaininad .u iw, inino- r.or 

rity, in the case of persons of cither sex. •■enfiii. *s 
the period of life preceding the attainincMd <i| jv>!)ei t v ; - .nd 
a person who has not attained puberty is eons/UMfi' m, ,m>, ' 

(2) Under the Indian Majority Ac! ( ic (hi, '.'•< ! ns h.i 

and Wards Act, every minor of \v'hw>.' <.• i 

a guardian 2 has been or shall be apiioiir d hy an\ ''oiin tf Itio, 
Justice, and every minor unch'r fh< jiii isd’etion of anyyl"',',', 
Court of Wards, is deemed to ha\e .!,H;i,iii<‘d Ids majorily 
when he has completed his age of t\\enty-on(‘ /f\irs, and'’^''"' 
not before; . . . every other person doini'ilf’d in Ihitidi 
India is deemed to have attained iiis majeriiy vvlien he ]ri.> 
complet(‘d his age of eigliieen yi'ars, and not IxJori' ; Imt 
nothing contained in the Indian .Majority .\( i alTeets — 

{(i) the capacity of any yxuson (o act in Mi.' I'oMov'iMp, 
matters (namely), marriagi', do\*ei'. divoreo and 
adoption ; 

(6) the religion or religions ri((‘s and n 'ages of any 
class of His MajesH-’s sid)jeets in India ; or 
(c) the capacity of any ])erson who before Mic said 
Act came into force had attained majority under 
the law applicable to him. 

(3) In this Chapter unless (here is anNildiig repugnant 
in the subject or context, “a minor” n‘fers to a person 

1 In I'Xih'laiid a minor may bo ailjiiili'i'il uf lull /i.tiw/ /I'c'O. e.," v /t-r i Coornur ,S/tti/i 
full ane by Act of Parliament; Ills stains caninit o w l? '.ri. \stotl;(,.,i)UM‘i.,.>c.i.... 

be cliansod III anv o( her wav : Ilalsbury, .»■■■ Mn/mii llibfi v U''oj) 'U) (\.j 

of Knuland,” WII. 120. A per.son who is not .■>(■>, .lud e.i' ■. tlieie citid 

a minoi ma.\, bv ai-i[uieseii4! m bcin.^ tre.ited * This due-, not iii. hide a sii.iidlan for the 

)iUo one, estop hlmaoU from beinij considered of suit, sec the I'imI I’roeediiie Code. 
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QtrARDIANSHIP 


Sbotion 229. 


Absolute and 
qualified 
disabilities of 
minors. 


Capacity may 
vary at 
dillerent 
ages — for 
different 
transaction!). 


English law. 


" Guardian,* 


Scope of tht-) 
chapter. 


who has not attained the age of majority under the Indian 
Majority Act. 

Thougli the power of legal action po.s.so.s.sofl by minors is very limited, 
and their int(>re.sts are carefully protectetl by law, since they are regarded 
a.s of immature intellect and imperfect discretion, the law does not 
impose upon thorn an ab.solute disabililjr jis regaids all civil acts. 
There are matters in regard to which Ihey are only under qualifiorl 
disabilities. It has already been pointed out' that there is no specific 
provision of statutory law in British fndia placing minors, in express 
terms, under "a general incaj)acity to exf'rcise the rights of citizenship 
and to perform civil duties ” 3 

.\gam. a pcr.son who is under the age of majority, may still have the 
power to [xaform .some specified juristic acts, though such a power is 
generally given to him only on his attaining a lived age, falling short of 
the age of full majorit\ . 

Even as reganls the branch of law dealing witli the custody of a 
minor’s person different considerations prevail (under eirtain circum- 
.stances) at <liffercn( ages. Thus, the Indian Majority Act omauoipates 
the niiiioi, as a rule, as soon a.s he attains IS ye,irs ot age, but if there is 
a. guardian appointed by the (Vurt. or his property is under th(^ supervi- 
sion of the Court of Wards, th<‘ ago of luinority is ]»n>longed to 21 years. 

Similarly, in Rngland, ’* guardian.ship in soc.igt* ” lasts only till the 
infant attains 14 years, after which age the infant may choose his own 
guardians. 2 

230. Ill this (^liapter unles.s is anytiiirig re- 

pugnant in the subject or context, “ guardian ” means a 
person having the care of the pcr.son of a minor, or of his 
property, or both liis person and property. + 

I. SCOPE OP THIS CUYl'l’EH 

Tt is not the object of this Chapter to stale the general law of British 
India referring to guardians ami wards ; yet, where the general law is 
intermixed with the .special provisions of Muhammaflan law, it has been 
considered best to state the whole oi the law, and not to givo it piece- 

1 See s, Oa, above, and commenl thereto. O. * W. .\c() As to “guardians for marriage" 

* Ci TTalsbnry, " I.aw of England," XVII, see ss 50, veyg , above; and HiM v Dis- 

s 1 , 0(1 tnct Jur/i/e of Birbhum (1914) 20 Cal. L. J. 91. 

« See ss. 232, 234, belon Oenerally, the word "guardian" standing alone 

* Seot. 230 Is taken verbatim, from s. 4 (2) of means guardian of the person : Rimington v. 

the Guardians and Wards Act VIII. of 1890 (re- HarWi v (1880) 14 Ch. D. 630, 632, per .TesseJ, 
tarred to. in the foot-notes to this Chapter, as the M. It. 
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meal ; and the Cluardians and Wards Act has, therefore, buo a freciuently Skotion 230, 
roforrod to at longtli. That Act Icave-s to the Court the choico of the Ou-irdiana and 

. . Wards Act 

person who should bo appointed guardian, m the case of an application does not am-ct 
being made to it, fettering the discretion of the Court mainly with the 
object of seeing that the persons entitled, by the personal law of the persons 
minor, to bo his guardians are not, without some good cause, deprived J,„[;Xdto 
of that right. ^ The first point, therefore, to which attention has to bn bo gaardiaus. 
given, is to discover who tho persons arc that are entitled by Miiliaui- 
madan law to be guardians. 

2. fiL\3SIF[GATtO.VS OF I’lIB bVW OF OiniUHVXSUlI*. 

The law of giianlianship applicable to Mu.slim.s in British India u> .y iMassincations 
be arranged under various categories, 'riius the subject may bo iIimIi 
with, succossivoly, with reforonco to (1) guardians of the poison ; au<l (2) guardian’s 
guardians of property. Or the subject may ho divided in the following source 
in inner: The law relating to (1) guaivliaui by operation of law ; 

(2) guardians by testamentary appointment; (3) guardians appoiiibsl 
by other instruments ; (4) guardians appointed by tho Court. 

Whichever classilication is prim irily adopted, the subject has to bo Arrangement 
ro-dividod in accordance with tho other category, and a certain amount 
of repetition is necessitated. On the whole it has seemed more conve- 
nient to follow, in tho main, tho secoiul classification of the subject men- 
tioned above, which depends on tho source from which tho guardian 
derives his authority, but oven that olas.si(ication has not been rigidly 
adhered to, sacrilicing logical accuracy to coiivcnioncc. 

3. GB.VERAr, CON^SIDKR\TIOSrs BBARIXU OX TUB SUlIJECi'. 

The following remarks of Professor Holland * may approiir lately Nature of 
form tho preface of any treatment of the subject ; “ The right of a ‘ tutor ’ 

° giurduuibliip. 

or guardian . . . is, of course, given to him not for his own benefit, but 
for that of his ‘pu[)illus,’ or ward ^ whoso want of understanding ho 
.supplements, and whoso affairs he manages. It is an artificial extension 
of tho parental power, and may bo confcrrol (1) by tho last will of the 


1 Sir Courtenay Ilbert, in introiluciiw! the G. 

W. Act, said : " Notliiiig can be further from 
mv lutontion tlian to iuterf»re with native cus- 
toms or usages, or to force Uiiidii orMuliarama- 
dan famiiy law into unnatural conformity with 
English law. ... It is not intended by this Act 
to makoany alteration in Uiudu or Muliammadan 
lamliy law.” Sir U. K. Wilson has collected 
some inter^Ung extracts from the discussions on 
the Act when It was ilrat Introduced : “ Anglo- 
MuhammadanLaw” a. 97. In another place the 
earns author remarks that " tho Act doca not 


require or permit the Court to subonlmalc the 
law to whldi the minor Issubjii-t, to tliccousi- 
ileration of wliat will bo for his or lier welfare. 
Its pl .1111 meaning la exactly the reverse,” ib p. 
ISO , see s. 202, below. 

* "Jurisprudence," 157. Tliey arc quoted 
with the kind permiioiion of llieautlior. 'I he 
numbera liave been added bv me 

8 " Tho Lord’a Wardsliip in Clilvalry without 
account of prohta waa on tlie contrary for Ula 
own beneflt.” 
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Section 230. 

How conferri'd 


'IVniiiniitiim of 

uiiUiorily. 


Kmaiki'ipatloii 
ot ward. 


liifriiiKi'inviit. 
of right of 
guardiniiHliil) 


T'ho tiiiMii • 
oxliortallon-i 
to hi.' jti»t iiiul 
U(]ultablc. 


parent,' (2) by a deetl executed by him,® or (3) by a judicial act,'"* or (4) 
by devolution on certain definol classes of relatives,' or (a) may vest in 
a tribunal, such as the Court of Chancery.'’ According to some systems, 
the guardian cannot refuse to accept the office which is regarded as being 
of a public character ” In French law a ‘ subroge tuteiir ’ is appointed 
by the family council as a chock on the ‘ tiiteiir.'' The right terminates 
on the death of the tutor or ward, on the resignation or removal of the 
former, ’’ on the marriage of the latter;® or hi.s attainment of a certain 
ago.'O JJy the older Roman law a woman was under perpetual guardian- 
ship." Under those systems which release the ward at an early age, 
geiierahy at fourteen in the case of a boy, and twelve in the case of a 
girl,'® from the superintendenco of a guardian, he may be placed for a 
further period under the lighter control of a ’ciwatoi'.' vvho.so duties 
cease when the ward attains the age <jf full majority.' ■’* Such curators, 
and the curators or commitlec.s of lunatics or persons lutcrdietcd as 
prodigals, are generally apj)oinled by a court of justice. 

“The right is infringed by any interference with tin control ol tin* 
tutor or curator over the per.sou " or projx'rty of the aard. lunatic, or 
prodigal.” 

4. THE QURAN ANU ‘SUNNA’ ON MI.NORS, ORPHANS, \NJ) UiXVl'ICS 

The Quran contains the following precepts relating to minors and 
})orsou8 of weak intellect — 

“ And give the orjihans when they com" of age, their substance , and 
render them not in exchange bail for good , and devour not their 
substance by adding it to^mur own substance ; for this is a sin. 

And if VO fear that yo .shall not act with equity towards orphans (of 
the female .sox), take in marriage such othci' woimsi as plca.se you. 

And give not unto those who arc weak of understa ml ing the substance 
whicli Goflhath appointwl ymu to preserve for them, but maintain 
them thereout, and clothe them, and speak kinrlly unto them. 


< See as. 'iOT-JOu, below 

* '• See Stat. 12 Car 11. C. 24, a. S, ai Oineil 
111 lavourof the nwthprbj t<t A: .">0 ViH r 27 " 

» See s. 201. brlow. 

* Sci’ sa 23'i-244, beliin. 

•i Or tlio Court of WanN , s.-r 201, bcl-m. 
f Cf. a 207, below. 

1 “ Code Civile," art. 421). 
rt See O. & W. Art, as ;W-12, 

9 Cf. 2.'>0, below 

10 Of. as. 277, 278, below, 
u Cf. a. '278, below. 

13 See a. ii.v, iibove, aail a 278. below. 

IS Till- foiitrnl natiirollv exerciavil by Ihr 


t.vthec i.Nri ■•liiiarrM alter they lia\e aUaiunl 
iiiajoniy or piibiTty (iivra rise to moral obliga- 
lioua, Ihoiiifh not, alwHva amountUis? to legal 
iliitirs. >et lui-lli less iliitiliilly observed 

I* "OitlJio w'li lit ‘raMshinciit ofgaril,’ ” mt 
2 lust 410 " Wlii'U (he tutelary right has been 
vratril liia Court, au.v iiifriugemput of Jtbccomi'a 
« rwittcr of publie law. Thusiiiteiferenee with 
1 w.iriJ ot ChtHicery la treated as ‘ contempt of 
Court.’ ” A’ !/ . in re ll’s SetlleitK-nt [190!)] 2 Ch 
200, a ward of Court was committed to priuoii 
because he " uitcrfcrcd with the Court’s control ’ ’ 
over hiinaplf, by iimrrving without its sanction. 
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And csamino the oii)lians until they attain (the ago of) marriage ; Section 230. 
but if ye perceive they are able to manage Ihciralfair.s well, deliver 
their substance to them ; and waste it not extravagantly or hastily 
because they grow up. Lot him uho is rich abstain (entirely fioni 
the orphan’s estate), and let him that is poor take (thereof) accord- 
ing to what shall bo rea.’-onable. And when ye deliver their snb- 
■stanco unto them, eall witncssc.s (thereof) in their presence ; Clod 
taketh sufltieient account (of your action.^).” — Quran IV . 2 5 

The following tradition traces the history of the guardian's duty : 

* ' i nr 1 II 

" Ibn-^Abbas said, ‘ When tliose icvelatkns came down, m, ‘ Moddlc 
not w'ith the substance of the oiphan, otherwise than fortbeioiproviog 
thereof, and “Finely tl ey who tlevcur the pos!-e.ssion.s f)f oinli.vns 
iinju.stly, shall swallow down nothing but lire into their bellies and shall 
broil in raging flames,’’ - all tJrose wdro had orphans in their care wont 
home, and separated their’ own food from that of the orphans, anrl also 
their water, fearful lest they might he mixed. Tlien, when the orphans 
left any of their meat or drink, it was taken care of. for them to eat 
aftei w ards, or spoilt . 1 hen thi.s method was unjrlca.s-ant to the oiplians, 
and they mentioned it to the Jhojdiet, then Clod .sent down this revela- 
tion, “ OJIuhain mod. they will ask thee concerning orphans, answer, 
to deal righteously Aiitli them is best, and if ye mix your things with 
Iheiis, verily they are your brethren *'•* Tlnn tiny mixed their meat 
and drink together.’ ’’ ‘ 

231. Guardianship of the person is referred to in ouaniian ot 

iVlnslini books on law as ‘ hizanat ’ or custody. • w/Inat •' ’ 

The right to ‘hisanat’ or custody must he distinguished from the"^'" 
duty to maintain, on which see the next Chapter. 

232. The Muslim jurists seldom (if ever) contemplate Gii.irflinni of 
any person being appointed specifically as tlie guardian of 

a minor’s property, which is ordinarily assumed to be in’*"'* 
the charge and under the control of the executor [or adminis- 
trator]''* of the minor’s father. Executors may be ap- Exomtors. 

' J.e. Quran VI., 152. dospniled of hia paternal inlierilanot' ami abnn- 

■ *’• doncil by all the friends of his father, whom he 

» / e Quran II., 221. urgently supplicates and who all li.sr8hly ca«t. 

‘ \tiscat-ul-Masabih, Book XIIT. Cli. xvii, him off.’’— Qrote, Hht , 11, 123 Ch. XX. 
part 3; Mathew, II. 142-143. Compare with a The Arabic word«w?i includea executors 
tins Homer. Iliad, XXlI.rtiiyJa., containing from as well as administrators. See the Chapter on 
thellpsof Andromache, "the description of the Administration, lielow , Bail. T, 120, (lor.- 
litter and hopeless destitution of theorphaii hoy, 11. 248. 
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Sl!CTl0^« 232. 


Joint 
Ruardianfi. 
Shiah law. 


Sonnl law. 


Appointed by 
Court. 


pointed to take charge of specific poitions of the estate of 
the deceased. ^ The guardian of the minor’s person is not 
necessarily the guardian of his property. ^ 

232a. ^Jlicrc are special “ guardians for marriage ” 
under Muhammadan law,"^ and it has been held that 
the Guardians and Wards Act, s. 24, does not give to the 
guardian under the Act the power of disposing the ward in 
marriage. 

Tlio right of contracting a minor in marriage inheres in a lino of 
giiartlian.s dilfcrcnt from those to whom tho management of the minor’s 
projierty and person aro respectively entrusted and although tho 
intervention of tho guardian for marriage is an essential condition 
to the validity of the marriage of a minor, it is not obligatory upon tho 
guardian of tho person, noroven upon tho guardian for marriage, to pro- 
vide a suitable marriage for tho ward.^ See also as. 59 and 230, above. 

233. Tho ‘ Sharaya*-ul-Islam,’ one of the most autho- 
ritative texts on the Shiah Ithna *Ashari law, docs not seem 
to contemplate joint guardians of tho person;^ there does 
not seem to be any indication of the view of the Sunni 
authorities on tho point. 

It will bo observed that tho Guardian.s and Wards Act, 
s. 15 (1) contemplates tho poasibility of the personal law of a minor 
not permitting tho appointment of joint guardians even by the Court. 
,Sco s. 2G3, below. 


1 Cf. 0. & W. Act, s. 16 (6): •• If a minor lias 
several iiroiicrties, the Court may. If it thinIsH 
lit, appoint or drclnre a separate guardian for 
liny one or morn of the properties;” the 
liaii.an Jurists liold dissenting views on this 
point: Rail. I. G7I. 

* Cf. G. & W. Act, s. i:, (4) : “ Separate 

guard Inns may he appointed or declared of tlin 
person and of the property of a minor.” 

* See ss. 69-OS, above. See al-so the gloss to 
(he Sahr-ur-Raig, eited AUmanesm v, AMul 
Snhhan (1915) 43 Cal. 407, 480, 481. 

« Monijan Jiihi v. Rittriet Judge gf Rirbhum 
(1914) 42 Cal. 361; 20 Cal. L. J. 91, 94 ; Cf. J» 
rr It's SetUeincnt (1909) 2 Ch. 260, noted In the 
footnote to the third licnd of the Comment to 
s. 230. 

S Tlie words in s. 24 of the O. & W. Art are: 
" Sneh oilier matters as tlie law requires ” 


6 Had. IT. 90, where it is suggested that 
" where thi re is a (oinliinafion of persons equal 
in degree . . . tlie right to tlie infant’s eiistody 
IS to ho determined by lasting lots between 
them ” This seems a erude method, but it is it 
dnviee that lias not been seorned by tho T.egis- 
l.itiireofltritishTndiii:see Punjab lawsAct.s 9, 
eited under p. ')67, below ; and it may often lie 
the means of preventing parties from rushing to 
the Conn merely because there is no modu» 
vir'Mli ready at hand. Whore the intervention 
of the Court is railed in aid, under the O. A W. 
Act, P 17 (1) till' Court may apparently clioose 
the iMTson wliose appointment would be most 
in the interests of the ehild ; Cf. Bindo v. Shan 
tal (1900) 29 All. 210; re Guthai dr Lilabat-, 
(1907) 32 Rom. .60. Hut see, Andlappa v, 
KiiUrndm (lUl.',) 39 Mad. 47.3. 
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234. The Muharmnadan law relating to the guardian- Section 234. 
Hliip of uerKons of unsound mind, is, with tlic necessary 
changes, to the same effect as the law relating to the guar- uusoumi minci. 
dianship of minors. ^ 

The sections of this chapter, however, have been framed w itli refeieiu'( KiiiiitincntM 
only to minors, as the authorities refer in direct terms onl} to jiiinors. 

In the case of lunatics the law in British India is in part laid down m 
Legislative enactments and where the person exercising cent i el .n er 
the person or propeity of another derives his authority from tin* Com I, 
he may obtain special directions from the Court at the time ot his 
appointment, or subsequently. - 


§ 2. — Persons Entitled to be Guardians by Law. 

( 1 ) Sunni Hanafi Law. 

(a) CvHtody clurh)g Ivfaiuy: H-e Mother avd FtnialiS. 

235. According to Hanaff law the mother ^ is entitled ^ (^Tanan law ) 
to the custody of a male child until ho attains the ago of 

o Ruardian 

seven years ; ® and of a female child ^ until she attains 

1 , a infancy. 

puberty. ® 


Where the husband and wife are living together, Ihe child must 
stay with them, and the husband cannot take the child away with him, 
nor can the mother, even during the period that she is entitled to the 
custody of the child, take it away without the permission of the father. ’ 
Whore the child is with one of its parents, tho other is not to bo prevented 
from seeing and visiting it. * 


1 See Quran IV., 4, quoted In the rominciit to 
8. 230, above ; lied. 024-625 ; Bail. I., 4, 208, 
209, 403, 630, 652, 669 ; Bail 11. , 4, 7 , 8, 107, 
20.3, 214, 248, 249. See also Mutiammat Mehr 
liibi V. Chanan Dm (1917) .62 Punj. Bee., 209 ; 
and Vmeni Begam v. KeiilioDas (1908)30 AH. 462 
u hieh latter case must, however, be read subject 
to Mntadin v. Ahmed (1911) 84 All. 213 (P.C.). 

S In Muhammad Kahi Khan v. SoiJuUa Khan 
(1884) 22 Punj. Bee. 193 (No. 91), que.stions 
arose with reference to n lunatic's rlKhls ol 
inherilance and his representation in a suit 
based on them. 

a In England, prior to, and apart from, the 
Ouardlanship of Infhnts Act, 1886 (49, 60 Viet 
r. 27, s. .6), the mother had no right, as against 
the father, with respect to tho control and cus- 
tody of the child : Halsbiiry, "Laws of England,” 
XVII., s. 264, p. 108. 

4 As to her rights os against the hosbaiid of 
the minor, see s. 2.66, below; and Nur Kadir v. 
fSuleilrha BibHl885) U Cal. 640; Kurban v. 


5B8U.I.431, 4.33 .-Hed. 131 ; Karabtbt r. 
AlKlul Bezzak (1911). 12 Bom L B. 891 
imamlatidi v MuUadth 151. A.Tai-a 

® Cf. B. 234, above. 

1 Ball. I. 43.6 ; Hed. 139. This uoiild foIKu 
from the general rule tli.it tiie vife's m..^e- 
meiits during rmerliire .ire under file eontrol 
of her huslmiid ; s 24 (2), aboie. But Bail. 1. 
43.6 ealls attention to the l.id Hut the texts do 
not expect the child to be InVrii out of tlie 
place where the marriage look jilate. This us 
probably a sunh.il of Prc-Islamlc tribal 
iiistom liaving the forte of law. U may have 
some application in India, if either parent 
desires to prevent the other from removing 
the child to such a distance as to exclude 
the former from vlMtiiig it. Cf. tho English 
Uuardianslilp ot Julants Ad, 1886, ss. 6 A 9 
« BaU. I. 435 
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Naturiil 

ttuardiaii, 

«tricl 

01 tlio lorn I 


Tho person who is entitled by the j;eneral law' to the otiatofly of 
f ho child is frequently rofcrrofl to as the natural guardian ” to distin- 
guish him from a guardian appointed by the Court, and from a tostamoii- 
tary guardian. '* Guaitlianship by nature ” is, however, a term of art in 
Knglish law, and mojins in its strict sense, “ the natural paternal jurisdi(v 
tinn between the ago of discretion and the age of 21 w’hich the law will 
lecognise " over the heir-apparent. ^ Tho ('.\prcssion is einplo^'^od now iir 
Knghind in the* siimc unrestricted sense as in India. - 'riie father’s and 
mother’s right to the custody of a child of teiuler agehas been referred to 
as “ guanlianship for nurture.” ^ It is to be ob.servi'd, that “ in the law's 
of Kngla nd there are throe manners of giiardian.ship, riz , by common law\ 
l)y statute law, and by custom. By the common law there are four 
manners of guardians, viz., guardian in chivalry, guardian by nature, as 
the father of the eldest son, guardian in socage, and guaidian ‘ ])er 
cause (Ic nurluic.’ .\ccording to tho strict language of ‘ our ’ law only 
an lieir-apparcnt can be the subject of guardianship by nafui<\”^ 

It has Immui .said that under Muhammadan law the mother is not the 
natural guardian ot hen- children’s pro|)er(y, ’ though she is often treated 
as .Mich. Secs 2,){), below. 


(SiMiiii liiw ) 

I'lititli'd til 
III tlll‘ .ili.rlii (' 

nt tlii‘ iiiiiUii'r. 


236. Ill the absence, or o:i the dlstinnlilication, of the 
mother, tho custody of the child — until, being a male, he has 
attaijied the age of seven years, or ])(nng a female, vshc has 
attained puberty, — belongs to tlu^ following ])ersons in 
tlie order of priority in whicli they are mentioned below, — 

(1) tlie mother’s mother ; ^ 

(2) the father’s mother ; 

(3) the mother’s grandmother liow high-soever ; 

(4) the father’s grandmother^ liow bigli-soever ; 

(5) the full sister ; 

((j) the uterine sister ; •' 

1 I’or Bowon. I. .1 , le ignr-EUi * ; Aaar-JSIhi, 

\ Lnmllfs OSSl) 24 Ch. 1). 317, 33.'i, 336. 

2 , Hiiisburj ’s •• JJiWb ot Knglaiiil ” XVll , 

. 2«3, p. 122. 

» llnNbury’s " of Eneljintl,” XVII . 

< 2.'i.'i amlpt-r UiriU'lMnrellorKlin!. “Thcfatlu-r 
IS ciilitli’il lo llieiiisimly of Ills own 
iliirmn llii'ir iiiUmy iml. only as i{ii:tr(ti.sii hj 
miTluu' lull as iiuariliaii li> iiiitiirc ". Ex partr 
//w;i/;iii-, (17.32) 3 r Wins. l.'a. 

4 Co Lilt SSO IlarK aa. 12, 13, (iiiotpcl 
'■ Miiipsoii on liiLiiils” (3nl KvI., 1900) 106. 


■ PiM Uampiiii un.l Pratt. JJ , Maym Bibi v. 
Uiiidrr Jiehnn Unuiit ;iil(i2) 29 Cal. 473. 
fi Cf. s. 2.34 ahovtf . Kail. I. 431. 

^ Soflio niatrrn:il cnimlmotlipr has. during the 
(HiiO'l of life inciitioneil In s. 236, priority over 
the liUhor- liuhmiur Ah v Bin [1910], 

h'. Piiaj Ills- r.J, (.Vo IS) tihooefin v EM! 
Bu, (IsS.j) 11 I'ul 574 failing tho father'.s 
molbor. the mother's mother's motlier nonld he 
entitled ; Bail 1 432 • 

S .See eonimenf 
9 See lonimeiii. 
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(7) the daughter of the full sister, liovv low-soevcr ; Skction 230. 

(8) the daughter of the uterine sister, how lovv-soevoi’ ; 

(9) the full maternal aunts, how high -soever ; 

(10) the uterine maternal aunt, ^ how higli-socvoi- : 

(11) the full paternal aunt,' how high-socvcr. 

I’ho inclusion here of the paternal graiulino+her ainl ])ateriiiil auul ^ rateniai 
(second and eleventh in the list abo\ e) is ain-malous. the principle 
in this kind of guardianship being that the custody of an infant belong'^ 
of right to its mother's relations" * Ibit if the pat vnal aunt and grand- 
mother are not mentioned here. Iiy mere ina lv<-,t niec, there i-^ no reason 
why the consanguine half-.sister should not i ome in in tween the iiterino coii-.vuguuii- 
sister (sixth in the list above) and the<laughtei of ih<‘ full .sister (seventh) !,'nJamiK 
and similarly the other consanguitie lialf lelatioin (liaU-sihtei- of the 
lather, etc). 

The effect of this section, it will h * notr e I. is that if betorci the ago UcvoiuUon «r 

roothrr’a risthO 

at which the father is entitle 1 to th.‘ e.isto ly of his child, the mother to (.ustodi. • 
dies, then the nearest female relation is imtitlel to the same privih'go as 
tho mother;- -proximity being eonsidcred on I he same principles ns for 
guardianship for marriage and for succession, viz. (descendants ' first), 
then ascendants, and finally collaterals 'Fho intiuence of ’qiyas' •> or 
analogy in tho devclopmont of Muhammadan law is evident in tho simi- Lwiogy <>1 
larity of these principles. The rules by which fho mother's rights of siuresMon. 
guardianship devolve are analogical to the lules by whicli the father's 
rights devolve, and these last again are hasi'd on tlm l’re-r^lamie Jaw ot 
succession.'* 

236a. The father has 110 power to aj)X)oiiii a te.sta!Jieii- ivM-iint Mtin 
tary guardian of liis minor child of the age referred to in 
s. 236, above, so as to derogate from the rights of tho persoii.s 
therein mentioned to act as guardians. 

237. In the absence, or on the disqualification, ot tlie t^unm 
mother and the females mentioned in s. 236, above, the irnoUn'r 
father and the males Jiientioned in s. 239, below, are entitled 


1 Sec euiumeiit. 

2 I3aU. I. 432 (/. 8). 

3 Cr. Ball.I. 432, (11. 8-11) aiiJ ww the llaIL^. 
latiou Itoin the Sfutr/i-i-Viquya in tite continent 
to 9. 230A, below ; see also the Miiihuj-itl- 
Talibin. a Shall*! text. 

* Minors cannot, but lunatics niay, Iiavu 


ili-UTmlaiits whosj l<i Kiunlwu-. hip 

uuuld have the liisl piac-o. 

■'> Seethe Introductory Chapter. 

S 'Che matnanliat was not uuKiuiwn 

lu \rahvi. 

1 Bahadur Ah v. Mumumi liivi (lUlO) .'*1 
I’unj, Occ. 154(l!ro.4S). 
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Skction 2S7. to the custody of the child provided that they are not 
otlicrwise disqualified ^ from taking cliarge of the child. 


(h) Custody after Infancy . The Father and Male Agnates. 

(Sunni law.) 238. 'flic father becomes entitled to the custody of 

I''uthcr's ri«lil . „ 

tonust.«iy a male child after he has attained the age of seven years ; ’ 
and of a female cliild ^ after she has attained puberty. '' 


(Sunni law.) 
Rl((ht ti) 
ciiBtoily in 
nbsenco ot 
fattier. 


'rcHtnnicnt.irv 

giinrdi.iii. 


Whettor 
goaniian 
appolntoil 
by fathi r’s 
will takes 
pnsci'dcni p 
over grand- 
father. 


239. In the absence of the father, and subject to 
s. 239 a, below, the following persons arc entitled, (in the 
order of priority in which they are mentioned below, to the 
custody of a child, after it has attained the ago at which 
the father becomes entitled to its custody, — 

(1 ) the nearest paternal grandfathej ; ^ 

(2) the full brother ; 

(3 ) the consanguine half-brother ; 

(4) the full brother’s son ; 

(5) the consanguine half-brother’s son ; 

(6) the full brother of the father ; 

(7) the consanguine half-brother of the father ; 

(8) the son of the father’s full brother ; 

(9) the son of the consanguine ha If-brother of t he father. ^ 

239a. It is doubtful whether the father has any right 
to appoint a testanicntaryguardianof the person of his minor 
cliildren so as to derogate from the rights of the paternal 
grandfather [or any of the other relations mentioned in s. 239, 
above] when he is living and competent to act as guardian.® 
The quoatioti wliethcr under strict Muhammadan law the father’s 
“ executor ” {i.e., guardian appointed by the will of the father) has 
priority over the grandfather, is doubtful In iiaillio, J., 665, the exe- 
cutor is dotined as “■ an ‘ameen’ or trustee appointed to superintend, 

I ll.kil. r. 433. ^ Tlu! Inisband of a minor girl’s sister is not 

s Cf , (’ tf., B. 241, below. entitled to bo nppointud guardian of the person 

i Idu V Amiran (1886) 8 All 322 : Hid. 12!». nr property of tliii minor : Asghar AH V. Hamida 
Hail. 1. 434. BW'(m(1914)3UAll.280;(Mum»taf)flurunne«M 

* Cf. a. 234, above. re. (1913), 18 Cal. W. N. 853. 

5 Hed. 129 ; Bail. I. 434. 8 lied. 138 ; Dali. I. 433. 

6 Cf. B. 234, above. # See si 257, 253 , below. 
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protect and take care of his property and cWMrea after Jns death, and Section 239. 

Macnaghton * refers to the following passages fx’om the ‘ Sharli-i- 

Viqaya, ’ viz., “ Ho to whom the father has entrusted the disposal 

of his family and fortune, is his exeraitor,"’ and ‘‘The guardianshii) of a 

minor belongs first fo the father. ne.\( to his exeJmtor, next to the 

paternal grarulfatlior.” 

The question is unlikely to arise in British India in this form. 

Assuming that the pure Aruhammailan law is doiihitiil. should the 
matter come helore the (Joiirts IIm'v would, no doubt, iust in accordance 
with justice, e((uit.y ami good con.seienei!, uo le.ss than with thi' rule laid 
down in the Guardians ami W’aids .\et l-v ■,;iVi!'g great weight to thi* 
desires of the deceased parent lii <-ases Iikol\' to '^aiiso di.sputes it 
w^ould ho de.sirablc to obtain the ( ‘onrt’s .sanetion lor the tc' tamentary 
guardian to got himself declared or appointed ,is such 

The Law as to the right of custody is thu.' sta od iu fh<‘ ‘ Shaih-i- ‘ sharh-i- 
Viqaya ’ : *'■ For the education of a minor (1) the mo'.hcr has the first perso'^ enti- 

claim, but she cannot be compelled to undertake' itsciistoily |in case she ned to custody, 
refuses to do so, for (he refusal would prolvably b(i on account of her in- 
ability to undertake it ; but whcie there is no one else to iimlertako it, 
she should he eonipelled] whether she has .separated troui her husband or 
not. And when the mother is nut available, i.e.., she is cither di'ad. or ha.s 
married a stranger, [or is otherwise disqiialifiod from acting as a guardian 
in conscqueiioo of her ronouneing Lslaiii, orgettiiig dcpravwl incharacter, 
and the like] then (2) the wafernal grand tnotJier is entitled, how liigh- 
soover she bo, [for this reason that the right is inherent, in mothers, so 
that] if the mother is absent, it will go to the mother's mother, and if 
the mother’s mother is absent, if will go (3) to the /ufAer’-s' and then 
(4) to the sisters, the full sisters are entithnl first then the uterine, and 
Ihen the consanguine, and (."i) then Ihe in the same priority, 

( and according to one t rail ition the maternal aunt is prefemxl to th e sist er, 
for the Prophet .said that the mother's sister takes the place of the mother 
. . . J, then follow the full sisters of the mother and the iiferine half- 
.sisters, the uterine half-sister of the mother, and then the consanguine 
half-si.sters of the mother ; [for this reason that in this matter the mother 
has the prior right, and c-onseqiiently the relations through her are given 

1 This passage doi”) lint oirur in the Falutca 3 sknrh-i-Vtqaya, Bonk ’in Tiiluq, Ch. on 

‘Alumgiriiis is pnlnti'il out m Bail. I. 60.') n Jlizaual, Vol II. p 16.^ (Lin kiiow Ed. 131.1 
See also Faf<ma‘ AUimgin, Hook mi Tulaq, Cli A.H,). The poitioii:. enoUised iu square brackets 
XVI. on flui/nof, corresponding to Bad 1. I'l l arc from rmdat-ul-Bi'aifa, a commentary on 
and consisting of an excerpt from the Knii the Sharh-i-V iqaqa (winch itself consists of a 

2 Sixth precedent on giiardiaii.s, p 3111. See commentory on tlie Vmya. Shark means 

also Case 1. p. 304. oommentar}-). 


2. Mother’s 
mother. 

3. Father’s 

mother. 

4. Sister. 

r>. Maternal 
aunt. 

(i) Full 
sister 
of the 
» lOther. 
(li) Uterine 
half- 
slater. 

(Ul) Consan- j 
gulne 1 
half- 
sister. 

0. Paternal 
aunt. 

(i) FuU. 

(11) Uterine, 
(lit) Consan- 
guine. 
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Sbotiox 239. 

Freedom. 

Marriage. 

FaillDg women 
agnates — 

1. Father. 

2. Paternal 
grand- 
father 

3. Full 
brother. 

4. Consjin- 

half- 

brothur. 

Sons <ii 
lull brother 

eonsan- 

guinu 

Imlf- 

brotlior. 


(Shiah Ian ) 
Mother’s right 

iiifaney 


(Shiah law.) 
Father’s rigid, 
at later age. 


lirefeveiloe ovor Ihoso on the father’s side], (lion (0) (ho of tlw 

father, full, ihno ntnrine, then consanguine. 

“ And this is on (he condition that the womon aro free ; for a .slavo 
and ‘ umin-i-valad ’ aro not entitle:! to custody [as they have no leisure 
from their service | , .iiid if a woman marries ono who is not prohibited 
from marrying the minor, that woman lo.ses her right of custody, 
hut if such :i in.irriago is dissolve 1, then the right reveris to that woman. 
If (liero is no woman eidiiT from (ho paternal or iii.ilernal side, then the 
iigh(. ot bringing up is in the agnates in tliomdor of priority mentioned 
in (he (‘liap(er on inlieriianoe, [that is to .say (lie fatlu'r comes first, then 
(he paternal gr.iivlfathor how high-soever, then the full brotlier, then the 
er)ll^aTlglllne I lialf-hrother, then the sons ot the full lirother, then thi' 
sons of ( lie eonsinguino half-hrot hei , .ind, similarlv (heir di'seiMidanfs 
liow lovv siiever. (hen come the p.itorn.il iiiielo. and (hen the paternal 
iiiifle's s()n|. lint .i feiii.ih* minor will not he under (he giiardi.in.ship of 
an agnate who is not prohibited from marrying her. i.;y. her eman- 
eipator or (he son of a paternal niudo, noi one (h*pr.i\ eil in eh.iraefer.” 

(J) Shifih Lai». 

(ti) Right to Cn-itodg 

240. Accordin*^ lo Shiah Ithtia ‘Ashaci law, the 
tnotlu‘ 1 ’ - has th<‘ ri.fi'ht to the (’tislody of it, iiiiilo child ^ 
until he tit tains the ao’o of two yc;irs ; * and of a fooiale 
child (ditil shi^ atlaiiis the a<;c of seven years. 

In the ‘ D.d.ivam-iil-lslam ’ (.» Shi.ih Ism. i 'ill .ui(h()rif3'^), however, it 
isst.ited that the mothiT ha' th > prior right to (do cu.stody of a child (of 
either se\) till ii is .ible to t.ike e.irc ot itself, .so (hat it can (‘at, drink 
iiiid dress without the help of oiiic'rs • and (hat this hapjions about tho 
.igeot 7 to S depending upon tile mtelligeiice i.f tlie child, and upon its 
eapaeitv to (.ike care ot itself " 

241. -Vfter the ihiid^ aUain.sihe age mentioned in 
the la.st section, the* latlmr Inis, in Shiah llhna ‘Ashari law, 
the right to tin- cusTody of the chilrl, 7 


( Ltciiiic bi.alit rsatt) 111 toiii'.r 111. I . "I.:!, ill 
Mi.l -.1 t.nii no pl.iii' III Mm i.ri'-i-nt I. i 
1 A-. .ILMIIl-1 till I'Viilltm lit Oil- 'Hill Hi 

llnuyinii Huirm (I.ssi)7 C.ll HI, •" >1 'I'P i.'iti 

III s ‘.ilJ, biloii .il'ii liiihlli Ki'/tfi'' ’ ViifiOiiU'il 
\niir hliiiii (l.'.sr) 1 1 Cil lir, (lA-bil 
1 Cl 'I i:u, iibiiM- 
* bail II. 'I .'. , if. 6 ifl, able I-. 


' Ihul. Two iit.lii'i i>|iiiiiiiii<) aro moiillonoil, 
li'iiig thf.-go It -portivolv .it toil year', .niil at 
Pili.'i1\ l.iii, Hio iipiiiiiui '.mil to III' “ inoro 
.1 gi oi'.ibl > i o I i.iilit iiiiial n lit III inl V ” I' ^o Von \ on r' 

0 Ihi'iiiiniii-ul-l'-liiiii (A’liloi). 

1 ll.iil II ‘r>; Ite f'l'liliiin of Mitliniiiiil .Iniir 
Khun. Ijoiidi Driiuiii Muhumi’il Jwiir Khan 
08h7) 1 1 Cal. C15. 
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242. Ill tlu; absence of the father or the motlu'i , Skction 242. 

th(i other parent has the right to thii custody (d a udiuir IfjJiv'lvor o/ 
child,’ wliaiever its sex and age.- 

Hoaco thn laatcraal graa(liaotli<‘i (Miiiiot, li (•)*! parfh-s .wc iiiti^irahoi,. 
yovornod by Shiah law, claim the cu.stody ol a fcta.dc < Id :il vcai '- 
old, during llio lifo-tiiuo of the father • 

(/>) Custody in the Absence of I'an.d-i ««-/(,• si ■nh Lan 

243. Ill the absence ot bolli pareuts, llie J at hi r iiia- ; 

... , Kathor’s f.itlK.-r. 

lather is entitled to the custody ol tie- cleMri u. ‘ 

244. In the absence of both paieiiis. .....d of 1 In fa< her’s MnahUw) 

father, it is doubtful who an* prefeu'iitiallv eniitled to tl le tied .iftcr 
custody of the children. * sranuutiior. 

The ' Sliarava’-ul-Islum ’ iiienlton'- tin loliow in-r (m^-n tlioiish 
soino doubt js c.xin'cssed .os to all ot (lieni, rr,. ,'l) 'J'lic eoiisaii- 
guino half-sister is prclciivd lo ihe. iitoime li.(lt-si>tei. (2) The 
paternal grandiiiotlicr is pretened to (Ih“ iiiatein.il <;i..tidii)«ifli<>r (d) 

The graudaiothor is iirefcrred to the sister. (1) Tlie paLernal and 
matorna I aunts .uo ccjually entitled. Il wouM si'cin that these jirefei- 
cncos can onl} serve as guides to the (.'oint in .-^eldiing the guardian, 
without fetternig its diseretion. 

.SUMMAliV 01' TIIK L'UlXCllT.K.S Ol SUUM .VNKMIIVII HKlA'llM. 

TO TUJi HIGUT 01’ OtrARDt-X NSJUl* 

Custody under iiuuni lute, (1) fn earl} >eais die leniale Ciiaodj . 
relations arc entitled to the custody ot the ehihl, <ind the liist one 
so entitled is, ot eourse, Ihe mother. (2) 'J’lien the male agnates 
commencing with the father are entitled. (,’{) Failing qualified male 
agnates, the Court must appoint a female as guardi.in lo a female. 

Custody under Shiah law. — (1) The first right is that of the 
parents, with priorities between them on the basis that the mother 
should bo entitled during infancy, and later on the lather. (2) Failing 
the parents, the lather’s father is entitled. (3J Fading the lather’s father, 
the other lelations are entitled with .-.ome doubt u.s to their priorities. 

1 Cf. s. 234, above. by Uic will of tlio fuUier , he left the question 

> Bail. U. 95 ; Me Mbrahim M. Hassain S/ter- open wliellior even siuli epui'illc appointment 
tonoo V. Aj&ai (1908) 11 Bom. B. 11. 75. Davar. when arbitrarily and lapiRioubly made, could 
J., held in proceedings under the Criminal Broce- depiiv e the luothfi ot tier right ol guardianship 
dure Code, s. 491, that the mother was not * Salmuiutitbit v. Saadat Jtlugaui (1014) 3b 
deptivedof her right to the cuatody of the child, All. 466. 

»■ there was no specldo appohitment ot guordiaus * Hail 11. 95 ; ef. 234. above. 
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Section 244. Guardianship of Property under sunni law. (I) As to tlio person of 
Property. a minor very remote blood relations are also entitled to be guardians. 

(2) As to the property of the minor, oiil> the fatlier and grandfather, 
and persons ap})omtod by them, are entitled. ^ 

Guardianship of Properly under Shiah lair.- Only the father and 
grandfather, and persons appointed by them, are entitled to be guar- 
dians either of protierty or of the person. 

It may be eonjectnred that the pre-lslamie enstom recognised no 
distinction between the two elas.ses of guardians and that hslam 
introdnce<l the restriction against remote relations being in (sharge 
of the property. The injunctions of the Onran have lieon interpreted 
by the Snnm authorities as referring to guardianship of jiroperty and 
not to the custody of the person; hence the pre-lslaiuic rules about 
guardianship of the person have remained praetieall} imdisturbed, .so far as 
the Hunnilaw is concerned. - 'I’he Mhiahs make no distinction between 
male agnates aiul females in guariUaiishiii an> luoridhan in inheritance. 

§ S.—Diaqualifications: Lons of Right of Gnardianshi'p, 
(1) General Disqualificationts. 


Minor 

Incompoiriit. 


Preferenon (n 

Muslim 

parent. 


Non>Husliras 

disqualified. 


(a) A{I0- 

245. A minor is inooinpetc'id. to act as giuirdiari of 
any minor other than his own wile or child.® 

Muhammadan law disquaUlies a minoi from acting .i'. a guardian for 
murriago * or as executor, though il is not ((uite o!c<i'‘ whclher, while a 
minor acts in the capacity of c.vecutor, and until he is removed, his acts 
are void or operative, 'J'he current opinion is th ii llte\ arc not void,'^ 

{!>) Ri'ligiou. 

246. Subject fo y. 248, !>elow, if either jtarent is not ii 
Muslim, the otlier is entitled to tJie ciistoily of the child, 
whatever its age.® 

247. Subject to s. 248, below, no ])erson who is not a 
Muslim is entitled, under Shiah law , to the custody of a child.^ 


248. Qiutere, Avhethet the provisions of s. 246 and 247. 

Dl8sbllitlr!i ’ 

Removal Ar‘. 

1 i-j. AMiil lifiu y JluJi Jiftuiii, ritHlStHi' Hindu joint lamlllehamanaginRmeinber may act 
f. Cal. 1. a. 413 (unde cannot be gua'llan .d .is guardian lor a member of that family, ibid. 
piopcrty) * Rail. 1. 47 ; II. 4. 

* Sec tile luUvductory Chapter, above, on s Bail. 1. 063 ; 11. 4, 248-249. 
the Sunnatrul-taquir, and jire-existiug customs. S Bail. II. 9o. Cf. a. 234, above, 

s O. ds W. Act, B. 21, cf. a. 224 above. In 1 Cf. ss. 234, 240, abbve. 
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abov(i, arc* abro^alccl citlu'r ontiroly, or in so Far as tlioy affec t Skotiov 248. 
the riglit of a})Ostal(‘s to Mu‘ (‘.iislocly of eliildrcMi, l)v the* Taste 
l)isal)ilitic‘s IFenioval Act, XXI. of ISoO. ’ 

'rile ((iiostioii in this Miction involves tlu* |»(»iii( whether (he 
ri":hl (o (he custody ol ii (‘hild is "iicli .1 “ nulit ” .is is coi. ■mpl.itr-d by 
Act XXI i)t IS.IO. It li.i.s l)ccn h( Id inal (he .ippoiiitiiicnt of i 
muii'diiin to a minor i.s not <1 nicdt -rol private iul’i ' a.s lictwc'-n 
‘the ])artics, and that, tlieicloii'. it is not ,1 (pic.^tion tlia' <‘an hi ’.etticd 
by j'elej'c.nci' to arbitration - Morcovci. \( ( .X l of jn its fniis, 

applies only to (diosc who Jiavc rcnoiinred 01 evliidis' from Mie 

conunnnion ol relij'ion.oi been di'pi iv c-l (»t - ■ tc, . at cannot ^ hnefore 
,ippl_V to OIK! will) is born a non 'ln•-:lln * !’• .ms* ,here an ipoM.ite is 

(he pm'soii (hat, but for his chaoi” .il rchpio 1 woiiiil be cnt'tl' il to be the 
puardian, is it still in the di'Cic-tio-i o! ihe ' oiii* to appoint another 
person, on the sliciuith of the t bsioli.iie .iial wards Act, s. 17(2), which 
rcunircs tlie lelipion of the niinoi to be loiisidcnd in the ;ippoin(nient 
ol piiaidians ' ’Tiic Coiiris, .is a in' . ha> not troubled ihem.selvcs about 
such tccluiaal details, but, in caM'^ oi doubt, have fallen back on 
the piiuciples tliid (he paramount consider.ition to be iepardt-.d is (hat 
ol the welfari' ol (he w.ird ' On (Ins point, however, .see the coinnicnt 
to s. 202, below. 

(2) Dis<jH(ililir(ilion.s Aff('rtin<j F( nialcH. 

249 . 'I’lic iiiotlici. Of any other female who would 'i-'iiiraii.t 
otlKM'wise l)(! entitled to th (5 enstody of a child, loses that (le'nmici to 
riclit iti JMnhamniadan law- ( 1 ) if site is iinmoraJ, or has ' 
cotniniltc'd adnltei v,'’ or some criminal offence or ( 2 ) if 

) fii V .s/,((«4/.nt(i,s9t})2u VII aiuniii- 
I. oi.il m.iiKltiioIlK'r a|i|)uiiil> (I iii iircloi'iiLC to 
l.illi.-t lliiiiiuii it w.i- i( neolist lU.ll “ tlu'iu \ias 
iiiilliiii!' the lalliL'i ’ oil lliL‘ jirouiiil 

• lol llic I'll! Miiiia lit Iiaiaiici lotli III I .iiMiid- 
i.ii'm ll■\ll'ltl•^ llic lowiT eimrt--snt KUffi’rr : 

I'l !■ ti>.fi(/ii/iif \ SnI’i i«.iriiHt(19trO S'.l M.4(l 473, 

Minch ili-.'CiiU from JiiH'lo v Sliiini Lai;] He 
i.iilhi- a 1,11.11,. (1007) :I2 Bom. .'iO. 

■ ICiil I in, Jhiiine 0S7S) 1 .4.11. 

•'IS ipinutioitc) In {Museum'll) Shahjehnn 
DiUiil (ISVi) 5 S n A (N.W 

I- ) {‘ 1,1 ii.-lii(lv«.'is.>i\cii lo .Ml iininarncit female 
!i\im: ttilli a Onisli.iii In riiKliiiul tho father^ 
ii'nlicrv ilni nnl. ih.-iiiialilv liiin. if lie does not 
Iniii!; Ill■■llnlll iiiln ■nnt.iil', mill the n'nman : 

II \ I \ A K. lilO. 

< I .V VV V. I. - :■'(/) 
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•SiiCTloN 249, she is incapable of taking care of the child or (3) if 
she niairies a man who is not related to the child within the 
prohibited degrees provided that after the dissolution of 
such a marriage, her right to custody revives,^ or (4) 
subject to s. 248 above, if she apostatizes from Islam J 
'riio Gucirdiaii and Wards Act, s. 41 (1) (4) and (e) seems to assume 
that the fatlu'r's and husband’s rights alone revive after once being lost 
in favour of anothei'. It may be that the Act wished to avoid that the 
ciistofly of the chdd should bo changed after being once fixed, save in 
< ho tw o cases spc^cially excepted ; or (as is more likely) that it was drafted 
on the assiimplion that no other person had a legal right to custody. 

IS Kulrliiln ' woman is not disqualified from bei ng the guardian 

i>f ijrop..rt>. of a minor’s property, because she is a ‘ pardanishin.’'' 

In view ot the important rights relatitig to guardianshif) that tluf 
uiothei’ has in Muhammadan law, the proposition given above might 
seem too obvious to be inserted hero ; but, it will b(‘ leniembered, that 
Aluhamniadan texts refer to the nioth'u mejvly in regard to the 
guardianship of the fHsrson. Compart' s. 2o9, below. 

(5) Disqualifications Ajfetlino Mules. 


SibitM" 251. No male is entitled to tiie custody of a female 

Imwuiltodr who is not related to lun* by consanguinity- 

i>ti(maif. witliin the prohibited ' tlogrecs,-' or who i.s a profligate."’ 


1(1 (. \ W Vcl .. .I'l {b) (<•) ((/> .iiid ('). 
Cell! 1 1.11 ■■ \ pci'oii i~ mil li> l«' 

ti ii-(( (I, uh(>i'< oiiliiiii.itlx ({.(iiiif mil, 

lii’i I iiilil liiliii'i\. ’ (iliiii! Diiff-iil-Miikhliir SO 
llibi V llujuad'lin ll''Jll I<1 hid 
C.i'.. '1(11 III I'.iii'lii lid p.irriil- lii'C Ilir'i imlil d 
tlic\ iliiM- .ili,iiidiiliiMl or drM'iti-d flu- i liild, i-li 
ll!ihhiii\ , ■■ l.n>\s III l■.ll■Jlllld," WII. - J‘>(> 

* Vs III Uliii'iihii \ lihihi riiit (lss>), II C.il. 
.'iTI eiisi’i'/iuii \ A(i|«(l8«.l) IllCa! I 

lillur \ (1873) 20 W. I! Ill Uail 

J. 4:12 ; Hcd J.JS,l)Ut imtliN Awnin- Xnriibtln 
.IWh/ ( 11)10) 12 Bom L K S'll. 

3 Sec I'ommeiil 

♦ lUil I 1.12, U.-d I.'IO Km nii-.shi.ili Uw 

24(1, iihoip Till- n. AW \rh - 17, iilc-i 

liiiiis till- rclii'ioii III llii* iiiiiior .11 out III tl‘.‘ 
I oiiiiiU-i,itioii,s to hi- ii-^'.irilt-d in niipmidii.a or 
di'i l.ii 111" .1 iiiimdiHii • -.i-r 1 2fl2hfl'i«. 

*' l.i.ii/,i/i A iiii/i f V (.'ir/io//iiii I’lii/iWi 711 ( 1 '* 1 1 ) 

• .I'./li.i; .l/i \ Uuiimlti JSi-i'iiii(l'Ui) .J(i .111 


2SII , Mimmimil IJitniiKmi Hibri , rc, Is 

( ,il W. X s',.{ Jii i||(. i.iticr i.iM- ('li.iiiilliiiii. 



•1 lU-d I IS, i:j.i, luil 1 4;i.l Tliu liiiMlLiiid 
m .1 i.niioi liiilV MitiT w not i-nlitlcd to l>i- 
..p)ioiiili-o -'iiiudl.iiiot tin.' |)i-iM>iiaiid piop(-it\ ol 
III minor .\>~>ihiir Ah Hnmnhi Itrmm (lOU) 
id \ll 280, {dMui-ftimaf) JJuriinrgsu Jiibn, rr, 
(lOl.l; l.s (\il W N 8j.l. Cf. the limiltir 
irilrntiou an to IcniiiliM, s. -24!) (4), above 
to itail T. 421 (laiil line), 4:U (par. 4) Tin- 
Jl 1111,1 iinn.adii II l.iw ii fairly definite an re- 
!!.iidi profliKiites tlu'Qaz) having luriidit lion to 
■,iibj('i-t. theni to Inhllntlou. But in British 
liidM Ihoic iiilts can have hai dly any operation 
’rin- Courts in Kiigland may deprive the huslmnd 
III hi- right to I nstody, if he liae been lonvlcted 
ol an asgr,iv.itcd assault upon bi.s wife, or lias 
ileieili-il hei . Siiimnary Jiirtsdiction (Married 
Women) Alt, Jsori Cf also the l>ri-vi-iif im, of 
Crin-ltv to Children Act, 1804, a. (i, by which the 
■ hibl iiiav he laKeli :ivmi> (loni bolli jiiirenla. 
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Tlio Shiah law, it will Iik riMiidiiibfrod, does iidt l■(‘(■olrnis(‘ anv Skctk^n 
j'uardians, as of right, oxoept tho pai^nts and grandfathr'r. ft is suh- 
mittod, that there being no special mention of this disqualification ( ither 
in tho Shiah books or in the (Juard^ins and Wanis Act, tho C'oiirf., in 
appointing a guardian amongst Shiahs, will not cniiMder Ibis inh* as 
implying absolute dis((ua.litical ion. though if mav consider u in i lioosin!; 
from rival claimants. 

252. Where there is no male agnate entitled lo 1 1,,* 

° tl) .ippolllt 

oustody of a femalej who has attained puberty,-^ -I'bv ' j ^ ^ 
female may be appointed by the Court as her guardian. •-'nar,ii..M i 
'Pile ('Ourt is required by the (Jnardians .ind Wards Act. s IT, fo ]>(> 
guided, in appointing or declaring a guardian, by w'hat appeals to be ioi 
tlu' w(*lfare of (he minor consist entlv with tho laAV to which tho miiior 
is subject,” See the comment to s. 251, above 

'Pho restriction imposed by tho ruh of Hanati law given in s. 252. 
is of the same nature as (hat imposed b.v .Vet Xf. of 1858 (s, 27) and 
.Vet XX. of I8H4 (s. .‘11), which goviTued tho law of guardians and 
minors prior to Act VITI. of 185M) By tho .said Acts (now ropoaletl). 
only a female could bn appointed the guardian of a female ; w'hieh. it 
will be observed, yvent bo.yond ^ tho Hanali law, inasmuch as tho restric- 
tion imposed by the latter is only against such males as are not within 
the ])rohibited degrees, and it is only when there arc no snch males that 
tho exclusive right is given to females. 


(4) Disqualifications Affecting Parents. 

253. The Court will not interfere with the fathers inihemiun 
guardianship of his children except on the ground ‘ of (a) ' 
his unfitness in character and conduct ; {h) unfitn(‘ss in 

external circumstances ; “ (c) waiver of his rights ; •’ {d) 
agreement ; •*’ or (e) the father being out of jtirisdiction, or 
intending to go out of it.'’ 


I lull. T. ei.'p n U MUsjccstii that the same rule 
mustappls In a iiiiih’ t liild who is horn in ziiM. 
and whose pateriiitN is iiol. rstabllHhed in anyone: 
for he has no relations in law. lint tlie Kaiiall 
law recognises llie mother’s reUtion lo her 
illeuitlmate dnld • see s ill, al)o\e ; heme she 
would he entitled lo ciislodv till it is 7 \ears 
old ; ». -.JH.-j, iibo\e 
s Ct. s sin, .lbo^e 

4 See li'iiirehuih \ Kmn (ISSil) 10 Cal. 17. 


under Art XX. ot 18(11 the paternal uncle, was 
held disqiialiflod, thoni'h the -.'iiI hail att.iined 
an njje when the iiule .agii.ites arc entitled lo 
eiistoilv the paterii.il iim'e, heing within the 
prohibited deurees, would mil be disi(iialifled 
ni'dei Uaniitl law 

•* See Simpson on •• I iii.inls;” (3rd ud. 1000). 
130-1 16, on wliieli s. ".71 is biis-io 

■’ Sn> eoiiimeiit lo ss s-,-j wpo. 
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fSlSt'TlON 
Uy unfltnesi 
of coiidULt 


iliMinaliflcatinn, 
hut ilpsortioii 
or hart irtiara- 
t('r or mis- 
applli'atiou ot 
prnpi'rtv an-. 


Waivor. 


“ VVIkmi Mu* iiatiiiiil oiiiiidiaii ( I'usi!', (<> in* .1 iialiiral ifii.u'dian, and 
shows hy his ooiiduct that hr has heoomr an iinnatiiral siiardiari,’'^ hr 
loses his risht ; as for ijistaner, by rnirltv to hlf^ wife f>r cliildrrn ,2 or by 
felony ;•* or iidiiltrrx I hoiijjih adnitrry l»_\ ilsril is no discinalilirat ion, ii 
the woman is not bronobt into rontaet witli tl’.o child;’ nor is mere 
harshness nor bad temper nor inf <*mi)riMnce.'' nor the mori' fact 
of his marrying a second wife '' 

. More poverty is no ground for disquatifynm the parents,^'’ unless il 
is aecompaniod b\ desertion'* or bad character*- oi' liv thi^ apiilication 
of the minot 's property to the use of tho guardian.* ’ So a Hindu motlier 
has been held to lo.se her right as against Christian missionaries, by not 
contributing to the (“\pense.s of the ehihl for eight years.** and a China- 
man not to 1)0 entitled to bo re.storod to the custody ol a i*hild kept xvith 
Homan (,'uf holies for a year and a half.*’ On the other hand, xvhero a 
fatlier had become a convert to Christianity Irom Hinduism, and had lell 
the child in the charge of its Hindu grandf ither and uncle, for six years, 
he was held to have lost tlx* light to the ciistods ol the child.**’ See 
the comment to s 202. below p|) under the licailing •• Welfare of tlie 
minor how considered “ 

The leading English case on the point ot tin* jiari'iits' xvaiving or 
losing their rights IS Lyons/’ Itlenkin.'** m which Lord Hldon laid down 
the principle that if tho f.ather.s conduct has rai.scd in tin* minds of the 
childr(*n oxjieetations, founded on a parlieul.ir .'pecu’s ol m.iinti'nancc 
and education, which ho him.self eaniioi .itlord. In* cannot .iflerwards 


claim such rights over them as will alti'r the (•oiiise el' t*>' ir lives, habits, 
and connections Whore the father in (in* e\cre‘,se ol his discietion as 
guardian entrusts t lie custody ol liis childri'ii to .mot her. the authority hi* 
thus confers is revocable . and if tho welfare of his i hildien rer[mros it,, ho 
can, notwith.standing any contract to the conirai.v bi.kc. such mrstodv and 
education ouco more into his own hands H. howiwvr tho authority has 
boon acted upon in siieh a way, as in tiio opinion of the court exercising 


1 IVr |jo«i-i), L J , /it /.' A'liir-KI/i'-, . !</■'/ 

Klhts (188*0 2ICI1 1)317,117 

2 tU iinrh’ »'«//«/■ (17*)3) I I; II e 111.1, 

\Yliilliil,l \ (isoii), |_> Vis etj 

I AV /iKifr- (IS38) fi Diiul. !l' 

•» II («/</<• \ ir«f/rti- (1810) -1 IMi 7S(’, 

. liiiii \ /{»//( 1 8J7) J Sun \ 

U-ioA (I.S(.7) I. 11 . I I* A n 1 .7 /.* ■ 

<is.l(,) I \ .V I l.Hi 

” V 11 ff/AomU (isir, ; I r .i - 

: Itc Ciinti (IS'.S) .IS I.. J (cii ) I .s 
> /(,' ,»(/<(/ (I S7r.) J 0 II l>,7'. 

I ,1 ih/iii/i/iii Xu III 'iti, ■nil il U II "1 Ml ' 


<1 I*. I 'Ji'irto ' *1 V e , /?(. Cnrhi (JS'.s) 2S 
I I a m I >s ir, i 

M /■■■ I mihiiil (Isjin I Ills- .( Jf 100 , 

im.lr Siini, , 1 . -,7', (l.sjv) 

I I'l /iiliti Milllitlfiiiil I'l Vi". ll'i. 

I In II- .'iiiill.ri (I.V 1 I) 1(1 IjDin .ili7 

■ liit/ii l>,"ff(« ^l,s•.i■,) 21 e,il. 2'.)I1 

'■ M i' iiiiiul l.iil sii'f// \ Xnliiiilipl’/iiiiuh'r 
^niilliii _i ( .il, ,ss! Ciiiiip.'iri' tin- iiMii- 

'7 ( 18 J 1 I.I. 1 , 2r.,2.-..-),2G3 , .iiiil U. ll.iMnir.i 
I Mj'iii.l ■ AVI I -. J'.l. 
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the jurisdiction of the Crown over infants to create associations or to give Seoi’ion 253. 
rise to expectations on the part of the infants which it would bo undesir- 
able in their interests to disturb or disappoint, such court will interfere to 
prevent its revocation.” * 

The Muhammadan law allows terms to be introducfnl in the marriage :iy agreement, 
contract, and there may be an agreement between the parents relating to 
the custody of children.® 

The rule of English law that going out of jurisdiction deprives tlie iw imimj uut 
father of his right to custody, may have to be mollified to suit ” Indian 
society and circumstances.”® It nia> have more direct applicability 
where the property is in the charge of the CoiuL of Ward.s, in* th-' father 
leaves British India, and not merely the jurisdiction ol the Court, 'vhore 
the minor resides.* 

254 . The mother does not (subject i.o s. 255, below) Mother nui 
lose her right to the custody of l»or children by being filXc'"""'* 
divorced by the father of the cliildren. ^ 

255 . On the mother being divorced and marrying a (shiah law.) 
second husband,® she loses her preferential right to the preunmo 
custody of her children (under s. 235, or 242, above), and the liy re-iiwrringe 
father becomes entitled thereto, whatever be the age- of the 
children ; but on the death of the father,^ or on the mother 

being divorced by her second husband,'^ her right revives. 

Disqualifications Affecting the Htisband. 

256 . The Muhammadan law does not give to the Hiisha'nl when 
husband the right to the custody and possession of a wife cu'ildt n’ 
who is under the age of puberty, unless she is, in the opinion 

of the Court, of such an age as to permit of the marriage 
being consummated semble, under the Guardians and 


1 Annit BetatU v. Sarat/antak (1914) 38 
Mad. 807, 819 (P.O.)j 41 1. A. 314, 321. A very 
full report is given In 27 Mad. L. J., AFPX. 

» See s. 24 (7) above ; cf. 35 Vict.c. 12. s. 2. 

* See s. 12, above, and comment thereto. 

♦ Cl. s. 2.35, above. As to guardians appoint- 
ed by the Court, see fl. * Vt\ Act, s. 39 (A) See 
also £mlgratiou Act XXI. ol 1883, ss. (V (3), 
( 4 ); 33 ; 35 (1) For Kughsb law see He SMof 
(1800) 2 r. A F. 267 ; He Thaman, 23 L. .1 
(CH.) 1075; Re Rymi (1848) 2 De G. * S. 457. 

i Sharh-i-V iiaya, Vol II., Uook on Talwj, 


chapter on Hitanat (init .) ; Emperor v. Ayshiibai 
(1904) 6 Bom. L. B. 536; Zarabihi v. Ahdur 
Razzak (1910) 12 Born. L. R. 891, S94. 

6 after a divorce ; see s 254, above. 

‘ Ball. n. 95, 06 (•■ third ”). The motheralso 
loses her right to custoiiy In Shiah law If she 
refuses to nurse the ehild without being paid for 
it at a higher rate tliaii a stranger demands for 
the service. Bail. I i 96 0tr»t). 

s Ball. if. 96 {third). There is some dllTereut •• 
of oplmon on this point 
9 ^ce, s. 2t (l)abuN«, and comment tliei'elu 
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S£:ctio> 2j(}. Wards Act, s. 19 (a),’ the husband would, in the absence of 
special circumstances, be considered by the Court to be unfit 
to be the guardian of the person of the wife, unless, under 
Muhammadan law, he would be entitled to her custody. ^ 
Ijiiar.iiaii ii<>t Tlic Guardiulis and Wards Act, s. J9 (a) is as follows : “ Nothing in 

»!> *nip Chapter shall authorise the Court to appoint or declare a guardian of 

III t ertBin the pcrsoii— (fl) of a minor who is a married female, and whose husband 

is not, in the opinion of the Court, unfit to be guardian of her 
pcrsoji.”^ Compare s. 234, above. 

It may be noted that in England, as soon as a daughter is married, 
the father’s “ natural jurisdietion over her, and right to her custody 
during her infancy,’’ is determined: * a binding marriage ean be con- 
tracted by a male of the age of fourteen years, and a female of twelve; 
a marriage by an infant of more tender years is not void, but voidable 
by the infant upon attaining the age for contracting nuurjage.'’ 


(Siiiiiil Inn > 
Uuanliaii ot 
propprtA — 
fatlier’H mid 
Kraiidratlicr'i 
riKlit to 
appomt 
t«-ittainciilar\ 
Kuardiiiiis ot 
llip propcrt> 
of hi!) minor 
eliiidrcn. 


§ J^.—Gmrdians of Property : Testamentary Gmrdians. 

257. According to Hanati law, the father is the 
guardian of the property of his minor children; ® after the 
father’s death, it is part of the duty of the father’s executor, ^ 
to act as such guardian ; after the father’s executor the 
paternal grandfather is entitled ; after the paternal grand- 
father, his executor and after the last, the Court'* may 
take charge of the property of a minor, or appoint a 
guardian for the purpose of doing so.^° 


(liiiii licad); (t. itibu (>. & W AU, .s. 41 (I) (<0, 
(<■); and Wazeer Ah v. Katm Ah (1873) 6 N.W 
1*. 10« ; Stir Kwhr v, Zulukha Jiihi (1885) 11 
• 'al. 041), Korbiin \. King-Emperor (li)04) 32 
Cul. 444. In hi re Muhin Bibi (1874) 13 Ueiig I, 
il. 10(1, tiiL- fatlKT had apustatlM'd from Islam, 
and the motlirr n.is liviim with him; cuatudy 
was, in tlio I'irciimbtaiiers, Ki\cn to the husband 
thongli the wife was only 1Uye.ars old. In in re 
Khaliza Bihi (1800) lleng I,. K. 657, the biisband 
liad not paid the tiia/ir, and go could not lia\e 
been entitled in any ease to her custody : ace a. 
1U6, above. 

1 Set out in tlip voiument. 

i Vinn V. Abdulla (1804)39 funj. Aee. !I7 
(No. 35). 

» See Anthupim v. Xitllendrani (lOl.'i) 39 
Mad 173. 

* ll.)lsbur>, "Laws oi Liitdaud,” XVll 
b 251, |i. 105 


■ Ibid, XVli, s. 156. XVI. a. 494. 

0 Cf. a. 234, ubu^ c. 

t Imambandiy. MuUaiidi{l\i\H) 45 J.A. 73, 

83.84. An executor may be appointed lor a 
limited purpi>se. or on eonditlou that lie shall 
not be cxemtor in other mattera (Sail I. 
071) ; and, iircsiimably, in this manner a 
testamenlury guardian may be apiioiuted. 
There is some doubt In Shiali law- on tlie 
IMilnt whether the father ean appoint a 
puardlBii ill the lifetime of the graiidtather, see 
a. 258, below. 

• Imambandi v. Mulsaddi (1018) 45 1 4 

73.83.84. 

9 Uwitin Eegam v. Zm-ul-nua Begum (1882) 
6 Bom 407 ; ace eommeiit to s 11 a, alwve, and 
to H. 284a below. 

>0 Bail. 1 530, 520-531; 080. Hed. 555 ace 
Abdul Ean Kush Uehari Pal (1880) 0 Cul. 
I. li, 113 (uiieh; lias no tight). 
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FT purporting to act aa tho guardian of K, his minor brother, sold the Skction 257. 
property of K. “ 'J’ho Governor's agent at Surat and the representative 
of tho niling authority in tho management of tlie estate, was consulted 
iis to the sale, aiul a})proved of it,” and tho Government sanctioned it, 

UpU that “ tho sanction of the ruling 2 >ower constituted a sutTiciont 
authority for tho act of the guardian, provided that the. f.insaetion wa.- 
one which a duly constituted guardian might have entered into on l)ehf'lf 
of his ward under the rules of ^fahomedan law."* 

See the comment to as. 25S and 272, the latter ot which c(.iitains a 


summary of a very important decision- of the Privy -Council uh'e}i was 


roporti-d after these pages were in print. 

268 . According to Shiah law- - ( .hi.uii.i« > 

(1) The father and after him the grandfather is th< “ iiramliiither 

guardian of a minor’s^ property,* and their survivor niay 
appoint a guardian of the property. * !^e" itor*-" 

(2) Where the grandfather is living, and the father pur- 
ports to appoint a guardian for his minor children’s property, ‘ 
the Shiah authorities arc divided as to the elfect of such ap- 
pointment. The better opinion seems to be that such appoint- 
ment is of no effect, though some jurists hold that the appoint- 
ment is valid with reference to one-third of the property.* 

It will bo noticed that tho guardianshij) of 2 )roperty does not, like the 
guardianship of tho person, devolve upon allblood-relatioms in .succe.ssion. ’' 

The father is naturally the guardian of tho property of his minor Katiipr’n riniit 

children, and this right is generally taken for granted by tho ^luslim 

jurists,® though expre.s.s reference to it is not absent ; and it is laid down 

that the father is to take charge of tho earnings of his minor children, but 

that if ho is a spendthrift, the judge .should take the proiierty out of his 

hands, and place it with a trirstee to keep it for the minor, until the box 

arrives at tho age of ^mborty and thou deliver it over to him.* 


The Guardians and Wards' Act, s. (}, saves the right to appoint a rathcr’t right 
te.stamentary guardian from being affecttxd by anything in the Act ; and, — 


1 See p. 294, n. S 

* Imambandi v. Mtiuaildi (191S) 4.'i I. A, 73. 

3 Cf. s. 234. abinc. 

4 Ball. II., 230, 2.'il. The opinion ot the 
minority which is etateU in a. 2.i8 (2), aeems to 
iinlicute that Kuardians ot prop«>rty are alone 
referred to, and not ot the peraon. Where a 
teatamentaiy guardian in appointed, it is not easy 
to decide whether («) the mother loses her right 
to the guardianship either of the person (or of the 
property (if nnyl— an 1o nhieh see s 259] of the 


I liild ; nr (6) whether the motlier's right is siib- 
jeet to the right of the testamentary guardian, 
but lias priority over the claims of all oilier 
persons,— the latter seems more probable ; see 
comment to a 259, below 

5 See s. '2,»0 and Abtinl linn v. Rai>h Rfhnn 
Pit/ (1880) 6 Cal. L. R. 413 

6 Similarly in Knglish law, rf. Thomncuft v 
ThomausH [1893] P. 205. 

' Ball. I. 4.'i8; ef. ss. 290-292, below. 
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GUARDTANSIIIP 


SkOTION 2 rtS 

(a) Of person. 

(b) Of property. 


Rxeotitors or 
fPiardinns by 
impHra-tlon 


Tcstiiiiientary 
Kimrdinns In 
linfcIlMh lm\ 


Mother not 
entitled to b 
Itunrdinn ot 
her t’hildi cii 
properly 


‘ (Sayad) Shahu v. Hapija Begam tteonis to be decided on the 
assumption that the Muhammadan law recognises an absolute power of 
appointing testamentary guardians both of the person and of property ,* 
and that if the power is exercised, no one else can be appointed guardian 
by the Court under s. 7 (1) of the Act, until the will is proved to be in- 
valid. There are, however, reasons to doubt ® whether Muhammadan 
law permits the appointment of guardians of the person, so as to oust the 
rights of those mentioned in this chapter as entitled by law to have the 
custody of children. As to Shiah law, the power of appointing testa- 
mentary guardians is more clearly defined ; only there is some room for 
doubt, whether the power of appointment refers only to guardians of the 
property (which seems most probable) or also to guardians of 
the person. 

It must, however, be borne in mind that an application may be 
made to the Court for the appointment of a guardian, and if the father 
or grandfather has purported by will to appoint as guardian a person 
other than the one who has legally a preferential claim to act as 
such, then the Court in making its order would consider the father’s or 
grandfather’s wishes and v. jigh the reasons on which the testamentary 
appointment was made. See the last paragraph of the comment to 
s. 259, below. 

The fact that the testator loaves the whole of his property to his 
four grandsons (one of them a minor) in equal shares, without expressly 
appointing any executor, docs not make the grandsons his executors, much 
are less the major grandsons thereby made the guardians of the minor.^ 

In England, the Statute, 12 Car. II., c. 24, s. 8 entitles the father, 
by deed or will, to appoint a guardian for any of his children until they 
attain 21 years. “ The right of the father hira.self as guardian is taken 
for granted although not expressly declared in the Statute.”* 

259, Neither the minor’s motlier •’* nor uncle,® nor 
brother, nor sister ® is entitled to act as the guardian of 
the minor’s property, except on being appointed by the 
father, or paternal grandfather of rhe minor or by the 


' (18!)2) 17 Uom. 560. (per naj’lev, r J , 
.mil I'HTiily, 

- Sp(> HM 2.1.’). 214 abo\e 
^ Mutnihn \ UkriL/i Ahnail All 

211 31» I. \ 4!); 14 Bom L B. 1B2 202 .'pr ) 

•> Thomnstd \ TAomawrf. [1893] P 2‘t.'), 2!)a 
' Bnil II. 232; Imatnhandi v. Mutiaiirli 
(11113) 4'). I A. 73 830 Sita Ham v. Atmr Hrqam 
(1880) 8 Ml 324 321 33P-.340 Olahuiooil, .F ). 
lollowi' l 111 I'.nh'l \ Shirnpit'l (JS'C.) •!) Boin 


199 . M(funa B\bx v Hanku Behan Buwai (1902) 
29 l-'aF 473 ; rf Av’ierman KutlV v. Sped Ah 
,'J912) 37 Mail. .'il4, 519, Hiirbai v. Hitaji 
Buramji Hhanji (1890) 20 Bom. 110. 

^AMulBanx Hath Pehnn Pal (1880), 0 
r.il I, R, n3. 

7 MaUtdin v. Hhexkh Ahmad (1912) 31 MI 
213(pr) 

*> (Aftitxnniiit) Hiil-ihini \ (MtiKsamal) MaMai 
Aw/-/ (1809) i Bomb I,. R. (App C’lV.) 423. 
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Court ^ ; none of them has the power to appoint by will a SF/rroN 2.>9. 
guardian for the minor.* 

Consequently the Indian Limitation Act, art. 44, does nol. apply to " 
the acts ® of such persons when they have not been appointed guardians ■ 
see ss. 284a, and 284b, below. The Privy Council said in ‘Alatadin's’ 
case : “ In the absence of d\ily appointed testamentary gu.«rdians, the 
care of Ahmad Ali’s property would devolve first on (he fither anrl his 
executor, next on the paternal grandfather and his exccuior, and failing 
these, the right of nomination of a guardian would ‘ rest in the niHug 
power and its administration ; (Macnaghten's ‘ Prineiplcs Miihom* dan 
Law,’ 6th Ed., page 304): The brothers had, therefore, no light whato .er 
to act except under the authority of an appointment by the Coun.' ' 

The authorities cited in the footnotes to ss. 268 and 260 s^em to Ununiuiw <.t 
refer directly only to the appointment of guarilians of the property , but 
there is no reason to think that the law is different regarding the appoint- 
ment of guardians of the person, except as adverted to in s. 258 (comment). 

The line is not very strictly drawn by Muhammadan lawyers nxpi mnrH and 
between “ exeeutors ” (of the father and grandfather) and guardians (of 
their minor children and grandchildren), though there arc important 
distinctions as to the persons entitled to be guardians of property and 
of the person respectively. ' 

It will be observed from the summary given in the comment to Ouuinas witii 
s. 244, above, that onlv the father and grandfather, and after them their I’MPortv of 

■ minor bx 

executor, are recognised as being entitled to be the guardians of property, brother or 

Accordingly, it has been held that an elder brother cannot sell the property 
of his minor brothers ‘ or sisters,^ nor an uncle mortgage his nieco\s 
property,® nor can ho claim to be appointed guardian of properti 
in preference to the mother ; and a mortgage was held not to bind 
the interests of two minor children of a deceased Mussulman though the 
mother, and the elder brother and sister of the said minors had executed 
the conveyance, there being no urgent necessity for the mortgage.* 


1 Bail II. 232 is misleadini; Tlie mother 
may surely be appointed guardian by the father 
or grandfather. It seems, therefore, that the 
words "of the property” must be read into the 
text : the rule must refer to the guardianship 
of property The mother is entitled to be 
guardian of her children in their Infaney 

» Macnaghten, " Aloohnmmndan Law,” 304 
The Hindu law is to the same effect.. Vntinyya- 
iiaru V. Vfnifata (1897) 21 Mad. 401. Rnt iwe - 
2.'»8, below, and comment thereto ; and \ 
/Wenl-V» (1882) Jae. 24.5 ; cf h 284, above 
a See p. 296, nn. 7. & 8 

* ^fnlal^in v Shnl-li Ahni,-/i (1012) 34 Ml. 213. 


Imambandi v. MuUatldi (1913) 4.5 I. A. 73, 83. 

a See p 296, n. 8. 

6 Suamuddm Shah v. Atumdi Pranad (1896) 
18 All 373 ; Abdul linn v Rash Behari Pal 
(1880) 6 Cal L B. 413. 

7 Abm-Vllah Khan v. Abadi Bfoam (1906) 29 
All in, ct. Uatadin v. ShfxJeh Ahmad (1912) 34 
All. 213 ; 39 I. A 49. 

^ Bhutnath Dey v Ahmtd Eosatn (1885) 1 1 
Cal 417, see also Fafriruddin Abdul Russexn 
(1910) 13 Bom. L. R. 326. Cf. Bail. I. .530-331 • 
The person having custody of a minor mar take 
possession of a uilt. on Ins hi ball. 
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Section 2.'){) 

Poait.ion of 
testa me/itJirv 
i:iiar(1i.i.ii pur- 
ported to be 
appoiiileii l)v 
ttie inotliei or 
other per>«>iia 
not anflioriaed 


Tho loading oase of ‘ Lyons v. Blenkin snjffjests a point of viow 
tliat may have important bearing on certain oircii instances. Adoption 
is not recognised by tho law of England any more than by Muhammadan 
Javi- and yet a person may, on tho father waiving his right over tho 
cliild, by the force of circumstances, acquire or, as Lord Eldon puts it. 

purchase Iho power” of educating the children. “ in tho way and under 
the control and guardianship” which such person has “pointed out,” 
and to whieli the “ parent has consented.” So that in tho case referred 
to, Lord Eldon, in olTect, upheld tho appointment of guardians for the 
infant made by tho will of their grandmother, wlio had maintained and 
hnuight them up. notwithstanding that the strict law of England ■' 
permits tho father alone to appoint a guardian by will When, therefore, 
comparatively distant relations, and even strangers, who have been ‘ in 
loco parentis,' acquire a right, little (if at all) short, of the power to 
appoint testamentary guardians, it is ovi^lent that where the mother 
recommends aguardian in her will, the weight to be attached to tho recom- 
mendation as “ the wishes of a deceased parent,”'* must bring it almost 
on the same footing as an absolute right to appoint. This, of course, 
can only apply where tho father has not already made an appointment, 
and subject to the remarks cited in the comment to s. 284a, below. 
'I'ho case cited as illustration (4) to s. .'iGO, below, lurnishes another 
o.xamplo of tho present principle. There the e, state of one Naurez was 
purported to bo repre.sontcd by one of his children (this point does not 
fall under the pre.scnt chapter), and it Avas contended that that child was 
himself represented by his uncle as his guardian : but their Lordships 
ri'jecfed both the.se contentions. 


260: Sees. 284a, below. 


Appointment 
of eimnli.m bv 
Coiirt. 


§ 5.-~Guardians Appointed by the Court 

261. The District and High"’ Courts of British fndia 
are empowered to appoint a guardian or to declare a 


1 (tS-.n).TaP 34:1,263-204. 

* See 1. 22.''i, above, anil eomraeiit to il. 

i See the RnKlish law, rcferreil to at thi- einl of 
the eominent to s. 22.'), above. 

« U * W. Art s. 17 (2). In hyon't v. BlfiUm 
(1821) ,Iar. 215, 261, it is a Rramlmother who 
“ attempts to do that which she emild not law- 
fully do, riz , the father of her XTandrliildren 
beiiii! liviiiR, slie appoints a Riianlian diirine 
their iQiiuinty." 

I Xot the other Coiirtu ; ft it W let «. 4. 

See (1 .4 \V. Act. » 7 . which is set out in 


the comment. Tho High Courts have inherent 
Jill isdirtion to appoint guardians of a minor, or 
his estate, irrespeetlve of the (5 * W Art • ffe 
frlilion of .lairam Luxmoii (1802) 16 Bora. 634 
(I’arran, accepting Mr Inverarltv’s 

argument that though under the (I. & W. Act a 
guarclhin eannot l)c appointed of a TUndii minor 
member of a joint family [Shnn-Kuiir \ 
Mohmmmiut Snfioy (1862) 1!) Cai. 301 J, tlie High 
Court may iieverl heless do it); fa re Mauilnl 
Uttnrornn flDOO) 2.'). Bom. 3.53 : {.Teiikliis, «!, J., 
Tyabji, and Hnssell, .T.T.) 
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person to be the guardian of the person or property of a Skotion 201. 
minor, ^ or of both his person and property. ^ 

Tho j)o\V(3fs of tho Courts in BritLsli India to appoint giiurdiuns aro 
ilei’ived from tho Guardians and Wants Act, s. 7, which is as follow'.^ : — uuaniiaus ami 
(1) Where tho Court is .satisfied that it is for the welfare of a minor 
that an order should be made— 

(а) appointing a guardian of his person or jiropei-ty, or bijtli, oi- 

(б) declaring a person to be such a guardian, 
tho Court may make an order accordingly. 

“ (2) An order under this section shall impb’ the removal of any 
guardian who has not been appointed l>y will or other instrument oi 
appointerl or declared by the (!ourt. 

“ (3) Where a guardian has been apjiointed by will or other instru- 
ment or api)ointed or declared by the Court, an order under this section 
appointing or declaring another person to be guardian in his stead shall 
not be made until the powers of tho guardian appointed or declared un 
aforesaid have ceased * under the provision of this Act.” 

By s. 1!) of the Act, the Court is not authorised “to appoint or 
declare a guardian of the proixjrty of a minor >vhose property is under 
tho superintendence of a Court of Wards.” 

The chief Acts relating to (,'ourts of Wards are : — 

(a) (i) Act XXVT. of 1854, applying originally to the Presidency of Fort j,,, 

William , it has been repealed, — ^in Bengal, by Act IV. of 1870. 
s. 8b; in tho North-West Provinces (except as to the scheduletl 
districts), by Act XIX. of 1873 ; in Assam by Act V. of 1897 ; and 
in Burma by Act XTIl. of 1898, s. 18; 

(ii) Bengal Act IX. of 1879 (Bengal Courts of Wards Act) amended 

1881, and 1892 ; 

(iii) Bengal Act III. of 1881. 

(Ij) Tho N.-W. P. Land Revenue Act, XIX. 1873 (eh. VI.), amended by p 

Act Vlll. of 1879 : and .see Bengal Regulation V. of 1799, .s. 8. 

(c) Oudh Revenue Act XVII. I87b (eh. Vlll.) amended by Act XX. of o,„„, 
1890, ss. 3, 12, 28, and ;il. 

(d) Central Provinces Courts of Wards Act, XXIV. of 1899. (,/> central 


I / a imiioi as denned in the Indian 
Majnrit) Act, IX. of 187."i, s. 3, tiz., a pcTsuii 
under 18 years of URr : Moludeen Ibrahim 
Nark i.v 'Mahomed Ibrahim Sahib (1<J15) 
30 Mild. L. .1. 21. 

* 0. & W. Act, s. 7 

a In the urgumenls lii Annie lirgaiU v. 
Sarauaniah, a full report ot nlili li is printed as .i 
siippleliii'iil to tin' M.idr.i- l.aM .lonnuil, Vol. 


XXVU.,lt\ia3 bUBgoslodthata father eould never 
he declared orappolntcd Ruardian under the G. & 
\\. \et But it Mas Uter on pointed out that 
If the father flnda it nceessarj to have his right 
of guardianship dcularcd, he is not prevented 
from petitioning to i>e declared guardian sec 
PP 26.27 30 of the report 
* See (i & W. Act, as. 38—11, corrcspuudluc 
to S3. 270. 282-284, below.. 
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Section 201 

if) Piiiijiiii 


(i/) Uuinhuv. 
(A) Vjinrni. 


Proteduru 
under the 
(liiardiaiih ji 
Wards Ai t. 


. (e) Panjab Laws Act. IV. of 1872 (ss. 34-38) amended by Act XII. of 
1878 ; Act XXVI. of 1864 is still printed in the Panjab and Lower 
Burma Codes. 

{,/) Madras Regulation V. of 1804 , Regulation X. of 1831 ; Act XXI. 
of 1855 ; Act XV. of 1874. 

id) Bombay Act I. of 1905 (the Bombay Court of Wards Act). 

Ut) See also Act XXXIV. of 1858, s. 24; and Act XXXV. of 1868, 
8. 9, for lunatics’ estates ; and Regulation I. of 1888 (for Ajmere) 
where Bengal Act, IX. of 1879, also extends. 

The procedure for the appointment of guardian under the Guardians 
and Wards Act may be .shortly stated : s 8 requires that the application 
.should be made by a person who is desirous of being, or claims to be, the 
guartUan or a relative or friend, or by the Collector ; s. 10 refers to the 
form of Ihe application and the particulars to be contained therein, for 
the jiiirposc of identifying the minor, and his or her circumstances 
relating to ]»osition in life, religion, property, and relatives and residence; 
the cause for the application has also to be mentioned ; s. 1 1 refers to the 
procediuo to be foUow'cd on such an application being made, i.e., for fixing 
a day for hearing by the (’ourt and for serving notices upon the various 
persons ooncorned (parents, ‘ de facto’ guardian, etc.); s. 12 refers to 
interloc-utoiy orders for production ot the minor and interim protection 
of person and profierty ; after which the Court hears the evidence that 
may be adduced ‘ (s. 13). and appoints a guardian (ss. 16-18) ; ss. 14 
and 10 deal wilh matters where there are proceedings in more Courts 
than one regarding the person or property of the same minor. 


Cuu>iulmMi>ii.< 
affectiiiB 
appiiintmi'iit 
ur declariitiDii 
ol Kiiardi.m 
bv \ii 


ot the la« 
to whkh 
the minor 
is Mibje. I 


262. Tn appointing or declaring the guardian of a 
Mussulman, the British Omrts are guided by the provisions 
of the law“ to which the minor is subject, ^ and consistently 
with that law, by what appears, in tlie cii’cumstances,.to be 
for the welfare of the minor jirovided first that if the 
minor is old enough to form an intelligent preference, the 
Comt may consider that preference, * and secondly, that 
the (3ourt has no power to appoint or declare any person 
to be a guardian against his will. ' 


I The Cinii't i-ii mint letuse to du iiu . {.^ayadt G. dr W \rt alter the Muhammadan lac*. 
.vA'i/iit c lliiinjii HKyum (1882) 17 Bom. SOI'. 4 (4 * w Act. ». 17 (3) ; see comment. 

? u A- W W t 17 (1). see comment. , <; .(• \v. Act s 17 (5); see comment. The 

I 'rh<'l.iw,otiours.e, IsnotpureMnliammadan i ,mi |•|lK■ed^l^^‘ Cmle, o, X.X.XIl, r. 4 (3) is 
law, «.|/ lilt' l..ibte l)isabUltie.s Kemotal Act (o the. -.ame elFect. 

XXI.. ut ISjO .iiid i-iiine o( the pioiuiioiis of the 
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for tlie SECTtoN 262. 

Welfari- 
«t uiiimr. 
Prcfercucu 
Ilf minor. 
Willingiiris 
Ilf '4nar- 
1 1 lull Id act 


PJx])I(Hi,((lion . — Til con. 4 (lorinf( wluit will bo 
wolfaro of till! minor, tlio. (Imirt- must, have ro.gaid to — 
till' a.j];o, sox, anil rolij»ioTi of the minor 
lli(‘ <*harai;t(!r and eapaeity of lliO])ro|)o.sed tfuardian, 
and Ids nearness of kin ^ to tin* minor d 
till' wishes, if any, of deceased parents;^ and 
any existing or }>revions relations of tlu proposed 
guardian with the minor or his property.' 

I. i\ii>oi{Tv\('E or vviMous i!ovsii)i;i{ \ rrovs i.v vi*rorxTr\i: mtvrdtv' 

This suction is based entiruiy on tlu* Guardians ami \Vard> Aci-. • 17i i.imriiiiUH .imi 
omitting siiba. (4), wiiich it'fojs only to Euro|)(!Jin Briti.-'h subjpcls. w.ini- Xct. 

iSubs. (1) of tlio .said .suction is as follows 
In appointing or declaring the guardian of a minor the ('ourt shall. 'iiittiTs to 
^ld)j(^(!t to till) provisions of this .section, be guided by what, consistentlx i,v tiif emiri 


to be for the welfare of the minor ’’ 

It will be observed, that for the selection of a guardian all <*onsideva- 
tions are made subject, in the first instance, to the provisions of s. 17 
it.self .\()w out of the four other sub -.sect ions of that .section, subs. (,‘l) 
ami (.*») ai(> apparently the onI\ provisions to which the Courts can attend 
in the lirsf instance. For subs. (4) docs not apply to Muslims at all . 
and .siil)s. (2) is nicreb in c.xplanation of what shall bo consitlored foi the 
welfare ol the minor; ami that consideration is by the section it.self 
e.vpressK subordinated to tho law to Avhicli the minor is .subject, ina.simich 
.IS the welfare, of tlie minor has only to be attended to ‘‘ consistently 
with” that law. After referring as above stated to tho provisions 
contained in s. 1 7. f he tirst sub-section proceeds to sa^*, in the second place, 
that the Courts arc to be guided by wdiat “ appeal's to be for the welfare 
of the minor ” But in con.sidering this thoj' have, as already slated, to muKir. 
act consistently with tho Jaw to which tho minor is subject. 

I'lie roa.soiis st.itcd above justify, it Is .submitted, tho form in which 
s. 262 of tills work is frainod. 'riu* suliject i.s cmisidcred in greater detail on 
ycnoral principh's imdcr the iio.xt two bcailsoftheooinnienttn this section. 

r, vw ro wiiJi'ii TUI. mixor is snijix-r 

It is intended that this chaptci should stale the jirovisions of eniMsum. m 
Muhammadan law with the alterations therein introduced bv tlie 

• wlmlilln- 

1 (i .V W. Act. s. 17 (2). \ll. 7S (mere luupmiiiiilx imt llic imJy cun- 3,',/ ,' 

? n. 'iiihmi V. Kkahk &in>jh (1SS9) IJ a)vleralit>n}. 
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Skctfon 202. 


rontiu t 

bftwcpii I Ill- 
law hv nhii h 
the niiiiiir 11 
KoViTiied and 
the Court '•< 
opinliMi ai to 
what 1' lor 


Tlie law lt^ell 
hett sateituai'd- 


Ri-i<isli It'frislafciu't*. It is submitted that s 17 of the Guardians tuid 
VViirds Act is so fi amod that on its true construct ion tlio provisions of 
.Muhammadan hiw (if any) on the points contained in the two provisos to 
s. 202, above, are repealed.* 

There are some case.s in whicli (he Courts have said broadly that th(' 
welfare of the ttiinttr shall be the paramount consideration in appointinjr 
(or declaring) guardians; * and this may afford an explanalioit of the 
different views taken on the point whether the Courts should consider the 
welfare of the minor in the first instance, or subordinate tliat eonsidera- 
tion to the law by which he i.s governed.'* Hir R K. VVitson has referred 
to the terms of the Act. to its history, and to (lie docision.s of the 
Courts, in support of tin* view that- the law govoruiiig the minor is the 
jiaramount consideration. 'L'o his arguments must be added that, (lie 
judges are themselves nupiired to follow the law, * not to give (lecisions 
in accordance with their own views of expedience, and that it would th('re- 
I'ore be almost a contradiction in term.s to say that the ]iaramount consi- 
ileration should be not the law, hut any other matter, e <].. the opinion of 
(he ('ourt as to the welfare of the minor. Moreover, the law is prof'e.ssedl\ 
based on a regard foi' the welfare of the minor, a.ssnming that it fails 
m its i)urpo.se it is not the function of the judii-ial tribunals to set 
right the short comings of legislators. The following words of an eminent 
judge j-efer directly only to one of the component parts making u]) the 
welfare of the minor, I'iz.. freedom from re, strain t, but thev maybe taken 
(with the necessary alterations) to be of general application • “ VVhoi'c 
the person is too young to have a choice, wo must refer to legal principles 
to .see who is entitled to the ciisfodv, because* the hue presumes that 
wlieic* the legal cu.stody is. no re.straint exists, and where the child is m 
(lie hands of a third person that presumption is in fa\our of the father." ’ 
W'e must refer to legal principles t«i see who is entitled to the custodi , 
hecau.so the law jilaces the right to cu.stody iv^here it deems that it will he 


I •M'l' the cMrlirr i)!ii:i!'iai)li-i ol tin- •oinmi-iit 

? Hf GiiIImii a. IjilfMit (iytl7) 3.1 lliiiii .■»(), ixir 
l).i\ai .1 , follow Ins Hiiuh\ .Shun ImI (VM) 
j'l \11 110 {Knox As RiiliiinN, .l.f) It w sub- 
niittr'l tlifittlicfln t.a III IhP-- lii'i-siirp not i/uitp 

0 ciir.itP. Thus OtiTtli, C J., iiml -Mm liliiisoii, J , 
11 1* liounil totli'darp the siamliuotlipr ananlmii. 
ilioiisli flipv IhoiiKht llip iiikIp lar pii-fprablp . 
Illiiiiu-hi \ /j7n/ii yf«.« (ISSO) 11 ('ill .'i71. Huulo 
\ Shill- hill (I'.HIO) I'J All. 21(1 was ilis-ijiitoil 
iioiM III .liuliii/iiM V ynUeHilifiiiid'Jlii) 3'J HaO 
47: . >pp ill'll Miihiiteen Ihriihiin Xiir/n \ Ibrnhim 

1 soini jinlsi' 'l■l•Ill III li.i\f iH I .I'Ioii.iIIn 


lirocppili-ci on .Uillon's ihctiim that " Men ot 
iiio't ipuowiipiImmiip, liiiM- sonietiinps,by trans- 
•.'rp'sinif. nioHt iiiiU kept the law." 

•» Sole th.il, thill cxprp.ssiou ilops not, lu thw 
iiiimp<.iiiin, reli i to purr Muhammadan law, bnt 
III that law a.- .ipplieablp in British India, with 
llie aUpiiitioiis .iiid linntatioiiB impnhpil on it by 
ilip J.emsliitnrp. 

j Colrniliip, .1, 111 II. v.lJri-eiiliill (is;jtl )4 \ 
* K 6,*I. fiCi, i ited I1.V I.fndlej , L. J., m Thmui- 
net \ rhimiissH (IS'll) 1* 29.-,, 2'I8 ; and i.j 
llj4lP4, ,1. in r,. .Snithn (IS'U) Hi Horn. :i(l7, 
.112. Ct. Juiliiijiim XiiUrnilrnni (1917, ) .jp 
M.ul li3: Moliiiteeii Ihriilmii Suehi v Ihriihmi 
■Siihih (lOl.'i) 30 Mad. nos, 
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exorcised most for the welfare of the minor ; and it is n<>( for the Court ISisc i ioN' 262. 
to say that it is against the mim)r's welfare that euslody should In- 
taken away troni the person (if any sueh there he) who is l)y law 
ontithid to the custody, as of right. 

'Phe dicta of the judges, therefore, to the effect that the ininoi's ' , 

wellare is the paramount consideration must be uiidersiood (it is coii-nitmi m 
siibniitted) to give inaccurate expression to what they perhtips intend 
saying, oiz., that the principle on which the legislature proceeds, is that thp-indgi- 
tlu! welfare of the minor shall btt the paramount consideration, and 
tluit this fact may bo bornt* in mind in interju-eting the words ot the 
enacitments. 'Phe dictti must be reatl with the reservation that jiidgi-s 
cannot set their own views above those of the legislator, and it 
the law laid down tliat a eei-tain }>erson is entitled to the custod.v 
ol a child without any resi-rvation (which, it may be stated, it riot - 
not) t the Courts would be bound to give the custody to him : for the 
Courts cannot put their ow'u ideas of what is to be deemed to be the 
wi-lfare ot the- minor, above the behests of the Legislature. Where tlu- 
law leaves a discretion to the judge, that discretion will of course be 
exorciseil primarily with the object of promoting the weltare of the minoi': 
but in doing so the judgi; will be acting in accordance with the law by 
which the minor is governed, and which requires the judge to exercise 
his disci-etioii.^ 

As already' staterl, the law never gives an absolute right to i-ustody ; 
even the father may lose that right. But the point of iniportaiu-e is 
that the law rec-ognises a prima facie claim, and that priina facie claim 
must be borne in mind, before turning to the con.siderations about tlu- 
wclfare of the child : tea- b}' giving a prima facie right to custody, it is 
indicated that (he welfari- ot the minor will prima facie be best safe- 
guarded il he is in the guardianship of that penson. The law lays ilown 
111 ri-gard to some relations w'hat classi-s of di.s(|ualitications would 
displace theright of the particular jierson to have custody ; ef., c. f/., s. 2r>3. 

Here reference might be made to the remark of so aiu-ient an 
authority as the ‘ L)a’ayam-ul-Islam.' who.se author sa^sthat in the case 
of two equal guardians of the .same class, that one has the right to the 
custody of the child who can educate him better ; and in ease of equality 
in this respect, the more advanced in age. 

I In tla- O. & w. Act •!. 4 (1), (rf) g; (r), (19].'.) 30 Mad 473 ; Ihrnhiw Snrht v. Ibrahtm 

it appearu to be n.><!!iimed that none except the Sahib i*., 008 ; ami. of course, there is albo the 

father and husband lm\e an absolute light ei ,,.,weT of removal : fJ A W \i t. «. .3!) 

/thikno hoer V. C/iamebi hoer (ISl)(})3e w'. A * I'f Hhikiui hnrr t’huwfh Kner 

nn ; Krmto Kishvr Xroghy v. liaiitrmoye Vogni C. W. A. 101 
11S7S) 2 C. 1.. Jl. .'.S3 ; Auiiia/ipo \ Xulhuihiiii, 


(IS'Kl) '2 
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Section 262, 


•i WULFARK (IK THK MlXdH iroW f 'ONM i'KIl Kli 


Welfare nl flu- 
minor 

i>f nae, .se.T, 

.Hill relieiuii 


Jt eliKiiiM, 


KtijfllHli law. 


Father wlieti 
ilitMjiiiiIilleil 
by Ills rcIlKidU'! 
vlwwi. 


In oonaiderifig vvliat is f„i- tht, wdlaiv .>t <h<! iiiitiof. Iii.s or lift' ago, 
N«x, and ndigion tiro l■(‘(lllil•(>d to lio lionu* in mind Mnhainmadan law 
pays special regard to (>aeh of tli(\se eonsnlor.ilions. and. if i.s pro.s«ined, 
that whore no p('r.son w pointed out hythat law .i.-^ tlic one entitled to lx* 
the guardian, the Courts will go on the analogs ol Hui .'<aine principh'.s ol 
preference, with the po.ssible (ixe(3])tion of the eon.*iidi'ra<ion of religion 
as to which there may be some difliimlty. Mulianiinadan law naturally 
favours the religion on which it is based.' but tlx* prefcnmce cannot 
hold in British fndia.-* 'Pho rnle of English law i,*. that the father i< 
entitled to liring up hi.s ehildren in his (jw'ji religion, .ind lie cannot eon- 
tiaet himself out of it by agreement, whether in eonsidei.ilion ol niartiagc 
or other wis(i,:! and after the death of Ihe father I lie clnld is to be brought 
np in the religion of it.s father, or aeeording to Ins dii eel ions, unless he 
has waived or ahandoned Ids rights, ' or. for s„me oilier reason, it is for 
the benetit of the child to do so. '’ 

A learned author has said with reference to I'highsli law : L'hough 

there is no ease in which the father has h(‘en deix ned oj tiie custody ol 
his children purely on the ground ot his religions |.imeiples, yet, if Ihe 
father’s principles manifest thomMd\<‘s in eonduet winch the law looks 
upon as vicious and immoral, and he is likely to l.uug up Uin children 
in the same principles, the Court will iutertero.'’ i.ixd L’Idon s decision 
in the case cited has often been the theim* ot irueclivu*. it may be 
observed, however, that the decision might lx* jusiiiuMl on other grounds. 
SheUoy had deserted his wife and children and left tlx>m tor lhi(*e veais 
to bo maintained by her relations, it might then Ime w-ll li,i\.* Iioen lu*ld 
that he had W'aivod his rights by acquics<;(*nee ’ Lord Kldon dislineUy 
disclaims acting on the ground ot the f«tli('i \ spix ulxtn. opinions, his 
decision wu,s based on the fact that Shelles s principles led liini to 
uphold and practise coiidnct which the law condemned as \ieions, c ,j., to 
ii])hold the theory that marriage was not .i bnidinu iuslitiifion, to act 
upon it by fles(*r(ing his wife and ehildien and luiug with anolhei 
woman, and to d.*clare that he would biimi uj. his el.d.lren in similar 


1 Bail. I. IS.',, II j .-,1,, H11.I 

rorament theiuU, 

i Mmlund TmI Niutth v Aofe«/,p 
S„t,,ha (J.S!)S) 2.', <WI. SSI , see «. to s i,. alsivf. 

1 Ke Horfhaw. U. v. A'witW ( I s.',;!) * r,. .1. 
(<) H ) ini; \ .Srtff (i873)m I, ^pp 

He A’fi !h [ IS'U I 2 ( 'll. 2!l'l (!■ a j 
* He Aft Mr, (IMUlf 1(1 Konj. ‘1(11; .ii„f m,-,. 
3. 2:,3, above, in to fatlier’.' bsss ,ir fikIw 

' rialshiir\ •• L.,w.. ..1 i;i,al„,„i • 11. Si 


« Simps,,,, I ,1 _ 

: sVif/fevi It 0/4, (isiT) Jiu 

H, /I.;,,!,! (n.-'t) II j, 

inoUict nri„ w!i~ 

•■I1I..I.,. „„.m bv wl,„l, .11, 


((.■Itl'll .llllPisli,,,] 

ami iu<iil.ii|,,|,,„ 


III,- .biM, I, I, .HIM . 

iiiiil liiiil 


J), i:i3-]34. 
2(l(i. See 
ttbfie 111.' 

w,is Ui be 
lir iiroiuiil- 
I'llblivlii ,1 
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vieAVs. It is difficult to see how any judge could, consistently with Section 262. 
recognised principles, have acted otherwise.” ' 

The question is complicated in India by the fact that there is no 
established States |■(‘ligion here. The fundamental principles of religif)n 
ajid morality underlying all creeds have, of course, to be accepted.- 
I eKJif-EUE.N’rii or tui: mi.nou. 

'Pile Courts do not, as a rule, consider a male ehii<l to liave attained I’rcference on 

. flip part of 

the age of discretion so as “‘to form an intelligent preference, before he unmir. 

IS 14 years old ; nor a femah> before. 16 years •’ The (Juardians and 
Wards Act does not fix the ag(> of discretion. 

The following is translated from the ' Sharh-i-Vi(iaya ' (a 
authority): ^ “'Phe minor cannot be given an option except according iin'iiomt; 
to Imam Shali’i [ulio considcTs that the child has the option of remain- 
ing with either ])arent, and his view is based on the tradition that the 
Projihet (on whom and whosi‘ dcscmtdants I e jie. ce) gave the child the 
choioe between its mother and father, and .said, ‘go to either as ^\ou 
desire,’ and said, ‘ Oh (lod, direct him (the child) rightly,' and the child 
chose its mother]," '• 


.'. W'Iin.lN(i.M>s OK Till, I'UOI’OSEU ni AnUIAX TO ACT. 


I’lie Muhammadan lawyers, in considering the ([ucstion of 
custody ot minors, say that a father may be compelled to take charge of nB.iinat hu 
his minor children even again.'-l' his ow n w ish.** The rule of Muliammadan " 


law is, of course, repealed in so far as it comes into conllict with the 
second proviso to the present section, but it must bo remarked that 
that proviso refeis merely to appointment by the Court, and merely to 
guardianship, — which may be considered as a species of right, — as 
distinguishctl from the duty to maintain. 


As to guardianship of property, .Muhammadan law considers it part ^ 
of the duty of c.\ccutor,s, and it may be a cpicstion whether by con.senting rivect. nf this 


I Spp 2."j 3, .iboM-, U. Thvmitt v. l}obi'rt-> 
(1850) 3 Up U S. 7.'.8 ; Jle Cuihs <IS.'..s) J8 L 
J. (cn.) 438; Hr Mnulen I. K. K<i S»S. 

Re arimei (1877) 1, I! 11 Ipi , 11.3. 

* Cf. Jumihnlji v Soonabai (1007), 33 IJiiiii 
122, 204, sim ; Ul Horn. L. II 417, 480, .is 
1<) till’ appliriibilil V ill liiiliii of the iiUitiiile 
ndoptetl liy Courts in Ircliiiid im iiucslioiis of 
iplision ; tlii're hpiiig no estahlisUeil Chureli iii 
lielatul. 

3 111 re Suithn (l.sill) 0 Ilmn. 307, where 
liayley, .1., refers in detail to a great number ol 
English decibiuus; sec albo Thomussetx. Thomai,- 
set [18941 1?. 295, 298 (l.mdlev, L. J.) ; Ex 
parte Uopkins (1732) 3 1>. Wun. 152; If. v. 


. di.aiiship of 

Ihxrrs (1890) .1 E. A- E. 332, 336, 337 (Cockburii. .,r„perty. 

C J ): Rr .iffiir ERis, Agar Ellis v. Lascellci-, 

(I.S83). 24 Ch. I) 331, 3.3."i, 337 (C.4.); Ife J/rtc- 
yial/> Infants 118't3J 1 Ch. 11.1, 130 (c.V.). 

* Hook oil Talaq, ih. on Ui'aiiat, II. 160 
(Liieknow, 1313 A.H.). 

■'i Cl lied. 139, where the tradition is “dih- 
tiii,{u!-,heil " on the gnniiid lh.it tlie J’rophet’s 
praxei inubt ha\e direete<l the ei i mg choice ot 

6 See 267, belon. 

7 On the father's peiiihai position and his 
liability to iiiaintaui, bee s. 233, above, and 88.267 
and 310-319, below See also 3 . 260, below. 


20 
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.SjBOi’ioN 2(i2. 


rf,ppnint jniiit, 
t'lmrdlniis. 


Uoatli of 
on(* of (.(■%rriil 
Joint Kuariliaii^. 


Oiiardiaii u{ 
the person 
I hargefl,'nitli 
custody, sup- 
port, ficaltli 
.iiid cdiirntioii. 


ill' fclio lifetime of the testator to act as his executor, one is dobarrorl 
from declining the trust on the death of the testator, cither relating to 
the entire duties of an executor, or in so far as they l■(!fer to guardian- 
shij) ^ The Courts would hardly force upon an unwilling person such a 
charge; but a person who has once accepted a trust, cannot at his own 
option decline to discharge the diitii's thereafter. ^ 

263. Semhle, tlio (‘oiirt may, if it tliiiiks fit, appoint 
two or more joint guardians of the person or property (or 
both) of a Mussulman minor and where they are so 
apjiointetl, on the death of one or more of tlie joint guardians, 
the guardianship eontinues to the survivor or survivors 
until a further appointment is made by the (\mrt.' 

I'lider the (Tuardians and Wards Act, s. 38. on the death of one ol 
two or more joint guardiaas, the guardian.shi])(!ontiniies to the survivor 
or survivors until a further ajipointment is made by (lu; Court. In 
Kngland, however, the death of one terminates the right of all, though, 
of course, the Court might re-appoint the survivors. ’ 

“ Where there arc more guardians than one of a w.u'd, anil they are 
unable to agree upon a que.stion affecting hi.s wclfari', an> of them may 
apply to the Court for its direction, and the Court may make such order 
respecting the matter in difference as it thinks lit ft would seem 
that they must act jointly, and one of them cannot act. independently 
of the other, 

§ 6. — Powers, Duties and Obligations of Guardians. 

( l) Guardian of the Person. 

264. A guardian of the person of Ji w arc! is cliarged 
with the eustody of ilie ward and nui.'st look to his sujiport, 
health, nnd education and such other matters as the law 
to wliich the ward is subject rcipiires." (Quaere, whether a 


I Cl. llfil. li<J7 , Jlail T OOr.-iHiT . JI. -JOO 
a U. & W. Act, s. 10, Jiiiliaii TriHs Act. 
1 Kl. 

• 0. * W \a, s. 1.1 (1), tr. s. 234, Iibovi-. 

4 I bill, s. 3S. Ill England the doatli ul one 
joint giiarduiii terminate!} tlic giiardiaiisliip of 
nil . Jlalsbiiry, ‘’liaiis of Kiiglaiid,” XVU , 20.'>. 
See ». 233, above. 

> UaUbiiry, " Laws ol England,” XVII . 


" o A W \.|, ^ IJ CJ). Jt «iii 1„. noticed 
ili.it joint giiiirduiH have, on a dillereneu ol 
opiiiKin, the poMiT to .ippjj to the Court, tliough 
liny bale not been appointed or dedarod by 
llie Court . nherea., only those vlio base been so 
appointed or doelarcd, loinc under 0. <t W. Act, 
» .13 (1). 

' li. A W, \a, s. 21, verbalim , ef. s. 234, 
above. 
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ward of Court can marry without the consent of the Section 264. 
Court J ' 

Tho Guardians and Wards Act, s. 25, empowers the Clonrt to have a (’mtoiiv. 
ward arrested in order to prevent his leaving the custody of Ins legal 
guardian. S. 20 requires leave of Court to be obtained before a guardian 
appointed by the Court (unless he is the (iollecUir, or a guardian appoint- 
ed by will or other instrument) is authorized to remove the minor 
beyond the jurisdietioii of the Court. 

“The natural duty of a pfirent to protect an infant child, justifies 
acts of personal violence in defence of tho child, and upholding and imuor. 
maintaining of the child in a law suit 

As to instituting suits and taking legal proceedings, .see Civ'll! Procc- 
dure (k)de, Order .‘12, generally. Rule t (2) of that Order prov'ides that, 

‘ Where a minor h.-is a guardian appointed or dec-lared by competent 
authority, no person other than such guardian shall act as the next fricml 
of tho minor ; or be a^ipointed his guardian for the suit ; unless tho Court 
considers, for reasons t o be recorded, that it is for tho minor ’.s welfare that 
another person bo ]iormitted to act. or bo appointed as tho case may bo.’’ 

265. A guarduiii of tho person has tlie right to 
restrain and control the acts and conduct of the ward 
and tlic fatlier + lias the right to inflict correction on tho 
child, for disobedience to his orders, by personal and other 
chastisement, to a reasonable extent. 

266. The rights mentioned in s. 265, above, may be 

” ’ ’ of riulit to 

delegated bv the guardian or father respectively to a tutor, and 
or .scnoohii{ist(‘r, or other person.' 


for MarniSP,’’ of (Brti) nitrnh \ Moh 
Kiinmi., (IS'.)H) noiii .'.Oit, A Hinilii I'.w. 
where til" Court, tell doiililfiil whether gettiim 
the w.ard inarrieil faIN within the iliities ot 
the Kii.irdiau of the person and property. 
In Monijnn Pnhi \ District .Imhf of Hubhum 
(1914) 42 Cal. .l.'il . 2t) Cal I,, .f 91, tho 
Court was not iirepared to aeeept the extreme 
view that the inariiaae ot an intaul who is .i 
ward ot Court, may he allowed to take plaee 
without the sanetioii, or even the knowledge, 
of the Oistrict Judge. 

* llalshury, “ Laws of Eiighind." XVIT 
s 26;., eitlng Blackstone, Comment I 4."i0. ete 

3 Vlemnuj V. Prntt, (1823) 1 I,. J. (K ii.), lOf • 
A young lady of 18 visited a relation whom the 


giiaidi.iiis h.id toihiddeii her to Msit In a suit, 
lor tresp.a'.s against the gnardkliis who sent, 
ollieeis to letili her Itaf k. hfhl. there would ha\e 
been jiistilh .ation lor gmardiaiis it the iaet« had 
been pleaded and proved 

* /? \ //op/ey, (|,S(!0)2 I' .t F 20.’. 20(i-2o: 
(Coekhurn. C .1 ) , ll,illiir, /l \ CoMav./f (1ST8), 3 
1- .T. 176 

■> These powers of eorreilion are probably 
-lightly less in the e.ise ot the mother , and still 
less in the ease of other guardians. 

6 Ss. 26.'i and 206 .»re taken Ironi Hnlabiiry’s 
“Laws of England," XVII , s 2.'>2, p. 107 

7 JCxparte Dowl.81: J? v. 

flopley, (1800) 2 F. .V F. 202, 200 ; Fitzgerald \ . 
XortheoU, (I80'») 4 F * F. O'lO. 080, (Cockbnrii. 
C. J.). See s. 2. .iboxe. 



308 


GUARDIANSHIP 


Section 207. 

ObUsatlon on 
father to take 
charge. 


Father’s 
moral dutv 
in England to 
maintain rlnld. 


OhllgHtion of 
mother to take 
care of child, 
lion- limited. 


Fiduciary 
relation be- 
tween guardian 
and ward. 


267. Subject to s. 262, above, the father may be com- 
pelled to take charge of his child, after it has attained the 
age when he becomes entitled to its custody. ’ 

The effect of the Guardians aiul VVai’ds Act may bo somewhat 
doubtful, ina.smuch as the duty of the father is allied to hi.s duty to 
maintain (on which see ss. 3l(i, 319, below). Ho may, of course, be 
ordered to maintain the child while it is placed in the custody of another 
person. On the other hand, it is said that where a father is in straitened 
circumstances and the child's mother rofn.ses to take charge of it 
without hire, while its paternal annt is willing to do so, the aunt is to 
he preferred.* 

tn h^ngland “ except under the operation of the poor law’s there is 
no legal obligation on the part of the father to maintain his child, unless 
indeed the neglect to do so should bring the ease within the criminal 
law. Civilly there is no such obligation.’’* But there is a moral obli- 
gation on the father to maintain the child, ‘ the obligation on the mother 
being less strong and this moral duty is recognised m .so far that the 
(Jonrt will not make an allow'ance to the fathci’ loi- the purpose of main- 
taining his infant child out of the child’s property.'’ Ss 31H-319, beloAv, 
supply a curious contrast. 

268. Tiie mother cannot be eom])elJe(l to take charge 
of her child so long as there is any other relative within the 
prohibited degrees to take charge of il.*^ Qmtn'e, whether 
she can be (iompellcd in any cireumst.infes." 

(.2) Guardian of Propf Hij. 

(a) (Jiinrdian not to Benefit hij llir Vhiiiyc. 

269. (I) A guardian stands in a fiduciary relation'^ to 
his ward, and, save as provided by the will or other instru- 
ment (if any) by which he was appointed, or by the Guar- 
dians and Wards Act, he must not mnko any ])rofit out of 
his office.-' 


1 Bail. I. 431. 

* Biiil. I. 43b Cf. It rommriit. to 

202 (heaiN 3 ami 4). almvc. 

1 Per Cofkburii, C. .T., Bazflea v PunUr, L. 
R. 3 Q. B. at p. bOj ; Simpson, “ Infants ” 
(3nl Ed.) l.';3. 

* IfaUbury, "Laws of England,” XVII., «. 206. 
■' /6»d , ami Simp-on, “ Infants, ” 240. 


6 Bad. I. 4.‘JJ ; if. ,s. 234, above. 

< .See S 207, ami eomment thereto, and s 
262 proviso (2), above 

0 t't.BpCasmmaJlyJiiirazhhai PirWiot (1906), 
30 Boin. .'•>91 ; 8 Bom. L. R. 883 (Scott, J.). 

9 So the guardian must not make a profit b.v 
selllmt his property to the minor, or buying the 
minor’s proppity • Bail. 1. 081 ; Keil. 038, 
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(2) 'JMic fitluciary relation of a guardian to his ward 269- 

extends to, and affects purchases by, the guardian of the 
property of the wartl, and by the ward of the pi’operty of 
the guardian, innuediately or soon after the ward has ceased 
to bo a minor, and generaJly all transactions betwi(‘ii them 
while the influence of the guardian still lasts or is recc^nt.^ 

'J’lu! followin'' sliorl Sinu of tlio Qui’an (lesorvos }ilt<*nlii>n — 1 m i,rpi!an"aiui 

/// Iho iwiue oj ('.od, ihe M. rciful, Hit Coinimtiisioitate 


By tlu' sploiwlour (of the iiioriiiiig) ! 

And by iho still of uight ! 

Thy Ijofd hath jiot forsaken lh<‘ 0 . nor Inteil lh<‘e. 

N’erily the life to eoino shall be b(*tler than this prcMMit lilo . 

And Thy J-ord shall give thee a lewa'-d wherewith thon slialt bn 
well pleased. 

I)id He not find thee an orjih.in, and '<h(*ltCTed thee ? 

And found thee erring and guided thee ? 

-\nd found th(‘e poor, and enrielu'd thee i 
'Phen, as foj th<' or])han, oi)pre.ss him not, 

And as for him vs ho asketh of thee, i hide him not away. 

And as for the bounty of thy J-ord, l«‘ll of it. -Quran. Xt.’lll. 

With the above may be eompared the following, where legislative 
injunetions take the jtlaec' of devotional gratitude: - 

They will ask t hee concerning orph.ins : Answer, to dtsd rightt-ously 
with them is best, and if ye intermeddle with (the maiiagtnnent 
of what belongs to) them (do them no wrong), —the\ .ue your 
brethren, (lod knoweth the corrupt dealer from the righteous, 
if (jiod please, he will surely distress you; for Clod is mighly 
and wi.se. — Quran I f v. 22U. 

Under the Muhammadan law a guardian of the projiertv is enlilled 
to take “ the ordinary bin* or recompense for his trouble Si'i' Qnr.ui. 

IV. 6, quoted under s. 23U, and compare the eomnient to >i. 34 J, below. 

Muhammudau law gives to the father .some privileges over his 
niinor ehildren's ])roperty, .such a.s a jiroference over other creditors, if I'.niur'- imvi. 
the father ehoo.se.s to jiawn or .sell the minor’s jirojiertv ; in so far as .such Muiuiiinwii.tii 
privileges are in eontrav'entioii of (he rules oontaimal in the i)re.sent see- 
tion, they must he taken to bo abrogated by the Act. the father being a 


1 (f * W -^0, trrbniiiii. for his care and piiiiiR. 

2 Hail. n. n .t \y U l, s Cjnpoweri. * Cf. Hod. 639. 

the Court to «ive .in .illow.ince to the cuaidiaii 
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Section 269. 


Desllnss by 
guardian with 
property of 
ward. 


Ucdlrirtions on 
the guardian'H 
power imposed 
by the person 
ippointlng him 
or by the Court. 


Pre-emption, 


‘ guardian ’ by the dctinition whether appointed or declared as such or not 
But where the father uses or disposes of the property of his children for 
their maintenance, he is entitled to do so under Muhammadan law (see 
ss. 290-292, below) and there is apparently no breach of trust (see s. 2, above 
and 21 Geo. III. c. 70, a. 18, reproduced in the table preceding Chapter I). 

(b) Care in Dealing with Ward's Property. 

270. A guardian of the property of a ward is bound to 
deal with it as carefully as a man of ordinary prudence 
would deal with it ^ if it were his own and, subject to 
the provisions of Chapter III. of the Guardians and Wards 
Act, he may do all acts which arc reasonable and proper 
or the realization, protection or benefit^ of the propert3^ '’ 

The Guardians and Wards Act, s. 28, recognises the validity of re- 
strictions on the powers of guardians, imposed on t hem by the instrument 
appointing them : and the Court has power (ss, 28 and 32) either to im- 
pose or to remove restrictions ; s 29 refers to a general restriction against 
the guardian mortgaging, charging, selling, making gilt, etc., of immovable 
property. If ss. 28 and 29 are disregarded, the disposition is voidable 
(s. 30) ; s. 31 lays down the general practice with respect to permitting 
transfers under s. 29, viz., that they shall bo permitted only if necessary 
or evidently advantageous ;* the necessity or advantage must bo re- 
corded. The Court may, besides, impose conditions requiring its own 
sanction for the completion of the transfer, or that it shall bo at a public 
auction ; or as to terms of the Joajie, payment of proceeds into Court, etc. 

(c) Guardian’s Dealings with Minor's Property, 

271. The guardian of the property of a minor may 
either exercise ^ or refuse to exercise ^ the right of pre- 
emption on behalf of the ward. 


I (Syxut) Loots llootiiin v. Dursun Zall Sahoo 
(1975), 23 W. K. 424. 

» Cf. Learoyd v, WhiULcy {1887). 12 .\pp. Cas 
727, 733. See algo Lai Bahadur Singh (1881), 3 
All. l37 ; Umrao Singh v. Dahp Singh (i901), 
23 All. 129. 

■» Bodh Mull V. Gource Sunkur (1886), 6 W.B. 
iti , Itouihun Johan v. Enaet Baotein (1806), 
W K. 5. 

* Scott, C. J., (then Scott, J.), iina held that 
the duty of guardlang primarily ig to prcbctvp, 
and not to .idd to, the property of a minor 
Be Caimnially Jairajbhai Ptrbhai (1900), 30 
Dorn 591, 8 Bom. L. B. 883. 


5 Sect. 270 is G. & W. Act, s. 27, mutalii 
mutandu. 

6 Gf. B;ill. I. 076, gqq., where distinctions are 
laid down between the cases where there arc, 
and where there are not, debts and legacies, and 
between movable and immovable property, and 
the consent or want of consent on the part of the 
heirs who are not minors. 

7 Lai Bahadur Singh v. Durga Singh (1881), 8 
All. 437 ; Ball. II. 180 (par. 2. 4.) 

8 I7mi-B0 Singh v. Dahp Singh (1901), 23 All 
129. The plaintilf's mother and guardian was 
held to have acaulesced in a sale, and this was 
taken as sufllcient refusal. 
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272. (1) A guardian cannot validly contract in the Section 272 

name of a ward, so as to impose on him a personal liability. * SpJXj 

(2) It is not within the competence of a manager of a 

minor’s estate, or of a guardian of a minor to bind the purchase ot 

. immovable 

minor, or the minor’s estate, by a contract for the purchase property 
of immovable property.- 

(3) A guardian’s powers with respect to the immovable "r f"* or 

1 ..i 11 immovable 

property of his ward, are restricted so that he cannot property, 
alienate it unless there is absolute necessity for the aliena- 
tion, or it is greatly for the benefit of the ward."^ 


The following paragraph from Macnaghten’s “ Moohuminadan 
Law ”* was referred to by the Privy Council, 3 apparently as stating the 
correct law on the point : — 

“ A guardian is not at liberty to sell the immovable property of his 
ward except under seven circumstances, viz., first, when he can obtain 
double its value ; secondly, when the minor has no other property and 
the sale is absolutely necessary to his maintenance ; thirdly, when the 
late incumbent died in debt which cannot bo liquidated but by the sale 
of such property ; fourthlj'’, where there are some general provisions in 
the will which cannot be carried into effect without such sale ; fifthly, 
when the produce of the property is not sufficient to defray the expenses 
of keeping it ; sixthly, whore the property may be in danger of being 
destroyed ; seventhly, when it has been usurped and the guardian has 
reason to fear that there is no chance of a fair restitution.” * 


lillliona 
oil which 

sale of immovable 
property i« 
allowed ; 

(I) double 

price, 

( II ) for main* 

tonance, 

(ill) payment 

of debts 
ot late 
inciim* 
bent, 

(1\) will, 

(v» to defray 

expenaea, 
(\1) property 

In danger, 
(vll) property 

usurped. 


The law has been considered in the light of the authorities and 
their result laid down by the Privy Council ^ in a recent decision in 
which the following propositions were enunciated ; — 

(1) No one except Ihe persons in whom the legal guardianship of 
a minor is vested (viz., (a) the father, (6) his executor, (c) the 
grandfather, (d) his executor, (e) the guardian appointed by 


1 Waahehi Rajuanji v. (lihekh) (1887) 

11 Bom, .'-Ml : U r. -A. 8!). 

* 3. 27a (2) Ii taken terbaliiii from Mir 
'<imrarian v. Vak-hniikilm Mnhiimnl Chmrilhnni 
(1011), .30 Cal. 2.32 ; 14 Bom. L. K (p.o.) , S C. 
(decision of High Court) (lOOrt) U Cal. UW. 

a Imambandiv. .l/atimd>fi(1918)4.'>l.\.7:<.84. 
88, Ol.Httfftai V. Iliraji Jii/rnmii Skiiinjii (1805)20 
Bom. 116, 121; iMuammut) liukahun v. (Munan- 
mMt)noolA«n (1860) 12 W B 337: (Muatamal)- 
Suedun v. (Mussamut) Sywl Vrliii/rt (1872) 17 
W. R. 239 ; (Musaamut) Hukahan v. (Miiaaumiil) 
Maldai Kooeri (1869) 3 Deng. L. R. (A. o.)423 ; 
fihutnath Dey\. Ahmed 17oi!aiii(l885) 11 Cal. 117, 


420 (ll. 1-2), 421 (f/. 4-7): {Tlwttuh Kutilan) AH- 
yiimma v. Kuithnnimrd (1910). 34 Mad. .'>27, .'>32. 
Aiiilerman KutU\. Syed Ah (I'U2) 37 Mad. 514, 
517 (wliiTc Abdiir Rahim, J., has collected and 
re-, Ic* wed the ••ase-.), is o\erriiled hy Imimbandi 
V. Mutaaddi (1018) 4'. I A. 73 : .ibid AH v. 
Imam Ah (1010) 38 Vll. 92. 

* Macnaghten, elt VIII. (I. 14. Mncnagb- 
ten's statement K .il-s. referred tu with approval 
in Iltirbai v. Jliraji ( 180 .)) 21) Bom. 116, 121. 

.') Imambandiy. Muiaaddi (1918) 45 I. A. 78. 
(on appeal from the Calcutta High Court' 
disapproving Awfmmin A'«rri v. Syedali, (101?) 
37 Mod. 511, 
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i^Kn'TON 272. 

Ill' llirr 

!rii.iiiliin- till ir 
IlllWi I ' 1 1 ' 1 I It '.I’ll 


EM'flilor 

KM.irJuii'^ 

poWlTil. 


the C ourt : sec s». 257, 258, above) has any right or })Owor io 
intenneihlle witli the property oi a minor, except for eertain 
specifieil purposes, the nature of which iselearly denned (p. S4).^ 
(2) The pmvers of ‘ do jure’ guardians an* confined w itli in legal 
limits, being siibjeet to tim conditions of necessity for, or 
benefit to, the infant (pp, 84, 88).^ 

(8) As to the exoeiil or -guardian (‘w'asi,') — 

pr) he may sell or purchase movables on account of the 
orphan under his oliargo, either for an e({iiivalent or at 
such a rate as to iK'casion an inconsidcrahle loss (p. S4) ; 

(/>) it is unlawful for him to sell iimiiovablo prui)erty. niile.ss it be 
evident (hat it will ofherwiseperLsh or bo lost, in which ease 
the sale is allowed (p. 85) : it is allowed in three (other) cases : 

(i) where there is a purchaser willing to give double its 

value ; or 

(ii) the sale is necessary to meet the minor’s cinergcncies; or 

(iii) there are debts of tlie deceased and no other means of 

paying them (p. 01). 2 

(c) The rule in clause (6), above, aiiphcstoall forms of pro})er(y 
which like ‘ aqar’ combines both security and permanency, 
but it does not oxeludo the discretion of the Judge to 
sanction any alteration of iiivostinonts in the' intoinsts 
of the infant (p. 91). ^ 

(4) As to the executor of a mother, or a hroiher. < it., when a mothei 

or brother has died leaving a minor son uj' brother and having 
appointed an executor, — 

(а) he may lawfully sell anything but ‘aqar' •* belonging to the 
est.aic of 1 he deceased ; 

(б) he may not .sell ‘ aqar,’ > except as stateil ludow , 

(c) he may not lawfully buy anything for the minor but food 
and clothing which are necessary for his preservation; 

{d) he may not sell anything that tlu* minor has inherited 
from his father, whether mo\able or immovable, and 
whether the pro])erty be iuvolvml in debt or free from it ; 
(e) if the estate is iiivuhod in debt or legacies, ho may sell so 
much of it ns is nccess.ary to defray the debt, the sale of 
‘aqar’ » coming within hi.s jiowcr, for this piirpo.se. i 

(5) The following acts of aii unauthori/cd jx-rson who happens to 


I hiKimhimti v ilutstuhh {ini.S) |.-, |. v. 73. 
* Sei' llic irom M.iriuiRj, ten's 

Alo.'iliuninwilini low " iilcil .iliii\,-. 


•* iIllIllo^illll(■ jirciporU and uiclmU". 

Iioiisi-*, sriMrs orclianlM (tc. 
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have charge of a child (a ‘do facto’ guardian) arc binding on Skction 212, 
the infant’s property : acts arising from the wants of an infant, i-owi rs oi 
siiclt as buying nr s<-)Iiiig for him on r)ce.nsions of nerd, or ' ’ 
hiring a muse for him, or (he like. Tlw ])ermisf,ibilily of those 
acts depends on the emergency which gives rise to the impera- 
tive necessity for incurring liabilities without which the life f»f 
the child or his perishable goods and chattels may run the risk 
of destruction, liutt horeis no reference here to the ^iledgc ( mort - 
gage) or sal(* ot iiu movable property, as the power of rlealing itii 
that class of property is eonfined to the ‘de jure’ guardiatib 
(0) A person who has charge of the person or pro]X'rty of a mimr 
without being his legal guardian (a ‘do fjicto' guaidian) has 
no pr)wer to convey to anotln*r any right oi interest in luiiiiov- 
al)I(! property which the transferee can enforce against the 
m inor ; nor can siicditransfcreo if let into ])Ossession of the proi)OTty 
under such unauthorized transfer, resist an action in ejectment 
on behalf of the minor as a tres))a.sser.t 
It. may in conclusion be i^ointcdout that a person who considers it 
necessary or convt'nioncnt to a<!t on behalf of a minor, may in British India 
get himself appointed a guardian, and obtain the sanction of the 
Court to his act. 

[n a case whoro there were disputes about the minor's title to the 
property, and, “ by the sale, the disputes were put an end to," the Privy 
Council held that “ looking at the whole of the traneaetion, it was within 
iJio jmwer of the guardian to make the sale.’’^ 

(d) Ackvowli’df/mcnf of Debt. 

273, A gtnirdian lias authority to acknowledge a debt m.MMn.a!?' 
on belialf of Ids ward, so as to give the creditor a fresJi start 
for the period of lindtation.^ 


274. 


(.y) Ward’s Remedies against (he Guardian i..abiiitvoi 

The ward has all the remedies against the as truni’c. 


' Imiimhiiinli \. Miihiiihh (lOls) »."> r .V. 7i. 

2 Kah IMt.lhn v. AM'ilAU (ISSS). IB Cal, 
(•>27. B.M. (>;:>. 

J IiKliaii r.iiiiifafioii .U t, s. 21 (J) KiviiiK c-m-i t 
to Sobhinuidn Apixi Jlnii v. Snramuht (1S‘.>3), IT 
Mad. 221, atiil Kiiilii\a rmhitehi v. Ponnuhnmu 
Achi, (ISO!) 18 Mad, •l.'iB ; and overruliiis tho 
dei'isloiw ti) contrary ; Chnto Ibim Jti'ln 
.1/i (ISOS), 2(1 Cal Wniihiin V Ktnhr nnh^h 


(1S8B), 13 Cal. 202; .UittWoi llo^s,,u v. Lhml 
(1S83>.1;{ e. I, R. 112 - {Vnhnr„mi Shn) Hun- 
Miulsuigji V. (1804), 2(1 

Horn fiJ, 71, r.'i. .Mill tii-n III! A\j.ir, ,r., points; out 
that it may be lor tho I.em-tU i-f tho minor to 
have tho debt .u kiiiiwledoea as be may tboreby 
set time to pay olf the delit, Cf. the (liiardiim> 
ami Wards ,\it, s. 27, to nhicli s, 27(1, abo\e, 
eorrespoiids, we also j. is,'), above. 
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Section 274. 
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Procedure ior 
(loin? <! 0 . 


RiRht of micli 
Kuardtnn 
not alfcrtod 
bv lunrnaBe 
of female 
ward. 

Putlcs imposed 
oil '■IK h 

girardian. 


How |>uardi.iii 
may enforce 
Ills rights 


guardiaa which any other beneficiary has against his 
trustee ; and in particular ^ a guardian may be used for an 
account of what he has received in respect of the property 
of the ward, and be ordered to pay such amount as may be 
found to bo payable by him.® 

(4) Guardian Appointed or Declared by Court- 

275. A guardian appointed or declared by the Court 
may apply by petition to the Court which appointed or 
declared him, for its opinion, advice or direction, on any 
present question resjiecting the management or adminis- 
tration of the property of his ward.® 

The Guardians and Ward.s Act, .s. 33 (2) and (3), provide respectively 
for service of a co])y of the petition, and for protection of the guardian if 
lie acts on the opinion, advice or direction given fo him on the facts 
stated by him in good faith. 

The powers of a guardian of the person of a female appointed or 
declared by the Courts cease on her marriage if the Court is of opinion 
that her liu.sband is not unfit to be the guardian of her person : s. 41 
(1) (d) of the Act, corresponding to .s. 2.50. above. 

The above-mentioned privileges are counterbalanced by the liability 
of having to face an applic.ation under s. 43 of the Act (under which 
the Court, m.iy make an order regulating the conduct or procooding.s of 
any guardian appointed or declared by the Court.) ; by the restrictions 
impo.scd by s. 26 against the guardian, without the permi.s.sion of the 
Court, removing the ward out ot the jurlsdiclion of the Court, disregard 
of which may subject him to a fine of Rs. 1,000 or impri.sonmont for six 
months (,s. 44) ; and by the liability to give a bond (s. 34) which may 
be forfeited (s. 35) ). to file accounts, and to make payments into Court, 
in default of which he is liable to be fined (s. 45). 

276. A person who is entitled to be the guardian 
of a minor ^ may enforce liis riglit by instituting a suit 
for the purpose; or may apply to the (,^ourt for a declara- 
tion of l\is right under the Guardians and Wards Act, s. 7; 

‘ 0.iV,W Act. - 37 respeenve rcpri-wntatives m.ay resppctively que 

2 s .p;, 3 ', proMdi?'' lor (i suii on ihi: and bi* sal'll, 

bond into wisuh tlip pniiirdiiin nwv bi> nski'd to a O d- W. Act, s. 33 (1), verbatim. 
entHf : .ss. 3f> ami 37 i \.pltcitly rr/iT to the fact Cf <i. 234, abot e 
that, on tlii'd.'aili of the ward or siiardMn, their 
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or for delivery to him of the custody of the child under Skction 277. 
the Criminal Procedure Code, s. 491. 

Tho last-mentionud procedure is the sim])Iest, and is based on the 
‘ habeas corpus ’ proceedings. 

§ 7. — Tey'mination of Gmrdiansfiip. 

(1) Attainment of Majority or Marriage- 
2f!7. The right to the cu.stody of a male child ^ ceasc.s to 
exist in any person after the child has attained majority.* 

Under strict Muhauiraadan law “ puberty [and discretion! ’ would 
be substituted for tho word “ majority , ” nee s. 5a, above. 

As to tho Sunni law, it is said that, after a child has attained puberty , 

“ if ho is of ripo discretion, and ntay be trusted to take care of hini.scif. 
he is to be set free, and allowed to go whore ho pl(>a.scs, but if he cannot 
be trusted to take care of himself, thofathershoukl join him to himself or 
keep him by him, and be his guardian.*’ ' Thii Shiah law is similar : “ When 
a child has attained to puberty and <li.scretion, the power of the parents 
is at an end, and ho is free to join him.self to whomsoever he pleases.’’ ‘ 

278. (1) The right to tho custody of a virg’n’ 
who has attained puberty ceases to exist in any person 
after she has attained the age of discretion."’ 

(2) The powers of the guardian of the person of a““»band's 
female ward cease by her marriage to a husband who is 
not unfit to be the guardian of her person ; provided that 
where a guardian of her person has been appointed or 
declared by the Court, his powers do not cease, unless 
the Court is of opinion that the husband is not unfit.® 

(2) Removal of Guardian by Court- 

279. A guardian appointed or declared by the Court, Bemovai o< 
or appointed by will or other instrument, may be removed court. " 

by the Court ^ under the Guardians and Wards Act, s. 39. c.uardiaus and 

Wards Act, 

> See 8. 234, abo\c, to be decided by the Jilch Courts any effect *• 

* G. & W. Act, s. 41 (1) (c) ; ace a. 229, above. could be given to this provision of the iaw as 

a Bad. I. 434 (par. 2). coining under " tho rights and authorities ot 

* Ball. II. 99 (second). fathcra ot famlilea" (21 Geo. III. o. 70. s. 18); 

■> Ball. I. 434. If she is not a virgin, but " she sec table preceding Chapter II, and s. 2, above. 

cannot be safely left to herself, the father ought The right to have castody as guardian, must be 
to keep her urith himself." If “ she may be distingnished from the duty to maintsdn. 
trusted to take care of herself, the lather has no 9 G.AW.Art, s.41 (l),(d) and see s. 256, aixn e 

right to retain hot “Quaere, whetherin a question t Cf. Hed. 008 ; Bail. I. 660. 
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31 « 

The section referred to is as follows : — 

“ The Court may on the a]jplicatioit of any per.sons interested, or 
of its otvn motion, remove a guardian appointed or fleel.ared by the Court ; 
or a guardian apjiointed by will or other instrument, 
for iiiiy of the following causes, namely : - 

(a) for abuse of his trust ; 

{!)) foi‘ continual failure to ])crform the duties of his trust ; 

{<•) for ineapaeity to perform the duties of his trust ; 

(d) for ill-treatment or neglect to take proper eare of his ward , 

(e) for contumacious di.sregard of any provision of this Act, or any 

order of the (Jourt ; 

(/) for conviction of an offence implying, in the o])inion of the 
court, a defect of character which unfits him to be the guar- 
<lian of his ward ; 

(<j) for having an interest adverse to the faithful iierformanee of 
his duties ; 

(/i) for ceasing to reside within the local limits of the jurisdiction 
of the (Jourt ; 

(t) in the case of a guardian of the property, foi’ bankruptcy or 
insolvency, 

{]) by reason of the guardianship of the guardian eea.«ing, or being 
liable to cease, under the law to which the minor is subject : 

Provided that a guardian ap])ointed by will or other instrument, 
whether he has been declared under this Act or not, shall not be 
removed, — 

(a) for the cause mentioned in clause ({/) unk-.ss the adverse interest 
accrued after the death of the person wlio ap])ointed him : or 
it is .shouTi that that jicnson made an*l maintained the 
appointment in ignorance of the existcaiee of the adverse 
interest ; or 

{b) for tho cau.se mentioned in clause (h) unless such guardian has 
taken up such a residence, as in the opinion of tho Court, 
renders it impracticable for him to disi-hargo the functions of 
guardian.” 

280. Semblef the High Court h;is iitlierent jurisdiction 
to declare or appoint a person other than tlie person wlio 
is entitled by law to be guardian, where in the opinion 
of the said Court the person entitled is unfit. 

See comment to ss. 281 ami 261, with the footnotes thereto. 
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281 . Sejnhle, where the person who is ciitilled by law .Suction 281. 
io be the guardian of a minor has not been appointed or nroecdurp in 

® ^ I Dl' trlct Court 

declared by the f^ourt, nor appointed by will or other 
instrument, and -a District Court (other than a High Court) ^ uMiardian who 
is of opinion that the said person is unfit to be siicli guar- iiPIiointPfl or 
dian by reason of any of the causes referred to in s. 270, 
above, tlio said Court may declare the said person to b(‘ 
guardian, and may then remove him ; after which it may 
appoint or declare another person to be such guardian. 

Il would seoin tha-t it is iiores.sarv for tho Distiict (!ourt first to sec so of 
declare the person entitled by law to be the guardian, before it can re- -““i 

move him, inasmuch as the Guardians and Wards Act, s. 29, em))owers .ippiip'^ oniv 
the said Courts to remove only such guardians as hav( been appointed or 

declared by the Court, or by a will or other Instrument. Consequently the ‘••'‘''“rpil 
'' ' ^ ^ ' bv Court bv 

District Court can remove(or pass over) a guardian only for t he caibsos men- instrument. 

tinned in the said .section, ( wh ich is .set out in the comment to s. 279, above). 

It is submitted, that under the Guardians and Wards Act, s. 42, court must 
and the general poU'-y underlying the Act, tho Court <loes not, on the 

■ , np.\t eiititleU. 

person entitled to bo guardian being doclareil unfit, get plenary powers 
to appoint any other per.sou guardian, but it must declare the person 
next (Mititli'd, who is not so unfit to bo the guardian by law. 

'riie powers referri'd to in this, and the last, section, may appear 
to give the Court discretion to ohoo.so the guardian for itself, irrespective 
of tlio poison that is entitled by law. But in practice there is a great 
deal of ditreronce Ixitwcen absolute <liscretion, and a power that can he 
oxorci.scd etfoctivoly. only after the claims of a number of persons havi’ 
lir.st to 1)0 set aside, by c*ategorically hohling that they are unfit. 

It may. therefore, be doubted w bet her the decision in ' Bindo v. Sham . ^ 

Lai ' - can be justitiod on tho grouiuls mentioned in the judgment; for siuim 
the Judges there stale ; “ It is true there is nothing against the father ; " 
then they say that he has married again, and .so “ it will he more* for the 
welfare of the minor to live with her maternal grandmother, than with 
the stepmother.” These grounds are not sufiic-iont, it i.s submitteri, to 
fleprivo tho father of tho custody of the child. The same decision 
might, however, have boon arrived at on tho ground that the father had 
abandoned his right over the child, inasmuch as he had allowed the girl 

I Astolligb Court, see s. 280, above. The from in Andiappa \. SnUcmlrani (1915) 03 
High Court IS ordinarily incliKled in theterin Mad. 473 , see also Ibrahim Sachi v. Ibrahim 
Uistrlci Court in tho (1. & W^ .\ct, s. (4). Sahib, ib. 008. 

* (1907) 29 .\11. 210. The case was dissented 



Section 281. 


Kesigimtioii of 
Biiardinn 


roBsatioii of 
.luthoritv of 
guardian of 
I, the person. 




Order (o 
deliver 
propertv or 
arconiits. 


.‘US GUARDIANSHIP 

to bo maint»ino(l by tho «raii(lmotlior for five yoars, ovor sinoo tho death 
of tho inotlior, without apparontly oontribiilinfi to tho oxpon.so,' 

282 . (1) If a guartlian appointed or declared by the 
Court desires to resign liis office, lie may a]i])ly to the Court 
to be discharged. 

(2) It the ('Ourt finds that there is sufficient reason for 
the ap])lication, it will discharge him ; and if the guardian 
making the application is the (Collector, and the Local 
Government ap])roves of his applying to be discharged, the 
Court will, in any case, discharge him. * 

283 . ( 1 ) The powers of a guardian of t he person cease — 

((/.) by his death, removal or discharge : 

(6) by the Court of Wards assuming superintendence 
of the person of the ward ; 

(c) by the ward ceasing to be a minor : 

{(1) in the ease of a female ward, by her marriage to a 
husband who is not unfit to be guardian of 
lier person ; or, if the guardian n as appointed 
or declared by thc( •oint, by her marriage to a 
husband who is not, in the opinion of the 
( Wrt, so u nfit ; or, 

(e) in the ease of a ward whose father was unfit to be 
guardian of the ])erson of flic ward, by the 
lather ceasing to bo so ; or, if tiu' father was 
deemed by the Court to be so unfit, by his 
ceasing to be so in the opinion of the Court. 

(2) The powers of a guardian of the property cease- - 

(a) by his death, removal or discharge ; 

(b) by the Court of Wards assuming superintendence 

of the pro|)erty of the ward ; or 

(c) by tlie w'ard ceasing to be a minor. 

( 3) When for any cause the powers of a guardian cease, the 
(^ourt may require him, or, if he is dead, his represemtative, to 

I See p. 


* (J. & \V. Aft, p, 40 , terlmtiw. 
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delivei’,asitdirects, any property in his possesKion or eontroh •'^J^erioN 28». 
belonging to the ward, or any accounts in his possession, or 
control, relating to any pastor present property of the ward. 

(4) When he has delivered tlic projierty or accounts as 
required by the Court, the (Jourt may declare I'iin to be^" 
discharged from his liabilities, save as regards any fraud i-aud. 

Avhich may subsequently be rliscovcred. ^ 

^riie aiitlioi' of th(j ‘ l)ii'ayain-nl-lslam ’ cautions guanlians against 
giving ovoi’ possession of the ward's ])ropcrty to him before iu^ aetpures on. 
of two qualifications, tlu' ago f)f marriage and diserotion, m intelligei! i- 
and capacity to take care of his pro|M'rly lu view of the great ri gard 
tliat guardians evince for their waids in our advanced da_\s, and (he 
anxiety that they show not to part preniatnrely with iKisscssion of then 
ward's property, the fori'going caul ion s(H*nis iinneecssary. The hi^ly 
author adds, however, with shrewdness, as well as with seeming foresight 
of the days to come, that if, after the ward has acquired the saul qualiti- 
cations, the guardian does not hand over (lossession of fhi‘ proport .v to 
the ward, the Court may compel him to do so. 

284. When ti guitrdiaii appointed or declared by the 
Court is discharged, or, under the law to which the ward is to uuanuan 
subject, ceases to be entitled to act, or when any sncJi guardian .lurBci, or 
or a guardian appointed by will or other instrument is remov- 
cd or dies, the ( ^ourt, of its own motion or on aj)plication under 
Chapter IT. of the Guardians and Wards Act, may, if tlic ward 
is still a minor, appoint or declare another guardian of his 
person or property, or both, as the case may be. ^ 

§ ^.—Unauthorised Persons Acting as Umrdians. 

284a. Wdiere ^ any person other than the legal guar- Authority of 
diaii of a iMiissulmaii minor ^ ' purport s to deal with his Rimraian^ot the 
property, the transaction may be avoided by the minor, p^perti^* 
notwithstanding that the said property was so dealt with 
in order to pay the minor’s debts, and was heiu'ficial to him 
or necessary for his interest. 

1 (i. & W. Act, a. 41 rerbulim. * Cf s 2:<t, .iImint 

2 n * W. Aft, s. 4’.J, vertHilim, Miifaifm \ .'./inih A/onnU (lOlli) a4 All 

3 The pri’M'nt s 284 \ was iiuuihrnHl a 260 213; 3<» I \ l'». It Horn I, h. v.tj , 

III till- llrst i-illtion. Sits 251), above Jiuiimhiiiiih r. (AfnlKHr/r/,) (1013) 15 1. A. 73, 83. 
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The Privy Council have said : “ Without some authority, their Lord- 
ships are unable to accept the view that there is no difference between 
the position and juAvers of a luanager, and thos(i of a guardian.”^ This 
remark was called forth by the following .statement of Rampini, J., in a 
reference to a full bench : “ The acts of a guardian in this country bind 

the minor. There is no differenec between his ])osition and powers, and 
those of a manager.'’ 2 

In a later case their Lordships of the Privy Con neil say ; '• 1 1 is ui’gcd 
oji behalf of the ap|K‘lla»it that the elder brothers wcio ‘ dc facto ’ guaril- 
ians of the res])ondent, and, as such, were entitled to sell his property, 
provided that the .sale was in order to (lay his debts ajid uas, therefore, 
necessary in his interest. It is difficult to sis* how the situation of an 
unauthorised guardian is bettered by de.scribing him as a 'de facto ' 
guardian. Ho may. by his 'do facto’ guardianship, assume important 
res|)onsibilities in relation to the minor’s ])roperty, but he eaiinot thereby 
clothe himself with legal power to sell it . ”2 It has been hehl, lunvever, 
in India that w'hen the tran.saetion is for thi* lu'uefit, ot (he minor* or 
lunatic, it may be upheld though not otherwise.'* 

It is a question that may require coiusiderat ion, whether, when a person 
who is appointed or declared a guardian by the Court, becomes disentitled 
to act as guardian by o|)oration of any of the ss. 240-229, above, ho gives 
place to the person next entitled, without any necessity of his removal by 
the Court, or whether, if the latter desires to act as guardian, he must 
apply to the Court to b<* declaml as such, or take proceedings under 
s. 270, above. 


84: see the itiitemeiit of the propositions laid 
down in this case in the coiiiinent to ». 272, 
above ; in particuiar the propohitioiiH num- 
bered (j) and (fi). fiajjnd AH v Mulmmmiul 
Zulhknr Ah Khan (1916) 51 Fiinj. Uec 212 
(No. 82), Mussamnuit Mehr Mi v. Ckamn Dm 
(1917) 52 Punj. Bee., 209 (No. 59). 

I Mir Sarwarjan v. Falhruddm Mahomid 
Chowdhuri (1911) 39 Ca!. 233 ; 14 Bom. L. B. 
(P C.) 

- Mir Sarwarjan v. Fakhruddm (1906) 34 
Cal. 163, 100. 

» Mntadin v. Shaikh Ahmrd (1912) 34 All. 
2l:i, 22? ; 39 1. A. 49; 14 Bom. L K. 192. 

* Cl. Bail. I. 670. 

) f/Hini Degum v. Ken/io Da<i (1908) 30 .Ml 
462 {per Stanley, C. J., & Banerji, J )• the wile 
and motliiT of a lunatic may validly .sell bis pro- 
perty to pay Ills debts; the fnlloning cases are 
I eferreil tn ; Mafuzzal Hosain v. Dasid Sheik 
(1906) ;i4 ( 'bI. 3 fi ; Fam Uharan Sanyal v. Anukul 
Chanya Arkanya, ib 65; Majidan v. Dam 
Naraoi (1903) 26 All. 22 See also //uxom Ah 


V. Mehdi nukintn (1S77) 1 All. 511 («lmh is ad- 
versely oommented iipoii in FatliuiHiiiahi v. ViiU 
Ummaehabi (1902) 20 Mad. 7.14, 730, — itself 
over-ruled by AMul Majeeth v, Kinhnamii’ 
rhariar (1916) 40 Mad. 213 (i. u.) On the 
other hand, Rampini and Pratt, .1.1 , have 
held that the mother is not the iiatiii.il, nor 
the fie /ado, giiitrdian ol hir miinu diildreii 
(ijo fur as properly is eom-erned) Mognu 
Ddti V. Danker Debar i Bivnwm (1902) 29 C'al. 
473. 

6 A eotive>.iiiep b> .i mother onbeh.ilf of her 
minor son was set .iside when- the sale was 
shown tn b*- neither iieeess.iry nor for the beiicllt 
of the irunor: lleerbai v Riraji Dramji Shanja 
(1895) 20 Bom 1 16, /'’akiraddin v. Abdul Itus- 
gem (1910) 13 Bum. l..Jl.:>20. and see cases cited 
in comment to ,s. 259; and aKo Moym v Danker 
(1002) 29 Cal 973; Durgoii Hum v. Fukeer Sahib 
(1906) 30 Mad. 197; Dam Charan Sanyal v. 
Anukul Chandra Acharya (1900) 34 Cal. 36; 
Majuzzul llugain v. Dusid Sheikh (1906) 
34 Cal 65 



CHAPTER VIII. 


MAINTENANCE. 

§ l.- Prcliinimrij. 

(/) L'xi)iaiuUu)tt of rmn^ 

285. Ill til’s CiUiptcr, iuiIlss tluK' is .‘iiiytliiiig rciiug- 
iiaut ill till' subject oi- context,— 

(1) “ ilKliuk'lUlllCC ’’ ijicludos tcod niinicilt, Hud Maintenance. 

lodging; ’ 

{' 2 ) Alu siiiiiuiii i.- sidd to litivo ‘'iiuans to [.>ro\ ido 
luaiiilciiiiiu-i/’ or to Ik'-nc “ tl)<‘ means to maiutaiii,” wJicn 
li(‘ or s'f is [)(;ss;\s.sed ol‘ .si<nicicnt means to bt' prevented, 
aecojiiiiig to tbti i)r(MC[)fs ol' .'slum, I’rom accepting alms ; “ 
by “■ jticans ” is meant “ iucu.iis to pro\id(5 Jiiainlenance ; ” 

{'.)) ill .\iiissii.nian ’s ,-;i,d Lobe '■‘indigent,” or “ in indigence, 
iudigtni, Cl. cuiusLaiice.-t,” wl.cu in' i.'. not possessed of sidli- 
cient liicaiis to be pievciited, iieeoidiiig to the precepts 
of Jsliim, iVoin iiceepllng .diiis ; - 

( I) ‘’abijity to eaiii a. li'. elihood” or “ ability to earn” Abiuty to oam. 
implies (hat tlje {lerson able to work for wages in point 
of lieaUli iitid streiigili anil in aec-oi'danei! with what is usual 
among persons of the. .-xuine I’.iiik ; females are not eon- 
sideied to Ii ivc the abilily to earn in any circumstances ; ^ 

(b) a person is .'-iiid to be ‘‘ iiece.ssitous,” when lie is Aci^esMtous 
both indigent and unable to lam his liveliliootl ; 

(G) '‘abilily to maintain’' implies the present posses- Awnty to 
sion of means to maintain ; Imt wJiere the law imiioses on 

' iien a person 

one person the oliligation to t arn (il iieccssarv ) the means can cam the 

means. 

' li.iil f 07, ; II. IDS ((..It .’) hm-i one's iii.oc..'itR.'. ’ Hut SCO comment to 

2 Ill'll, iis , J’..iil. I. liil (iilin" y/ii/if./ff, and tins section ; and a. Cl^il Procedure Code, 

Kifuijii, if. JI.. 11 ., wlu.h nuke it O. xxxm.r. 5 . 

unla\iC<il to bei;. .uu “ .1 siiijilnsui liOO liuliKins J Bail. 1. lot!. 
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only inoj,-!! 
ubligatiuii. 


for miiiiitaining another, ’ tlicii the person so obliged, is said 
to have the ability to maintain that other, if he is able to 
earn tlie means for providing the maintenanee of the said 
other person; and notwithstanding that lie may have no 
present means to pay the exjiensos of tlic said maintenance; 

(7) a “ minor ” is a person who has not attained 
majority under the Ind'an Majority Act ; and a “ major ” 
is a person who has attained it ; 

(8) a cliild is said to be an “ infant ” if, being a male, 
he is not more than two years old, or if, being a female, 
she is not more than seven yeais old ; 

(9) a person is said to be “ young,'’ so long as lie or she 
has not attained puberty ; 

(10) a jierson is said to be “ adult,” after ho or she 
has attained t he age of puberty ; 

(11) “ iiresumptivc heirs” mean those relations of a 
living Mussalman, who would inherit his estate if lie wore 
immediately to die ; - “ presumptive rights to inliorit ” refer 
to the rights of succession which “presum])tive lieirs” would 
have if the person in question were immediately to die ; 

(12) two persons arc said to be ‘‘within the prohibited 
degrees ” where, being of different sexes, tliii relation 
between them is such that they cannot lawfully intermarry, 
or where, being of the same sex, the relation between 
them is such that they could not have intermarried if tliey 
had been of different sexes. 

'riu; law of luaiutpnaiico .suffers in point of clofiiiiteness on many 
(liie.stion.s, owing to the fad (hat the exponents of Muhaininadan law 
liad no in keepiiiK legal righl.s {li.stint!t from obligations of a moral 

nature. 'J’he j)o\v«!is of a ‘Qa/.r an* .so (lilleroiit from tlioso of t‘ourls of 
law in liritish India, that rules which were quite sulficiont to guide the. 
.Mu.sliiu eoiirts, are sometimes hardly < apable of Ixiing stated in a eoii- 
crotc form, without doing violeiic'o t(* .some necc.ssai-y, hut perhajis merely 

1 fhc ffiUiiT is bound to work and r.irn, 1 cil here's ciicntig applies In .Huham* 

If bu (iiii do bii, in order to )>rovide tor young ina.Ian law us iiiuili ns in uny other system, cf. 
cliilUreii, see s. 3i0, below. Uuil. I. 403, 074 (tinr. 3) ; II. 0-10. 



INDIAN MAJORITY ACT 


:i23 

implied, mservatiotj er <(ualifioatioii. The whole of ihe law cannot, Section 
however, be said to bo of merely imperfect oblij'n lion and tb(5 i)res(>iit 

chapter is based on what is deemed legally rmforceable. 

In some respects Ihoro can be no romplaint Ibal tin* Mii J/minappikahii- 
authoritios have loft the law too nndefinod ; but the details nbniit ^ho 

■IS t>i (luaiil up) 

quantum of maintenance, the rule.s for determining which p isons are oi iii.niiti'ii,Ti,(c, 
to be con.siderod necessitous, and for fixing the standard (J means, 
the possession of which imposes the obligation to ])rovide m.iintenaiice, 
are hardly applicable to our times anil conditions. 

The following precepts of the Projdiet alx)ut Is^gging are relo\.'.nt Owuu 
as those alone are considered entitled to maintenance foi \.hom it > - ' 
proper to bog : “ Verily it is better for one of you to t.ikc \our ”' i)c, 
and bring a bundle of wood uixin >our back and sell it, in winch case 
God guards his honour, than to beg of |)coplo, wdiether the\ to\' him or 
not.” “Acts of liegging ai(‘ scratches and wounds by which a man 
wounds his own face ' ‘‘It was said, ’ O Prophet, what makes him in .Moans, 
no need of asking, — in having which, it is forbidden to ben ? ' Hiv said, 

‘ Fifty dirhems of silver, or the value- of that in gold.' " " 'Die Jh ophet ^ 
said, ‘That property with the possession of which it is not right to Ix'g, 
is that quantity of tilings which supports the night and the morning, 
that is, wlioevi'r has food for a day and night, it is prohibited him to 
beg.’” “That penson who has forty dirhems or equal to it in wdne, 
thiMi verily he begs in a forbidden way '' *’ Verily it is not for the rich 
to ask, nor for a .strong robust pcr.son.''2 

With reference to the terms relating to the difTerent periods of 'ff'of 
human life, it may be observed that the saving clan.so of the Indian 
Majority Act, doe.s not except from its o])eration the rules relaf ing to main- ,ty Act, does 
tonanei', as it does in regard to marriage, dower, divorce, adoption and 

I j«hts to nuUn- 

religion. Hence it is implied that the Indian ^lajority Act ■' .sliall affect tciiiinre fr a 
the cajiacity of any person to act ” in regal’d to maintenance. Nevertheless, 
it docs not follow' (as has licen suggested) that wherever in this branch of ’.)i.iJoritv 
of the law a minor is referred to, a minor as dotinod in tlio Indian ' 

Majority Act is to he understood. Por s. 3 of the Indian .Majority Act, 
it is submitted, in the main contains a definition of terms, ami cannot 
by itself affect the substantive law. The absence of any enactment of 
tho Legislature of British India, laying di.wn.as a princi])le of universal 
application, the effect of a person being deemed in law a minor, such as 

1 Mahomed Jumb v. llnji Adam (1011) 37 obllKUtions. 

Horn. 71. 73. Cf. 8. 267 (comment), above, for ® Misheal-vl-Mii'-nbih, VI. v., 1, 2. Cf. Urotc, 
an example of how moral diiiies may afleetlr^al IHafairy of ilrceiv. III., 180. 
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Skction 285. 

The (li-niiition 
ol majiiritv iii 
the siiiil A( t 
cannot iilfcct 
the cli\Niimi of 
liuinaii lilo 
knoun 1o 
Mnhaiiiinail.iu 
law. 


— Jfor allcr (ho 
rishts aiiiK'Xt'cl 

pcnocla ol life. 


there is in regard to contracts,^ has already h(>eii adverted to." .\ mere 
definition of English words (like majoi-itv and minority) liowever authorita- 
tivo the derinilioii might he. cinnot, hy il-<‘lf, alh'et a system of law 
(like the Arnhammadaii laa) thi> evpo-^il i<ms <»! whieli are eoiitaineil in a 
language other than Knglish The only efTi'cl ll.at siieli definh ions can 
have, must he in the natiin* of a warning to ('.indalors, wlio ouglit, in 
future, to he eareliil not to use the Avords .so d<‘iir,c(l, milnss in the ori- 
ginals, which they aie translating, the same noliom an- lefeirci! lo as ar(^ 
annexed to the tm ms hy the sud dtilinitu'ns. Tli'is, in ivgird to iJie. law 
of maintenance, lor instanci' the .Muslim texts la> down, tint, until t la} 
ag(! when a child is avcmuciI. its lights aie of one dc-.ci i|,iio.i, and after it, 
until the altainnient of scai'm Avars, dill’ercnt set : <>i considi'rat ions 
])t'e\'ail -, liiially. hi'twism se\cn \ea'‘s .ind |iuhcrty its i< Hits aie oi ;inolhi‘r 
descii[ition Can the delinilion of i!i.i|oiil;, u the I'Mi,.;) If.ijoiity ,\et 
extend the last-meni loiasi . I.isv of ri'dits iiji t.) flu' wlien a |'(M'son is 
said to luiAX) attainetl majorii.y iin<1<w tin* ,\ct aiiv moie than the said 
(h'linition can e\lend the liglds giAcn to an inh.nt in a'liir' uji to the 
age of IS or 21 yeais > lb is true that A\hen the \|ie.ii.a antiiors wish to 
refer to the attainment of imhcitv fney (.(ca'-'on.i'iv do so hy means of 
Arabic Avords. the I'tfect ol Avhich might no rci<!v,- '.iM 1 jo iOiudish hv 
the AAords ■■ reaching the full :e.,'‘ 'or' a'tiMimi'.n ! "'iio,il_v hut. 
on the other hand, A\hen the ihili.da !< .i h i,,|)‘e<l definition 

of majority which i.s not iletm-miaihie v ith lelcie. ,■ (o ^iiiheity, tliis 
cannot haAc tlie elfect ol inlioducinu <»ny cli.ie e fni,) il,(> original 
imrport ol the Arabic wools 

It might, no doubt, he urged llie.l by the dt 'imtum in que'^tion the 
legislature must he supposed to hue intendeil fo, h, .yiie the sulistaut- 
ive law, relating to the m.dicis lefeiK'd to. '• !<i 1iiu .ii'.;'imcnl, in 

the first ])!.icc. jt may he poiihcd oiii that ili:-i i noilnng to indicate 
iliat the Icgisl.if lire intended by the Imh.m tlajdiny \(!t lo en<i( I that 
tJie only division ot human life in renard to an, hiw j'ceogiilsed in the 
ihitish Courts shall he tJiat of minoiily and nujoiilv; and that ri'd.fs 
or duties Avhich arc annexed hy .Muhammadan hiw to aiiA' [leiiod ol life 
anterior to tJie age Avhich i.s defiiii'd m the A( f as I fie age ot majority, 
shall in liilnro he coiitiniicd fo the person i.i ipiestion until he attains 
the said age. It it were so, it might h<“ .irgucd witii cuual force that, 
when a testator gives an aniinity to a child to lie (;oniinucd until the 
child attains puberty, then hy reason of the Indian .Majority Act tiie 
annuity must be eontiuuevl till the child attains majority undin- that Act. 

1 I'l'liaii Coiitr.vct Aft, 11. 2 See s jv, abo'.o. 
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It may be recalled that both the English and Roman law divide the Section 258. 
period of human life anterior to the attainment of majority into various 
divisions, annexing distinct rights and obligations to each. 

It may be of interest to note that the first law of Solon at Athens 
(594 B. C.) is said to have related to the ensuring of mainteuam e to 
wives and orphans A 


(:3) Rights and Obligations of Maintenance- 

(a) Relation as Affecting Maintenanee. 


286. (1) Under the circumstances and subject to the persons 

conditions and ijriorities hereinafter mentioned, — mamtsLcd'’* 

(r/) a Mussulman is bound to provide, and entitled to ""Z 

receive, maintenance to or from his ascendants, , danuw-. 

(«) ascendants 

and descendants ; ^ and de*- 

(6) according to Hanafi law reciprocal rights and (» collaterals, 
obligations relating to maintenance arise also 
between collateral relations by blood who are 
within the prohibited degrees of relationship ; 
under Shiah law no such rights and obligations 


arise 

(c) the wife is entitled as of right td receive mainten- 
ance from her husband ; but as a rule no other 
relation by affinity is obliged to provide- main- 
tenance, or entitled to receive it, in his or her 
own right. 

(2) Under the Criminal Procedure Code ® if any person ( 2 ) enminai 
having sufficient means,® neglects or refuses to maintain cod.— 
his wife 7 or his legitimate or illegitimate child, unable to S 
maintain itself, the District Magistrate, Presidency Magis- 
trate. Sub-divisional Magistrate or Magistrate of the first ‘“egitimate. 
class may, upon proof of such neglect or refusal, order suck 


1 Plutarch, Solon, 24, cf. Grote’a History 
of Oreece, 111., 179, n. 2. 

2 Bail. I. 463 ; 11. 103-104. 

3 Bail. n. 103 (par. 4), sa. 384, et teq., below. 

4 See as. 204, <4 teq.. below. 

■> Act I. of 1808, a. 488, correspoudlng to -\ct 
X. of 1872, B. 5S6. 


• The dcQnltion of "means ” uiveii in s. 283 
(2). above, does not, of course, apply here. 

7 Does this statutory riuht Inhere In a muVa 
wlleT In Tmddan Siihiba v. {Mina) Kamir 
Kudar (1882), 8 Cal. 730, 11. 0. L. K. 237, it was 
held that itdoea. C(. a. 25 (14), and comment to 
B. 215 (8td head), above. 
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.SjiCTiox 286. pcr.son to make a Dioiithly allowance for the maintenance 
miller nUmnai of liis wifc 01 ' siicli cliild, at such monthly rate not exceeding 
proecdure Code. rupccs ill tlic wholc, as >^uch IMagistratc thinks fit, and 

fo pay tlie same to such person as the Magistrate from 
time to time directs. 


Whether 

ehildreii 

MniiiteiiiiiK'e 

from wife tu 
hiihliatid 111 
l^UKhtlKl, 


Jllet.'lllii).ile 

I'liildreii 


‘ ill intciprclinfr the Acts of 13iiti.sh India, unless there is anything 
rejiugiiiint in (he subject or context, words importing the masculine 
gender .shall b(“ laken to include females,’'^ and consequently a mother 
may, tiiiparcndy, ho proceeded against under s. 488 of the Criminal 
Ih'ocedurc Code.® There does not, however, .seem to be any reported 
cast' mentioning such proceedings. In England both parents are liable 
to maintain their illegitimate childi'on, and a woman may, under certain 
eireum.stiinees, be required to maintain hitr husband,* a eoiitingcncy 
that does not seem to be contenqDlatod under 31uhammadan hnv. 

Muhammadan law ajipears to inqiose no burden iqioii an illegitimate 
iatiier;* and though the llanaii l.-iw j-eeogni.sos I ho relation of the 
luotlier to a child, iK-gotten out of wedlock, (here does not seem to be 
any loeognilion of such a. relation in IShinJi Ithna ‘Ashari law. It 
would, therefore, seimi tluvt an illegitimate child is not entitled to 
maintenance from (‘ither parent under the latter law , and only from its 
mother under Kanali law.'* 


(f/J Ponncssioii of Means and Ainlilij to Earn. 

287. (1) Save as provided in this section, no person 

who i,s not necessitous is entitled to receive maiiiteiiaiioo 
from anotiicr;'' and no indigent person is obliged to 
maintain another. 

(2) The wife is entitled to maintenance Irom her hus- 
band though she may have the means to uuiiiitain herself, 
and though her Imsbaml maj" he without means. 

(3) Parents and grandparents ^ who are in indigent 


1 A.I, \ III 1S>J7, >• 1:{(I) 

! Tills la liumtuil mil 1)> .'an 11 Wilauii, •■Aiiijlii- 
»iiti!i]iiiu.'i<l.‘iii l.!ni,":l<U, s. JIS. jiml n-t* .ilnn*' 
3 Cf. N. Jll, brlow, !il.>ii CimI Coilc »1 I'T.ii-n 
.Ilia. 2Uj-2l'7. 

••Sue tdiniiii’iil to s. ai.l (Jril liisul), iilunc 
' 'aoc ami K 3-.:S Ued. U7. ll'., 

liiiil. 1. loo, 1D7, 101, lOS , II. lOJ. 

(1 Sen h. USo (3), aliu\o; .nud Bad. Jl.lUG (pai. 
. 1 1. •• A iKH T mail frlj.ill i.ol bo ii.mpHled to 
maiiiUuu uUioi tluu foui (LliHsuia ui perboiis). 


(i) limiuuui 1 liililu'ii, (11) Ilia ilaimhters who liaMi 
iiUaiiR-dimlu rtj, wlnjthcr\irKiii (t e., unnmrrmil) 
m .V/cri>«(inarri(il),(iij) his wife, (ii) Ida slavt-a,” 
- -Maiiomod Yusoof, " Muliumedaii Law ol 
Jlaiiiaiii;," etc., JI. 320 (translation from the 
/’’tiluua Qa:t Khun) , and blu JUayue's “ Hindu 
1 av , ' 60o (on posscasion ol jiropert.v) , iM. OlO 
ton personal obligation to uaintain wilc>, m 
fleiieudently ot possession of propertj ). 
f Bail. J. 462 (par. 4). 
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circumstances are entitled, under Hanafi law, oven though -Secttov 287. 
they are able to earn their livelihood,^ to receive mainten- 
ance from their children, provided that the chiklrcn have 
the means to maintain.^ Quaere, whether under the Shiali 
law the parents and grand-parents are .so entitled. * 

(4) Young ^ children are entitled (subject to ss. 291 ‘‘ 
and 292, below) to maintenance from their i^arents though 
the latter may be in indigent circumstances.''’ 

(.?) Priority in Obh'fjatUm lo iMaintain. 

288 . (1) The obligation to maintain a necessitous ‘’f 

' ' obllKation 1o 

Mussulman rests — in.iintain 

(a) according to Hanafi law, in the lii st instance on the 

children,** then on t!ic father, then on the^htn 

. . collrttcralii. 

mother, theti jointly on the grand|)arents and 
grandchildren, and then on the liollaterals 
{b) according to Shiah law, on the iicari’st descendants A&rcmnnfi 
jointly with the nearest ascendants : jiroxiinity 
amongst ascendants Ix’ing reckoned on tln^ follow- 
ing basis: the father is considered nearest, then 
the nearest paternal grandfatlier (how remote 
soever), then the mother, and then th(‘ nearest 
maternal grandfather (how remote soever).'* 

-According to 8hiah law no person is 
legally obliged to maintain any of his collateral relations.’'* 

(2) When tht^ person on whom the obligation to will'll por-im 
maintain another is imposed in the first instance, is absent, J!rbh'"*nabi.', 
or is unable to provide maintenance, the person on whom 
the obligation is imposed in the next instance, may be 
required to do so; but the expenses of the maintenance 

^ \\Ithrlshtto 

rorover. 

1 Hed. in-148; cf. Bml I. 462 (p.ir. 2) 7 Ball. I. J.'jr-4.'.S ; wlu ro, liowfM r, pati rn.il 

* Bail. X. 401 ; II. 103. "'•Oe nlnne ii refiTiiMl to 

s Bail II. 103 (par. '!) ;and see i 320, bSow « Bail. II. 102 (par 4) ; lot (par. 1) 

and footnotes thereto. *’ Bail. II. 103- lot. 

* See s. 285 (0), .above. lO Bail IT 102 (par. 4), adiliiiK " thniiah it is 

5 3eo 8. 285 (3). above, and s SO", below: beromin? and pioper ior a pernni to inaiiilain 

lied. 147-148. them, alio iiarl'i iiiarlv Mhen he h one nlio 

h Bail I. 103 (l.ast line). would InheiB from tliem.” 
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SO provided may be recovered from the person whoso 
obligation to maintain is prior, if and when the person so 
obliged in priority is no more absent, or unable to maintain. * 
It will be observetl that the Hanafis and Shiahs differ from each 
other as to the relative obligations of the mother and the paternal grand- 
father. The Hanafis consider the mother to be liable in the first instance, 
and then the grandfathers, both paternal and maternal, and the Shiahs 
put the liability on the paternal ance,stors in the first instance, and then 
on the mother and maternal ancestors. It is easy to snrmi.se that the 
difference of opinion arises from the conflict between the Pre-Islamic 
customary rules of succession which entirely excluded the mother (as a 
female), 2 and the Islamic injunction by which the mother gets in any 
<!V<int a .share in the estate. The difficulty is increased in the Hanafi law 
by the fact that the relative positions of the mother and grandfather vary 
greatly in that system ; for, while, under some circumstances the mother 
gets a third of the estate, and the grftndfather two-thirds of the estate, 
in other circumstances, the mother gets her share in the estate, but the 
grandfather is excluded by the father. ^ It is. therefore, suggested in the 
‘ Zahir Hi way at ’ '* that whore the mother and grandfather of a minor 
co-oxist (the father, of course, being dead) the maintenance is to bo paid 
in proportion to their rights in the inheritance, i.e , tlie mofher pays a 
thii’d ‘ and the grandfather two- thirds.-'* Abu Hanifa, however, is reported 
})y “ Hnssun son of Zyad ” not to have ado] 'ted this view, but to have 
held that the grandfather alone is responsible for the maintenance. Abu 
llaiiifa’s view seems to bo based on a precoclent set by Abu Bakr.** 

1 For imlanora see aa. 309, 321, 322, 333, 6 There is anoliicr proceilent mentioned hj' 

;tn, below. Khan Bahadur Mahomed Ytisoof, "Mahomedan 

2 See a. 002, below, .and Chapter XIVjwwim. haw of Marriage, Jhvoir e, etc ” U., 338, a. 1700, 

j Ball. I. 46 4. M.ahoraed VnsooFs " Maho- which shows Aim jranifa i, view to he that where 

medan T.avv of Marriage, Divorce, etc II. there is .a mother, a brother and a grandfather 

338. s, 170.'). the lastalon- Is 1o provide the maintenance. 

4 Sir B. Wilson (“ .Xiiglo-Mnliammadan T,aw,” The author then adds . " ami tins 13 the view 

210), auggests that the mother’s share of the taken by (the flrat Khaleefa) Ahu Bakr Slddceh, 

maintenance would be reduced to one-sixth when ‘m whom be peace" This instiince, howevir, 

her riglits of iidieritancc are aimdarly reduced : ‘hiea not. .as Sir It. K U lUoii seems to tliliik. 

The reduction in her slmre of inheritance takes ('■Aiiglo-Miiliammadan Law,” 2l0),enuiiciatean.v 

place (1) vvliere there are two or more brothers or new principle It la merely the same opinion tlmt 

sisters, (2) where the propositus (t«., the pcr.soii is stated above to be attributed to Abu Uanifa. 

entitled to maintenance) has children — an No dlffcieiice is made, it is evident, by the pres- 

eventiiality that cannot occur, as we are ence of the lirothcr, for the grandfather in any 

speaking of persons who have not attained case is bound to maintain in jirionty to the 

puberty ; aiidifweassumetliatthepropositushas brotlier. who Is a collateral. Apparently in the 

(liildreii, tlien the llrst duty is on the children particular instance, which vias taken for adjudl- 

and not the mother or grandfatlier of the cation before Abu Bnkr, the first ^halif, there 

propositus to malntalu him. See s. 288 (1), were a mother, brother, and grandfather co- 

above. existing, and from ttie decision reported to be 

See s 323, below, dealing with the position given hj tlie Kh-alif in that instance, Ahu Hauita 

Ilf mother and grandfather^ draws the general conchision above referred to. 
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(4) Property Liable for Maintenance. 

' (o.) property of Absent Persons. 

^9. (1) Where a jjerson is absent leaving available Sf.ctio.n 289. 

property, the Conrt may order maintenance to be recovered .\iiMut.nanc« 
out of it for the benefit of the following persons, if they are to 

indigent,^ but of no others, namely, (a) his parents, ^ {b) liis 
young or adult sons who are unable to earn their living, 

(c) his daughters whether young or adult, and (d) liis wife.'^ 

(2) The Court may also direct the said persons to apply .\PPiifation ..r 

^ ^ property l.t 

the property m tlieir hands, belonging to siicli absent son, the court s 
father, or husband, as the case may be, to their own main- ” ' 
tenance. 

(3) The said persons may lawfully apply sucli jiroperty without 
for their maintenance without any order from the Court; ' 
provided tliat it consists of such articles as tliey are 
entitled to receive for their maintenance. 

(4) Movable property of an absent son in the posses- 

\ . ' H>ilo movahlt'n. 

Sion of the father, may, witliout an order from the (Jourt, 
be sold by the father, and the sale proceeds a])plied to the 
maintenance of the fatlier and of the son’s wife and cliild ; 
but tlie son’s immovable property may not be so sold, 
unless tlic son is young or insane.^ 

This is one of the few ijoints on which the Muhaniuiadaii law differ- 
ontiatos hetween movable and immovable property; of. .s. 041, below. 

“ The father may sell the movable property of his adult so.i who is ‘ oumi-ul-Mukh- 
abseiit, but not if he is iJresont. His mother and the Qazi and Ins other ’Jirlllov- 
relations have no authority to sell. Ilio Imam (Abu Hanifa) and Jus 
disciples are agreed that the father may sell ; because the father lias, but mi aiui boiii 
no otie else has, the authority to e.xjiend thereout. But the father may 
not sell immovable property, as, for inst;meo, lamb: and gardens. So in- >'f miuors nnti 
as much as ho is prevented from selling the immovable proiKirty only 
adults, it is evident that lie may sell the immovable property of his 
young and insane children. And there is unanimity on this jiomt.” ' 

> Bail. I. 459. 111. c. 70 3. iS (3u«! table pieLt'diii;; p. 29 CIi 

* Hed. 149; Bail. I. 459. J1 above). Sri* alwi the (oiiiiiionl. In the pri-smt 

» See as to wife's right, 3. 294, below Meet ion. 

* Bud, 1. 459, Cf. a, 2, above; aud 21 Geo. 5 Durr-ul-3IuUilar, i.li. im Xafaqa, fital, vi. 
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lint not 
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KiirMlnKs of 
voviiiK eliildreii 
may be applied 
for (heir 
mill lit eiiaiK e. 


Tlu' father must, however, bo careful in dealing with the son'; 
immovable pioporty in India: see thoehapier on Guardianship. 

290 . Where property belonging to the absent son of an 
indigent person is in the possession, not of the father, but 
of a third penson, then such third person cannot, without 
an order of the Court, a])])ly tlie said property towards 
])roviding inaintenance for the father ; and if ho does so 
lie is liable to account for it to the son.^ 

the sanio rule applies wliero maintenance is 
duo to any other person mentioned in s. 289, above. 

(b) Property of Young Children. 

291 . The expenses of the maintenance of a young 
Muslim may be taken out of any property he ^ may 
have, which may be sold for the purpose of maintain > 
ing him,^ notwithstanding that his father may have moans 
or may be able to earn. Hut where the fatJior has already 
supplied maintenance to his young children, he cannot sell 
.their projierty to reimburse himself for the (expenses of 
their maintenance, unless ho has reserx^ed his right to have 
recourse to their jiroperty,'* 

(<•) Karningn of Yoinig Son'i. 

292 . AVluM’e the young sons of a person are able (o 
work and earn their living, the father is entitled to apply 
their earnings for their maintenance, but is bound to hold 
the siiiphis in trust for them.* benthic, this section is 


I Ifod l»') 

a •• Tlioi’nti (lie wold III till- i.lii,'iiiil I'li'i'-. ) K 
inasi iilim*, I think, it iiu hides female iliildie;i 
iilsc who hate propeity”. Hail. I. 4.'.7 ii 1. 
with .a eross referenee lo Ikul. I. -1.1 > 

J Jiail I. -137 ((Kir. In Hiisland the ohli- 
>:iilujii of the lather to in.iint.nii hi” childr'-n 
.iii.,eii under the I’oor I..1W!., tJie L'lnnls lelii-i. to 
order mniiiten.inLe out of Iticehildrcn's uroperly 
w lieie tile father i.s in a iM<-.itioii to niaiiit.iin his 
iiiliiiit itiildreii: llulsliiiiy, "Tnwsot liimlaiiil." 
\>JI 114; mid see .s St'l, below, rein tina to 
■iire.ir- t'mtei llie rieiuh (.'imI Code, art S84, 
Ii.ireiit>. Ii.Me •• (lie eiijovmeiit ol the property of 
(heir < liildien, until the Utter leach the tiill.igc 
it I.H \ eiii^ or eiiwiKHiation.” 


« lUd I l.>8 'riioii..jh one IS III liially able 
lo wort. ' et ii woik IS not siiitiihlo or proper for 
liiiu he IS held to he wc.ik and uii.ihle,” ”(i it is 
e\plained Milt ‘ the sons ot tliii better cirdeis 
. . . are to he 1 1. sited as weak,” i e , they are 
not luiiiiredlo i.irn their tiling ; “ so also .stii- 
deii's Ol le.iiiiiiio wtien unable toearn aii> tiling ; 
and their light tuin.iinteiiiiiiecfrom tlielr fathers 
does not iiliiite wliili! engaged in legal studies.” 
Tlie tattler is ordin.irily the guardian of their 
(iiopeity (see .ss U.'iT, 258, above) thoiigli " if lie 
lie .1 spendthrift .... the judge should take it 
out ot his hands, and place it witli a trustee to 
Keep lor the boy until ho arrives at piitierty and 
1 hen deliv er it over to liim.” Hail I. 458 (pai 1 ) 
/..egal studies arc favoured, as Invv meaii.s religion. 
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subject to the same reservation as is contained in the Section 292 
second sentence of the last section. 

( 5 ) Arrears of Maintenance- 

293. Where the C^ourt has ordered maintenance * for a iUmtuuauco 
relative other than a wife^ [and young cliild],"’ and a recovered 
month or more elaiises without maintenance being recovered, 

no maintenance can be recovered in respect of the time that 
has so elapsed. 

“ Foi- this ictisoii that he must have rocoivod sustenance during tin* tor the 
})eriod that has elapsed ; and the inaintciiaueo of relatives is due in order 
to supply them with the necttssilies for sustaining life, lienci! whoji the 
time has elapsed, and their sustenance has actually boon supplied, thou uiu ther minor 
no niaititonancc can remain due. And ZaiPi has included a young child 
also with the wife in tlui exception ‘ ' 

§ 2. Maintenanvv of Wife. 

(/) Nature and Extent of \Vife*s Right- 

294. ( 1 ) The wife who is regularly married, and wlio conditions on 
lias attained an age at wliieh she can render to tJie husband hecomc-! 
his conjugal rights,^ is entitled (while the marriage sub-SIw 
sists)*^ to receive from him mainlenanee, according to Jicr 
health and position in life and liis moans;'' provided that 

she places, or offers to place, herself in his power, *"so as 'mityto 

• n ^ liiisb<ind. 

to allow him free access to herseii at all lawful ^ ^ times ; 


1 Semble, where the Court has not ordered it a 
Jurtiori so. 

* Similarly in the Da'ayam-ul-lslavi (NoUn). 
It 13 provided tliat the wile tan claim maintenaiice 
(il fixed hy the court) though she has spent out 
of licr own means. 

3 See comment, and s. 307, below. 

4 Durr-ul-Mukhtar, ch. on Kafaqafasl. m. Cf 
llaync, "Hindu Law,” 619: "Arrears of mahiten- 
aiiec used to he refused hy tlie Madras Illgli 
Court. Hut this view lias now beoii overruled " 

5 Whether she be a Mooslim or Ziinmce, pooi 
or rich, enjoyed or unenjoyed, young or old, it 
not too youngfor malrimoiiial intercourse"; Bai! 
I. -137 : see Bail. II. 09 ; and comment to s. 21 
and the present section, 

6 Not a mu‘la wife: sec !>s. 10,25 (11), abate, 
nor "one enjoyed under a semblance of legality:’' 
Bail. 1. 44U ; nor, of course, a woman who 


piiiported to many a m.m ulio is already (he 
lin--l)and of four wives, and conseiiiiently cannot 
iiuirrj a (illlioiie ' JMnl Hamid Khan v. Mua- 
ii'imit Mi-hi Jan (1912) 49 Piinj. Jtee. 192 (No. 
49). 

^ Under Hindu law the husband is bound to 
pay lor mti'iteiiance of Ins Immature wile, 
though she stays with her paienti . May no, 010. 

s Dhnit Abu Ilyas v. Ulfat Jiibt (1890), 19 All. 
.'.0 , Abdool Falteh Moiilcii; v. Zabanessa (iSSl), 
o Cal. 631. So an oidei for maintenanec by 
llie M.i|iistiatu diops on .1 divoite : sees. 301, 
below. Sec also the illuslialions to this section. 

'J See 8. 295, below. 

•0 sSucli placing lierseli in the power of the 
husband is called Unahin in Arabic. The vvite 
must reside in tlie hu'baud's place of residence : 
Bail. I. 43d , 11. 97. 

• 1 See 8. 297, below. 
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SEotnoN 394, 

8. obedience. 


Wife’s 

abeolote nglit. 


Malntcnanct 
under Cri- 
minal Protr 
dure Code 


After • mut’.i.’ 


and obeys all his la^^dul commands. ^ Where the marriage 
is irregular merely because of the absence of witnesses, ^ 
she is ciitil led to maintenance in the same manner and 
subject to the same conditions as if her marriage had been 
regular. 

Expkinalion . — ^The inability of the husband to provide 
due maintenance for his wife docs not atfect her right to 
receive it.^ 

(2) Quaere, whether an order for maintenance may be 
made under tJie Ct iminal Procedure Code ^ against a Mus- 
lim husband, though the wife has not attained puberty.' 

(.3) It lias been held that an order may be made under 
the said Code in favour of a woman who has contracted 
‘ mut’a with the man. ® 


JHustrutiviii; 


(Effuct of ‘inut'a’ 
on mauitonaiice.) 


(1 ) /I is absent from his wife, h'. W appears before the jiulgo olTer- 
iiig to place tersolt within the power of 11. This il()e.s not make H liable 
for inaintonanco, till H is apprised of tho offer, nor till after the lapse of 
sutlicicnt time for ll’s coming to IV, or .sending an agent, together with 
the actual surrender of W to H or H’s agent. ^ 

(2) W, the \\ife of If, is tlisohedient, but afterwards returns to 
obedience ; W is not entitled to maintenance t’ll 11 is informed of h(*r 
submission, and tho lapse of sufficient time to allow Jiis coming to her 
or sending an agent. ^ 

(3) A Shiah Ithna hlshfui woman, W, made an apjilieation for main- 
tenance, under the Criminal IVocedurc Code, again-st H, with whom 
W had contracted ^ mnt’a.’ livid, that the fact that under tho Shiali 
law W did not liavo a right to maintenauee. cai)able of being enforced 
by a suit in a Civil Coin t, did not interfere with Ik' s statutory right to 
maintenauee under the Criminal I’roi’eduro Code, l)ut that tho question 
to ])(• determined was whether the period of ‘ mut*a ’ had already 
fApiied, or tlie relation between W and 11 Avas subsi-sting.** 


I Hail. 1. 4:i7-43S, U. ar, ioi (imr. 

- Jl. iiiul m iiartkular .h. 24 (2), above. 

5 15.ul. I. 408 (last llni ). 

I Hml. I. 439 (par. 3). Though liis uf.iuH 
iii.iN be taken In account to fix the amount. S* u 
.uiiiiucutlu t>. 295, bvlovv and Hail. 1 447, n. 
Ja-18. 

* See B. 280 (2), above. 

> Kolashun Bibee v. (BheUdt) VtUar BukiJi 
(1875) 24 W. K. (CB.) 44 : .Tackson, J., did not in 


fins case de.nJe the point, as the wife was only 
fci, years old : and no out «as examined on her 
behalf except herself. 

« see ilJiiBlrutions (3) and (4) to this seetion. 

7 Hall. 11. 101. 

fi In the matUr of the Petition ofluddun Sahtba, 
BadJun V. (i/irja) Kamar Kudar (1882) 8 Cal. 
788 ; 11 C.L. 11. 237 : H was the second son of 
the, cx-Eiug of Oudli, and IP the niece of one of 
his wives : 14 Cal. 277. 
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(4) A Shinli Mnssnl ma.T! suodfor a clr>olararu)Ti llial, ho liad dis^olvod SnOTrox 294. 
tlio ‘ iiiiit'a ’ comK'O.lioiv wluch had oxisl.od hol^oon hini'^olf and W, hy 
luakiii'^ a c/ift of fho, uacApiml ]) 0 !-tif)n of llin ‘innf.’.i,’ a;i'l <lin(,oonso- 
f(Hon(1y, ho ooiild ii(,( )>(- onicrad. nntlor Mio (_’iiinin.d Pio •odiiro 
lo inaiolaiii IF ; dcid/z/r// .i<-cordia,ii1\- : .ind /o /•/, fhU II' lid'i'loi- tho 
‘miit'a,’ in 111 -' I'iosifion of d.'hi.ir lo 'F. ^nd ;Ini ''.ifF of tiio iinosipiriMl 
portion of llio loi’m of iha' ‘ nnit’.’. ’ o;i-,.;!od :n ■•oJo.i'^o l.<i vvhnh tlio 
oonsont of 17 not noof", v ■! 7 '■< ’.a ' 

.In roinioi ( ion ",\ilh l^'-' ]■->,, 1; ohv ‘he. iii.iinl n-inoo is <hio ovon (o a umif mncc 
wfo M-ho has I’ol, It"! !f|’ '. 1 \ , 1 .!'’’! 's - '!od (in Iho ‘ Ffid lya ) lo 

ho of lilt', ()[iiniou lhal sht' is 'I’!'--- . 1 - ■(', 'ol oonlhVls \<it!i 1 jio o'l nraa 

slatoiiionl conlaiiu'd in Ihtf ',>'ro‘' „liov" t'lv- f-Iail’i '■ .■ i-i 

slalt'tl it) ht' lh'‘ .'■aino as il-'* ll.i-ioi oaiS'i'df I r.v-s. 'Mn t <• m< 1 i Ii ■( n 'ii sj, 1, ws 
is «'\i'l,tiii <‘ 1 hy Iho f.o't ii'i! .'''i" '> h.-'oi Iho .ipipio.i 'Ul T'-ii lo 
in Iht' ' !!i‘l t',.!; ' pit'N'ion-^ '-o' .1,1 < • > K> ]»y hnl .rl-i w.'i >• < d<i'’oil 'S Mm 

, I . I i- 1 • 111 liiii'iii 

it so as 1(1 liia'vo It CO, ilor.ii u If I. a.lo j.roi uno'-, m < h,> o' \i>,' >nol-' ’ 


till’,' a lo\t. ol :iiif!.o;i( 
to a iff who h'l'-' hocn i, 
lo ho i’ lo^iiihir, as i’oi- 1 
(a(. Iho linii' ',f i'i .,5 ii a, 


inoLid.ti' Ilia 1 ' o.,o ni.! nlona.i' o tan !. 
it h.i'l not h's >m.' ohh-Mli'iy hy n . 
it is p.iiij ■ !i , ill, Hid p,,i (.1 I .... I 

1)0 (If o,a,i(hM jv. h’lio •• . no i 


•u \hinlona,i'‘o ii dno onlt’'"’ ' ' 

' in.MiMUo 

, ■-•<> 1 li 1 ! if ( Iio iiiaf'i i . '’.tomI nn tnl.a 
. I'oiind lo i.'! 1 1 lie-' ‘ hilil ii, ’ 

I o’.o.d,,'!' Joishand, Oi' il ilto 
lo 1.0. o 111 iiiai'i'it .1 Innis onf lo 
..I, in Ml ! V doju.i lid hack (ho 
'•1 lilt' ‘ ll'lr-m ll.iiq.’ Jn '‘"i 

I. nian.lod h.tck, > provided t]..it '’'i"' "‘"i <•'> 

1 1 .»i' ()! f,.S* ()| , h** l/l • Utul (i ui.irup'l 

;■ i.i.a' (ho<,)./i, (hon it 0.1 11 1 a, , 

nuuidiMl UaeK 

: ; • ! no h'd.'iii'.iii ’ i'lOin tlio 
{ a., oitl. ictl (o 00 paid hy 

■ il.' ii'd ranks as a ‘41I1. 

ti 1 'I'Miining at wluit r,i, i o 'fat - oe 

, , , ... iiiaiun'iiauce, 

r. .i.s>);).!ni lo Iho amIi', in nj-iuiii uw. 
of ])()lh the 


1 Mithn,w,l ih,i M, 'V 

(iSM,) llC.il .170 

2 Jn tills (It'i .-Kill it 
Momnii’s Ji'J.ition In tin 


■* ic WiImiii " Vi"'Ii)-M.:li.Tmm;.iUn T.,aw ” 
{ll.ir.I cil.) 1(17, j, fi nil Id ji. r,;! „f llm hiih'H- 
Ofoi*. .Tiiii \(ii II. r s. I.' (III! J 7 i a.«y. 

* Miii/i n-rit- r ii ijfi, II. 
j (.'I. s. j'l.:, .iiiovi". 

5 Oil. on Ntifim, fail. i. 
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Section 295 

BlmQ'i law. 


»hiah l.iw 


Particulars uf 
inalnlciianuc 
due. 


Medical 

attendance 

Inapplua- 
bllity (if 
these detailed 
rules. 

Malntcnanoo 
and the 
loelal condi- 
tions and 
means of the 
husband or 
wife, (It botli. 

] . ‘ Katawa 

<.\luiUKlri.* 


2. Tlie • Znhlr. 
Kiwayat.’ 


8. The 

•Hidnja.' 


husband and wife are equally eonsidered. ’ In accordance 
with Shafi’i law the position of the husband is alone con' 
sidered.^ The Shiah law is that the niaintenanee should bo 
deterniined by the wife’s requirements in respect of condi- 
ments, food, clothing, residence, service, and implements 
of anointing; a due regard being also had to the custom of 
her equals, ^ among her own people in the same city. ^ 

Many (lotaits are given in the texts abont the elass of maintenance 
that is due, especially from the hii.sband to the wife, eg., as to whether 
one or more .s(‘rvants .should be maintained for her, and even as lo the 
quality and (piantity of food that .she i.s entitled to receive, ft is, fm- 
instance, laid down that she is not entitled to perfumes, nor medical 
attendance at the expense of the hii.sband.'’ These details are, in their 
nailin', of little ii.se under the changed circum.staiices of our times ; 
and wo find in the ‘ T^’afawa ‘Alamgiri ’ itself an iudiration that modern 
rules may ditio’- on tbes(» points from the “older opinion'’.”'’ 

ITic remarks made alKivo do not apply diri'ctly to the quo.stion 
whethoi' the condition of the husband alone, or of the wife alone, or of 
botli should be the ba.sis of maintenance. •'"JtiU, the following passage 
from the same digest mii.st be considered as liable' to modification, 
ospocitilly as the Muslim jurists themselves are not unanimous “When 
monthly maintenani*e is decreed and the h.'sb.nul i.- rich, eating white 
broad and roast meat, while the woman is poor, or the roNcrse is the 
case, the condition of both should be taken mto con, '.idc ration according 
to one .set of oiiinions. But in tiie ‘ Zahir Riwava't it. is .said that regard 
should be had only to the condition of tin* man, .iiul 1 lu're are also many 
opinions in favour ol this view; the futioo, hos>o\('r, is .said to bo in 
accordance with the other.” The ‘llidaya" lays down that “in 
adjusting maintenance, regard should bo xnid to (In' rank and condition 
of both her and her husband,” and (hough Shall'i is stati'd to be of 
the opinion that the Quran requires only the husband’s jmsition to be 
considered, the author of the ‘ Hid.iya ’ interpic'ts (he Quran in a different 
way, and supports his owm vi(‘w by the authority of ,i tradition. The view 
adopted in the ‘ Hidaya ’ is also accepted by the ’ Sharh-i-Viqaya,’ 

1 Uiul. I. 4U-ll‘i , UiMl. ’111. iti-,'’ Veil. 11, :i64, ft 

2 lied, no. '» Hail I IJ'» (//. l-,i) 

J I I. till' vtnhr-nl-nnlhl ». 97, abo\e. 7 See s. 11 nbovi-. 

« U.iil. II. 99. « Il«l. 140-1.11. Tlio tiaihtion is Riven in the 

'■Hail 1.411-412 As to dress : I. 148 . lesi- quotation Him li follows, below, from the .SVmr/i- 
di iice. 1 41,8-119; 11.99. Sec .lUo Mahomed and j., also to be found in the Alw/iCrtl- 

loosiit's " .M.iliomediiii law ul Jlferriage. ul-Masabih Cf. Maj no, ” Hindu Law," 017, 
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where it is stated as jfollows : “ In fixing n|Jon the amount of SECTION 295. 

maintenance tlic condition of both parties must be regarded. Anil this 
is our {i.e., the llanafi) view, but according to Imam Shali’i only the 
eondition of the liusband is to l)e considered. Tlie authority in support 
of our view is that the Prophet said to ilinda, the wife of Abu Suliaii, 

‘ take from his property what is required for thy needs, and tlic needs 
of thy child,’ which tradition is reported by Bukhari and Muslim, and 
refers the quantum of maintenance to the needs of the wife, it will 
bo found explained at length in the ‘ Fath-iil-Qadir.” * The view 
supported by the ‘Hidaya’ and ‘ Viqaya ’ would no doubt find favoiu 
with the British Courts in India, especially as the ‘^Alaingiri’ states 
that the ‘fatwa’ is in accordance with that view. 

A recent decision in Kngland has a bearing on a ])oint involved Wo.vrintf 
in s 295, the wife’s right to be supplied with axjparcl by the husband; KligiiTtliiev 
and it is worth being noted as an < xaniplo of how, what seem to be the 
most antiquated rules of law, are brought into intimate contaet with 
the most modern conditions of life The question arose whether the 
necessary w'caring axiparel may be given by a husband to his wife as 
a loan, or whether he must give it away to her as a gift. Bailhacho, 

J., is roxiorted to have remarked, that, if it were the law that the 
husband was bound to make a gift to the wife of her necessary wearing 
apiiarcl, then an agreement between the husband and wife that the 
husband would only lend her such apparel would not be enforceable 
against the execution creditors : it would bo an agreement made without 
consideration, and would not be valid against the creditor. But 
the learned Judge was satisfied that the lawr (in England) was not that 
the husband was Ixmnd to make a gift co the wife of her necessary 
apxiarel. He was bound to iirovddo her with necessary axqiarel suitable 
to her station in life as fixed by that of her husband, but ho was not 
bound to make her a gift of it. ^ 

Under the Divorce Act IV. of 18(59 (w'hich does not aiqily to Mussul- Analogy of 
mans), alimony, iiending a suit, is not to exceed one -fifth of the husband's 
net income, for the three jireecding years. 

296. Each wife is entitled to have a separate apart- Each wife la 
ment for herself, free from the intrusion of any person * 

other than her Imsband.-' apartment. 

1 Sharh-i-V iqaya, Talaq, Ch. on Hafajut pp. CCO, ef,7. 

(ud Mil.). » Hcd. 113, IJaU. I. 140; II. 00-100. Each 

2 Rondeau, Le Oraiul d; Co. v Marks, dccidetl nilo may also i-xdudc from her own apartment 
23 Jidy 1017, noted Sol. Jouru. for 4 Aug. 1017, another wife of her hueband. 
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iSjiCTlON 207. 


lllRllt 
nut lost liv 
wjfr l;iH fulb 

Nor by 
lnisl).Tn(l ’.s 
imnonly nor 
hrr own ill- 

iniilfoi ion, 
iioi .ilji-aico 
wiU> i)rrnus-<ion. 


Willow li.ii no 
null I lo 
innintcn.ina' 


(J) Duration of Wife’s Right lo Maintenance- 

(a) Din'hiy Morii'<;ic. 


297 . I'ho wifo (loos not loso Ikm’ ri<.(ht lo rocoivo 
nniinlonanoo midt'r ,s. 'ilM, jibo\^<', ii* n-n' ('s aiuH'ss to her 
linsband on sook^ I;im fnl /jronnd. ’ 

298 . 'I'Ik' will; (iooa Jiot lose her to ro(;oivo maiii- 
tcniinoii by the i.iet that the nnirri;i,(j;<i o.innot bo eoiisimi- 
niatod o\vjn,y (I) to ilie Imsluuid’s Jiui lia\ in,'' iittainod 
|nii)ii(',,- (n* ( 2 ) to the iviie’s oJ .soiiee l,.)in Iiiiu with Ids 
porp'issiou,-^ or (.3) tier illiio...-!, ' or (-!) •iialL'oi in.ition. ’’ 

Ji. tin* wit' has iKWC.r niciK' info (he iioasc ot hi'r liiisbaild, it noud 
li.iidJ,> ho said (h.d slic is n"t ciilidcd lo ni.uiitoii iiiC" 


(o) />/• iiij ]Vino";!iOi)(I- 


299. 3'Ju; wih'.’s rii'Iit (o ni.tintonii.iiee wmsos on the 

death oL" her Inisband. 

.^el 0 ^dil',o lo whd. ^ho •ro'i-,! oi' ihc ■.''.i.ij i\ i.l.i’ii’ i-ioisidoi’s 

llioino'-l l•o,n^MOll '>■ uoiU'C.dK nt< i.dS'ii.di o|.i,. .» i or v.ido'r is uol 

ciitii led to .m,\ liiaiidiOMii. (• |!i, .1 ■ !i ' r s' it i i t h.it, 

..(•(■oi'dii.o .'osomc SIm di .n. '!•<)! i; ics i'lo '..do. 'i.is .|,r lo 'i|, <)ii Iho 
rlt'odi of InT lo'sh.iitd .''•(• is (>! c , t.i 'it lo iir an. .1 ‘d ■ lipl slu- n 
dell uTi'd, Old. ct I'h- -• m- in (!|<! (s'i!<‘ oi 1'-, a In.ad uiiioli tlio 
clidd !)o!nc hy jm ',sr>n,il,.d ic I'lim'it ^ 

It imy bo ioiii.TiLod tiiat dia ■ii(«lhor ^,oa!d ho i i iitli d lo jiiaintoii- 
aiioo lioin litr child (feco .s. aJy, Ltdoa) ; ami th't Jii rlaiiii would 
(suhjn t to .s. 292, ab('\c,:< td i o;i-iofut tlicndo' K .d! ..in'c’s- (’iiforcoablo 
ayaiiist (Ik* [iroiu-rly of li.-r i inld. On l!io oll’.-i liu .l, wlmo (lioro i.s 
propc’ily wliiidi tl’o iiiihoni i inld wo'dd In- I'liiill. d lo inlK iit funii its 


1 y , jll' «!o( 1 'sl» l‘«l 4»»d \jMM' I p.4\ Jli Ill'll 

iwi (low’.r;ni(.l. JU, lU.I J. ' ;s li n .'.iso 
•sl.itnl 111 It itn litisli.ini not s,i\ 'islns-.i.i-.i.- 
1 , noL :i l.r.MMl 1 * 10111 .1. i-o loiiiiu-n'. to 
iiboM’ M’<' 'S rnlilK 1 to ii'ii-'i* to .li<oii">.i t\ 
lom ill I'is join III \ s : it.ni T. 4 .’‘i. 

2 Isiil. J. i;'J-;40,jr ;ii-s(wiiir_ a ilr intn-R 
oiniiioii U .ibo lL*i‘'Iinl to). 

I n.iil. II. il7-9S. 

'1 Ivlian llahadiir IllnliomPil I'lisoof in liH 
ii’ai.ii'il bool. RIM’S S.OIUC ili’t.iilj on tins Koiiit 
whn.il ni.iy oi'i asionally be ot Use: “.Malioiiu ilan 
f..iw ot Jlam.igp, Divotch’, etc," il. 9o.i-Jil> 


■ o.’ ■ ii I. a ' 1. 1 M ibi’ ‘ 

I 11,1 ■ "i ' ' oi .Mil ollii'i nil iiiiisl.vnccs 

. 'i . ■ 'll' i.iii pi>’\. Ills till’ liiisliand 
iii.iiv: .oi . ii, 1' 1 /*io/i,, II --.V'.fi ■.). 

1 : ■ . I i.i J 1 .4-ir,o , IJ. tis-'i't : Aya 
^,! ,1 •> I I Jiilj r i: . Jiool:uM J},rbce 

tl.-7o) « .li -1 , .:i J. \ pn; 

. l-ol JI l(ij, 17J. t'l. J’.ail. I 47, :i 

' .1 t .1 JiMi'): ,sii ■ W'julil have no right to 

jiniint’ . 111(0 out OI his < -late ; hut il .she lias a 
iliilii ill r nminti. nance will be in the .share of liis 
■ liiltl 
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father, the mother would equally bo entitled to inherit a ]>ortion there- Section 299. 
of ; and thus s. 287 (1) would probably prevent the motlier irom having 
any claim to be maintained, insismiich as she would ncjt bn necessitous 
(as defined in s. 285 (6) ). Hence it seems that for all practical purposes 
the law is sufficiently and accurately stated in s. 299 as it stands. 

Tn Pre'-tslainic times the Arabs excluded widows entirely from AbroRau-a 
inheritance. To remedy this, an early verse of the Quran' provided ^ 

that widows slioultl be given maintenance fur a year by way of inherit- 
ance. This provision was revoked by a later verse® which givrs to bi iinintamod 
widows more extensive rights than mere maintenance for a yi-ar,^ ctz . .i, 
share in the estates of their deceased husband. That the hitter verse, 
revokes the former is a point on which all commentators on the Quran 
are agreed , but, in a case'* that the IVivy Council had to decide, this 
fact was not pointed out to them, and they consequently w’oro uiuible 
to understand how it was that the ‘Hidaya’ and ‘ Sharaya’-ul-lslam’ 
laid down that no maintenance was duo to the widow, in iliroct contra 
vention to the verse of the Quran. They held, howfover, that they 
would not s])oculate as to the causes of the apparent contradiction, but 
would consider the law to bo correctly laid down in commontarios of 
such antiquity and authority. .See. ss (ill and 641, below, and the 
comment thereto. 


(c) Maintenance after Divorce. 

(I) Dunua ‘‘Iddat.' 

300. (1) According to Hanati law a wife who is di* icsw lo mam- 

voiced is entitled to maintenance during her ‘ ‘iddat,’ ^ Jivonu .luring 
whether the divorce is revocable or irrevocable (or triple), uanauiaw. 
and wliether or not she is jiregnant, unless the marriage has 
been dissolved for some cause of a criminal nature,*^ 
originating from the woman. 

(2) According to 8hiah and Sliafi’i law, — la) a wife 

, . Il l- 1 • . I ^ \ / SUatt-iUvs.) 

who IS revocably divorced is entitled to maintenance xluring i. <iiirii.g 
her ‘‘iddat’; ^ (6) but not a wife who is irrevocably when (Ihorco 
divorced ; provided that (c) if, at the time when an » .iJirh.r'’'" 

pregnaney 

1 Snra TT. mo. '> Itnl- tint brvoii.l, sei- the » (os., ’101. when irie- 

s Sura IT. h Hail. I 4.'i(M.'.l ; lle.l. 11.'.. voi.Uili- 

. The 'FrciK-h Civil Code, .-irl. (.niieiitlcl 1 A'.ir., apusliisv ku the imrtof the v.ife, nr tier 
liy the law of tith Man h, 18t)l) lives the same inisbeluivioiir !>o as to .'.stablish superMuiieiil 
perioU for support to whlows and wiUowcM. . prohibitiou. See s. 302, below. Ball. I. 451, 

♦ Alia Mithoined Jaffer IJiiulani’em Koolsoiii HeU. 14".. 

Ueebee, (1807) 25 Cul. , 24 1. A. 10« s i;a;|. n. its io2 («. 4-5), lO'J. 
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Section 300. 


jnutlmtions. 


night to 
maintenance 
drops aftef 
expiration of 
••Iddat.’ 


Apostasy of 
wife. Is 
maintenance 
forfeited ? 


Aevlval of 
right lost hv 
disobedience. 


irrevocable divorce is pronounced, the wife is pregnant, 
she is entitled to maintenance during her pregnancy. ^ 

(1) H’s wife, W, dissolves the marriage by exercising her option of 
puberty or of inequality ; W is entitled, under Hanafi law, to main- 
tenance during the ‘ ‘iddat.’ * 

(2) H absents himself from his wife, W, and she marries another 
husband, Ha, and the marriage of W with Ha is consummated. Then 
H returns, and Ha and W are separated, and W has to observe ‘ ’iddat,* 
but she is not entitled to maintenance, either from H or Ha, 3 because 
she was disobedient to H, and her marriage mth Ha was void. * 

(3) H pronounces three divorces against his wife, W. Before the 
expiration of her ‘ ’iddat, ’ IV marries Ha, and their marriage is con- 
summated, and then W and Ha are separated judicially, on which main- 
tenance is due from H to IV according to Abu Hanifa, ^ because IV was 
not disobedient to H (though her marriage to Ha was invalid). ® 

(11) After •*Iddat: 

301. On the expiration of the ‘ ‘iddat ’ after divorce, 
the wife’s right to maintenance drops, whether based on 
the Muhammadan law, or on an order under the Criminal 
Procedure Code. ^ 

(d) Effect of Apoatasy on Right to Maintenance. 

302. According to Muhammadan law, if the wife is 
converted from Islam to another religion, the marriage is 
dissolved, and she loses her right to maintenance.^^ Quaere, 
whether this rule has any, and if so, what, effect in British 
India, subsequent to Act XXI of 1850. ^ 

{3) Revival of Right to Maintenance after Loss- 

303. (1) Where a wife loses her right to maintenance 


t Hed. 14& ; Ball. II. 08, 170. 

Z Hed. 146 (col. 1. par. 2) ; for though the 
marriage was dissolved for a cause originating 
irnm the wife, yet it wae not of a criminal 
nat.ure. 

a Hail. I. 4.'i2-4.'',3. 

< Malioined Yusoof, on Marriage, Divorce, rtr. 
II :72-273, s. 1594. 

Bail. I. 453. 

5 Mahomed Yusoof on Marriage, Divorce, etc. 
II. 272.273, s. 1595 ; as to the powers of the 
Court of Divorce in England to make orders for 


maintenance, see the Divorce and Matrimonial 
Causes Act, 1853, 732. 

7 So an order for maintenance by the magli* 
trate drops by divorce : In re Abdulali lehmilji, 
(1883) 7 Bom. 180 : In re Katam Pirbhai, (1871) 
8 Bom. If. C. 11. (CR.) 95; Re Petition of Bin 
Mahomed, (1886) 5 All. 226 ; SyedSaib v. Meeraa 
/fee (1910) 20 M. L. J. 22 ; and see ». to the 
word " subsists ” in s. 294, above ; and the 
illustrations to s. 294 

8 See also ss. 303, 304, below. 
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owing to her disobedience to her husband, or some such Section 303. 
other cause which does not dissolve the marriage, her right 
to maintenance revives under Hanah law by her ceasing to 
be disobedient, or by the removal of the said other cause, 
though she should in the meanwhile have been irrevocably 
divorced ; provided that the period of her ‘ ‘iddat ’ has not 
expired.^ 

(2) Where a wife is revocably divorced, and she apos- \«Postan'. 
tatizes, her right to maintenance is, under Hanafi lav , lost, 

and does not revive by her subsequent return to Islam. ^ 

(3) Under^Shiah law the right^to maintenance is lost 
by apostasy from Islam, but it revives on re-conversion. ^ 

(4) Quaere^ whether the rules contained in this section 
are in British India, repealed to any, and if so, to what, 
extent by Act XXI. of 1850. 

It is stated that, under the Hanafi law, if the divorce is irrevocable Apostasy of 
and the woman apostatizes, her right to maintenance (during ‘ ‘iddat ’) ^^0 

is not lost, except (‘ex necessitate rei ’) while she is in prison for apostasy. io»t if divorce 
In British India she would not be imprisoned for apostasy, and so, on S!I)tTf*****’ 
the principle ‘cessante ratione cessat ipsa lex,’ she would not lose her right •'revocable, 
to maintenance, even according to strict Hanafi law. The Hanafi rule 
is, however, different where the divorce is revocable, and in the case 
of such a divorce being pronounced, and the wife then apostatizing, 
she loses the right to maintenance. This seems to be just the reverse 
of what one would expect. But perhaps the reason is that the law ueason 
disapproves of irrevocable divorces, some of which are characterised 
oven as sinful ; ^ and, therefore, the husband is mulcted in maintonanco 
under all circumstances after such divorces. 

The Shiah law on the other hand allows the divorced wife mainten- guah law 
anco if the divorce is revocable, but not if it is irrevocable, ♦ and the 
reason seems to be that the disapproved kinds of divoroas are not per- 
mitted under Shiah law, and a considerable part of the ‘ ‘iddat ’ expires 
before any pronouncement of divorce can become 'irrevocable in 
accordance with Shiah law. Hence divorces, whether revocable or irre- 
vocable, stand on the same footing as far as the approval of the Shiah 


1 Ball. I. 452 (par. 2), 453 (par. 3), 
9 Bail. II. I, 


• See 88. 135 & 142, above. 
« See 8. 294, above 
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Section 303. law ia concorned ; ami. consequently, it is provided, a.s might be expected, 
that a wife should Iw more favoured during the period when the divorce 
IS still rovociible, tlian after It has become irrevocable. 


No revival 304. Wlicrc a wifo loses her riglit to maintenance by 

otriaht byan [apostasy or] sonic I other] cause proceeding from herself 
dissolved which dissolves her marriage, her right to maintenance does 

inarnaee. Tevivc by licf rcturii to Islam, or by the removal of 

the said other cause. * Quaere^ whether in British India 
a wife retains her right to maintenance, after apostasy, ^ 
Tho reason underlying s. 304 is obvious. Tho wifo deprives herself 
of tho right to maintenance by her own act, and by an act that has the 
result of severing tho marital tie. Two questions, however, may arise, 
(1) whether in British India Act XXI. of 1850 would save tho wife’s 
rights, and (2) whether oven in cases In which tho status of wife is lost 
and subscipicntly regained by her, she becomes entitled to inaintonanoo. 


( 4 ) Some Incidents of the Wife's Right of Maintenance. 


Maintenance 
due monthly. 


No valid 
release or 
transfer of 
rl«lit to 
future 

maintenance. 


(o) As to Payment of Arrenrs^ and Transfer. 

305. Maintenance becomes due and is payable to the 
wifo according to Shiah law day by day ; ^ the Hanafi texts 
contemplate payment by monthly instalments, unless 
otherwise decreed by the Court. + 

306. The wife cannot validly release [or transfer | 
her right to receive maintenance, except after it has become 
due ; and (according to Hanafi law) for one month in 
anticipation. “ 

It Avould soom that, according to Shiah law, since maintonanco 
becomes duo day by day, it caimot be anticipated for moro than a day.'' 
And this surmise is somewhat strengthened by the fact that, in case 
of divorce, maintenance for tho day on which the tUvorco is pronounced 
is expressly stated to bo due.” 

I Bail 1. 4.'il. (1900) 31 Bom. IBiJ; 8 Bom. 

* See so. 302. & 303, above. L.B.7S1, u hero the effect of s. 6 (a) of the Transfer 

3 Bail. II. 100, 102 (flrst line, and "fifth ”) of Property .Vet is considered, and transfers and 

4 Bail. I. 449 ; son s. 306, below. releases arc compared. 

'1 The texts speak of '* rclraslni; " alone. It 6 Bad 1. 440. 

would seem, therefore, tliat a transfer is <i /'ijfiVi ‘ Sec. 200, above, 

invalid. Cf. also the Transfer of Property Ait. .■> Bad. If lOii (l.i^i imc), 
s, 0; and Shumml'Un Ouhm Husain s. AMul 
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Similarly in England the right to maintouance is not capable of Section 306. 
being assigned or charged whether it consist of alimony ^ t)r permanent English law. 
maintenance after divorce® or allowance made in lunacy to the committee 
of a lunatic. ® 

307. (1) According* to Shiah and Shati’i > .IW tll(‘ wife Wife’s right 
is entitled to maintenance notwithstanding Unit she liosmamtlnanw. 
allowed it to get into arrears without Jiaviiig had the 
amount fixed by the Court, or by agi’eement with the 
husband. ° 

(2) According ^ to Hanafi law arrears of mainfpiiance 
are not recoverable unless fixed by the (Joint, or by agree- 
ment between the husband and wife; iioi’ even after tliey 
have been so fixed, in case their marriage is dissolved by 
divorce or by the death of either party ; provided that they 
may bo recovered if the judge has decreed maintenance, 
but not fixed its amount. ® 

(3) Quaere, whether the rules of Muhammadan law 
contained in this section refer to adjective law, and are 
superseded by the law of British India. 

308. (1) According to Shiah aiidShafi’i law, wlierc^ aiiefundof 
wife has already received maintenance, and it does not 
lawfully become due to her, the husband may claim back 
from her, the whole, or such portion then of, as did not 
become lawfully due to her. ^ 

(2) According to Hanafi law, where the husba.nd has, manan law.) 
under an order of the Court, paid to the wife maintenance m.uutenaiice 
allowance in advance, in respect of a specified future period undei order ot 
of time, and the husband dies, or the marriage is otherwise Srf^vMedr 
dissolved before the expiration of the said period, a part of 
the said maintenance allowance (proportionate to the un- 
expired part of the said period of time) may be i eclaimed 

t lie Itobiuson (18S4) ‘>7 Oil. O. 160 ; 53 L. J. * See s. 307 (.1) 

(OH.) 986 : 3 W. 11. 17 (C.A.). 0 Bail, 11. 100 ; Hcd. 142-14J; Sic. Cf. s.293, 

i Watking v. Watkins, [IS'Kil I’. 222 ; 65 T.. 3. Hboxe ; anil see oouiment to s. 308, below. 

P. 74-75 ; L. T. 630 ; 44 W. Jt. 077 (C.A.). 6 Bail. 1. 443-4 14, 452 (par. 4) ; Abdool FuUeh 

a Re Weld (1882) 20 Cli. U. 451; 51 L. J, .Uoultaav. .7<c5unmKK ff/ialnn, (1881)0 Cal. 031. 

(CH.) 013 : 46 L. T. 397 ; 30 W. K. 385. 1 See cominciit. 
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Section 308. from the wife, or from the widow, as the case may be, by 
the husband or by the other heirs of the husband res- 
pectively. According to Abu Hanifa and Abu Yusuf 
such proportionate part of the maintenance cannot be 
reclaimed if the allowance has been voluntarily paid by the 
husband. Imam Muhammad holds that the said part may 
be recovered even if voluntarily paid, where it exeecds 
the allowance due for maintenance for one month. ^ 

lUusirationf. (1) H gives his wife, W, an allowance f(W maintenance in advance, 

and then ho divorces her irrevocably ; or 11^ (after an irrevocable 
divorce) claims, and is paid, maintenance, falsely stating that she is preg- 
nant. W must refund the niaintetianoe for the period after the divorce.® 

(2) 11 says to his wife, W, “ If maintenance does not reach you in 
ten days you may divorce yourself from me ; ” and If is rebellious by 
going to her father’s house without his permission within the period. A 
dissolution of marriage does not take effect, though H should fail to send 
maintenance to If ; * because she was not entitled to maintenance and 
the option to divorce was based upon it.^ In (dher words, the option 
to divorce must be interpreted as being subject to a faihire on the 
husband’s part to give duo maintenance ; and not an absolute under- 
taking to provide maintenance, whether or not the wife became 
entitled to it. 

(3) H divorces If, liis wife, three times, but intends remarrying her; 
and with that object gives her maintenance during her ‘ ’iddat, ’ “ and 
afterwards goes back from his intention ; ho may in all eases, according 
to the most authentic reports, reclaim it, whatever may have been the 
conditions under which the money was paid, because in such circum- 
stances it is a bribe.”® 

iipcoverabiiity xhc following occurs in the ‘ Sharaya’-ul-Islam ’ a Shiah text : — 

tfiiaiKe; shUii and “ A wife whcii sho has placed herself in the power of her hus- 
Haiiafl law diiicr. entitled to her maintenance day by day, and if lie refuses to give 

it, and the day passes, her right is confirmed ; and so on for other days 
in succession, tliough the judge should never have fixed the amount nor 
made any order in her favour.”® In a footnote to this, Baillie says: 
“ According to the Hanafites arrears of maintenance cannot be recovered 

1 Bail. I. 413-444, 452 (par. i) ; AMool Fultrh -i Bail. 1. 250; cf. a. 125, above. 

Muulvie V Zabunnciita Khatun, (1881) 0 Cal. 031. « See sa. 128, et SCQ, above ; cf. s. 442 iU. (5) 

Z Bail. 11. 440, 4.54 ; Hcd. 148. below. ’ 

.) iVacAi:<(, in Arabic : BaU. I. 250. 1 llafl. II. 100. 

* Bail. II. m>.]02. 
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unless it has boon fixed by agreoinont or a judicial decree,” and cites Section 308, 
as authority, Bail. I. 443. The reason assigned for this rule of Hanafi why not 

-ecoverablo in 

law IS as follows : Because it is due only so far as may suffice accord- Uanaii law. 
ing to the necessity (whence it is not so to those who arc opulontj and 
they being able to suffer a considerable portion of time to pass witliout 
demanding or receiving it, it is evident that they have a sufficiency, anrl 
are under no necessity of seeking a maintenance from o* liers ; contrary 
to where the Kazee decrees a maintenance to a wife and a space of time 
elapses without her receiving any; for her right to maintenance flop's not 
cease on account of her independence, liecause it is her due whether shti is 
rich or poor. What has been ob.serv«‘d on this occasion applies fo cases 
only in which the Kazee has not authoiized the parties to provide them- 
selves a maintenance upon the alisentoo’s credit ; but where ho has so 
authorized them, their right to maintenance does not cease in conse- 
quence of a length of time passing without thtir receiving any, because 
the authority of the Kazee is universal, and lienee his order to provide a 
maintenance upon credit is equal to that of the absentee himself, where- 
fore the proportion of maintenance for the ♦imo so elapsed is a debt upon 
tho absentee and does not cease from that circiinistanco.^ The time 
here meant is any term beyond a month, and if the time elapsed bo 
short of that term, maintenance does not cea.se.” ^ 

309. The wife’s right to maiiitenaiice is a debt^ as 

® . , wile’s riRht 

against the husband, and it has priority over the rights of all maintenance, 
other persons to receive maintenance.* 

But see s. 307 (2), above. 

According to tho author of tho 'Durr-ul-Mukhtar,' “ the reason why Rc.i'on. 
tho maintenance is duo to tho ivifo in priority to tho child is thi.s, that 
the wife is the source {‘ asl,’) and tho child is a branch.”’* 

Tho rule is different in tho case of all iiorsons other than tho wife, Person main- 
and in their case tho sum expended on maintenance can in no case bo 

claimed back by tho person who has provided it, from the person main- expeMM 

maintenance. 

tained; “ for maintenance is limited to necessities, and docs not consti- „ , , 

Maintenance 

tute a debt against the maintainor even if tho judge should have not claimable 
actually fixed its amount. True, if the judge should have authorized (except^by 
the person entitled to maintenance to borrow on the credit of 

1 Da’avatn-ul'Iiilam is to the same eHect. • Bail. II. lUS (nM ) ; 103, (par. 2) ; cf. Ball. 

Da’ayam (IfoUt). I 402 (W. 28-31); see also as. 108, et *eq . , on mahr. 

s Hed. 149 (col. 11. par. 2.): cf. Ball. 11. 100 s Durr-ul-Mukhlar, bwk on Talaq, ch. on 
{trrond), 102 ifourUi, fiM ) ; Hcd. 143. Nafaqa, fad, 1, 

3 Bail. I. 441. 
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(Section 309. 


Married women 
may receive 
maintenance 
from other 
tluin Imaband. 
e. g., brother. 


Sell-help bv 
wile. 


Traditions as 
to self-help by 
wife. 


maintainer, theamoiini so borrowed is a debt as against the latter which 
Is obligatory on him to discharge.”! 

The following is an illustration of the effect of s. 288 (2) upon the 
right.s of a wife to maintenance : “ Tt is stated in the ‘ Siraj ’ that if an 
indigent ])er.son has a Avifo and she has a brother Avith means, then the 
brother will be forced to provide the AA’ife with maintenance, and when 
the husband obtains means the brother can recover it back from him. ”2 
Tt will 1 k) remembered tliat a brother is not legally obliged under Shiah 
law to maintain a sister.^ 

(b) Application of Properly of Hvsband to Wife's Maintenance. 

310. Hic wife may apply to her own nse sucli articles 
belonging to her husband as are in her possession, and as 
she is entitled to claim for her maintenance/ but she has 
no right to sell other property of her liusband in order to 
maintain herself out of the sale proceeds.*'' 

“ In all cases in which the judge may decree maintenance to a wife 
out of the property of her husband, she may lawfully take it herself * out 
of the property, without his order, to such an extent as may l)o justified 
by common usage, hut when the proi)erty left by a husband in his own 
hon.se, or in deposit, is of a different nature from that which a woman is 
entitled for maintenance, it can neither he sold by herself, nor by the judge 
on account of her maintenance; and upon this point all are agreed.”-'’ 
Tlui Avifo's right to self-help probably originates from the following 
tradition : “ '.Aayeshah said, ‘ A'crily TTiiid-bint Utbah said, “ 0 Messenger 
of God, verily Abn Sufian is a miser, and does not give mo and my 
children sufficient to live upon, except what I take Avitliout tolling him.” 
His Highness said, “ take AA'hat will suffice you and your children.” ’ ” ^ 
The folloAving tradition.s ap^ffy less directly to the j)reseut section : 
“ JalACV-bin Samurah said, ‘the apostle of God said, '■ When God gives 
to any one of you groat riclies, ho must first take care of himself, and 
give lo his family and relations what is more lhan necessary to supply 
hi.s own AA-ants.” ’ “ Ahiulhar-Ghaffari said, ‘ the Apostle of God said, 

“ God has ordained that your brothers should bo your slaA’^es, therefore, 

1 Bail II. 10.3, (p.ar.4), Balllic’s mrginal note apiwirel ; Bail. I. 44;) ; cf. g. 285 (1), aboA’e. 

fn this passage i<j “arrearg of maintenance not 3 Ball. 1. 443-414; and she cannot give It to 
ToniMTalilc.” Cf. Maync, “ Hindu Law,” 625, another without his permission : Bail. I, 450 

2 Dttrr-ul-AlHA/ifnr, ch. on JVo/n?«,/nsl vi. (pat. 3). 

•» ScLtum 28ft, Explannllon II, above ; and sa 

331, el sf(] ,A,Oow. 
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him whom God hath ordaiiiod to bo iho slave of liis hrothor, his brother Section 310- 
must give him of the food of which lie oats himself, and of the clothes 
with which ho clothes himself, and not order him to do anything 
beyond his power, but if ho doth order such a work, ho must assist him 
himself in doing it.” ’ ” ^ 

311. The wife may pledge the credit of her Inisband pudseoi 

for providing herself with maintenanee.^ iromt by*vrife; 

Similarly in England the husbaml’s crcrlit may, under certain cir- 
cumstances, be validly pledged by the wife for necessaries. ^ A wife 
may in England be made chargeable with the maintenance of the hus- 
band, if she has separate property, and if ho liocomes chargeable to any 
union or parish: Muhammadan law docs not contemplate a wife main- 
taining her husband.^ 

§ 3. — Maintenance of Ascendants and Descendants, 

{!)— Priorities. 

312. As between parents and children, children have Priority to 

. receive 

the preferential right to receive the maintenance that their maintenance- 
father has the means to provide.'* prior to 

parents. 

313. (1) According to Hanafi law, as between parents. Mother 
the mother lias the preferential right to bo maintained by 

her children.'* 

(2) According to Shiah law the rights of both parents 
are equal and the maintenance allowance must, if necessary, 
be divided between the father and mother equally. ** 

F is infirm, and his son, S, earns something, but is not able to jiro- nun-tration. 
vide maintenance for F. If there is no surplus food with S, a judicial 
order cannot bo passed against him, but as a matter of conscience, S may 
be required to maintain F. This is when S is alone. If S has a wdfo, 
and young children, all that he can bo compelled to do is to bring F into 
his family and maintain him like one of them ; and ho is not obliged to 
provide him with separate maintenance.^ 

1 See p. 344. rt. 6. 4 Married Women’s Propprty Act. 1882 (45 A 

s Ball. I. 443. Cf. a. 204, above. Cf. Mayne, 46 Vlct. c. 75) e. 20; aec IT-iI^bury’s " Laws ot 
Hindu I.aw,'’ 014 : "A wife wlio is unlawfully UnRland,” XVI. 318. 
excluded from her own home, or refused proper ^ Ball. I. 462. 

maintenance in it, has the same right to pledge 6 Ball. II. 101 (par. 2). 

her husband’s credit as a wife In England.” 1 Bail. 1. 462 (par. 3). 

a Wilion v. Olossop (1888) 20 Q. B. B. 354. 
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Section 314. 

Sole liability of 
children to 
maintain. 


314. Where a necessitous person has a son or daughter 
lie or she is alone bound to provide maintenance for the 
parents, and the obligation is not shared by anyone else.’ 


Maintenance 
and rlKhta 
of Inhvtltanco. 
Amonttst 
descendants 
rifthta of 
inheritance 
do not control 
liability. 


So that if a necessitous person has a son and a father, tlio son alone 
is bound to maintain.^ 

The author of the ‘ Durr-iil-Mukhtar ’ says; “ When the cause of 
the obligation to maintain is descent and participation (of blood), then 
if there are two having such participation, of whom one is nearer than 
tlie other,— ill such a case maintenance is duo only from the nearer, 
and not fiom the remoter, irre.spectivo of their rights of inheritance. 
Thus, if a jiorson has a daughter with the son of a son, or the daughter 
of a daughter with a brother, then the maintenance is in the first 
illustration due from the daughter, and not the sons son ; and in the 
second illustration from the daughter's daughter and not from the 
brother ; for this reason that rights of inheritance are not the guiding 
principle hero. But, no doubt, rights of inhoritanco are tho index where 
both are alike as regards proximity.® As, for instance, between tho father’s 
father and the son’s son ; namely, if a necessitous person has a paternal 
grandfather, and a son’s son, then tho maintonanco is duo from both in 
proportion to their rights of inheritance : that is, the grandfather has to 
provide a sixth, and tho grandson the rest. For this reason, that tho 
relation of both is of the same nature, so that preforonco cannot bo 
given to one over tho other, except on the ground of rights of inheritance; 
and when in point of proximity two persons are equal, thou tho prefer' 
once of one over the other must be controlled by th,)ir rights of inherit- 
ance. Here indeed a critic has pointed out that oven where proximity 
is in equal degree the rights of inhoritanco are a weak index ; and ho 
refers to tho case of a necessitous person having a father and a son, both 
with meaiLs, in which circumstances the maintenance has to bo provided 
by the sou alone: whereas if rights of inheritance had been the index, 
the father would have had to provide onc-sixth of the expenses.”® Tlio 
author then refers to a tradition tracing the son’s sole liability to other 
reasons; but it is unnecessary to follow the subject further here. 


Exciuaivo (lilt, 315 ^ ipiie duty of grandchildren to maintain a Hanafi 

of children to . , 

maintain Mussulmaii Ih postfioncd to tho duty of the father of tho 

parents, . . , . , 

said person to mamtam him. ^ 

1 B.iil. I. 463 (last line) ; Hed. 147. nearer tlmn all others. 

2 I’roxiinity lor purposes of inalntcnauce is » Durr-ul-MiUchtar, ch. on Nafima, fusl v. 

reckoned on tho basis that those who participate * Bail. I. 463 (par. 4) ; Hed. 147. 

In blood, (the a'-ci'iidants and descendants) are 
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(1) N has a son’s son, Ss, and his father, Jb’, is alive; b’ is bound to ►Section 315. 

maintain N, and the liability of Ss is postponcil to inuttratiotu, 

(2) N has a daughter, D, and a son’s son, Ss : D alone is bound to 
maintain N. 

(2) Obligation to Maintain Descendanta- 

(o) Father’s Obligation to Maintam, 

(1) Maintenanrr of Young Children. 

316 . (1) The father is solely obliged to maintain his 
children until they become adult. - 

(2) The father is obliged to pro'ddc the whole of the Mamunanco 

' ' O J ^ ,,, (.JiilJ. 

expense of the maintenance^ of his infant cliildrcn dur- 
ing the period that the mother or oth'T ]>erson is entitled 
to their custody. 

It has been stated diat a baro muiMlenancc should be allowed to uare niaintenaiicp 
a minor child who is in the custody of a divorced wife. * As staled by 
Macleod, J., in a subsequent case ® ideas as to what may bo a bare 
maintenance may uiffcr. It is submith-d, moreover, tliat there is no 
authority for the assumption made in the case first referred to. 

“ The exponsos of a nurse for infant children, and of the maintenance expense of nurse, 
of the mothers, are due from the father to the mother ; and if the mother 
is absent the infant will bo kept in the custody of the person entitled 
thereto (at the expense of the father).” 

317 . (1) The mother may be compelled by the Nursing of 
father to nurse her infant child if no other suitable nurse Mu‘l,mSibio 
can be obtained ; or if neither the father nor the infant 

has any property ; otherwise the mother cannot be com- 
pelled to nurse her infant child. 

(2) According to Hanali law the mother is not entitled 
under any circumstances to receive any hire for nursing 


I Bail. T. 4(>3 (par. 4); Hod. 147. 
t Ball. 1. 455. See h. 285, above, 
a Mahomed Jueah Haji Adam Surani v. Uaji 
Adam Uaji Usman Nurani (1911) 37 Bom. 71. 
Hod. 148; Bail. I. 455-450: “ If cuntldeiu-e 
eauuot bo placed iu her, e. the mother, the 
maintcuauco la to bo coiuiuittcd to some other 
person to bo laid out for tho child's benefit.” 
See BS. 235, 230, 240 above. 


♦ Mahomed Jmal IIuji Adam Nurani v. 
Jluji Adamllaii UsmaH Xaraiu (I Oil) 37 Bom 
71. 

5 Esitbaix. Ilai, Tar Muhammad Haji Adam, 
Bombay H. Ct., 0 . 0 . J. Suit 232 of 1913, Cor. 
Alacleod, J., 2Ut ,V 22iul .July 1913, in s\hich 
case lie. 85 a luoiilh were allowed. 

6 Dun vl-Mukhlar, ch. oil Nafaqu fasl 5 
1 Bail. I. 455-450. 
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Section 317 . her own infant ; ^ but according to Shiah Ithna *Ashari law 
she is entitled to do so. ^ 

in°naturc ‘ ' mothers uursc their cliildren for o full _\ ears, then it is like any 

moral oWiga- other household dut\ , like cookiutf or sweeping, A\hich is an obligation of 
Uons, not legal. , , ■ ’ , ® ^ ® i- 

only a moral nature and not of a legal nature : that is, if they refuse 
to perform any of these duties they cannot be eoinpellcd thereto.” 

Some details are given about the hiring of nurses fur a child, includ- 
ing the i)ro\oaion that if a nurse has been hirwl for a month, and after 
its exjiiration the child will not take the milk of another woman, she may 
bo eompellod to renew the contract. 


Daught. rs 318. I laiiglitcrs are entitled to niaintenance until 

tJiey arc married, unless they have property of their own. 

SuTuonr ^t3cessitou.s sons are entitled to inaiiitenaiice, 

though they are adult. '' 

Of. “ The obligation to maintain an adult son, who is unable to 
earn, as for instance if ho is lame of leg, is similar to fho absolute 
obhgatiou to maintain a daughter (whether adult or not) so long as 
she is not married.” ^ 


320. The father’s obligation to maintain his children 
is not atfected by his indigence, so long as he has the ability 
to earn. Quaere^ whether this rule ajiplies in Shiah law. “ 


Maintcnauci! 
iroffi necessitous 
father. 

Uc must cam. 


321, WJiere tlie father of nece.ssiloiis cliildren-' is 
himself necessitous,-' the (’ourt may hx a sum to become 
periodically due fj-oiu him as niainlenaiu-e to his children, 
which may be recovered from him if and when he is able 
to repay it. 


1 Ucd. 140. 

2 Bail. II. 31. 

i Durr-ul~Mvkldur, tli. i.ii Safaga, fad 
* Bail. I. 40» ; see ss. 32*2-323, below Cf 
■M.iyne'.s ** Hindu Law," 002. 

Bed. 147; B.nl. | 4.VS. n. M .0 lie*.-. -Hindu 
1 aw.*' 009. 

6 OuTT-ttl-Muk/Uar, ub, on ilajaga,jdiil iv. 

1 Ball. I. 450 ; HcU. 340. Cf. i-uinmeiit to s. 


3-2?, below. As to .-jhjali ].aw see Bail. 11. 103. 

It is stated in Bail. II. 103 (par. 2) In general 
lenus that ‘* ability on the part ol the moonfUt 
or nwintainer is a condition of the liabUlty to 
inainteiiame,” and tliere docs not seem to be 
any exception to tlii.s m tlni ease of the father. 
See n. to s. 328 (4), below. 

9 See s. 285 (5), above. 

10 Bail. 1. 456 ; Hcd. 148, 
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“ If the father and his young child are both without moans, then Section 321. 
the father must earn it, and if he is unable to work for his living, then 
he must get it by asking for alms, .so that he may jjnnide for the ehild; 
and if his earnings are insuflieient, then the paternal or maternal unele 
must provide them with maintenance, and r«H!ov<fr the exprmse thereof 
from tlie father, if aiid when, the latter is in possession of means.'’ ' 

There is no claim against the uncles where the parties are. govornca 
by yhiah law. which does not recogni.se right of maiiitenauco as ugain.d. 
collaterals. 

(ft) Mother's Obligation to Mamiaia hei Children. 

(l) Mother when hioMt to Maittlain li< r Childu . . 

322 . Subject to s. 291, above, if ti»e father has no Mother when 
property out of wliich his ntiiior children may be maintained, un. aiUdren. 
but their mother has sucli property then she may be 
ordered to maintain her children, with liberty (unless the 
father is infirm, and unable to earn the means to provide 
maintenance for his children) to recover the expenses of 
maintenance from the father. ^ 

“ Where the father is without, means, and the mother has means, Mother’s duties 
then she may be ordered to jirovide maintenance, which will bo a debt I'ndig'.Irt!*' 
as against the father and may Iw recovered back when he has moans.” 

(II) Mother when Liahle Jointly loith Father, 

323 . The father’s obligation to maintain his young Maintenance or 
children is not shared by any other person ; but where the' 
children are adult, and they are entitled to maintenance minority, 
under s. 318, or 319, above, according to the ‘Hidaya’ the father 
maintenance of such adult children has to be borne by the „ , , ' ’ 
father and mother jointly in the proj)ortioii of two-thirds ^amother 
and one-third respectively. Jointly- 

“ No one shares with the father (even though the father is indigent) Father’s sole 
the duty to maintain the following persons : namely, young children, 
and disabled adult children, and (unmarried) daughters. Thus also the 
maintenance of nece.s.sitous parents is on tlioir children alone ; and this 

I Durr-ul-Mukhtnr, tii. on Nafaqa, fael Iv; (he t-liihl has none, 
see s. 288 (2) above. t Vurr-nt-Muthfar, rb. on Nafaqa, fast iv. 

S’ Bail. I. 4.'>7. Tlie fatlicr jnay relmbur.si' * Hed. 148. 

Join . 'K iro .1 1 1' ' I \ . bn* -t .» 
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Sectiok 323. duty is not shared by the uncle or grandfather ; and the wife’s mainten- 
ance is entirely on the husband, and on no one else ; and the ‘ fatwa ’ 
is to the same oiTect, immoly, that the maintenance of the children, etc., 
is entirely and solely on the father, unless and until ho is in great want. 
When he is in want ho is included amongst the deceased, and in that case 
the maintenance of the young children will Ix) an obligation on those 
relatives from whom it would have boon duo if the father had not been 
living, provided that the expense of the maintenance may bo recovered 
back from the father. But a mother having means, ought to maintain 
the children ; then, when the father has means, she may recover it back 
from him. This is from the ‘ Bahr-ur-Raiq.’ ’ ^ 


Mother and 
erandparenti. 


Qttnfre : 
Mother 
hound to pro* 
vide tnain- 
tenance alone 
when she 
co-exlsts with 
father’s 
father. 


(iil) Mother when Liable Jointly wiUi the Grandfather. 

324. The authorities are divided on the point whether 
where the mother of a necessitous Hanafi Mussalman has 
means, any remoter relation 2 is bound to provide any share 
of the maintenance. 

See s. 288, above, and comment thereto, and .ss. 326, 326, below. 

325. Where a necessitous person has both a grand- 
father and a mother, the maintenance is, according to some 
Hanafi authorities, including the ‘ Fatawa ’Alamgiri,’ to be 
provided by both jointly in the proportion of one-third by 
the mother and two-thirds by the grandfather. ^ Accord- 
ing to other Hanafi authorities inchiding the ‘ Durr-ul- 
Mukhtar,’ the mother alone is obliged to provide the 
maintenance.'^ Semble, the balance of authority is in favour 
of the view that they are jointly liable. 


<lv) Mother when Liable Jointly with Collaterale. 

326. Where a necessitous person has a mother and an 
1 . Mother and agnatic Collateral, according to some Hanafi authorities'^ 
SKSntiy. including the ‘ Fatawa ‘Alamgiri/ the maintenance has to 
be provided as to one-third by the mother and as to two- 


I nurr-ttl-MukfUar, ch . on Nafaqa,fa*l iv. 

* l.e., whetlicr a grandparent or a collateral. 
BivU. I. 464. 

4 “ A3 between the mother and the fatber’a 


father, if both have meana, the obligation to 
provide maintenance it on tlie motlier alone 
Dwr-ul-Mukhlar, ch. on Nttfaqa, fast iv. 
i Ab to Shiah law see b. 288 (1) (6) above. 
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thirds by the collateral . ' According to other Hanafi Section 326 
authorities, including the ^Durr-ul-Mukhtar,’ the mother “Jot” 
alone is obliged to provide the maintenance.^ Semhle, the 
balance of authority is in favour of the view that they arc 
jointly liable. ^ 

“The author of the ‘ Bahr-ur-Raiq ’ considers it a point of diffi- Durr-ui-MiiWh- 
culty that the lawyers should have laid down that when the mother and ^^etherttio^ 
paternal uncle of a necessitous person co-exist, the maintenance is jnother ran br 

^ f 1 • i jointly liable 

due from the mother and uncle in the .proportion of thoir presumptive a grand- 
rights to inherit, i.c., one-third on the mother and two-thirds on the 
undo. The point is said to be difficult inasmuch as by participawon (of collateral, 
blood),* the mother is nearer than the unde, and therefore the rights of 
inheritance ought to have no bearing on the obligation l«> maintain ; and 
the said author raises the question whethe* , when the mother, maternal 
grandfather, and the paternal undo co-ox isi . then the maintenance 
will bo on the mother alone, or in accordance with the rights of 
inheritance.” ® 

(c) Obligation of Grand/Mrenls to Maintain Grandchildren, 

327. Where neither the father nor mother of a Muslim owndparents* 

obligation to 

has means to mamtam him,® his grandparents, whether majntoin 
paternal or maternal, who have means, are obliged to main- 
tain him; provided that, where the person so maintained 
possesses any property out of which he may be maintained, 
or where he is able to earn his livelihood, the said grand- 
parents may recover, from the father of the person so 
maintained, the expense of providing the said maintenance, 
and the father may reimburse himself by having recourse 
against the property or earnings above referred to.’ 


1 Bail. I. 404. Cf. ss. 324, 32 j. above, and 337 
(2), below. 

I See comment. 

a See comment to s. 328, below. 

4 See comment to a. 814, above. 

'> Durr-vl’MukhUir, ibid. Monlvi KhUrraiii 
‘Ali, a commentator on that treatise, remarks on 
this passage that tlicre really is nodiinciilty, ilias- 
inueh as, in each case, tl\e mother alone is liable, 
i.e., both as against the maternal grandfather 
and the uncle, citing the Haihial-ul-MadiiM and 
tracing the difficulty of the author of Bahr-ur- 
Baiq to the author of the Quitia, nliois stated 


to liavc been misled by a discredited (raditioii. 
The present author Ims nut been able to verify 
the reference to the Hashiat-ul- Madina, but 
while It may be conceded that the view taken 
by the author of the Durr-ul-ilubltar is more In 
aceorilance with priiu'iplo. It woiilil appear that 
in India the books .’td<>)i(ing tlie other view 
would be eoiisidered as more aiillioritalive. 

<5 The nmst iilinc includes the lemluiue in s. 327. 

1 Bail. J. 437. The father alone can apply 
the property of minor children to their main- 
tenance ; the eraiidfatlier cannot do It directly: 
sec s. 280 (4), alnive. 
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Lialiilitv of 
each child to 
maintain 
eeveraliv, 
with ilKht to 
coutribution. 


Liaiiility 
pruiMirtiunatc 
to meane. 


Wlicn father 
able to e,trii. 
(Suiiiii iaw ) 


dhiah law.) 


lUuilraliuiiii. 


{3) Obligation on Descendants to Maintain the Ascendants- 
(a) Obligation of Children to Maintain their Father and Mother- 

328. (1) The liability to maintain necessitous parents 

rests ill equal shares upon children of both sexes, provided 
that they have means ; but if some only of them have 
means, then the whole expense of the parents’ maintenance 
is to be borne by such children as have means, the others 
being liable to pay to the said children their proportionate 
shares of such expenses.’ 

(2) It is suggested in the ‘ Zakhira tliat where there 
are several ehildren of neeessitous parents, the children 
should be orderwl by the Court to share the expenses of 
maintaining the parents, not in equal shares but propor- 
tionately to the means of each.^ 

(3) Amongst the Hanafi authorities there is difference 
of opinion on the point whether children arc obliged to 
provide maintenance for the father where the latter is able 
to earn for himself ; the better opinion seems to be that 
they are so obliged.^ 

(4) Amongst the 8hiah authorities also there is a 
difference of opinion on the point above referred to ; but 
the better opinion seems to be that no [lerson is obliged 
to maintain anyone who is able to earn.^ 

(1) F is necossitous, and he has a sou, S, and a daughter, D, both 
having means. S ami D are both liable to maintain F, and must bear 
the expenses of F’s maintenance in eipial shares. ’’ 

(2) F is neces.sitous, and has a son, S, who is without moans to 
maintain F and a daughter, D, with means. /) is liable to provide 
F’s <!ntire maintenance, but she has a right to ctmtribution from S as 
to half of it. j 


I it.iii I. ifii. 

1 Cilnl ill tho FiiUdi-ii ‘Ahimoiri, )r.iii-.l,itci| iii 
I lie I'ciinmcnt to R. 32K. 

t \iroriiiiiR to till' Vnlmm*Alanigiri npininiis 
diMer on tlilR point: Unil. I. 462 (pnr. 3). In 
licil. J4S (cni. 1 .) it in stated (without reference 
to liny ditlereiice of view) tliat initiiitenaiice Is 
due troin the thUd to the fiarents even though 
tile latter ate iiWe to subsist by thejr owe 


ilidli'liy. Ill the i.'l-.e ol I lie mot her tllere ijtil 
he iiu nHc'dioii ol liur eaniliiR lot herself: Bad. 
1. 462. .See iievt foot-note. 

* B,nl. I r. 103 ; “ Tsiiiiibllity toearn ftiiytliiiiu 
hy one’s own cvertioii'i also a erudition ? It is 
more aRreenble to (radltioiuilaiitlioritv to answer 
this question in Uic alHrmative.” Tliure is lio 
speciilc reference to tlie parents. 

' Ball I 1(11 



353 


MAINTENANCE : OP ASCENDANTS 

Tho ‘ Faiawa ‘Alanigiri ’ loaves the question somewhat in doubt Section 328, 
whether the son and daughter, though their liability to provide mainten- son and 
ance for their parents is alike, {i.e., joint), are to provide the main- 
tonancc in equal shares. But the extracts translated below leave no 

bear i>\peiisci) 

doubt that their liability is equal. . (juni 

The author of tho ‘ Durr-ul-Mukhtar ’ states, that the piineiple that ? 

the presumptive rights of inheritance should determine the proportionate 
obligation to maintain, does not apply in the ease of jwr.sons who partici- 
pate ill blood, ^ i.e., ascendants and descendants,— amongst whom the 
nearer alone is liable, irrespective of his rights of inheritance. But the 
rule, even when it is stated in this form, and with the qualilieation i 
ferrod to, does not by any means govern c\ery case that is mentioned in 
tho texts. There are illustrations given in the ‘ l)urr-ul-Mukhtar ’ itself ® 
which break the rule that its author hn.s laid down. tStill, it will be found 
to be a useful guide, and it should be noted that where this rule is 
broken, there generally are dilTerenccs of opinion. T'hus, for instance, 
tho points are doubtful whether the mo^^her is solely or jointly liable 
when she co-exists with a grandparent, or an uncle. It will Ixj remem- 
bered that tho question cannot arise amongst Shiahs who hold that no 
collaterals arc obliged to provide maintenance. 

Tho following are translations of extntcts from Hanati texts : — 

“ If 3 a person has suflicient means to necessitate payment by him Shares in 
of tho poll-tax, he is under an obligation to provide maintenance for his children 

'■ ; . A , t t should provide 

principal relations, [viz.,* tho father, mother, grandfather and the like], maintcnanccj 
A son and a daughter are in the same position; [in ‘ this regard] proxi- 
mity of relationship is to be regarded, and not the right of inlioritance. 

For instance, if a person has a daughter and a sons son, the whole ex- 
pense is payable by the daughter. In the case of his having tho child of 
a daughter and a brother, the former has to bear the expense [although * 
tho inheritance goes (in tho first illustration) to the daughter and tho 
grandson half and half ; and (in the second illustration) the whole estate 
is taken by the brother to tho exclusion of the issue of tho daughter]. ” '•* 

“if a necessitous pei-soii has two children, and one is in better Whether rc- 
circumstanoes than the other, the second one barely possessing ‘ nisab,’ “ wealth 
then maintonanec will be obligatory on both children in equal portions ; coir^. 


t .Va to " partiflpalion in blood," of. loinmciits 
to h». 35, 314, above. 

I Cf. comment to s. 33fl, above. 

■ Sharh-i'Vivaj/it, 183 (Hook on Talaq, eli. on 
Jfufaga). 

* The comment (Utiurh) in enclosed in | ], 


the rest etinslsts of the «e\t of the rigaya. 

5 " The uimb in question is that, the posses- 
Siion of which foibidii the acceptance of alni», or 
in other words .i Mirpiiis of 200 dirhems over 
one’s necesslUes . " a-iil., I., 461 : cf. s. 285 (3), 
above. 


23 
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maintenanct: 


Section 328 . 


Indigent 

descendants. 


Maintenance 
of parentH 
by son and 
daugliter. 


Kight of 
father to 
" steai " son’s 
property for 
maintenance. 


and if one of tho two is a Mussulman, and the other a ‘ ziinmi,’ still the 
irbligation will be the same on both. This is in tho ‘ Fatawa Qazi Khan.’ ” 

“ Shams-ul-A’imma has stated that our Shaikhs have said that tho 
obligation on both will be in equal shares only then when the wealth of 
each varies only in a slight degree, but that if the wealth of tho two 
differs greatly, then it is incuml)ent that there should be a similar diffor- 
tmee in the share of maintenance that each is required to provide. This 
is in the ' Zakhira.’ ” t 

“ The maintenance of ancestors is an obligation upon such descen- 
dants as are bound to give the legal alms,” ® i.e., descendants not having 
means are not bound to work and earn in order to provide maintenance 
for their ascendants. 

“ The maintenance of parents is due in equal shares, so that if a 
necessitous father has a daughter and a son, then half tho maintenance 
is due from each of them. This is the true doctrine, and tho ‘fatwa ’ 
is in accordance with it, as stated in tho ‘ Fath-ul Qadir ’ and tho ^ Khu- 
lasa,’ and the reason is that the cause of the obligation to maintain, in 
this instance, is descent, in which both (tho son and daughter) are alike. 
There is a loss authenticated opinion in favour of tho view that the son 
should provide two-thirds of tho expense and the daughter one-third. 
This latter is tho view adopted by Shafi’i. Shams-ul-Abmma has stated 
that children must bear the maintenance of their parents in equal 
shares only if the difference in tho moans of tho children is negligible.” “ 

Tho father’s rights are placed on a very high footing in a passage 
that may bo translated as follows; “A necessitous father may steal 
from the property of his son having moans sufficient for his (the father’s) 
maintenance, in cases whore tho son does not consent to maintain him, 
and where the Qazi is absent ; and such theft is no crime. But if the 
Qazi is present, the theft is not jiermissible ; he must in that case make 
an application to the Qazi who will make an order in his favour. It is 
so stated in the ‘ Hashiat-ul-Madani.’ ” ■* 

Tho rule last referred to can have no application in British India, 
where the “ Qazi ” is always present : quaere, whether apart from this 
the right of the father to “steal” under the circumstances would be 
safeguarded under the head of “rights of fathers of families” — cf. s. 2, 
above. In comiection with this the following ver.se of the Quran may be 
referred to ; 


1 b'liUuiu ‘Ahniif/iri, Vol. U. «la {.TaUui, ili. Itail. 1. 4«l (par. 2, U . act scj.) 
xvii fail \.) Tins iiasNigi’ Jin^beeii oiuitlrd in i Dun-ul-Mukhlur, Ui. on fust v. 

Ins tranhl.ition l.v JlHiUle. Iti nropt-r plan- 1- at a Jiurr-ul-Mukhlar, ( h on yufauii, Ml v. 
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“Ye know not whether your parents or your children bo nearer Section 328. 
to you in usefulness.” — Quran IV. 12. 

329. Children who are not able to provide separate when children 

n 1 i X 1 xnable to 

maintenance ^ for their parents, may be compelled to take provide 

. inilntenance 

the parents to live with themselves. they should 

Explanation. — A son whose earnings leave a surplus plrLt^to live 
over his own maintenance, is to be considered as able to 
provide separate maintenanee for his parents, unless ho 
has a wife and young children. ^ 

An interesting provision from the law.s given to i ho Athenians by Anaiosons ia». 
Solon may bo noted here : “ If a father hail not taught his son some 

art or profession, Solon relieved the son from all obligation to main- 
tain him in his old ago.” ^ 

(6) Obligation on Grandchildren to Maintain their Grandparnits. 

330. Grandparents, both on the father’s ‘ and on the Rigmsof 
mother’s '* side, are entitled to maintenance from their 

Bimilar to those 

grandchildren on the same conditions as parents. ^ of parents. 

The point is very clearly dealt with in a passage in the ‘ Dnrr-nl- indigent 
Mnkhtar,’ of which the following is a translation : “A descendant having i>" mahltoined' 
means is bound to maintain his indigent a.scondants, including a maternal 

have the mrana 

grandfather, as stated in the Zakhira’; even though such ascendants to earn, 
are able to earn. Amongst the ascendants arc included the father and 
mother and the paternal and maternal grandparents ; but the sou's son Ancestors 
is bound to provide maintenance for his paternal grandfather only when 
his father is dead, or indigent ; and similarly with reference to the mater- to he 
nal grariflfathor, when the mother is dead or in want ; and the obligation ' 
to maintain ancestors in want is irrespective of the ancestors’ ability to 
earn.” ® 

331. Where a necessitous person has a grandchild and oramichiidron 
also collateral relations, the former alone is bound to provide 
maintenance, though the latter may be presumptive heirs." presumptive*^ 

heirs. 

1 Merely food ” in Ball. I. 402 (/ 24) the principle Is the <vime, and the rules applying 

2 Ball. I. 482. to him must be simiiar to those appiying to 

.1 I'iutarch, Solon, 22-2t. Orote, Jlistory of the mother ; and in the extract from the J)urr- 

(ireei e, Ilf. 180. til-Mukhl'ir cited in the comment he is speelflc- 

1 Bail. 1. 402 (par. 4). iillv mentioned. 

.) No illustration in the Fatatva *Alnmiiiri Is 6 Durr-iil-MukhOir, eli. on Safaqa, fasl, v. 
given raentlouiiig the luateriul tsrandfathcr ; but 1 Bail I. 40-1. See 8S. 31 i, 313, above. 
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N has a daughter’s daughter, Dd, a daughter’s son, Ds and 
also a full brother, Fb. Dd or Ds alone is liable to maintain N. 

(c) Joint Obligation on Grandchildren and Grandparents, 

332. Where grandparenis and grandcliildreii are under 
a joint obligation to provide maintenance, they have to 
do so in tlie proportion of one-sixth by the grandparent, 
and five-sixth.s by the grandchildren. ^ 

N is neee.ssitoiis, and has Ff, a grandfather, and S.s, a grandson. 
Ff pays ono-.sixth of the maintenance of N, and .S.s five-sixths.i 

Baillio refers only to the case of tlic grandson and grandfather, but 
granddaughters must bo in the .same position. It is unnecessary to 
consider the case of remoter descendants, and even the illustration 
that is given postulates the co-oxistence of persons removed live 
generations from each other in the direct lino : Ff is the groat-great- 
grandfather of Ss. 

§ Maintenance of Collaterals under Hanafi Law. 

{!) Collaterals who are under Obligation to Maintain. 

333. Where the lineal descendants ^ and ascendants 
of a person governed by Hanafi law are iiiiable to maintain 
him, his collateral relations, who are within the prohibited 
degrees, and who have means, are, subject tos. 326, above, 
obliged to maintain him ; provided that where the person 
so maintained possesses any property, or is able to earn 
his livelihood, the said collateral relations may recover 
the expenses of providing the said maintenance from the 
father of the person so maintained, and the father may 
reimburse himself by having recourse against the property 
or earnings above referred to.'* 

N, a Hanafi Mu.s.sulman, is nocosyitoii.s, and has a maternal aunt Ma, 
also a paternal unclo’.s son Pu.**: both J/«andPtjs having means; Main 
alone obliged t(» maintain N , as Pus is not within the prohibited degrees. 

• Ball. I. 4fi4. a Bail. I. 458 ; sec comment to thla section, 

a Bail. T. 458, where only ascendants are aid to s. 289, above. 
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Baillie refers only to the paternal uncle as being obliged to Section 333, 
maintain, but the folloAving translation makes it clear that all collaterals aii coiiaterau 
are obliged : — “ Maintenance is duo to tho sister, paternal and maternal 
aunts, and to the daughter of paternal and maternal aunts, whether they ""der Hana/j law. 
are young or have reached puberty, whether in health (jr in illness . 
provided that they are indigent and unmarried, for if they are married 
then their maintenance will be on their husbands. So maintenance is 
also due to a male relative (who is a collateral) though he has attained 
puberty; provided that ho is unable to earn, being permanently disal>le«l 
as, if ho is lame, or blind, or an idiot, or paralytic.” ^ 

334. No person who is without means, is obliged to 
maintain any collateral relation.^ 

The effect of this section is that a person is not obliged to earn in 
order to maintain a collateral. 

335. Subject to the Caste Disabilities Removal Act,^ whethor 

. 1 TT /> 1 ^ 'Ilati-raU 

rights to maintenance, acoording to Hanan law, do not ■ "ft'*'! <>«'>■ 
arise between collaterals who profess different religions. ‘ 

The rule is applicable only under Hanafi law. Tt is restricted in its 
application to collaterals. The ‘ Hharaya’-ul-Islam,’ a vShiah text , makes x.i „’uh mie 
no mention of it in regard to any relations, thoughit expressly refers to 
tho fact that the wife's rights to maintonanco aro irrospoetivo of her 
being a Muslim.* It will bo remembored that under Shiah law 
collaterals are not entitled to maintenance from each othor.^’ 

Baillie translates tho rule as follows: ” Maintenance is not duo Uiffcreare of 
whore there is a differonco of religion except to a wife, both ])aronts, 

grandfathers and grandmothers, a child, and tho cliild of a son.” ^ 

. clfscpmlants 

All descendants are, however, intended to bo included in the excep- or ascEini. as. 

tion, as is clear from tho ‘ Hidaya,’ which refers to ohiklron and grand- 
children * and explains that “ between tho child and parent exists a 
common participation of blood, and ho who participates of another’s 
blood, is in fact tho same as the participator himself, and as a man’s 
infidelity is no objection to his providing his own maintenance out of his 
own jiroporty, it follows that tho stinie circumstance can bo no objection 
with respect to one who is a part of him.” ** 

The ‘ Durr-ul-Mukhtar ’ also makes it clear that all ascendants and 'Durr-ui- 

Mukhtar ’ on 

1 Durr-uUMukhtar, q\\. o\\ Nafaqa, > Ball. II. !«». the point. 

2 Hail. 1. 463 (imr. 2, lant sentence). o See s. 280 (I) (6), .■iha\e. 

J Set out in comment to s 1, above. ' Bail. I. 400. 

* licfl. )48 . Bail. I. too s Uwl. 147 
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descendants are to bo maintained irrespective of difference of religion ; 
“ Maintenance is not due whore thoro is a difference of religion except 
that to the wife and the ancestors and descendants, maintenance is duo 
whether the ancestors are high like the grandfather or great-grandfather, 
or the descendants are remote like the grandson and great-grandson.”^ 

The law of Islam generally penalises apostasy from Islam, and favours 
those who adopt Islam. But in regard to maintenance the rule is on a 
different basis.® It will be noted that the Hanafi law does not impose 
a penalty on renunciation of Islam, but it imposes the obligation to main- 
tain and the right to receive maintenance only betw’oen persons who 
profess the same religion. The rule is the same whatever bo the cause, 
and whoever is res|ionsible for the difference between the religions of the 
parties concerned, and whether it arises from either of them embracing 
or renouncing Islam. Hence it may require consideration by the courts 
whether the Caste Disabilities Removal Act is intendetl to affect the 
operation of such a rule of law as is above referred to. In its terms the 
Act can only apply so as to remove the penalty annoxetl to the renuncia- 
tion or exclusion from any religion, or to the deprivation of caste. The 
point is not merely a technical one, concerned w-ith the interpretation to 
bo put on the words of an Act. There is a general principle underlying 
the rule of Hanafi law : viz., that one person should not be bound to 
maintain another when the two do not profess the same faith, and hence 
the way of life follow'ed by one may be quite different from the other’s. 

Assuming that the Act applio.s in respect of this rule of Hanafi law, 
its effect has to be coiisiderod in connection with anot her set of principles, 
viz., the rules as to the law that has to prevail where the personal law 
governing the parties before the Court is not the same In such cases, 
as will be seen by a reference tos. 8. andthe table of enactments, above, 
the legislature requires either that the law ot the defendant should be 
applied, or that the Courts .should act in accordance with justice, equity 
and good conscience. 'Ihus where a suit is instituted by a Hanafi Mus- 
sulman claiming maintenance, and the defendant is not a Hanafi, the 
latter may raise the plea that the rights of the parties in the suit should be 
determined by reference to the law governing him (the defendant), 
and that consequently he should not have an obligation imposed on him 
which his own law docs not impose upon him . This is a point that must 
lx> determined apart frtim the Caste Disabilities Removal Act, and appa- 


1 Durr-ul'MukhtaT, ch. on Nafm/a,faa vi. 

2 Tliiia, It may bo remarked, that the wife 
who i-i of a riiifereiit religion is cxpresaly stated 


to be entitled : see s. 294 and footnotes thereto. 
But she loses tl)P right by apo.stasy. 
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rontly before giving any consideration to that Act, inasmuch as the qiios- Section 335- 
tion that has to be dealt with in the first instance is concerned with the 
determination of the law in accordance with which the suit is to be decided. 

It is only after it has been decided which law governs the suit, that the 
Court can determine the respective rights and obligations of the parties. 

For determining both questions, however, the Court would, no 
doubt, consider whether, whore the defendant is a convert to his non- 
Muslim religion, his conversion was genuine or a fraud u^wn the law.' 

And if it comes to the conclusion that the conversion was not genuine, it 
will not permit him to commit a fraud upon the law.' 

On the other hand, where the plaintiff, belonging to a religion other von-Mus* 
than Islam, sues a collateral for maintenance, and the defendant is a 

MuKliin for 

Hanafi Mussulman, the Hanafi law, as the defendant’s law, would pr(j- inamienance. 
bably be held to govern the case, and then the question would arise <«' "inn the 
whether the Caste Disabilities Hcmov'al Act displaces the rule of Hanafi has re- 
law by which rights of inaintonance are restricted to cases where the 
parties profess the same religion. Now, if the plaintiff was originally a 
Hanafi Muslim, and he has been converted to another religion, then it is 
evident, that the Caste Disabilities Removal Act protects his rights of 
maintenance, unless it is held that the loss of right was not a forfeiture 
caused by apostasy within the Act. 

Whore, however, the defendant is a convert to the Hanafi sect of 
T 1 t • defendant 

Islam from another religion or sect, then can he be allow'od to contend is a convert 

that the Hanafi law should not bo applied to him seeing that ho has 
chosen to place himself under that law I And then, if it is held that tho 
Hanafi law is on this point altered by the Caste Disabilities Removal Act, 
it would .seem that he would be obliged to maintain tho non-Muslim iilain- 
tiff. For in such a case the ruling of the Court would in effect be that in 
accordance with the Hanafi law (as it has to be enforced in our Courts) 
the defendant is liable to maintain tho plaintifif though tho plaintiff 
does not profess Islam, and the defendant could, it is submitted, not bo 
hoard to object to that law being applied to him under which he has 
chosen to place himself by adopting his new religion, nor would bo allow- 
ed to say that his law was different from the interpretation that the Court 
would put upon it even though that interi»retation bo affected by tho 
Caste Disabilities Removal Act. 

It docs not seem necessary again to go over the ground just cover- 3. Both piaintio 
ed, in order to consich*r cases in which the person claiming maintenance 
is not a Mussulman. 
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iSimilar questions may arise when one of the parties is a Shiah and 
the other a Hanafi, for the former sect does not recognise the obligation 
to maintain collaterals. 

336. No person is liable to maintain any relative who is 
not related within the prohibited degrees by consanguinity. 

(1) N has a maternal uncle. Mu, and the son of a paternal uncle, 
Kpu. Mu is alone bound to maintain N, though Spu is the presumptive 
heir to the exclusion of Mu. i 

(2) In tlic last illustration, if, instead of Spu, there wore the foster- 
brother of N, he also would not bo obliged to maintain N,' though the 
foster-brother is wthin the prohibited degrees of relationship, — the 
reason being that the prohibition is not by consanguinity. 

337. (1) No person is obliged to maintain a collateral 
relation so long as the person to be maintained has any 
descendant or paternal ascendant able to maintain him. 

(2) The obligation of collaterals to provide mainten- 
ance when they co-exist with the mother (or a maternal 
ascendant^) is subject to the difference of opinion referred 
to in s. 326, above. 

(2) Liability how Shared amongst Collaterals- 

338. Where the maintenance of a Hanafi Mussulman 
is to be borne by his collateral relations, they have to bear 
it proiiortioiiately to their presumptive rights to inherit. 

N is neces.sitous, and has a lull sister, F-i, a consanguine sister, Cs, 
and a uterine sister, Us. Then Fs, (Js, and U-h, will have to boar jointly 
the expense of maintaining N, Fs paying throe-fifths, (Js one-fifth and 
Us one-fifth respectively. * 

339. Where one of several presumptive heirs of a 
Mussulman is not able to provide the share of the mainten- 
ance due from him under s. 338, above, the said share has 
to be provided by the other presumptive heirs ^ in pro- 
portion to their respective presumptive rights to inherit. ^ 

I Ball. I 484. would apply If one of the presumptive heirs is 

s Ui'd. 148. “ahspnt " or canuot be found ; sec comment to 

V See s. 283 (ll), above. *. all, lulow. 

* lied. 148 : Ball. 484 SemhU, the same tule 
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340 . Where none of the presumptive heirs of a Mus- Section 340. 
sulman is able to provide maintenance, under s. 338, above 5 existing pre- 
thc obligation to maintain devolves upon those collaterals to 
who would become presumptive heirs if all the existing 
presumptive heirs were to predecease the persoii who is * 
entitled to be maintained. ^ 

341 . The collaterals referred to in s. 340, abo'C, ate 

proport loiiatciy 

obliged to bear the expenses of the maintenance in tJie «'"h.iLthpjr 
proportion in which they would be presumptively entitled riKhwwoui.i 
to inherit, if all the existing presumptive heirs were to 
decease, and then immediately thereafter the person wlio 
is entitled to be maintained were to decease ; * provided 
that the said collaterals inaj recover back the said expenses 
from the existing presumptive heirs if and when they have, 
or any of them has, the means to repay the said expenses. * 

N is a person entitled to maintenance, and has a patei'iial imclo inuntruiioa 
I’u, a patoiiial aunt, l\t, and a maternal aunt il/cr, then I’u alone is 
obliged to maintain N ; if Pu has no moans, then Fa and Ma are 
both liable. ^ 

The rule is thus stated in the ‘ Durr-ul-Muklitar ’ : “ It is stated in sourest 
the “ Qunia,’ on the authority of the ‘ Hashiat-ul-Madani,’ that when the absent thou 
nearest relations within the prohibited degrees, on whom the obligation 
to provide maintenance rests, are absent, then the next in degree who is proN uie muin- 
present, may bo ordered to provide maintenance, with liberty to reco\cr 
the expenses thereof from the nearer when ho returns; so that if 
necessitous person has a full brother and a consanguino brother, and 
the full brother is absent and cannot bo found, then the authorities may 
order the consanguine brother to j)rovide maintenance, and then when 
the full brother returns, the consanguine brother will be able to recover 
back what ho had exi)ondod.” ^ 

342 . Where the obligation to maintahi a necessitous Devolution oi 
Mussulman is upon his collateral relations, and one ^ of 

the presumptive heirs is (a) not within the prohibited de- 
grees, or {b) the cause of the prohibition is other than of 

I Hall. 1, 464 (par. i) 4 Durr-ul-ilukMar, cli. on ynfuga, foal Vl, 

it See uommeut. ■> The biugular uieludey the pluiaL 

• Bml 1. 404. 
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Section 342. blood relationship, such presumptive heir * is not obliged 
to provide maintenance ; and his * liability devolves upon 
such persons as would have been liable under s. 339 or 340, 
above, if the said presumptive heir * had been unable to 
provide maintenance.^ 

N 3 is necessitous and has — 

(d) a son, S, who is unable to maintain N ; or 1 
(jB) a daughter, Z), w'ho is indigent and unmarried; J ’ 

(1) a full brother Fb, a consanguine half-brother Cb, and a 
uterine half-brother Ub ; or 

(2) a full sister Fs, a consanguine half-sister Cs, and a 
uterine half sister Us , — 

(.4) (1) WhcnN and S co-exist with Fb, etc., N must be maintained 
jointly by Fb and Ub ; the former providing 5 parts and the latter, 1 
Ijart ; but the maintenance of S is to bo paid by Fb alone, 

{B) (1) When N and D co-exist w'lthFfi, etc., they must bo main- 
tained by Fb alone. 

(A) (2) WhenNand S co-exist with Fs., otu.,N must bo maintained 
jointly by Fs, Cs and Us, providing respectively 3 parts, 1 part and 1 
part ; but S is to be maintained by Fs alone. 

{B) (2) When N and D co-exist with Fs, etc , they arc both to be 
maintained by Fs alone. 

§ 5. — Maintenance of Relatmts by A ffinity^ 

343. A Mussulman is not bound to maintain his son’s 
wife, unless his son is young and neither has means, nor is 
able to earn.* 

See the comment on s. 344, below, in which the principle underlying 
ss. 343 and 344 is explained. The ‘ Fatawa ‘Alamgiri ’ is not as definite 
on the point covered by the present section as it is on that covered by 
the next. The relevant portion is translated by Baillie as follows : It 
is also incumbent on a father to maintain liis son’s wife when the son is 
young, poor or infirm. It is stated however in the ‘ Mubsoot ’ that a 
father cannot be compelled to maintain the wife of his son.”*’ 

344. A Mussulman is not obliged to maintain his 

> I'lie alngulat includes the plunl. 
i BaU. T 464. 

a BaU. 1. 464-466 ; nnd s. S3S>, abovo. 


Son’s wife 
not to be mam- 
tallied. 


Futher’a ttife 
not to be main- 
tained. 


4 Bad. 1. 4.')8 (par. :i). 
• Bad. I. t.'i.S, (par. 3). 
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father’s wife, who is not his mother, imless his father is iSkction 344 . 
weak and infirm, and has not the means to maintain her.’ 

The following is a translation of an extract from the ‘ Durr-ul- Maiutciian<;»' 
Mukhtar ' : “It is stated in the ‘ Mnkhtar ’ and the ‘ Multaqa ’ that 
maintenance is duo to the wife of the son from the father of thii son, if 
the latter is a minor and indigent or disabled : and if the husband i.> 
absent, his father will bo ordered to provide the wife with maiiitenunce 3 
In the same way the mother will be ordered to provide maintenaiKo. jimtancfs 
with liberty to recover it from the father, w'hen he returns ; and in the 

‘ ' tpiiaiice H til 

same way the son will be ordered to provide maintenance for his rnotliei . be proMiici 
with liberty to recover it from her hu.sbaiid. when he return-s after his 
absence, whether he be his own father, or step-father ; and .similarly a 
brother will be ordered to maintain the child of his absent brother with prinwniv 
liberty to recover it from the absentee when he 'eturiis . and in the same 
way maintenance will be ordered a.s agaui-st the remoter relatives when 
the nearer are absent, with liberty to re< over from the fnearer] absentee 
when he returns. ”3 

This section and the preceding one illustrate the broad principle that only blood 
only blood relation gives the title to maintenance in Muhammadan law. 

The daughter-in-law or step-mother has to be maintained only in so maintenance, 
far as the father orson has respectively to provide the other’s necessaries ; 
since it is the duty of the husband to maintain his wife, it is supplying 
part of the son’s or father’s necessities to maintain the daughter-in- 
law or step-mother. 

In England also the liability to maintain poor relations applies to English law. 
blood relations only,* and a man is not bound to maintain his wife’s 
mother. In deciding to this effect, Pratt, C. J., said, “ By the law of 
nature a man was bound to take care of his own father and mother, but suppon due 
there being no temporal obligation to enforce that law' of nature, it was 
found necessary to establish it by Act of Parliament, and that can be nature. * 
extended no further than the law' of nature went before, and the law of 
nature does not reach to this case.”^ 

By the French Civil Code, however, it is provided that sons-in-law French code: 
and daughters-in-law owe support to their father-in-law and raother-in- 
law “ who are in want,” but the right “ceases on a second marriage by to father-in-law 
the mother-in-law, ’’ etc. The right is reciprocal.** But “ a judgment held wntwrT 

to policy of 

1 BaU. I. 461 (par. 2). c. 2, s. 6; Campbell, *' Ruling Cases," XXI, 337. the laws In the 

2 Liberty to have recourse to the husband •■> Hex v. Munday (1718), 1 Strange, 190. I’nited States 

seems to be Implied. See ss. 283, 300-311, above. 6 French CIvU Code, artt , 205-207, translation 

a Durr-ul-MuHUir, eh. on Xafaqn, fast Iv. by Henry Cacliard 

* Under the Poor Relief Act (1801), 43 Elia. 
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Skction .‘J44. m .accordance •w'itli this provision having been recently obtained from 
th(‘ French Courts, the American Courts refused to give effect to it in 
the United States, as beiirg contrary to t!\o policy of the laws in that 
country.”! 


§ 6.— Maintenance of an Executor. 


344a. llic texts refer to the right of an executor to 
be maintaine<l out of the property of a minor, but this 
riglit cannot, it is submitted, be asserted in British India. 


tar ' »in main- 
tPiiancR due 

(tiiariUiiTi) 
out of i-stati- 
of mmot. 


The following is a translation of a passage that occurs in the ‘ Dnrr- 
nl-lVfukhtar ’ ; “ Tf a iicrsonis engaged in the affairs of another, then the 
maintenance of the forinor is duo from the latter, as for instance the 
maifitonanco of the Qazi and Jhifti and their families is duo from the 
public treasury , . . and in the same way the maintenance of an exe- 
cutor wasi ’) is duo from the estate of the deceased during the period 
that the executor is engaged in the affairs of Ihe minor : So it is stated 
in tlio ‘ ZaiPi.’ ” 2 'I’ho rule of fTanafi law that the ‘ wasi ’ may take 
the expenses of his maintenance from the minor whose property is in 
his charge, cannot, it appears clear, have any effect in British India, 
inasmuch as in his ca])acit.y both as guardian and as executor ho is con- 
sidered as a trustee, and as such is not allowed to d(>rive any sort of 
benefit from his odice.'! 


I Holland, “ Jurisprudence,” 218, referrlns to J Durr-ul-Mukhtai. ch. im Nittaqa, ftnl 1. 
./(turnal <lu 1>rod Inf, Vrire, VI. 22. j Sec ImlUii Tni'sls ^ ct., ss. GO, .'>1. 



CHAPTER IX. 

GIFTS. 


§ 1. — Preliminary. 

(1) Explanation of Terms. 

345. (1 ) When a person governed by Muhammadan law Declaration of 

signifies his willingness to make to another, an immediate Jlnlrtediate 
and unconditional transfer, without < onsideration,' of tlie 
ownership of, or of rights in, existing and specified property, 
with a view to obtaining the assent of tliat other to such 
transfer, he is said to make “a declaration of gift.”^ 

(2) The person making the declaration of gift is called Donor, 
the “donor,” the person in whose favour the gift is declared dowc. 

is called the “donee,” and the property or rights of which subject ot 
the gift is made is or are called the “subject of gift.”^ 

(3) When the donee signifies his assent to the declara- Acceptanco 
tion of gift, he is said to “ accept the gift.” 

(4) A declaration of gift is said to be “ valid ” when the vaiidgift. 
transfer of property or rights which is purported to be made, is 
capable of being given effect to in accordance with law, so that 

the donee is, after the completion of the gift, entitled to retain 
[or to be ])laced in] possession of the said property, or has the 
rights vested in him, which arc so purported to be transferred. ^ 


1 Hell. 482 (col. i) ; Bail. T. .'i07 : II. 203. If 
there is a euiulitioii, it is nut enforceable, us beiiiit 
repiiKiiant to .t h\ha. If a hiba is nunle from 
any pious or reiigiuiis inutivc, it is louslilered to 
bring a consideration with it, and it bcl'omes a 
sadaqa, on which see s. 437, below. A religions 
motive therefore does not invalidate a gift, but 
has the effect of making it irrevocable. The 
dicta of Beainan, J., in Jaimbai\. H. D. SMtut 
(1910) 34 Bom. 604, 609 ; 12 Bom. L. B. 346 (see 
also comment to s. 406, below) and in CanHumnily 
v. Curr!mb?iai{\0\0) 13 Bom. B. R. 717, 771, 
772 do not appear therefiHe to be accurate. 

* Bail. 1. .'>07, II. 203. The declaration or 
proposal of hiba may be in the past tense, as m 
ill, (1). See comment. See also s. 437, below . a 


gift which would be a hiba if there is no religious 
motive, becomes a sailaga if there Is any re« 
buioiis motive, and then the gift is irrevocable, 
and need not be accepted. 

3 In Arabic icaAi6(=donur), mauhub{lahu=: 
donee) and inauAu6(=sub]cct of gift)rcspcctivcly. 

* Bail. I. 507, 508, II. 204 ; Hed. 482. As pos- 
session is an essential ot a valid gift in Muham- 
niaibui law. it seldom happens tliat the donee is 
entitled " to be placed in possession,” but it may 
happen where a gift has been accepted (withpos- 
sesslon)by one person on behalf of another. More- 
over the notion of " property ", has been much 
extended In modern systems of law. and gifts of 
rights that are not capable of being corporeally 
taken posses'-ion of, have been recognised. 

3Cu 
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TNCIDENTS AND STAGES OF * HTBA’ AND “iWAZ. 


n«T)niior; RKBeoIpIrnt (dnnor); Ovsnbjpft nf Gilt ; 
Giw««bii-('t of Gift with Short ; It ‘Iwaz uiidiT Shari. 


‘ HiBA ' j • IflBA BIL ‘IWAZ ' 

(1) D ‘ makes a deciuratiuit o[ Ihe ‘ hiha ’ of an 

article, G, 1<> T?,-- 

(2) R aocepto (he ‘ hiba of G, ami. — 

(3) D trnnsfora G to K,- - 


‘ lIlB V )IA SHABT TJI, *I\VA7, ’ 


(1) D ‘ makes a iloi larntion of the ‘ luha’ of 

an article, GS, toR,— 

atipulatinc, (bat R should Rive, by way 

of* *iwaz,' an article, ly, to D. 

(2) R accepts the ‘Juba’ of Gs. on thosoterms. 

(3) 1) trnnsfora GS to R — 


(A) the fmmferi.s revorable, «>W G remaina 
in the hunda of It nv the 'tuhjert of a 
‘ hiha,' and — 


(1) The transfer is revocable, and 6s 
teinains in the hands of R as the 
subject of a (jift, (in’I — 


(/?) R is not boHivi to mal'e, ani/ leltirn to D — ' 


(4) and if R does (4) still, if R olTora ti. 
not mako <my | make fjift of I, as a 

return- I ivluni for G, — 


G reinaim iiiR's 
possession as the 
subject of a .simple 
* hil>a.' 


(ft) D IS not bound to accept 
I m II return for 6.-- 


( li) R is net bound to make an,;/ return to D 
(either of Is. or of ani/thing else ) — 

(t) and if R does] (4) but il ho offers to 
not offer to make | make the stipulated 

the stipulated re- I return,' — 

turn,-- I 

Gs remains in R'.s I 
possession as the , 
street of a simple 1 
'hiba,' sohtch may 
consequently be te- ; 
coked. ' 

' (.')) I) is honiuV to accept 
Is (IS an ‘ -lU'in' for GS — 


(G) If 1) (G) If 1) accepts 
dors luit I as a return, 

.vccopt I, - then — 

G remains 
in R's pos- , 
seas ion us ' 
a simple 
‘ hilsi.' 

[7) After R 

takes posses - 

•sioii of 1.— 

G and I hetony 
to R and D irre- 
vocMbly : G «» the 
subject of a ‘hiba 
bit and 

' I of an ‘ iiwaz ' 


(li) If \) ncct‘i>ts Is as a 
return — • 


I (7) and R gives posaes- 
I .sum of Gs to 1), — 


' G and IS ?e.speclively, 
belony to R and D with 
j the incidents of a. .sale . " 


1 This point 
* Xote Mint t 


r>csl„,f .loulitfiil. .'ice s. 115 (i) Mow. espeeially the words, in [ ]. and the footnote tliereto. 

.Klents .,f -i s;.i,. rcult only „fter th.- whole, tronsnetion is eotopleteil ; ,inrlng i(,s completloi, th« 
very ililfi iei,t liom I'wse ut aii ngreenu-nt to buy and sell, or to barter. 
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(5) A gift is said to be “ void ” when the transfer of Suction 345. 
property or rights which is declared, or purported to beVo»i?*ft- 
made, is of no effect in law. 

(6) A gift is said to be “ incoinidete,” or “inelfectual” 
when the gift fails, because, tliough the declaration of gift 
is valid (and the transfer which the donor intended to 
make was such a transfer as he could effectually have made 
in law), yet the intention of the donor has not been ,,o 
carried out as to effectuate it in law. 

(7) In the illustrations in this Chapter, the leHi'r 
generally stands for the donor ;H for the donee (recipient): 

H for husband ; W for wife ; K for father; and S for son. 

(1) D says to R, I havo givou you this or made you tlic jnopiictoi’ ot ///» irtumv^. 
this. This is a valid declaration of gift.^ 

(2) The following arc express forms of valid iloclaratioiis of gift 
(“which have been appropriated to the purpose ’) .2 — 

“ 1 have given this thing to thee : ” 

“ 1 have invested thee with the property of it ; 

“ I have made it to thee ; ” 

“ This is to thee. ”2 

(3) The following are implied forms of valid declarations of gift ; — 

“ Thy garments is this piece of cloth 
“ I have invested thee with this mansion for thy age." 

(4) D says to R, “ I have mounted thee on this beast ’ This is a 
loan, ifnless D intends thereby to make a gift. 

It is not easy to give a complete or satisfactory delinitioi' of gift. Doiim' ou of 
The following remarks may seive to make up for the shortcomings 
of the definition given above. (1) It is often assumed in British India 
that the expression gift is the exact equivalent of ‘ hiba and both are . ■ ,mrrowei 

taken to connote all transfers of jiropcrty without consideration. Gift, 
however, is a word of much wider connotation than ‘ hiba.’ (2) In the 
next place it is frequently supposed, in oversight of the effect of 
ss. 406-419, and 437-455, below, and sometimes oven of the law relating to 
‘ waqf,’ that all voluntai-y transfers of property in Muhammadan law 
must fall under the designation of, and be subject to the law applicable 

1 Hail. II. HOJ ; Kanirhai v. Alum hhait (IlUO). 2 Bail. I. OOU, (// T-10), 11. :>03, («. 7.lo)und 
I Boni. 170. iSfo 8. jf, aliu\o, and cotmueiit thereto. 
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GIFTS 


Skction 34'). 

Splitting up Ilf 
ownerbhip of a 
single object. 


Dccla ret 1011 
and :icce|it<i[ico 
by iiiipllcatloii. 


Qiltand beciucst. 


to, ‘ hiba, ’ and, consequently, that any attempted transfer without 
consideration, which does not satisfy the rules relating to ‘ hiba,’ must 
be ineffectual. (3) The expressions pro])erty and transfer have very 
different meanings a.ssoeiated with them in more recent systems of law 
from what they denote in earlier systems Muhammadan law, or at 
least the primitive notions of the Pre- Islamic customary law on which so 
much of the present-day law is based, may be .said to have “abhorred” 
a splitting u2) of the ownership of the .same physical object amongst 
more persons than one. It tended, therefore, to recognise only one person 
as having rights over one object at one time. This remark is not made 
in forgetfulness of the fact that the tribe or family as a whole was the 
owner of jiroperty in primitive times. tSuch joint ownershij) may in 
jiart have been one of the forces that helped to overcome the abhorrence 
of the law against the splitting uj) of ownershi]). Vet, where a body 
of persons hold property in common, there is no splitting u]) of the 
notion of ownorshix) ; the body of jicrsons is considered as one unit in 
the eye of the law, and the law is not faced with jiroblems caused 
by “confusion” of rights or “ jiartieiijation in the ownership” of the 
same corporeal object : the notion or device of proijerty being held 
‘ i)er mie et per tout ’ removes the difficulty. (4) A system of law may 
find itself forced to recognise the existence of rights short of full 
ownership over proi)erty, but the recognition is at first restricted to case.s 
where circumstances make it impossible to ovc-rlook the splitting uj) 
of the component parts of ownership, and such voluntary acts as place 
the law face to face with luoblems requiring deii< ate iidjustinonts are 
discountenanced: until the law is administered both by and for persons 
whose minds have reached the stage of dcvclojiment when questions 
of such delicacy arc not only v.itliin their percctition, but raise no 
feelings of abhorrence, the law does not recognise the existence of the 
notions themselves. A third stage is reached when subtle rcasoners 
delight in dialectical refinements. 

“ Even when the declaration and aeceiit.ince are not expressed in 
words, solongas the intention is evidenced by conduct, it would be suffi- 
cient.” 1 “ Jf a man gives a thing to another .saying, ' I give this to thee, ’ 

and the donee takes possession without saying a word, it is valid.” 

Where the declaration is in the form of a gift ‘in fiituro,’ it may be 
invalid as such, but may operate as a will.=‘ But if the words are “ I 
have adopted A B to succeed to my property,” it is neither a deed of gift 

1 Amuir All, I. oa. utiiig Iladdul MukhUtr jassago translated from Jmm'-uth-Shdtai in the 
IVj 777. comment to i. 410, below. 

* lb. 1. Oa, citing id. IV, 7S1. uiul sec Uie <« Kmum v. Hhaitla Jiibt (187j), 7 JN. W. ilia. 
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nor a In ‘Muhammad Ikramudin v. Najiban ’ * the possibility Section 345. 

of an apparent sale having been intended to be a gift was considered, 
and rejected. 


(2) Constituents of Gift. 

346. Where the donor makes a declaration of gift, and < ot 

the donee accepts the gift,® and the donor transfers posses- i! oVdaratio... 
sion of the subject of the gift to the donee without uny j. 
consideration, the gift is complete; provided that ^ (1) when* 
a father [or other guardian'*] make a declaration of gift m 
favour of his minor child [or other ward 'j no acceptanc.'c is \'Mi,(aucr 
necessary by the child® [or ward;®] and (2) whore there isi^ i.lmor 
no real and ‘bona fide’ intention to make a gift the alleged 
gift may be of no effect, and the ownership of the projicrty til lllHkl'Klf'. 
may not be transferred from the donor to the donee.’ 

Explanation . — Where possession of the subject of the 
gift is not transferred to thc donee, the gift is void, and there 
is no transfer of ownership from the donor to the tlonee. 

i) purports to make u gift of two houses to H, but transfers iiossessiori niu^irunon. 
of only one of them : 11 becomes the owner of the house of which posses- 
sion is transferred; but the other house remains in the ownerslup of 1). ^ 

1. INCHOATE OR IMPERFECT GIFTS. 

Confusion w frequently caused by rrferring to a gift as having been imiioatc 
made, when what is meant to be expressed is that a declaration of gift 
has been made, or that a person has purported to accept a gift in regard 
to which a valid declaration may or may not have been made, or that a 
transfer is purported to be made with or without a valid declaration or 
acceptance. It is onl}' when all the three elements, viz., tleelaration, 
acceiitance, and transfer are present, that a gift can be said to be made. 


1 Jenu'unl Stnufijff I'Obu Kutgjre \ . JeM Siheeii 
Vbby Nini/jtc (18M) 3 Moo. J. A. ; (! W. R. 
(P.C.) 40. 

» (1808) :J0 All. 447 , 23 1. A. 137. 

a .V Rift U not Milld without vi'rhiil aci'Kiitaiirr. 
Uail. 1. 343 (/. 17), wliioh c.xpluliis the eileot of 
Bail. 1. 307 (/. 6) ; Hall. 11. 204 («. 1-2). See 
also A'adii; Ilasain Khan v Hauhlm Ali Khan 
(1016) 38 AU. 627, 646, et pamm (1>. c.) ; in this 
cage acceptance of the “ gift '* teas Iniportent, 
as it purported to be in lieu of mahr. 

* Hed. 482 (col. il.) ; Ball. 1. :.07-30a, Jl. 204; 


hamaruHHitM Hibi \ Jlihi (1880) 3 All. 

266. 

See, S.S. 396-300 (.ibout possession), below. 

« Uail. I. .310 (H. 18-20), 320 (par. 2). 

' AmerroonUta v. Abcilouiii.ita (1875) 2 1. A. 
87 ; 15 Bcuk. L. R. 67 ; 23 W. R. 208. See com- 
ment to g. 352, and to « 462, below, with the case 
there cited ; Watson <D Co. v. RamehaM Dutt 
(1800) 18 cal. 10. 18 (P.C ). 

8 Siahomtd Fand v. Mahomed Abdiu Oafur 
U012) 15 Cal. L. 3 11. 
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2 IMPORTANCE OF DONOR’S INTENT. 
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Gifts pure and 
sbeohite. 


fienami 

transactions, 
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It is necessary here to advert to another point, which might seem 
too clear to be controverted, but which, perhaps, for that very reason, is 
often overlooked. Though a gift might be purported to be made, and 
every overt action might appear to have been taken that the law requires 
to be taken for the completion of a gift, yet if there is no real and bona 
tide intention to make a gift, there may be no transfer of the ownership 
of the subject of gift. * The whole transaction will be merely nugatory. 
In considering the effect of these remarks it must not be overlooked that 
frequently owing to estoppel or otherwise the donor or liis .successor in 
interest cannot be heard to say that no real and bon& fide gift was intended. 
On the otJier hand, the significance of the donoi-’s real desires is greatly 
enhanced where the intention to make no gift emerges in the unhallowed 
companionship of a desire to defraud or defeat creditors, Ameeroonissa’s 
case * is considered below in some detail, as the significance of their 
Lordships’ remarks seems to have been overlooked, buried as they are in 
a recital of complicated facts. It will be clear from what is cited, that 
the intention of the donor is of importance in cases other than those 
where it is vitiated with a desire to defraud or defeat creditors. As 
remarked by Sir Barnes Peacock in the course of argument, “ The 
mode in which the father (tho donor) dealt with the profits (after the 
ostensible completion of the gift) would be important as regards the 
bonfi fides and completeness of the gift, as throTiing light upon the 
intention ® and in the course of their judgment their Lordships said : 

Those ikrars, if genuine, modified the operation of the three hibba 
namahs, or deeds of gift . . . containing ostensibly absolute gifts.’(p.lOl). 

“ If the hibbas are to be construed as they (their Lordships) think they 
should be, by the light reflected upon them by the ikrars, absolute and 
pure gifts of the property were not intended; and therefore the principles 
of law governing such gifts are not applicable to the transaction. ” (p. 106). 

“ Their Lordships ... are disposed to adopt the opinion of the judge that 
an absolute gift was not intended and that the transaction was either 
purely benamee or more probably to bo followed by a family settle- 
ment.” (p. 111). “ The rights of the parties ought, therefore, in 
their Lordships’ opinion, to be governed by tho provisions contained 
in the hibbas of the 19th of Assim, 1256, and the 12th of Joistee, 1258, 
and in the three ikrars, read and construed as a whole ; and may be 


1 It miut not be overlooked, bowever, that text h subject to this important qualifleation. 
(requently, owing to estoppel at otherwise, the * Amttroomua v. Ahtdwmiwa (1875) 2 I. A. 
donor cannot be held to say that no real and 87 15 Rcm: t.. R (17, ZHW' R.2ns. 
bona fldp piftwn* Inlmripfi What la said In th" 
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declared and enforced, if necessary, in a suit 'properly framed for that Section 346, 

purpose. The form of the present suit does not allow of these rights 

being so declared in it. The only prayer in the plaint is to have the 

ikrars set aside as fabricated, and the Plaintiff put into possession of 

the properties claim^ with mesne profits. Their Lordships being of 

opinion that the Ikrars are genuine, the prayer to set them a.side cannot, 

of course, be granted, nor can the father’s possession be treated as 

wrongful, so as to justify the claim of the son to remove him from it 

The ikrars clearly provided that the father should have the possession 

and control of the property during his life , and any rights, therefore, 

which others may have under them to any share of the profits aceruiug 

in his lifetime could only bo onforccfl in a suit charging hi m in the charm ter 

of manager. The present suit which treats liira a.s a trespa.-oer liable 

to mesne profits cannot be sustained.” (pp. Ill, 112.) 

In an earlier portion of the ju*lgioent in the same ca.se it is said. Colourable 
..T. ,, .t . r . . tranwtlon*. 

It IS enough for their Lordships in this place to say there are circum- 
stances in the case which favour this .’ontention,” — viz., ” that the 
transfers were colourable, and only with the view to making the son the 
ostensible owner ; or if not purely benamee, that they were not intended 
to operate exclusively for the son’s benefit, but were made subject to a 
future settlement.” (p. 104.) But their Lordships did not think it 
“necessary to go at large into this question.” The circumstances to 
which their Lordships allude as favouring tliis contention are thus stated 
by them : “ although all proceedings relating to the e.stato were subse- 
quently to the liibbahs in the son’s name, the father remained in actual 
possession and receipt of the profits of the properties and in the 
uncontrolled management of them.” (pp. 103-104). 

See also (Nawal) Ibrahim Khan v. IJmmat-ul-Zohra,’ i which i.s 
more fully referred to in the comment to .s. 405, lielow, and compare the 
comment to s. 402, below. 

The extracts given above bring out the following sub-sidiary points • Donor’s conduct 
(1) In determining what the intention of the donor was, the Privy Council 
take into consideration liis acts and conduct after the completion of the 
gift. (2) They refer without any abhorrence to a transaction in which 
a gift which is not absolute and pure is intended to be made. (3) A gift 
with provisions for the possession and control of the property by the 
donor during his lifetime could, it is stated, have been declared and enfor- 
ced, in a spit. (4) The actual possession and control of the donor after the 
gift, did not, in the particular circiimstanctis. make their Lordships jump 


)■ (ISOO) 10 All. 2«7 ; 89 }. A. 1. 
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Section 346. either to the conclusion that the gift and the transaction as a whole 
were altogether void, or to the other extreme that such possession or 
control and the agreements ( ‘ ikrars ’ ) explaining the state of affairs 
and the intentionsof the donor, were to bo entirely ignored and the gift 
enforced as though it were an absolute one : they refused to declare 
that the ‘ ikrars ’ were void. On this last point s. 352, below, and the 
ease there noted .should also be considered. 

EiiRiiHi! law In English law there are three modes in whicli a gift ‘ inter vivos ’ 

can be perfectly made, namely (1) by deed or instrument in writing, 
(2) by delivery, in cases where the subject of the gift admits of delivery, (1) 
by a decharation of trust, which is the equitable equivalent of a gift, t 


13) Oral Gift. 


Uitt iii.'tv lie 
made orally. 


Exception. 


out cjl immovalili> 
propel ty ina> tie 
oral. 


347. Neither the declaration nor acceptance of a 
gift governed by Muhammadan law need be made in writ- 
ing, wli ether the subject of the gift is movable or immov- 
able. 2 But registration is necessary, where (a) there is an 
instrument of gift* (6) of immovable property (c) situate 
in a district ^ in which any of the Acts relating to Kegis- 
tratioii'*’ lias come into force, such document* having 
been executed on or after the dati^ on which such Act 
came into force in the said district : no such document, * 
unless it has been registered, will affect any immovable 
property comprised tlicrein, or be received as evidence of 
any transaction affecting such property. * 

It has l)cen stated in a decision that® ; ‘ It is lirinly settled that 
under the Muhammadan law, a gift of immovable properties can be made 
verbally without recourse to a written and registered document. In 
tlie case of ‘ Kamamnnisaa Bibi v. Husaini Bibi a verbal gift of landed 
jiroperty if followed by a transfer of posaession was considered valid. 
Section 123 of the Transfer of Property Act, no doubt, requires that a 


1 KftlHbiiry,“r.aw»«if KiiRlaiiil," XV, MKi.n. 873. 

* JlariiaRlitpn 198-100 (rasp 2), Kamaruii- 
7}isiia Btbi V. Husanu Bibi (1880), .3 All. 260 
(!■(') (spp beldw s. 404 ill ) . Jabedaitf«\a v. Xnjtb- 
nhUlam (1910) 15 Cal. W. X. 266. 

3 See the Indian BeRistrotion .Art XVI of 1908, 
ss. 17. 49. The words " instrument "and “doen- 
ment" have been retained in this work to eon- 
torm to (he phra-eoloRv of the Act 

4 / f„ lallmK under the Iniimn Kef;i-<traUon 


Al t, ss. 2 (.1), 5. 

5 The followinR Arts specified in a. 17 of the 
Indian BcRistratlon Act are intended to be 
referred to and no others, viz , Act XVI of 1864, 
XX of 1806, Vlir of 1871, III of 1877, XVI 
of 1908. 

6 Jabedanezsa v. Najibal Islam (1910) 15 C'ui. 
W. X. 328. See also Karam IMi v. Sharfudin 
(1910) 38 AU. 212. 

1 (1880) 3 All. 266 (P.r.) 
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gift of immovabl'e properties must be effected by a registered instrument Section 347. 
signed by or on behalf of the donor and attested by at least two witnesses ; 
but section 12D makes an exception in favour of gifts effected under any 
rule of Muhammadan law.”* Thegiftin* Kamamnnissa Bibi's case ^ was 
originally made without a registered document. But “about six weeks 
afterwards a raukhtar-nama" w'as executed, which contains a reference to 

the gift The gift is not cursorily mentioned ... it was intended 

to carry into effect the gift which it alleged that he (the donor) had made 
a short time before.” (p. 272.) This ‘ mukhtar-nama’ was registore<l, 
as appears from p. 27-3 of the report. But ss. 17 and 49 of the Indian 
Registration Act do not require a registered instrument for the validity 
of a gift. All that .seems to bo required is, that, where there is an 
instrument, it should bo registerctl. Similarly attestation is in no case 
necessary.'* It is, however, dear that unless there is an instrument of 
gift, there must be great difficulty in proving it, where disputes arise. 


§ — Legal Incidents of Gift in British India. 

(1) *Hiba ’ under Muhammadan Law. 

(a) Interest Transferred under •Hiba.’ 

348. (1) The legal effect of a ‘hiba’ ^ is that it effect of 
transfers the immediate and absolute ownership of the 
subject of the ‘ hiba ’ to the donee ; ' and (save as herein- 
after provided) where the property which forms the sub- 
ject of the ‘ hiba’ is purported to be transferred to the 
donee with conditions, or restrictions, as to its use, or dis- 
posal, or alienation,® the conditions or restrictions are 
void, and the ‘ hiba ’ is absolute.^ 

(2) Semble, according to Hanafi law, the donor, by 'simni uw.) 
making a declaration of ‘ hiba ’ ^ is conclusively presumed to transfer all 
by the use of the word ‘ hiba ’ to have intended to transfer hlVubtSof 
the whole of his interest in the subject of the ‘ hiba,’ and 

1 See p. 372. n. fl. made where the donor does not have the d<mi~ 

* (1880) 3 All. 266 (p.c.) niunt over the aubjert ; and I'onsequently cannot 

3 Karam t^hi v Shnrftiddin (1916) 3S All. transfer the dommiitm even though he transfers 
212. all the rights he jiossesst's. 

« See comments to ss. 34.5 and 348. s {Ifabob Amiruddaula MuhamTnad Kai-ya) 

5 So that the creation of limited estates (lie- Huimw Xhait Jia/uidur v. Nal^i Srinintsa 
low ss, 90 rt neq.) cannot be called making a hiba-, Charlu (1871) 6 Mad H. ('. U . 3.56 ; and see lU. 

HOT strictly speaking laii a AiIh( Iw .said to tw 7 Uail. 1. au8, MU ifl. l-j). 
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Sbotion 348 . any restriction that is purported to bo annexed to the 
donee’s full ownership in the subject of ‘ hiba ’ is held to 
bo void, as being repugnant to the expressed intention of 
the donor. ^ 

(Shiah law.) (3) Accorduig to Shiah law, the use of the word ‘ hiba ’ 

transfer part m a declaration by the donor docs not conclusively prove 

In subject of his intention to part with all his interest in the subject of 

gift to the donee, but the intention of the donor has to be 
gathered, as far as possible, from the whole of the declara- 
tion ; and if any limitations are imposed on the donee’s 
ownership of the subject of gift, they are to be given effect 
to, unless they are opposed to any law.^ 
lUuttnttions. j) makes a gift of a house to R and Ra, for their residence, and 

that of their heirs, generation after generation, declaring that if R and 
Ra sell or mortgage the house, D and his heirs will have a claim on the 
house, but not otherwise. Held, that under both Sunni and Shiah law 
R and Ra take an absolute estate. 3 

(2) D says to R, “ this mansion is to thee ‘ * umri’ [t.c. , for thy age, 

‘ *umr ’], or ‘ hyati ’ [for thy life, ‘ hyat ’], and when thou art dead, it 
reverts to me,” — in which case, in Hanaii law, the gift is lawful, and the 
condition void.* In Shiah law it would constitute a life-estate. * 

(3) D says to R, “ this * hiba ’ is to thee, and to those that follow 
after thee.” In Sunni law it would be a gift of an absolute estate to R, 

“ the latter words being treated as a surplusage.”® In Shiah law R would 
have a life-estate, if it is held that the intention was that the latter 
words should be words of limitation. ’ 

(4) D makes a gift to R on condition that D has an option of can- 
celling the gift for three days. The gift is valid, but the option is void.’ 

(6) D gives to R a female slave, and stipulates that R should not 
sell her ; or that R should sell her to a particular person, or restore her to 


I Ball. I. 50R, 590; Hed. 488, 489, cf. Muham- 
mad Shaft Khan v. Musiammat Lalijan 11 Ind. 
Cas. 702. 

! Sec comment ; and iU. (7). 

1 Na»ir Husain v Sughra Begum (1888) 5 AU. 
50.1 : cf. Sulman Kadr v. Dorab AH Khan (1881) 
8 fal 1 ; 8 I. A. 117 ; cf. below 8. 408. i«. 2 
(stipulation that Income may be returned). 

* Ball. I .509, II. 203 ; cf. Sukman Kadr v. 
Dorab Ah Khan, 8 Cal. 1 ; 8 I. A 117, 121, 123 ; 
Hed. 309. 

Ball. II. 220-227 ; Banoo Begum v. Mir Abed 


AH (1907), 32 Bom. 172. 

# Ball. I. 510. 

7 Ball. I. 537. Of course D has sencral pow- 
ers of “ revocation ” (.as distingulBhed from 
“ cancellation ”) : .see s. 420 el seq. This ill. 
occurs twice in the Faiau'a >Alamgxri and la omit- 
ted in Ball. I 500 (f. 1). See, however, about 
mahr, s. 412. The Muhammadan law as to the 
release of debt is the same as that of gifts ; but 
it would be governed in India by the Contract, 
Limitation, and Transfer of Property Acts, 
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D aftei a month. All these gifts would be valid absolutely under SEOnoir 348. 
Hanafi law.* Under Shiah law the last would be a valid grant for a mw^otiotu. 
limited period.* 

(6) D says to R ; “ my mansion is thine ‘ ruqba, meaning thereby: 

“ if thou diest it is mine, if I die it is thine,”* [i.e., that it will belong to 
Rif he survives D]. This may be interpreted (a) as a suspension of the 
gift upon a contingency, viz., upon the decease of D, in which case the 
gift is void (as Abu Hanifa and Imam Muhammad hold) or (b) as a gift 
of a house with the condition of ‘ruqba,’ “in which case the gift is 
valid absolutely and the condition void ” (so Abu Yusuf holds)* or jc) 
as a special class of limited interests which the Shiah law permits. 

(7) The following is a translation from a Shiah text, which occurs 
while the author is dealing with the forms in which limited interests 
( ‘ sukna ’ ‘ ’umra’ and ‘ ruqba ’ ) may be created : “ The contract implies 
the utterance of any of the following formula): ‘ I give you the hou.se ’ 

. . for your life . . by ‘ sukna ’ or ‘ ’uinra ’ or ‘ ruqba ’ or the utter- 
ance of any of the following formula : ‘ 1 have made ‘ hiba ’ to you of the 
* corpus ’ of this house, on condition that if you die before mo, the same 
shall revert to me, and that if I die before you the same will continue 
to be yours.’ It has boon, said that this (last formula) must obviously 
(bo interpreted to) moan, that the corpus of the property is permanently 
settled, as is related ... on the authority of the Sunni jurists.*’* 

1. THE TERM ‘ HIBA ’ BXFL.UNED AHD DISTINQHISHED 

* Hiba,’ according to the ‘ Fatawa ‘Alamgiri,’ “is of two kinds, • mba’ impii«8 
‘ tumlcek ’ and ‘ iskat,’ which means literally to cause to fall or ex- 
tinguish.”* estate. 

“ When,” says Syed Ameer Ali,® “ a grant is made with the w'ord 
‘hiba,’ it implies, generally speaking, the grant of an absolute estate: 
for ‘ hiba ’ is defined to be an act by which one person transfers to another, 
gratuitously, without the motive of ‘ kurbat,’® i.e., of pleasing God, 
accompanied by immediate transfer, constructive or actual, the entire 
and absolute property (‘ milk ’ *®) in a certain thing. Such a transfer 
in the Arabic language is also constituted by the words ‘ au-nahila ’ ** 

(a present) and ‘ al-atia.’ In Hindustani the word ‘ atia ’ is equivocal, 


1 Hed. 488 : BaU I. 538. 
t See SB. 447 et ttq., below. 
i Ball. I. 58 (0. 4-7). 
a Hed. 488 (col. 1. par. 3). 

8 See 1 . 446 H utu below. 

0 JauxMMO-Ealam U. 618. 

) Ball. 1. 608. 

H " Mubammadan Law,” I. 112. This pas- 


sage occars in tbe chapter dealing with the Shiah 
law otgiltR. 

9 Literally ” approach (to God).” 

to Milk is explained more fully In the next 
paragraph, cf. a. 366. 

11 Spelt nuhulut. Bail. II. 203, nuhia. Ball. I. 
01. The final t la not neceaBUily vocal In some 
Arabic worda. 
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Section 348. and so are the words ‘ dena ’ and ‘ bakhshna.’ When grants are made 
with these words, the intention Of the grantor must be examined from the 
context of the deed and surrounding circumstances, viz., whether he 
intended an absolute gift, or to convey only a limited interest.”^ 

The meaning of ‘ milk,’ as given by Kichardson in his Arabic and 
Persian Dictionary, is “possessing, having dominion.” Kasirnirski is 
very clear and explicit about the absolntc and physical nature of the 
dominion : “Tenir unc chose, apres I’avoir saisir avee la main (‘av. acc.’) 
2. Contenir qudque chose, screndre maitre dc quclque chose. 3. Posseder 
quelquechosiK ctreen possession de . . . (‘av.aco. delach,’),” etc. Then 
as rogard.s ‘tamlik,’ Richardson explains it as “constituting possessor, 
appointing master, or chief, giving in perpetuity,” and Kasirnirski 
“ 1. Mettrc quelqu’un en possession de quelquc chose, (’av acc. de la p. 
et acc dc la ch. ) 2. Faire quelqu'un roi. ’^ 

These definitions indicate that ‘ hiba ’ cannot be taken to be the 
generic term for transfers without consideration : it is doubtful whether, 
strictly speaking, the term ‘hiba’ can be applied to a transfer (>\'ithout 
consideration) of rights not amounting to ‘ djuiinium,' though the donor 
may transfer all his interest in the subject of gift 

It would have been more accurate if our Courts had restricted 
the term ‘ hiba ’ or gift, to transfers without consideration which have 
reference to ‘ tamlik ’ or full ownership, and had given to other voluntary 
transfers their appropriate designations in Muhammadan law. However 
that may be, the Courts in British India have not followed the minute 
distinctions of the nomenclature of Muhammadan lawyers : and the 
term gift is applied to all transfers without consideration and ‘ hiba ’ is 
considered as the exact equivalent of “gifts”: see comment to s. 346. 

Another question arising in this section is of some interest. Ixmg 
before the Courts liad to decide whether rights in property could be 
the subject of gifts, they were familiar with the passage in the ’ Hidaya ’ 
and other books of Hanaii law (and they were not aware that the Shiah 
law was to the contrary) that a person cannot cicatc a life-iuterest by 
way of gift (or rather ‘hiba’). So it evas clear that ojie cla.ss of rights 
could not be disposed of by way of ‘hiba,’ and it raised a doubt whether 
a ‘hiba’ could be made of any interest less tliau full ownership. Had 
.the doubt been restricted to the propriety of applying the word ‘ hiba ’ 
to such transfers, it would periiaijs have been better justified. The 
result (jf some of those decisions w'ould seem to be, that, if a pe’ on has 


* Milk ’ aii.I 

• tamlik ' o.\- 
plaiiied. 


Not evftv 
traiiHfcr hKIc 


I Ct. iil.'Ai JKuil. 1. 6UT, n. d , oUS, ». 2 
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only a limited estate in property, he can make a ‘ liiba’ of his interest 348^ 

in the property, but if he has the full ownership, he cannot under Hanafi 
law make a ‘ hiba ' of a snaaller interest, — in other words that a donor than hiii 
can make a ‘ hiba ’ only of the whole of his interest in tlu* subject of 
gift, but cannot make a ‘ hiba ’ of rights that do not exhaust 1 interest m such, 

in the subject of the gift. These remarks are made subject to tlie con- 
siderations referred to under s. 345, above, and ss. 444 ft , below 

Again, since, in British India, a Hanafi Mussulman may aci] 1 arc \\i, ether the 
title to a life or other limited estate in property, and such an estate i- ‘ 
transferable, the objection to a Hanafi making a gift of a life-estate caniio^ '.iterprctatiou 
be that such an estate is not known to the law by which he is govemed 
in British India. The real diflieulty seems to be that certain ex])rcs.si()ns 
in the texts have been so translated as to make it appear that life-estates 
are unknown to Hanafi law, which expressions [lerhaps had reference 
only to the interpretation of formula! of ‘hiba.’ hife-interests are as 
well-known to the Sunni law as they arc to Shiah law' : they can ca.sily 
be created, and are frequently created, in ‘ waqfs,’ aiul it was only by 
a novel interpretation of the law of ‘ waqfs ’ that that mode of disposition 
had for some time been restricted in British India to charitable disposi- 
tions, but that restriction is now removed by the Wakf Validating Act. 

U. TUnoilY OK 'I'HK MinAMMADAN LAW OF ‘ ItlBA. ’ 

The theory of the Muhammadan law' of ‘ hiba ’ is a .simple one, and of 

, . conditional 

the inter -dependence of one rule in it on another, i.s always close. The Riftx based 
whole of it may, indeed, lie apparently summed up in the words, • Hiba' 
is a voluntary^ transfer of property."^ It follows, as a corollary, (1) th.i» Rift^ are 
that no donor can be forced to lake any .step towards the completion of 
a ‘hiba,’ w'hethcr that stc)) consists of giving possession, or of an}' act 
necessary to transfer po-ssession (as a partition and division of the [)ro])er- 
ty). It follows equally (2) that the donee cannot be forced to do anything 
which he may have promised to do in return for, or in con-sidcration of, 

, the ‘ hiba ’ — ^for the promise to make the ‘ hiba ’ being not enforceable, the 
consideration for the ilonec’s promise fails, and the donee s promise is 
as >much a bare agicement without con-sidcratioii, as the original ‘hiba.’® 


1 Sfp rniiimiuit to s. 4110, below, for llie eoii- 
iiectloii in Muhammadan law between a volun- 
tary transaction and revocabUlt> . 

3 romparo the deOultlon of gift in Jlunuin 
law as an alienation “ which iii made without 
the law compelling you to do it,”—' quod niillo 
lure cogeule conceditur.’ Digeiit L. xvil. S2 . — 
llunter’a " Jtuiun Laaw 318 . *' Xhej an- 


i-niiipleted when the giver has openly ileclatcd 

his intention whetlur In writing or not 

11 no deliverj took pinre, they should be fnlly 
and completely valid ; the 'necessity of delivery 
should rest upon the giver.” Justin. II, vil. 2. 

» This Is rlearlv pointed out-by Abdur 
.1 , in Faiir Svuar v. Muhamed Rowthn (1911) 
33 Mad. 129, 128, 129, i itiug lied. 182 col. ii. 
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Reason why 
RiftH am 
normally 
revocable 


Section 348. Next, it follows, (3) that if a person declares that he will make a ‘ hiba 
Also of contiii- in future, he is free to make the ‘ hiba ’ on the future occasion, or not, as 
gent gift . pleases (see s. 349, below). But, on the other hand, (4) where the 

voluntary nature of the ‘ hiba ’ is altogether taken away, either by the 
act of the parties, or by external circumstances, it can no more remain 
revocable, and where there is any return or consideration for the transfer, 
of course it cannot be considered voluntary any more. The first kind 
of consideration or return that is mentioned is (i) the return from God, 
or “ approach to God.” It is this that makes a ‘ sadaqa ’ or a ‘ waqf ’ 
irrevocable. The importance of this principle can only be realised 
when it is remembered that the primary mission of the Prophet was to 
destroy superstition, and to bring about a spirit of reverence and religion 
amongst the ungodly Arabs ; this rule is but an exemplification of what 
was sought to be impressed upon them — that no return can be greater 
than that of being brought nearer to Allah, of whom they were constantly 
taught to say there is no God but ‘ The God,’ and that an act done with 
His name on one’s lips cannot be considered as a light or informal act. 
(ii) Secondly, gifts become irrevocable where the return consists in this, 
that the loose ligaments of family relations that prevailed amongst 
the Arabs (if they ean be called relations) arc closelicr tied, — hence 
gifts between relations cannot bo revoked, (iii) Finally, where there is 
what would be called valuable consideration in English law, the gift may 
be transformed into a sale. — ^And such consideration may be stipulated 
for at the time that the gift is made, or it may lie an after-thought. 
See comment to s, 383,J below, on the importance of the rules as to 
transfer of possession in the theory of the law. 


CoiKlltloIlit 
that may not 
bo aiiiioxiMl 
to gifts. 


3. CONDITIONS annexed TO GIFT.S. 

The statement is frequently made crudely that where any condition 
whatever is annexed to a gift, the condition is void, and the gift valid 
absolutely. Grounds are furnished for the statement by such passages 
as the following : Gift “ is not cancelled by vitiating conditions ; so 
that if one should give his slave on condition of his being emancipated, 
the gift would be valid, and the condition vold.”^ “ Gift is a contract 
by which the property of a substance is transferred immediately and 
unconditionally without any exchange, and free from any pious or 
religious purpose on the part of the donor.” 2 But in the same texts 
we find the following : “ When a gift is made on a condition of an ‘ ’iwaz’ 
or exchange all the conditions of a gift attach to the ‘ 'iwaz ’ in the 


BaU 1. 6UU. 


3 Bidl II. 20. 
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beginning.”' Again, “ if a person gives something to another oncondi- Sbcjtion 348. 

tion of that other giving something to him in exchange for it ... a 

deed of this nature is in its original a gift.” 2 And it is said that “ if 

again a reciprocal gratuity were actually stipulated for at the time of the Conditions of 

contract, the condition would be valid. ”3 The latter iia.'iRages are be*^nnexed"to’^ 

generally either entirely ignored, or are presumably considered to be 

inconsistent with the earlier portions, and as of no effect, —why the 

principle of interpretation should be that applicable to deeds ‘inter 

vivos,’ and why not that of wills, not being explained. Those, on the 

other hand, who think that the two cla.ssea of passages are inconsistent, 

and that the authors of the texts have inadvertently allowed then to 

come in, take no account of the circumstances under which the author.^ 

of these books acquired their knowledge of law, and devoted themselves 

to its constant study,* — ^not to refer to their eminence as jurists. It is 

submitted that such conditions in a gift are invalid as are referred to 

in the section above ; while such conditions as can be brought under 

the terms of a stipulation for a return .‘ire valid — as will appear from the 

later sections of this chapter. 

(5) Time when *Hiha’ comes into operation. 

349. Where the declaration of a gift purports to osft * m Mtnro • 
transfer the subject of the gift to the donee at a future sin void, 
time, or contingently on the happening of a future event, 
the gift is void.® 

There is a good deal of ambiguity in the expression conditional or rontmgent Rift 
contingent gifts, the former of which may mean either (i) that the Muunpntired! 
transfer of property by way of gift is purported to be suspended on a 
condition, and cannot take effect unless that condition is fulfilled — 
which class of gifts are void under Muhammadan law, — or (ii) that there 
are certain conditions and restrictions as to the use or disposition of the 
property forming the subject of gift, or that obligations are annexed to 
the ownership of the said property. 

Contingent or conditional gifts, in the sense of gifts that do not Reason why 

contingent 

site views on a controversial point. ****' 

5 Ball. I. 608 ; Macn. 60 ; AmUd 2iU*a Begam. 

V. Mir Nwvdin Htuiein Khan (1806) 22 Bom. 

480 ; Yuiuf AK v. CoUerlor of Tipperah (1882), 0 
Cal. 138; Chekkont Kvtti v. Ahmti (1886) 10 
Had. 196 ; Ahdoola v. Mahomed (1006) 7 Bom. 

L. R. 306 ; Roihun Johan v. Enaet Bouein (1866) 

5 W R. 4, afllrraed under title of KhajooroonUia, 
widow of Bimyeiit Hottein v. Rowthan Jehan 
(1876) S C»l. 184 : 3 I. A. 201 ; 26 W.R. 90. 


I BaU. I. 634. 

i Bed. 488 (col. 1.). 

3 Ball. II. 208. The passage proceeds to say 
that the gift remains revocable, whOe the donee 
Is not bound to give the stipulated return. 

* Cf. the last paragraph of the comment to s. 
61, above. One or two Inadvertences have. It Is 
true, been referred to before (as. 87 & 167) ; but 
those consist of allowing excerpts to be Included 
In A digest from two authorities, who take oppo- 
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SecTloir 349. 


neqiieit ii 
(Oiitinqeiit Ki/t. 


CondilioM'i rc- 
BtrlrtiiiR use 
or dliposlt ion 
of subject III 
gift, void. 


operate at all unleas <?ome contingency or condition fulfilled, are, ae 
above stated, void in Muhammadan law. Tt must be remembered that 
one grant (Untineiinn between gifts in Knglish and in ^^uha•nJmadan Jaiv 
is, that in the former revoeabiJity is not an ineidont. unlc.ss specially 
provided for; in the latter revoeability'' is normally an incident of all 
gifts, though there arc so many exceptions to the general rule that a 
gift is seldom revocable in practice. But the eonee])tion of a gift in 
Muhammadan law is that it is voluntary, and that, as there is no compul- 
sion to make it. so there is no obligation to lei it continue in force (so 
to say), after it has been made. Where, tlierefore, the donor purports 
to make a gift which is to operate at some future 1 imo. or on the happening 
of a future event, in the eyes of Muhainmaflan lawyers, it is nothing 
different from a mere promise to make a gift in future, fw on the happening 
of the event ; ‘ex h 3 rpothcsi,’ the promise in question is (1) gratuitous 
and therefore not enforceable ; moreover, (3) the promise has reference 
to making a transfer of propt^rty or of rigJits, which transfer could havo 
been revoked, even if it had actually been made. It may thus be 
compared to the poasibility upon a possibility of English law, being 
uncertainty heaped upon revoeability. Hence it is not diificiilt to under- 
stand that a contingent or conditional gift (defined as above) could 
have little effect in Muhammadan law (even if it were held to be valid)* 
Ijcyond that of expreasing a mere intention to make a gift in future ; 
if that intention is persevered in, Muhammadan law requires it tO' be 
given effect to when the time comes for it to take effect.* There is, 
however, one exception to this rule. For, where the condition on which 
the operation of the gift is suspended is the death of the donor, the 
disposition constitutes a particular speoie.s of gift^, namely, a bequest 3 
and it may operate as such in Muhammadan law. ^ 

With reference to a conditional gift in the .second sense above 
referred to, viz., where the use or disposition of fhe subject of gift is 
purported to Ijc restricted by obligations sought to l^e imposed on the 
donee, s, 348, above, and the rules about “stipulations for a return,” in 
ss. 407, et seq., below, should be compared. It is pointed out in the 
'' Jami’-ush-Shittat ’ th.at when a return has been stipulated for in 


' Under file Q'ranafer of Property Art, 5 . 126, 
“ A gift which the parties agree shail be rev oca- 
hie wholly or in part at the mere will of the 
donor, is void, wholly or in part, the cane 
iivij be.” 

* An instrument merely expressing a desire 
that a pervin should have a chattel without any 
delivery ot the cliiittel, will not, 111 England, jih'ss 


any property therein ■ hnwihts v. Donelat (1860) 
22 L. T., 127. 

■ Juindro Mohun Tagore v. Oanendra Mohan 
Tagore (1872) L.R., I.A., Supp. Voi,., 4?. 

* See below on wills ; Kasam v. Shaista Begum 
(187.'i) 7 N. W. 313 : and cf. Jeswunt Singfijee ; 
Ubby Shtgjfe v. JH VVby Stngjef (1844) 3 Moo, 
l.A. 24.'.; ttW. il,(P.C.)46. 
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the following manner; * T give j-ou this to be your property, on Section 349; 
condition that you do this work,’ ” it being meant that there is a 
contract “ dependent on a stipulation, then in such a case the gift may 
become void because the contingency made originally is necessary 
to be given effect to.” * 

349a. a Mussulman oamiot make a gift in COH" ‘ I'uiiutio 
templatioii of death in the mode and with Uie effrnl 
provided by the Indian Succesnion Act, y. 178. . .mt. mpution ot 

When a ‘donatio mortis causa' is purported to bo made. i+^ mi.st 
either bo considered as a gift (provided that the transfer ha< 1 >c<mi 
completed, •'*) or it may .sometimes take effect as a legacy. ’ and rlic 
incidents of one or the other must be annexed to it. It may lx* that it 
fails as a contingent gift, or has effect only as to one-third of the estate 
(as a legacy). ■'* 

(c) Poaseasion under Invalid Gift, 

350. Where a gift is not valid, but tlie donee, is in l’og8i>9.tlon of 
possession of the subject thereof, the donee is, under Hanafi "ahlLp'on- 
law, responsible to the donor for its loss, destruction, or 
deterioration,'^ subject to the effect, if any, of the Indian 
Contract Act, ss. 151 and 152. 

(1) D gives to R nine ‘ dirhams ' and says, “ Three of them arc in iiiugtnitiont. 
payment of your right, three as a gift, and three in ' sadaqa ' R lo.ses 

them all : he is under Hanafi law responsible for the three that were a 
gift ; because the gift was invalid (being considered a gift of an undivided 
part of a whole), but not resjmnsible for the ‘ sadaqa,’ as alms of an 
undivided share is valid. ” 

(2) D gives half a mansion by way of gift to R, and delivers it (with- 
out dividing the subject of gift) ; its sale by R would be valid according 
to the ‘ Mabsut ’ of Imam Muhammad.® 

Apart from the effect of the Indian Contract Act, the principle doc.s 
not seem to be very strictly observed in the ' Fatawa ‘Alamgiri’ either.* 

‘‘ If possession is taken of land given by an invalid gift, and it were 

> Jami’-uiih-lihtthiU * See s. 3 j9B, belinv (Kift.8 in marz-ul-mam 

J iJen Ashruff Ally v. (Muini.) yuimeebun See footnote to .. U9. erj)lniuitioH,a.bo\e 

Bebef (1863) 2 Hay. 103; Marsli, 315; (Syed « Ball. I .'.18 (par 2) See . 381. below. 

Shah) AHhadootlah v. (Mmm Beebe") Shaiha validating a gift oi musha‘ by dividing s 
.//m.or* (1863 ) 2 Hay, 34.‘> See coinmenl giving pimesslon 

3 SImnfn Bibi v. Uhuhtm Mahomed PasUmir 7 Hail. I. .‘liO (W. IV— 21). 

K/tan (1892) 10 Mad, 43. 
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Section 360. then made a ‘ waqf,’ it would bo lawful, the donee being responsible for 
the value.”' 


Transfer of 
property made 
for natural 
love and 
affection N 
governed 
by Contract 
Act. 


JUuttrativit. 


Gifts in con- 
sideration 01 
natural lose 
and iitl'ectloM. 


Past fas ours. 


(2) Incidents of Gifts under the Law of British India, 

(a) Effect of the Law of Contracts. 

351. Where the deelaration and acceptance of a gift 
are (1) expressed in writing, registered under the law for 
the time being in foree for the registration of documents in 
British India, (2) made on account of natural love and 
affection, (3) betAveen parties standing in a near relation 
to each other, and (4) if there arises tlierefroman agreement 
as defined in the Indian Contract Act ^ such an agreement 
is not void for wont of consideration. •'’ The Muhammadan 
law of gifts governs such an agreement in so far as is pro- 
vided by s. 1 of the said Act, but not further.® 

H his wife, W, into possession of certain property, with the 
conditions, {a) that W should collect the rents and profits of the property 
during her lifetime in lieu of her dower debt, (6) that if W predeceases 
H, the dower debt shall be deemed to be paid up (no matter what portion 
may have been realized by that time), and the properties shall revert 
to H, (c) that if H predeceases W, the projjcrtics will bo If 's absolutely. 
H predeceased W. Held, that this was neither a hypothecation nor a 
will nor a ‘ muhabat,’ and that the property belonged absolutely to W.* 
In a reported case,® where a gift was pmporteil to be made “in 
consideration of the natural love and atfcction which Muhammad Hasan 
bears, as well as for all the past favours and indulgence shoAvn by him,” 
and it was stated that the said Muhammad Ha.san was standing in a' 
near relation to the donor, the question of its validity was decided 
“ upon the principle.s of the Muhammadan law of gift, which it was 
stated admittedly governs this case.” It does not appear whether the 
deed of gift was rcgi-stcred. No allusion is made to the Indian Contract 
Act, but the Transfer of Property .Act, s .'id. i.s referred to in the judgment. 


• Ball ]. 5!j4 (H. l.'i— 17) 

2 TIk’ Indian Contract Act t. 25 (1) arenia to 
contemplate that the making of a gift connotes 
the maUlng of an agreement. The Privy Conn* 
cil in Sa/lek. Huvtin Khan v. Ilashim AU Khan 
(1916) 38 All (i27, examined the deed tliercln 
referred to In order to eee whether It could take 
effect as .in agrepm''nt, s"c In particular pp. 


» 8s. -1 & 6a, above, Mahamad v. Uatan (1906) 
31 Bom. 1 1.3, 149, 150 ; Rahim Baksh v. Muham- 
mad Hasan (1888), 11 All. 1, 2, 4 (par. 4), 8 («. 
1-3). 

* MubamkunnUsa v. Mansab Hasan Khan 
(1011), 33 All. 421. 

5 Rahim Baksh v. Muhammad Hasan (1888) 
11 AU. 1. 
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Nor is the case mentioned in s. 351, the only one where, what Section 361. 
appears a gift, is governed by the Indian Contract Act ; thus where 
subscriptions are promised for a public or charitable object and on the 
strength of the promise, liabilities are incurred by the iironioleiii of tJie 
object, such subscriptions may be recovered by suitji nr wline there wImi rccovcrahic. 
is a compromise, there being consideration for the transfer ol property, 
though the transfer may take the form of a gift, it i.s a contract, and 
the conditions will be enforced ; 2 or where a dispute between a Sin ah 
husband and wife about ‘ mahr ’ is referred to arbitrators, and they 
transfer the absolute ownership of the husband s proiierty ‘ in praesenn 
to the wife under a registered award, though the husband iloc^i 1101 
give possession to her, reserving (as the award permits him to do; ilic 
use of the property to himself during his life ; the wife becomes owner 
of the property.^ 


(b) Effect of the Law of Trusts. 

352. Where a gift is purported to bo made by a condition w 
Mussulman, and the donee undertakes to do something in enforwlbir 
return, the gift and the undertaking may form valid consi- 
derations for each other, and may be enforced in the Courts 
of British India, as an agreement raising a trust and con- 
stituting a valid obligation to perform the undertaking ; ^ 
the undertaking may be given at some time attt'r the exe- 
cution of the deed of gift. ® 

This section is based on two decisions of tho Privy Council. 

The significance of the several grounds taken by their Lordships m ■ unijad Ally’ 
the earlier of the two cases * is apt to be overlooked. Eacli of the grounds ” -i- a. o 

is, therefore, marginally noted in the extract given below, with some 
particularity. The facts wore that the Naw ab of Oudh made a gift to 
his son of Government promissory notes, with the condition that the 


1 Kedar NaUt v. Oorie Maiiomed (1886) 14 
Cal. 64. 

< Abbu-bekar bin Haggada Uajiiiaba v. Mai- 
Inbi, (1869), 6 Bom. C. A. (A. C, j.) 77 . and cL 
Mahummadunnitsa Begum v. J. c. Bachelor 
(1006) 29 Bom. 428. 

* Muhammad Taliq Eusain v. Inayat Jan 
1011), 33 All. 683 ; cl. Angan Lai v. Muhammad 
Eutain (1801) 13 All. 409. 

• [Naumb) Umjad Ally Ehan v. iMuanimat 
Mohumdee Begum (1867) 11 Hoo. I.A., 617, 648 ; 
10 W. B. (r.c.) 25. LaHjany. Mahomed Shafi 
Khan (1012) 34 All. 478, 9 All. L. J. 798. Cf. 


INawab) Ibrahim Ali Khan t. TJnmal-ul-Zbhta 
(1896) 19 All. 267 ; 20 I. A. 1, more fully consi- 
dered in the comment to s. 406, below Sec also 
Sadik Bumn Khan v. Eaehm Ah khan (1916) 
38 AH. 627 (P.C.). 

5 Ameeromieta v. Abedoonma (1874-6). 2 1.A. 
87 ; 15 Bcng t. U. 67 ; 23 W'. K. 208. The argu- 
ments were heard for 4 days in Nov 1874, and 
the Judgment delivered on 30th Jan. 1875. See 
also {Nawab) Ibrahim Khan v. Ummat-ul-Zohra 
0 Ail. 207 ; 20 I. A. 1 : (cf. comment to s 405, 
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donee should, during the lifetime of the donor, make over to him the 
interest accruing on the notes from time to time (see s. 383, ill. 3.). 
It was argued that the gift was invalid. 

Their Ijordships say ; “ It remains to be considered whether a real 
transfer of property by a donor in his lifetime under the Muhammadan 
law, reserving not the dominion over the ‘ corpus,’ of the property, nor 
any share of dominion over the ‘corpus,’ but sifiiply stipulating for 
and obtaining a right to the recurring produce during his lifetime, i.s 
an incomplete gift by the Muhammadan law. The text of the ‘ Hidaya ’ 
seems to include the very jfropositioii and to negative it. The thing to 
be returned is not identical, but something different. See ‘ Hidaya’ 
tit. ‘Gifts,’ Vol. HI., Book XXX, p. 294,^ where the objection being 
raised that a participation of property in the thing given invalidates 
a gift, the answer is, ‘ The donor is subjected to a participation in a 
thing which is not the subject of liis grant, namely, the use [of the whole 
indivisible article] for his gift related to the substance of the article, not 
to the use of it.’ Again, if the agreement for the reservation of the 
interest to the father for his life is to be treated as a repugnant 
condition, rei)ugnant to the whole enjoyment by the donee, here the 
Muhammadan law defeats not the grant, but the condition. ‘Hidaya,’ 
tit. ‘ Gifts,’ Vol. III., Book XXX., p. 307. But as this arrangement 
between the father and the son is founded on :i valid consideration,® 
the son’s undertaking is valid, and could be enforced against him in the 
Courts of India as an agreement raising a trust, and constituting a 
valid obligation to make a return of the proceeds tluring the time stipu< 
latcd. The intention of the jjarties, therefore, is not found to violate 
any ])rovi8ioii of the ‘ Hidaya,’ and the transfer is complete. The 
Muhammadan law authority whom Mr. Cami)bell consulted, supported 
it. His opinion is treated .somewhat lightly as a nude opinion, 

1 lied. 483 (I’ol. ii. par. 3) • Thin pas>i)ige re- ■ .sir 11. WiUon .vay.s : “ Here tlie griiiiml 
lers to the nilo of niin.ili law that a gift of an seeias to be i-ntnely shlltcd, amt the transaetkin 
niidlvlded jiart of property which Is not caiMilile regarded not us a gitt in the ordinary .sen.se of tlic 
ot disialoii is valid, iiotwithstaiidhig IhcdOLliinc term, lull as a transfer for coiLsideralion, in the 
111 'Mufhd’. To this rule the objection might lie language ul .Miiiminmadan lav, a 'hiba bil ‘iwai ' 
raised, that the reason why undivided parts of f A hiha Ini Uu'oz is not a transfer for considera‘ 
property arc not allowed to form Uie subject ot tain, but i (insists of two reciprocal gifts.] Sir It. 
Rift, Is that "the donor Incurs a participation in Wilson coiitiimes: "But, with subniisMoii, it 
I he property; ’’and that this reason would apply .seems hardly eousisteut with principle*, or with 
to indivisible property as much as divisible pm- ordinary use of language, to treat the return of a 
perty. The author of the Hidaya replies to this yiart of a tiling as consideration for the transfer 
objection in the words cited by the P.C. Those of the whole’’ fsee s. 408 on subject of ’iiear] 
words, therefore, are a justification of the relaxa- ** and the inuomo ... is, to ail intents and pur* 
tion of the doctrine of 'musha ’ in cases where the poses, part of that property ’’. . . He concludes ; 
property is indivisible. “ 1 do not pretend to understand the reasoning 

1 Neither the Indian Contract Act I. of 1872 by which the conclusion was reached;” 
nor the Indian Trusts Act 11. of 1883 li,iil then “ .Anglo-Miihainiuadaii l.aw,’’ 3.3.1, s. .Tl.s. 
been oiiacled. 
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imsupporfced by authority ; but it is to bo observed, that unless some S’kction 3 
authority had been cited to show the transaction invalid, effect should 
have been given to the manifest intention of the parties. 

This decision of the Privy Council must influence the law of gifts Till* 
in many directions, which will bo considered later. In this pbice. how- 
over, it must bo pointed out that the Privy Council roly upon the applicable on 
quotation from the ‘ Hidaya’ for meeting the argument that the gift was p,!',"pies, 
bad, because (1) it had not been completed, and f2) that in its terms it 
was such that it could not have been completed. They do not roly upon 
it when con.sidering the second objection to the gift, viz., that i tough* 
to bo treated as a conditional gift. To this second objection their rcpls is 
twofold, (a) that the Muhammadan law would defeat the oomlition, .ukI 
not the gift, and (6) that in India the condition would bo enforceable as 
raising a trust. 

The judgment of the Privy Council has been subjeoted toeritieism.’ riie iie'iuiou 
But it is difficult to say that the actual decision could have been 
difftunnt. As their Lordships stated, the legal title in the promissory notes 
wa.s undoubtedly in the donee; the question whether the stipulation 
(to return the interest to the donor) was valid, was not before them 
Thus the only question that remains is whether exception can bo taken 
to their TiOrdships' remark regarding the validity and enforceability of 
the stipulation. Those remarks were made as part of the reasoning by 
which th(*y u]>liold the gift. For their argument is twofold. (1) First 
they assume that the condition is invalid : even on this assumption they 
say that an invalid condition does not affect the gift. (2) Secondly, they 
hold that the condition itself was valid, and so the gift was not capable 
of attack even on the ground that a part of its terms was unenforceable. 

It is submitted that criticism - against the reasoning of the Privy 
Council is based on inisconceplion.'* It (hies not follow that because 
pure Muhammadan law felt itself unable to recognise certain kinds 
of rights, therefore, those riglifs cannot be recognised in British India. 

Several kinds of wiiie and indefinite powers were exercised by the 
Qazi in regard to which the British Courts cannot hej]) renouncing 
jurisdiction. There is, on the other hand, no reason why the Courts 
in British India should renounce the powers over rights and liabili- 
ties arising from the law of contract and trusts, merely because 
the transaction would liave been governed by the more restricted 
law of ‘ hiba, ’ had there been no undertaking by the donee to do 

t {Ifnimb) Uinjtiil Ally y, Mohitm- s Seep. .ISJ, n. 1 

flijyiHn (lSil7) 11 017. .>IS, « Tar.ilLihii, v fniilt/ij lii'yiim (1017) 

41 Bum. 47J, 170. 
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Section 352 an^’tliing.' TJio definition of consideration in the Indian Contract 
Act, s. 2, docs not require that the act or abstinence which is promised 
should have no reference to property that is transferred by the promisee. 
Amcpionnissii v. The other decision above referred to, ‘ Ameeroonissa v. Abedoonissa’® 
Abeiloomssa. important; and, omng to the akscnco of any report of the 

ease in the Indian Law Reports series, (the case was decided prior to the 
commencement of that series) it is referred to in some detail below 
The actual question that had to be decided was whether throe 
‘ikrars’i between the donor and the donee, were valid and genuine; 
the donee was the plaintiff, and he prayed that the ‘ ikrars ’ should be 
set aside ; and that ho should be put into possession of the subject of 
the alleged gift 

Nothing turns upon the relation between the parties, but it is given 
below for a more convenient study of the case : — (1) Wahid Ally, son 
of Abdool Ally and Nooroonissa: the donee (attained majority 1854) ; 
original plaintiff; on bis death his widow Abodoonissa was the respon- 
dent before the Privy Council. (2) Moulvi Abdool Ally, father of Wahid 
Ally, the donor of gifts I & II ; married three w’ives : — (n) Nooroonissa, 
mother of Wahid Ally ; donor of gift III ; (fe) Eftckliurimissa ; 
(c) Ameeroonissa : on the occasion of her marriage with Abdool Ally the 
third ‘ikrar’ ® was executed; brought on the record as the legal re- 
presentative of Abdool Ally : ap)iellant, before the Privy Council. 

q^ierc Avas a good deal of difference of view in the Courts : — 
(a) The Judge of Dacca Avas of opinion — (i) that the transfers to the 
son Avere purely nominal ; (ii) that the father did not intend that 
any property should pass under the gifts ; or at least Avhile ho lived ; 
(lii) that the gifts AA'cre invalid by Muhammadan law for want of 
acceptance and seizin. [On thi.s point the Judge’s vicAV was held by the 
Privy Council to be erroneous.] (6) The High Court held, — (i) that the 
transfers Avere not colourable [this was doubted by the Privy Council, 
but not decided^ .see s. 346 (2), above]; (ii) that they were intended to 
operate as real gifts [also doubted by the Privy Council, but not decided: 
see s. 346, (2) above] ; (iii) that “ when the guardian of the minor 


I Wliiih IS ill ilie foUowiim t«rin'i. "AVhen 
nt the desire of llie promiser, Uie pioiulHee or any 
other person lias cione or ahstaliied from rtoiim 
or lines or aiistalns from doiiiR or promises to do 
nr to abstain from dome soinetliiii|>, mii-Ii act or 
abstinenee or ])rouiise is cnllcil a coiisiderafion 
for tlie promise." lienee if the donee (at the 
desire of tlie donor) promises to do somethiiiK it 
would appear to lie eonsideratioii for the donor's 


(zlft) and tlie transfer (nominally hy way of Rift) 
to be in coiuslderatlon for the donor’s promise to 
ndiirii the profits of the property. See al.so 
TamUilWm v Imatii/iij l?ef/um(ll)10)41 Bom 372. 

* Amreroonma v. Abedoonwa (1874-5) 2 1. 
A. 87; 15 Beng. L. K. 67. 

3 Or iifmr, (if spelt in accordance with the 
method of transliteration adopted in this work), 
= :onfirmation, settlemMit, acknowledgment, 
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is himself the donor, and in possession of the projierty, no formal Section 352. 
delivery and seizin is required.” [This was approved by the Privj^ 

Council : see s. 400, below ]. 

Their Ixirdships of the Privy Council exi^resscd doubts as to whether 
there was any real and bona fide intention to make the gifts, but without 
going into that question at largo they proceeded on the ba-is that the 
gifts had been made; because they held (1) that the rights of the parties 
must be determined on the basis of the combined operation of the ‘ hibbas 
and ‘ ikrars ’ ; and (2) that on the state of the pleadings the donor ( ould 
not be allowed to aver that the gifts were not operative in as mucli 
as ho had sot up the ‘ikrars’ in his defence as being valid, and tie 
‘ ikrars ’ related to the gifts as being oiKirative ( ji. 104 ). 

Hence their J^ordships’ deoision was as follows: — (1) As to the 
intention to make a gift, that there were indications that there was no 
bona tide intention, but that the point was not open to the donor. (2) 

As to the completion of the gift, that assuming (as their Lordshiiis held 
that they were bound to hold) that the gift was intended to be opera- 
tive, change of possession was not necessary. (3) As to tho legal 
effects of the transactions, the rights of the parties had to be determined 
on the basis of tho combined operation of the gifts and the subsequent 
‘ ikrars. ’ 

Tliis third point was the only question of law before their Lordships, 
and it is of great importance. Kor, in accordance with it, though there 
were deeds (hibha namahs) purporting to bo absolute and present gifts 
(p. 103), though their Lordships approved of the decision of the High 
Court that transfer of possession was unnecessary, and though they also 
proceeded on the basis that the donor could not be allowed to aver that 
the gifts were not intended to be operative, yet they held that tho 
donee was not entitled to possession. The terms in wliich their 
Lordships expressed their decision arc set out in the comment to s. 346. 

(c) Effect of the Transfer of Property Act. 

353. Sections 5 to 53, and 122 to 128, inclusive, of the Tran-iw. ot 
Transfer of Property Act^ do not affect any rule of Muham- 
madan law ; but the rest of the Act applies to Mussulmans. 

Their Lordships of the Privy Council referred to tho Transfer of 
Property Act, ss. 122, 123 and 125 in a case governed by Muhammadan 
law, without direct reference to s. 129 of that Act. But they pointed 
out that a “transfer” in s. 122 thereof “would ‘ prima facie ’ mean a 

1 l.e , C'lmpUT II. on " TransferH of Pro- " (lilts " respectively. See s. of the .\et. 
perty by !.>, of Parties,” iina Chwplet VII, ou 
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Section 3o3. ' aiid transfer, nml would, therefore, require the transfer to o aeooin- 
pauied by delivery,” — i.e., when the transfer is mthout consi eta 
lion and is governed by Muhainmadan Jaw. * 

(d) Effect of the Law hy which Vic donee is Governed. 

ijHW ol lloiH'l'. 364. Where a Mussulman makes a gift to a donee who 

is governed by a Jaw of property other than Muliammadan 
law, the subject of gift may be impressed with the inci- 
dents of tliat law, and may not eoiitiiiiie to be subject 
to the incidents of Muhammadan law, after the completion 
of the gift.* 

lUiuir.ittoii. Where one Uftotti, a Masyulmau governed by Marumakkatta 3 ’‘ajn 

Jaw ju order to make a gift to his wife and eJiildren, purchased 
})ro2)ert3* in tiie name of his wife Ayissa, tliough the ijropeity w-as 
IHirchascd in tlic naiue of Ayissa alone, it was found tliat tlie gift was 
intended for her cJiildren us well, and it was held, that, as she was 
governed by the Maruinakkattayam law', the projicrty became the 
exclusive jiroperty of Ayissa, and her children, but with the incidents 
of ‘ tarw'ad ’ property. ^ 

oiiit family It iiced hardly bo stated thut*“ the iirinciples ai>plicablc to a purchase 

ropertj. member of a joint Hindu family from another, are not apiilicablc 

to JVluhammadans.” * Proiierty, held by Muslims who are governed 
by Hindu law may, however, bo subject to the incidents of Hindu law, 
iemon!"^ ^^d iiot of Muhammadan law, as where a Khoja or Memon governed 

by Hindu law', iiossesses joint ancestral property 


• (e) Effect of Equity, Justice and Good Conscience. 

qiiiubio 355. Equitable doctrines and principles prevailing in 

efecti^o England, such as that by which the defective execution of a 
deed is aided, may be applicable to a gift governed by Muham- 
madan law, especially where it is made tlirough a trust. 
iiKtration Ou the 7th January 1886, JP, a Khoja Mussulman, executed a 

deed of trust with a life-interest to himself, without impeachment of 
waste ; after himself upon trust to pay the net income to N (then his 
only son), subject to certain rights of residence, and payments of allow 
ances to the wife and daughters of JP. " In the event of N having a 


‘ ''udii Hutain Khan v. Uathm Al\ Khan 
ll'JlO) aSAU. 627, 047. 

2 Seceomraent. 

1 I'allnthi^rurath Palhutntnu V. ilummm Run- 
>iil/U AMulIn Uaji (1007) 31 MttU, 22S ; Kw^acha 


Ummt V. Kul/tu Mammi Haja (1802) 10 Mad. 
201. 204 (par. 4), 206, 207 (r.B.) ; sec also Karoth 
Amman Kutti v. PerungoUU Appu Hambiur 
(1!)0C), 29 JlHil. 322. 

* .Vahamail v. Hruan (1906), 61 lloiii, 143. 
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hon, thero was to be a rc-arrangomont in respect of all that followed in SECTION 355. 

the settlement ; failing male issue to N, then the corpus was to be 

divided into ton portions, which were given to various donees, four-fifths 

being directed in that event to charity ... At the end of the settlement 

there was the usual revocation clause appropriate to all English '' .liintary 

settlements, in common form. Thereunder the settler or fhmor reserved 

to himself full })owcr of revocation during his lifetime, by writing signed, 

and also power to declare now trusts by such signed or any otiu r 

writing.” On the 28th October 1886, another son C (the plaintiff) was 

born to JP, who then became desirous of altering the trusts and a now 

trust deed was pre])arcd on the 2lst July 1887, approved on the 2tth, 

engrossed on the 2nth, and taken on that day for execution. A bliii.ii. r 

was discovered in the engrossment, and it was to lie re-engros-Ml, but 

before this could be done and executed, JP died, i.e., at 7-30 p.m on the 

29th. By the new deed, after the death of JP N and (J wore to hold the 

trust properties as members of a joint and undivided Khoja family. 

During the lifetime of JP and N, they w’ere rcsi)ectivcly in jiosscssion 
of the trust properties : it was alleged by the defendants that they were 
in possession as trustees, but the Court held it to be proved to be 
otherwise. C, on coming of age, instituted this suit for a declaration 
that either the first deed was altogether void, or he was entitled to be 
placed in the same jiosition in which he would have been if the new trust 
had been declared. Held («) that the life-interests in favour of J P and N 
wore valid ; * (b) the general rule i.s that the power of revocation is 
inherent in the donor of every gift with “innumerable exceptions;” (c) 
that the gifts following N’s death were contingent, and therefore void ; 

{d) that the defective execution of the new trust should in this case be 
aided, as it wa.s defective not through any fault on the 2>art of the person 
intending to execute it, but by reason of an act of God, and that, therefore, 
the second deed ought to be effectuated by the Court to the extent 
of making it binding upon the conscience of the trustees. 2 

From one point of view the present section is merely the application Appiicnbuitv 
of s. 12, above : It has, however, to be noted that the principles of English >»"• 

law can be applied more f rouly witli reference to tJiose toi)ics on which the 
Muhammadan law is not expressly required by the legislature to be 
enforced, but is enforced by the Courts cither as equity, or as a religious 
institution or usage : and the law of gifts is enforced as equity in Bombay. 

Sec the table preceding the second chapter. 


t SCB p. .388, «. 3. 


L. R. 717 J.P repro-ipiiti^ .Tairnjbliai Pirbltai ; 
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Certain remarks in the judgment which is the basis of the illustra' 
tion given above, require consideration : — 

It is said “ If there were any hope of exi>ccting from the vast en- 
tanglement of the Muliammadadi law anything like consistent principles 
or intelligible classifications or accurately expressed notions, it certainly 
would appear to mo that considering the requisites of a gift arc, 
amongst others, finality and completeness ‘in prajsenti,’ then it might 
and ought to follow that an announcement o)i the donor’s part that ho 
might at any time daring his lifetime revoke the gift, would make the 
donation entirely invalid.” This remark is ba.sed on a misconception of 
the theory of Muhammadan law of gifts, which is explained in the comment 
to s. 348, above, v. It is evident that its v'ery theory requires that 
the gift should bo comjdeted, and that it should be revocable ; it 
also illustrates the danger of considering that the whole of the Muham- 
madan huv can l^e understood from i.solated passages and extracts 
relating to any particular point that has to be decided. 

Then again it is said that “ It is almost impossible . . . to arrive at 
any clear understanding of what the real imdcrlying principles of that 
la\v upon many of the questions wliich in an advanced civilization have 
largo and practical importance and are supposed to be answered by a 
reference to that law, really are. The English Courts are constantly 
making Muhammadan law for themselves .... which, while it may flatter 
the conservative prejudices of good Moslems, doe.s not in the least resemble 
anything which the authors of the Moslem law h.ad themselves laid down ; 
but is rather an attempted compromise between the rigidity and 
inadequacy of the legal notions of a people then li vi iig under very primitive 
social conditions, with their now highly complex social needs and require- 
ments. ” It is proposed to deal with the as.sumptions expressed or i inplied 
in these remarks. These assumptions frequently underlie decisions on 
questions of Muhammadan law ; and, being of too general a nature to fonn 
the subject of direct decision, camiot well be discu.ssed in arguments at the 
bar. They are not, therefore, the less important, nor the less deserving 
of careful scrutiny. 

First, as regards the difficulty of understanding the law, it must be 
admitted to be very great. It is presented in British India mostly 
in the shape of reports of decisions on a set of specific circumstances 
brought before the Courts. The discussion.s on the law before the Courts 
consist, in the great majority of cases, of the citation of passages from 
books brought, perhajw, for the first time, to the notice of many 
concerned. No attempt is made at a wide and general survey of the 
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subject: such a survey being considered as much out of place in Section 355. 

Indian Courts as in English Courts, where the judges are dealing with their 

own law, and with that particular branch of it,' with which they have* 

boon faniiliarized in every detail through having practisi>dit for many 

years. If the original authorities on Muhammadan law are - .irehcfl, 

they appear extremely uninviting, — without having any punctuation, 

or division into paragraphs, or difference of types, or marginal or foot- oriiimai texts. 

notes. 2 The diHicultics are it must, however, be observed very much 

lessoned by such careful translations of the texts os those by Baillin. 

Few questions oan bo left quite in the dark when the eJiapter in Baillie s 
volumes on the subject is read. But the ilifficulty is very great wiieu only 
Isolated sentences are read. It is not implied that the application of tlic 
law to a particular set of circumstances in modern times i.s easy untler an> 
circumstances : but from this stricture even law that is w’ell settled and 
quite recent, cannot always escape. In any case, our difficulties oven in 
understanding — still loss in applying — the law laid down in the ancient 
texts do not prove that the text- writers were confused or inconsistent ; 
thougli being long dead they cannot rise up from their graves, and defend 
their classifications, or overawe us by the depth of their learning. 

Secondly, there seems to bean allusion, conscious or unconscious, to ExpanMon 
tho controversy whether judges make the law or merely interpret it. It 
would bo presumptuous (oven if it were possible) in this work to attempt 
to contribute to the literature dealing with it. But, in so far as the 
allusion is based on the assumption that this mode of making the law is 
a peculiarity of English law, not shared by Muhammadan law', it would voropisof 
probably not have been made, had tho learned judge’s attention been ' 

called to the history of Muhammadan law, to the first general principles M»haminadau 
enunciated in the Quran, or ^ Siiima,’ and tho effect given to them in 
the practice of the Prophet or by his approval, followed by tho extension 
of it through ‘ ijiua’ ’ and ‘ qiyas,' and the development of it by ‘ ihtihsan’ 
or ‘ istislah, ’ and finally tho full result of it as expounded in the ‘ f atawa ’ of 
tho Qazis. Had these stages in the groivth and development of Muham- 
madan law been present to the mind of the learned judge ho may have 
taken tho view, that has been consistently put forward in this work, a 
view opposed to every criticism, on the basis that the cxi)ositions of the 
principles of Muslim Jurisprudence to which lives Avere devoted, as to a 
task of religious duty, should contain any inconsistencies of so glaring a 

1 E.O., common law, criminal law, equity, etc. when an English lawyer refers to the more an- 

2 The early printed books, before printing be- dent authorities on his own law, expressed in his 
camo a flno art in Europe, and tho MSS. of a own language, he is eallel, with more or less 
Prior date, present the same characteristics. Even contempt, a black-letter lawyer. 
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jifiiiiro a.s may he discovered on the ca.sna] attention being given to it which 
they generally receive* at |)n*sent. His l.,ordsJiip might also have then 
come to believe that the prejudice is on the part of those who think that, 
because it is a eharacteri.stic of Knglish law to ex])and, it must bo a charact- 
ori,stic of Muhammadan law to bo absolutely rigid, and that all expansion 
of the latter mu.st be from forces brought to it.s aid from English law.t 

Thirdly, with reference to the conservative prejudices of good 
Muslims being flattered by the expositions of their law in the English 
Courts, can the remarks be supporter! in the light of the criticisms levelled 
against the expositions of Muslim law by even so exalted a tribunal as 
the Privy Council, and even on a question which seems to Mussulmans so 
elementary as that of ‘ waqf bar farzandan ’ i But prejudices apart, 
it is submitted that the first duty of the Court is to grasp the real principles 
of Muhammadan law, such as they are, and then introduce any new 
principle, that may bo necessary or expedient. 

The interdependence of one part of Muhammadan law is so close on 
another, that were every branch of it studied as carefully as Sir William 
Jones studied the law of inheritance, the admiration that that great judge 
and scholar expressed for the branch which he studied, would in great 
measure bo extended to every other branch. But the incidents of the 
law of succession, arising as they all do out of one central fact, make 
it almo.st imperative thatit should be studied as a whole, whereas the lot 
of the other parts of the law is to be applied and coii.sidcred in fragment.s. 

Finally, it may not bo quite easy to .say whether the social needs 
of the Mussulmans at the time when the most famous texts were written, 
were more primitive than of the vast majority of the Khojas t.o-day— -for 
that is the instance referred to. Tf they were, tlieii those notions are 
wrong w'hich prevail among.sf the Muslims, and (as it seems) amongst 
all who have profe.ssionaIly .studiccl the past hi.story of Islam ; since they 
are agreed that the Mu.slims were far more advanced when they were 
rulers of great empires and the torch-bearcrs of learning, than they 
are at the present day. 

The remarks made above have .seemed necessary in order to 

1 As suggested by an English wilter, the pre- he alf.og('lher tmriislied fr<im the e-vnosition of 
jiidKe to which attention has just been drawn, Muhaminad.'xn law : and (2) a surrender to what 
apjieara to Include In its composition two ele- iias been described as “patriotic Ignorance,'' and 
incuts; (1) A desire to avoid the common mis- deftned as follows “ It is a voluntary closing of 
t.tkc of i xpUining what is unfainllinr.liy what is the mind against the disagreeable truth that 
f.tinili.ir 111 one's own experience,— leading to the another nation may be, on certain points, equal 
oppositi- error of considering tliat no Ti-asoniiig to our own, or, even though inferior. In some 
wliK li w to 1)0 found in a familiar system of law, ilcgrei* eomparable to our own I’. (1, Hamer- 
eu., Kuglisli 1 . 1 W, can be applied to Miiliamnvi- ton, "Hilinan Intercourse,'’ Essay XIX, «(f init, 

I, Ian law; ttiat, tlierefore.ri'asoiibig and logic must 
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justify the very existence of Muhammadan law in British India, They Section 355. 
do not necessarily militate against the result ultimately arrived at, influence of 
nor the points that were actually decided in the case referred to (except 
in so far as the inadvertence mentioned in the footiufte, > is concenietl). 

It is clear that the expansion of Muhammadan law mu.st, in liritish India, 
necessarily take its colouring from English law. Yet it WT)uld be an 
extreme hardship on the Mussulmans if the whole foundation of their 
law were liable to be shaken and made uneertain on the ground that 
the law seemed unintelligible, or inconsistent, or primitive. 

In a more recent judgment the same learned judge used language sygteiimtization 

° ■){ Muhammadan 

which indicates that ho was at that time fully alive to the consideral ions j.,,/ 
referred to above : “ By the time of Aurangzeb, ” said his Lordship, 

“ Mahomedanism, as a temporal power, had perhaps passed its zenith, 
but through the centuries which se])aratcd Mahomed from the leading 
lawj’ers of Aurangzeb’s Kmjiire, Mahomedanism had absorbed and re- 
presented in more than one important .sphere the highest mental culture. 

The codification of the Mahomodan law, as it had, in the meanwhile, 
been .shaped by its leading exponents, was the work of men whose minds 
may be allowed to have been strictly trained to systematize and reduce 
to coherent and itractically applicable principles, much that had been 
matter of dispute, uncertainty and controversy.” 2 

(/) Creation of Joint Tenancy. 

356. It has been held that a gift may be validly made .folnt tenancyi 
of undivided [immovable property to two or more Mus- 
sulman donees as joint tenants (without discrimination of 
shares) ; and that where an intention is .shown on the part of 
the donor to give the property in the whole subject of gift 
to each of- the donees, it will be given effect to as creating 
a joint tenancy ; ^ sed quaere. 


1 ‘‘A Muluammadan may devcili. his propcrlv 
111 7i<ak-f iiiul yet. reserve t<i liiiiiself and iiia des- 
cendants in a very indeflnite manner, file usu- 
fruct of the property.” (Cansamnlli/ v. Cumm- 
hhai, 13 Bom, L. 11. at p. 7(53.) Tlie word tmgj 
la no doubt inadvertently used I'lider a tvatif, 
except according to Abu Yusuf’s exposition ot 
llanafl lAW, the settler lannot reserve any bene- 
fit to himself, lied. 237 : Bail. I. 507, II 218 
'I'he parties In CagsnmaUy's case beliiK Koveriied 
by Shiah law It would have been Invalid if it 
were held to be a tmqf (which it certaliilv was 
not); as all tlie jiartles were interested In iip- 
boldini; the v.illdlty of tlio life Interest (see ib. 


73!>, Inverarlty. ttru ), the point no doiilit escaped 
the attention of his Lordship. 

* Tiijbi V. Mowla Khan (15)17) II Bom. 485, 
40.1. 

* The decusions on which I ins section is baseil 
do not seem to refer expn-ssli to immovable pro- 
perty. But they are in terms based on the 
Kiiiilisli law and joint tenancy is an incident of 
real (or iiiiiiiovable) pn.pcrtv. 

* Rajabhai v. Ismail Abmeil (1871), 7 Bom 
II (' II. (or.J.) 27. (per Sarptent, J.) .See also 
ralimui Alimai v. Gulam Radar Mohidin (I860), 
6 Bom. II V. It. ( V c.) 25, and s. 370, below. 

9 See comment. 
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Skotion 356 In a Bombay case it was stated that certain property had been 
iiiusirnHon boquoathcd to GR and GA as joint tenants, and that on the death of GA 
the tenancy was not severed, Iiiit that it coutiniied between GR and the 
heirs of GA ; then GR liaving made a gift of the Avhole property to (iM, 
it was hold that this gift was valid, subject to the right of GA’s heirs. t 
Privy counrii decisions referred to in s. 356 and the last paragraph above, must 

be read in the light of the decision of the Privy Council in ‘ Jogeswar 
Narain Deo v. Ram Chandra Dutt.’^ In this case the terms of a Hindu 
will had to bo construed, and the contention of the appellant was that 
the legatees became, in the sense of English law, joint tenants, and not 
tenants in common ; and that the alienation by one of them of her share, 
before it became severed, and without the consent of the other joint 
tenant, was ineffectual. Tlie same view of the effect of a similar will 
was taken in the case of ‘ Vydinada v. Nagammal.' The Privy Council 
over-ruled that decision on two grounds : “ The learned judges of the 
High Court of Madras were not justified in importing into the construc- 
tion of a Hindu will an extremely technical rule of English conveyancing. 
The principle of joint tenancy appears to be unknown to Hindu law 
except in the case of co-parcenary between the members of an 
undivided family. In the second place the learned judges misappre- 
hended the law of England, because it is clear according to that law, 
that a conveyance, or an agreement to convey his or her personal 
interest by one of the joint tenants operates as a .severance.” ^ 

(g) Creation of Vested Remainder. 

Vi'sted rcinaiiKicr 357. It has, in one case, been assumed by the Privy 
Council “ that a Mussulman may by deed confer a definite 
estate like what would be called in English law a vested 
remainder in succession to a previous life estate.' The 
contrary is implied in another case. ® 


1 Golam Jajar v- Masltidm (1880), .5 Horn. 238, 
23S) (/. 7 of par. 4). 

* (1806) 23 Cal. 070 ; 23 I. 37 

3 (1888) 11 Mad. 2.38. 

4 Jogeshwar v. Ham Chnmira (1896) 23 Cal. 
670 ; 23 I A. 37 ; Moont/at Puhkayil KuiAamina 
V Moorwat Puhkayil Kunhnmbi (1908) 32 .Mad. 
31.') , »ee also [1912] Mad. W. N 932 

:> limes Chander Sircar v. Musammat Zahoor 
Palma (1890) 18 Oal. 164 ; 17 i. A. 201. The 
r.ase has been followed iu Baiioo Jiegam v. Abeil 
All (1907) 32 Bum. 172 , see s. 308, iff. below. 


I am indebted to Mr. J O. inverarity of the 
Bombay Bar for drawins my attention to the 
fart that In this rase both parties contended 
that the. vested remainder was good : and the 
only question at Issue was whether it was 
capable of attachment. The question of limited 
interests is considered at length below. Sec 
s. 444, et seq 

6 AMul Walitl Khan v. (Mussumat) Nuran 
Kihi (1885) 12 I. A , 91, 102 ; 11 Cal. .597. See 
the penultimate paragraph of the judgment. 
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§ 3. — Parties to a Gift. Section 358 . 

(I) The Donor of a Gift. 

(a) Competence of the Donor, 

358. No person can make a valid gift who either has ComiieU'nce of 
not attained puberty, or is not of a sound mind. ^ Quaere, JXrty 
whether a gift purported to be. made by a person who has 
attained puberty, but who is a minor under the Indian 
Majority Act is valid, or voidable, or void. 

The question as to the effect of the Indian Majority Act on the age 
of competence as to various matters has been previously discussed, and 
need not be repeated here. 2 

It may be pointed out that English law differentiates between the 
acts of minors and of lunatics. A gift by an infant is merely voidable, 3 
but by an idiot or lunatic so found is void.* Under Muhammadan law 
gifts by infants and by lunatics are aUko void. 

(b) Married Woman as Donor. 

358a. a married woman does nofc, under Muhamma- byaman ed 
dan law, acquire by marriage a special status, nor thereby 
become subject to any peculiar disabilities; and gifts by a 
married woman are subject to the same incidents as gifts 
by any other person.” 

(c) person in Insolvent Circumstances as Donor. 

359. Where a Mussulman who is in insolvent circum- in^oucnt 

1 . circumstances. 

stances purports to make a gift with intent to defraud, 
defeat or delay his creditors, it is voidable at the option 
of any person so defrauded, defeated or delayed.® 


1 Hed. 025 (col. ii ) ; Uail. I. 508 ; II. 20:i 01. 
10-13), III Atntul Nissa Btgum v. Mir Nurudin 
Bussein Khan (1890), 22 Bom 489, tlic Kift was 
originally by a minor, ratillud after attaining 
majority. 

i See comment to .5 a, 229, 285. 

1 Zoueh, d. .l{i5o(,and BaVet v. Parsonn (1705) 2 
Buir. 1794; AUen v. Allen (1 842) 2 l)r & War. 307 

4 Elliot V. Ince (1875), 7 l)e. O. 51 & U. 47.‘>, 
Jle Walker 11905], 1 Cli. 100 (c.A.) 

5 Cf. s. 24 (8), above; Luteefoonima Bibee v. 
Rajaoor Ruhman (1807) 8 W 11 84 ; NidihaMiai 
V. Issdchan (1806) 2 Bom. U. C. B. 297. 

0 See, however, Macn., 217 (case 15) appx , p 


441, No. 45 ; AzimunnUsa v. Dale (1871) 6 Mad. 

H. C. H. 456, 468, 469. The Transfer of Pro- 
perty Act, 8. 53, applies to prior as well as to 
suiHcqucut transferees; but tliut section does not 
apply to Muslims : Cf. (Nabob Amruddaula Mu- 
hammad Kttkva) Bueeain Khan Bahadur v. NaUri 
Srmiram Charlu (1871) 0 Slad. H. C B, 356; 
Doe, dem. Ramlonoo v Bibee ./i»iff(1843) Fulton. 

I. 52. tif. Vhunder Madhub Does v. Ameer AH 
(1876) 25 W, B. 119; the fact tliat Uiero are 
other creditors does not make a sale iiecessarily 
traudulout, it the sale la for valuable consi- 
deration. See also Sadtk Busain Khan v. Ba- 
ehim Alt Khan (1916) 38 All. 027, 647, 648 (p.c.) 
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Section 351). 

Bvldcnco 01 
intent to ('.(fraud 
creditors. 


' f ardaii 
lady. 


Ori«ltt ot tlic rule. 


The following indicates what is generally alleged and proved under 
s. 359 : “ This deed then being of a prior date, the sub.sequent purchase 
must impeach it for fraud ; all those grouiuls on which a deed is generally 
impeached are, however, wanting in this ca.se. There is no evidence 
before us that the donor was in debt at the time of making this gift, nor 
is there any evidence to show that he executed it in contemplation of 
insolvency, or with a view to defraud creditors.”' 

(d) ‘ Pardanaskin ’ lady as donor 

359a. Where a gift is purported to be made by a 
‘pardanashin ’ lady, the ordinary presumption that a person 
of com])etent capacity signing a deed, understands the 
instrument to which he affixes his name, does not arise ; 
and it is incumbent on the donee to satisfy the court that 
the transaction was explained to the donor and that she 
knew what she was doiiig.^ The most usual mode of dis- 
charging the onus, is for the donee to show that the donor 
had good independent advice in the matter, and acted 
therein at arm’s length from the donee." 

The rule coutaiued iu this section is based on the protection extended 
by the G)urt of Chancery in England to the weak, ignorant and infirm, 
and to those, who, for any other reason, are .specially likely to be 
imposed upon by undue influence, — wliich i.s presumed to have been 
exerted unless the contrary be shown.* The rule is not applicable to a 
woman, not being of the ‘ pardanashin ’ class, even though it be alleged 
that she is so clo.se to them in kinship anil habits, and so secluded 
from ordinary .«ocial intercourse, that a like amount of incapacity for 
business must be ascribed to her ; outside the class of ‘ pardanashins ’ 
it must depend in each case, on the character and position of the 


1 Doe dem. Ilamlonu itookerjee v. Uibee JefMl 
(1843) Fulton 1..2, 134. See alsio (he trin.irkd of 
Kemball, J., in Mohimdia v. Manchemhah (1883) 
(i Bom. 0.50, 037 , quite a different \iew of the 
transaction vias taken by Pintiey, J„ at p. 63'). 

* .Sec, for in..taiice<i, Aighur Ah v. Drlroog 
Jimum Hfown (1S77)3 ('ill. 334 (ii cii.ic “where 
lorno eiiiiHideriitKin and without .my equivalent 
this lady has exe( iited a dneiiment wliieh deprl- 
let her ot ail her propeTtv"(p. 327), Onreh 
('hviuh'r Liihureey W(Wtfyo6«f/y (1870)13 Moo. 
I.A 111), 11 W. It. (P <’.) 7 ; Fwmf Ilmetu v. 
AmjwlAh A7i(rn(IS72) 17 W. K fli't • AMuni,, 


MiAiuu Dn, Debt (1901) 28 Cal 346, 

.548; ShitinniuMin v. Abdul f/oosein (1906) SlBoni. 
165; Murium Itibiv Sakim (1891) 14 .VII. 8: 

I Mulka Mukhudarah OmahNawab Pailahab) Khuft 
Mehalv Aihnttudmtor-aeiieml of Bengal (1900) 
.’> C.W.N 3()", (lase wliere a will was in question) 
Kali BakliKli Singh v. llarngopiil Singh (1914) 
lOCiil W. N 172 

3 Hakhun v. Ahmed ff(««ei)» (1871) 22 W. R 
443. In Khaliiu v Imad (1889) 12 Mad. 380 
(he niiUK nils held to have been discharged. 

4 Ktikhun V. Ahmed Hogmn (1874) 22 W. R 
441 
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iiidividuaJ woman whether those who deal with her are, or are not, Section 359a. 
bound to take special precautions that her action shall be intelligent 
and voluntary, and that it was so, m case of dispute. i 

(a) Gifts in Dvalli'illness, 

359b. I'hc capacity of a donor, who is in ‘ marz-nl- ' ' 

, , ilf alh-illncss on 

inaiit or death-illness, to make a gift of his pio}>erty is -■'m.; footing as 
subject to the same restrictions (with reference to tin'; 
proportion of his property that he may give by wa> of gilt, 
and to the persons to whom he may make gifts) as Ins 
capacity to make a will, (referred to in ss. 579, 581, 582 and 
(100, below); and his attemjits to make a gift in disregard ol 
the said restrictions are of no (*lfect. ^ The Shiah authori- 
ties ar(‘ not agreed on the details of the which am 
considered in the comment to this section. 

iJxplunuiioN,— -\n order to establish the existence ot ‘ 
death-illness there must be present at least three conditions . vpiaimii. 
to the illness which has caused death ; (a) proximate danger 
of death, so that there is a preponderance of apprehension 
of death ; (b) there must be some degree of subjective 

apprehension of death in the mind of the sick person ; 

(c) there must be some external ‘indicia,’ chief among 
Avhich are the iiiabilitj: to attend to ordinary avocations.'^ 

It is hardly necessary to point out that the basis of the rule contained Origiii di the rule, 
in s. SoOb is the desire to prevent the disregard of the restrictions on 
testamentary capacity. Whether the operation of the gift or other trans- 
action is expressly postponed till after death, or the transaction is 
intentionally undertaken at a time when its operation must necessarily 
come into ellect only after death, the result is the same. The Sliiah 
authorities are not agreed as to the details of the subject. These will be 


> IIodgeitv.The Lelhuind Londun hank 
(i'JUU) 23 All. 137, 145, (the twin gmtipaidi 
shin uas Invented to describe such a vomai 

* See ss. 670, 681, 582 and 000, below, 
iiulhorltles are cited In the comment, 
masculine In tins section Includes the femlnln 

8 I.e., that at the given time death is n 
htobahle than life. Cf. " The most valid del 
tlon of death-lUness is, that it is one, which 1 
highly probable, will ihmuc latallj "j Bull. 1.; 

* harabni v. IlabwlHi, (l<.)o:,).I(i Horn. .5a 1 


Bom L. It. 35 (per Batihelor, J.) followed by 
C. A. in httshtd V. Sherbnnoo (1907) 81 Bom. 
204 Sec also i’atmabUn v. Ahmed hakhsh 
11003; 31 Cal. 319 ; (1907) 35 Cal. 271; 35 I. A. 
07; Uassaral Bebte v. Ooolam J offer (1898) 3 Cftl. 
W. N. 57; Wazeerjan \. flayed Attaf Alt (1887) 
0 All. 357 ; Lttbbi Bebee ' Brbban Bebee (1874) 0 
A'. W. 150 ; Mutimnnud ihdshere Khan v. Mar- 
yam Begam (1881) 3 All. 731 ; Ibrahim Owdam 
Arts V. f^oibno (inoTl I.'. Cal 1 . 34, 1. A. 107. 
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Section 359b. considered in the present comment after the expression ‘ marz-ul-maut ’ 
has been explained. 

ncath-iiines-. Whether or not a particular illness is to be considered, ‘ marz-ul-maut’ 

is a mixed question of law and fact. But it may be stated that pains 
of childbirth are considered by the Muslim authors as ‘ prima facie ’ a 
death-illness, whereas lameness, gout, paralysis, consumption, a withered 
or palsied hand, after they have continued for a long time, and have no 
immediate danger of death, are not considered to constitute death-illness. ‘ 

‘ Hidaya ‘ o » ffjjg following is a literal * translation of the passage from the 

‘ Hidaya ’ dealing with ‘ marz-ul-maut ’ : “ Paralytic, gouty or consump- 
tive persons when their disorder has continued for a length of time 
[the length of continuance is to be measured by one year, * and the 
meaning of fear is that which takes hold of the mind, not the cause of it] ^ 
and they are in no immediate danger of death, do not fall under the 
description of sick, hence deeds of gifts executed by such take effect to the 
extent of the whole property ; because when a long time has elapsed, the 
patient has become familiarized to his disease, which is then not death- 
illness. The reason being that that which brings on a change in the 
matter of management is the sickness of death, viz., such an illness as is 
generally fatal ; and an illness cannot be so considered except when the 
patient is in a condition which increases (in virulence) from .stage to stage 
till it ends in death. Where, however, it has become chronic, and such 
that it does not increase, and there is no fear of death from it, then it 
cannot be the cause of death — as blindness and the like. This cannot be 
regarded as death-illness in the beginning of his illness ; and a consumptive 
man until he becomes bed-ridden cannot be regarded as ‘ mariz ’ (sick) 
because a man is seldom free from little illnesses. Hence, so long as he 
can go out for his necessary purposes, and is not bed-ridden, he cannot be 
popularly considered to be in his death -illness. So ‘ Qazi Khan ’ says.” 

siiioii ttiithoriii.'-). The Shiah authorities describe ‘ marz-ul-maut ’ similarly. Thus in 
the ‘ 8haraya‘-ul -Islam’ ^ it is laid down that every disease wliich is usually 
accompanied with apprehension of death is said to be dangerous ** and 


1 Bail. 1. 013 : Med. «S 1 ; Mumj, (Bk. 
20 s. 3). 

S Theoimmentary on the Hidaya »lii< Ills ijiven 
both inttie editions of 1280, .\., H., (Bombay 
Malba-i-Uydart) and of 1301 iMiutafat Pram). 
Is iridoscd in f ] to disiingiiish it from the 
ti\t in Ifamilton’s traaslaf ion (HeU 085, eol. 
1, i>.ir. 3) (ertain words (enclosed In i>arciithesr.<) 
are lutcrpuiatcd by the tramlatoT, which do not 
occur in the original. 

3 " Tins liioit of one year dues not cunstiluti! 
a liard and fast rule, and it iiia> iiii-an a period 


of about one tear,” Faima Hibi V. Ahtnerl 
Kakhih (10113) 31 I’al. 310, allirim-d by 1'. U. 
(1007) 35 Cal 271 , 35 I. .V. 07. 

* / e . Subjective apprehi-nsion of death, ro 
that if a man is actually iii fear of death, it does 
not matter if really there was no reason to fear. 
-I As Iranslated by Baillle. 

0 Bad. II. 257. Ilectlu fever, consumption, 
haiiniirrliage, bilious or bloody swellings, fetid, 
purgings, and such as are mixed with oleaginous 
matter, or black cxcreuicnt, arc given as 
e\am]iles 
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has the effect of restraining a man from disposing of more than a third Section SoOb. 

of his property ; that diseases from which there is us\ially recovery ' 

have no other effect on a man’s disiiosal of his property than if he were 

ill a state of health. “ It were, however, liottcr to ascrilaj the effect. 

under consideration to all diseases which are in fact accompani^vl b v. or 

terminate in, death, whether they are customarily dangeron.s nr not. ” 

The Shiah authors are divided on the question whether whore the shi-ih authontleg. 
donor, (being in his death-illness) ha.s given po.sse.s.sion of the subject of 
gift to the donee, the gift should take effect only if its value is less than 
one-third of the donor’s estate. The authorities am considered in a very 
learned judgment by Rafiq, J.. in ‘Khurshed Hussain v. Fai\’azal 
Husain’ 2 delivering the judgment of Tudball, J , and himself. In the 
result the court concluded that under the Sliiah law a gift made in 
‘ marz-ul-maut ’ (death-illness) holds good to the extent of only one- 
third of the donor's estate in spite of the delivery of possession prior to 
his death.” ^ 

In the same case * it was unsuccessfully argued that becau.se Lnnu contem- 
the gift had been intended long before it was actually made, the donor’s 
death-illness at the time when it was made, did not affect it. Rafiq, 

J., in delivering judgment points out that the delay in making the gift 
indicated that the donor intended not so much to benefit the donee, as 
to deprive his other heirs, and that, in any case, the donor did not 
intend to part with his property while he expected to live, nor to place 
himself at the mercy of the donee by parting with all liis property to him. 

i2) The Donee of a Gift. 

(a) Competency of the Donee. 

360. Aliy person capable of holding property may t',..»i)etenc(> 
be the donee of a gift. 

(ft) Gift to Heirs and Children. 

361. (1) The legal incidents of a gift, are not affected Out to heirs, 
by the donee being presumptive heir of the donor. ^ 

(2) It is lawful ^ but abominable for a Muslim to unequal gifts 
prefer one child over another in making gifts, unless IbomiS^ 

1 Temporary fever, headache, whether with Sel. Ilcp. 80 , Mori., Uls., I. 267 (h. 46). 

continued augmentation or not, ophthalmic and a c'ofaw Jttfar v. Ma^lwtin (1880), 5 Bom. 
tubercle on the tongue, are mentioned as 238, 242-243, where the intention was to " disln- 
examples. herit ” one of the sons. 

2 (1014) 36 All. 289 ; 12 Alls L. .1. 417, 423. a Ball. II. 205 (ff. 6-8,) 26-27 ; I. 029, 

4 HJfyajee AUetbhoy Melha A’ utAoo (1832), 
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Section .SOJ, 


Gift to unborn 
Iterson. 




Knali'sU Law. 


preference is given to a child who is superior in religion or 
learning, 1 without any intention of injuring any of them. 
Where a gift is made by a Muslim of the whole of his or 
her property to one child, it is lawful judicially, but it is 
sinful to do so.^ 

The second sub-section itiay he of some appliciibility where equitable 
reliefs are asked for.'* In law the gifts referred to are valid, and as the 
law allows alienation so as to defeat .succession, “ the design to alter, 
and so in one .sense to defeat the dispo-sitiou of property, is simply a 
design to (.onform to the law, while w^orking ont an nnforbiddeu 
design. 


(c) Gift to Unborn Pnmon. 

362. A gift to a person not in being is void,'* but 
limited interests (referred to in ss. -144-454, below) may be 
created in favour of a grantee wlio is not in being ; provi- 
ded that when the graiitee’.s interest opens out he is in being. 

There does not •s<'eni to 1)<‘ any rol'ereneo to unborn persons in the 
texts, except where limited interests are dealt 'vith. A.s the ‘ hiba ' 
or gift of the Mhole ownership i’equire.s that ilii' donee should take 
possession, it folloMs that a ‘ IiiIki ’ to an unborn person is invalid. 

A gift was 2 )urported to be made, subjoet to a pi ior life-jntero.st, to one 
Pathumma “ and to chihlren born to her.” It was held '• that the gift to 
Pathnmina was void. ( I )becau.se it was contingent, hei ng subjoet to the lifo- 
intorcst ; and (2) assuming that agift would be \alul snliji'ct to a previous 
life-interest, it would be invalid, because (n) gifts to all unborn ehildreu 
must bo contingent, {b) the gift (oPathunmia could not be defined as it 
would dei)eiul on tlio ninnber of cliildreu that iiiight bo born to her, and 
“ no one could make .seisin for an indefinite nmnlier of future children.” ’ 
On the ground of imblic iiuliey future illegitimate children cannot, 
in England, be doiicas of gifts." 

I Sco the Introtlilrtiiry fliajiti-i .m Hi<* 

Mfi tion between Mnhaniiuoilaii law ami ri'llt?ioii. 

3 Bail. I iiS'l. rf. Xaiulnim i tfiduialnen 
(UI09) 31 All. Il.'ia (llimlii Uw) 

< X izamuddin v. (Mimumnl) Zuheda tiibi 
6 X. W. 338, 340, 341. Cl Ciiimmallv 

V. Sir Curnmbhai (1911), 3rt Bom iU 
1 {Xawah) Um}n(l AHif Ktum \ (Muisuimt) 

.trofiumd-i- H ’vitn(\sr,7). 11 «.». I \ U7 ; IC 

W. ll. (!"' ) -■>. Z'lhunil fin-i v. 


null), dun (ISiH), t W 1! I't- Khinooroonhfav 
Kamhan h/iun (I87ti), •.> Cnl. 18t ; 3 I. A. 291 ; 
2« W. «, •!«. adlrralng b W a. 4. 

j CkHLimekutli. v. Ahmed (1880), 10 Mad. 
100 ; Abdul Cadttr v. Turner (1881), 0 Bom l.'iS ; 
Mithoiiml Shuh v. Official TrunUeof BengalWWi) 
:ifi Cal. 4.31. See «s. 449, 18.'), below. 

0 Udl V. Crook (1873) 6 II. L. 26'. ; Crook v 
//.Vd.S'Ol 1 Cb 0. 373 , ft’W;.-/-,) V, (■',> el-r | lOl) l| 
1 Ch -,78 ((’.4.). 
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(d) Gift to Mosque or other Institution . SECTION 363. 

363. A sift may be made to a mosque or otlier insti- g*** ‘ ’ 

^ J ^ or other insti- 

tution. ‘"tlo''. 

“ A mail {rives moiioy for the rejiairs of a ‘ inasjid ’ an<l for its 
maintenance, and for its benefit. This is valid ; for. if it eaimoi. ojierate 
as a ‘ waqf,’ it operates as a transfer by way of {rift to the ‘ m.i>iKl,’ and 
the establishing ofproiierty in this manner to a ■■ inasjid ’ is valid, bein*: 
completed by taking pos.session. . . If he say ‘ I have given my mansion 
to the inasjid,’ it is valid as a transfer requiring deliver'y. If he shoiih', 
say, ‘ this tree to the inasjid,’ it would not belong to the " inasjid ‘ uniil 
delivered to the manager of the ‘ma.sjid. ' 

The question whether the ‘ mutawalli,’ or other tru.stee of an institu- 
tion is legally bound to accept a gift that is ofTcred to him, on behalf of' 
the Institution, has not, it seems, been brought before the Courts in any 
case governed by Muhammadan law. Though a gift is a voluntary tran- 
saction, and, it would appear that, prima facie, its acceptance or refusal 
must be as much at the option of the donee as making it is at the option 
of the donor, yet in the case of trustees some peculiar considerations 
may come into operation, such as are referral to in ‘ Klayalwar Hcddiar 
w. Namberumal Chettiar.’* 

(e) Gift to Perfon holding Fiduciary Relation, 

364. Where the donee stands in a fiduciary relation presumption 

, . , of iimliiu 

to the donor, or the relation between the parties is such lunmoc-. 
that the donee is in a position to dominate the will of the 
donor, ^ the Court will not give effect to the gift but will 
declare it void,* unless the donee can show to its satisfac- 
tion that the donor had competent and independent advice 
in making the gift.'’ 

1 Bail. I 007 (par a): Minliai, 2.'.!>. 200 (Bk 
20, s. 1). Cf. Umatl AriP v. Muhaimfl Ghous 
(1803) 20 Cal. 834 : Hnuubi v. Xnmngrao (19(M5) 

31 Boni. a.OO ; 0 Bom. I,. B 91 (penult iwrafir. 
of jiiauinent) : Jinda Ham v. Uunaiu Hakhsh 
(1914) 49, Piiiij. Bee. 197, 200 (No. 97). 

1 (1899) 23 Mad. 298. 

3 Cf. Indian Contract Act, sa. 10, 19.\ and 
the Illustrations to the Indian Succession Art, s. 

48, which were held to afford a useful Ruide as 
to what constitutes undue influence in this coun- 
try, notwithstanding that the section does not 
apply to the will of Muslims : Khag Mrhal v. Ad- 
minmntor-Qenrral of Bengal (1001) 5 C. W N, 

20 


See aiMi EnRllsii text-lssiKs on ifiully on 
tlie Mibjet t. Only a few cases are I'itt'il to iliug. 
Irate the incidence of this well-known principle. 

4 It is not void «(> iinliii AlItvnI Skiimer 
(1887) 30 I'h. O. 145. 

Hiiwbhat V. Igtnail Ahmed (1870) 7 Bom 
H. C B. (O r.j.) 27 (Rift bv a Indy to a conflden- 
llal adxisrr and two other iiersons, of the house 
in which slie dwelt : no intiependent advice : the 
deed was read over and evpiained to her, bv 
a clerk who acted for the donor as well as the 
donee ; deeil set asiile at instance of tlie heirs of 
the donor) ; Sumsooflin v. Abdul Iloogeln Kali- 
miid<fiM(1900), 31 Bom. 105 (rchating to release by 
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Gift, allowed 
of any proper) v 


Subject of 
gift niiMt Ijo 
in existence 


Donor’s owner- 
ship .md control, 


(5) Agents of. Parties. 

365. An agent may be validly autliorised by the 
donor to make a gift, and to transfer possession of the sub- 
ject of the gift on his behalf. 

It may be of interest to note hern the ea.se of ‘ (Jaiigbhai v. Thaver 
Mulla.’i ill which a Khoja lady, Rahiinatbai, devised “ one-fourth to bo 
disposed of in charity as my exceutons shall think right. ’ ’ The disposition 
was held to be valid, and Saus.se, 0. .1., directed a scheme to be framed." 


§ U. — Subject of Gift. 

(1) What may he Transferred by way of Gift. 

366. A gift may be made of any existing property,*'* 
whether or not it is capable of manual delivery, and [where 
the property is immovable,] whether the donor’s rights 
over it amount to full ownership, or consist of merely a 
limited interest in it.'^ 

Ex'pXarmtion 1 . — ^The subject of the gift must be in 
existence, at the time when the gift is purported to be 
made,'* otherwise the gift so purported to be made is void. 
A gift cannot be made of anything to be produced in 
future, ** notwithstanding that the means of its production 
may be in the posse.ssion of the donor. ^ 

Explanation II . — ^The subject of the gift must be owned 
by the donor, and under his control® at the time the 
gift is made. 


(laughter of lier right to inherit). Cf also Nizam- 
v(U,n V. Znheda JiiH (1874) d N. W. -‘WS ; 
IMoulvie) Wiiipcd AH v. (Moulvie) Abdool Ah 
11884] W. K. 121, 127 (col. il. par. 1) Vor the 
riifference between reserving legal rights and 
pressure by threatening criminal pnK-eeJings, 
see William) v. liayiev (I860) 1,. R. I H. L. 2(H) • 
and Wallace v. llardacre (1807) 1 Camp. 4.'.. 

1 (1863) 1 Bom. H. C. R. 71. 

2 Fataim *AlnmgiTi, Ihba, eh. XI., giving in- 
stances and details, which seem unnecessary, or 
inapplicable in British India. Cf Mohia-uddm 
V. Mancherkhdh (1882) 0 Bom. fl.'iO 602, (last 2 
senleiices, par. 3). 

3 But not services, nor natural love and affec- 
tion Rahim Rakltnh v. Muhammed Uamn (1888) 
n Ail. 1, .'i (par. 2), 6 (par. 2, 3). 

* MnRu-k AMocl auffoor v. Multka (1884) 10 
Cal 1112; A moan liegnm v. Nizamaddin .Shah 


(1888) 21 All. 10.'., 171 (H 1-7) ; and ef. Kelie- 
U’lrh V. Manning (IS.'il) 1 l)e. G. M. & G. 176 
(r.a.) vKnight Bnico I,. .7 ) 187, 188 ; Mahomed 
Faiz Ahmetl Khan v. fthnlnm Ahmed Khan (1881 / 
.3 Ml. 400; 18 I. A. 25; .Sahibunniem v. Hafiza 
Jlibi,tmd nee rersa, (I.S87) U All. 213 (gift of pen- 
sion under Perusions Act, .s 7, cl 2, valid). 

5 Bail. I. 508. 

6 , Its 4,000 annually out of an undivided 
share in Jahgir villages : AnUul Niua Begum v. 
IMir) Kumlin Hussein Khan (1896) 22 Bom, 
489 ; cf. A7i»nR/-u<Wia V llahi Baksh (1912)34 
All. 465; and Tavakalbhai v. Tmtiyaj Begum 
(1916) 41 Bom. .372. 

7 Mahomed Noor Khan v. Hut Dyal (1860) 1 
Agra 67 : widow, holding possession of her hus- 
land’s property In lieu of dower, cannot make a 
gift of it. 

B Bail. 1. 529. 
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(1) D purports to give to it, “ the fruit that may be produced by my Section 3U6. 
palm tree ” ; “ what is in the udder of this sheep ” ; the butter in lUfMiratious. 
mil k ” ; “ the oil in sesame ” ; or “ the Hour in wheat,” — and 1) authorises 

R to take possession of the subject of the gift. The gifts arc invalid in 
each case,t in accordance with Hanafi law.® 

(2) D says to R, “I give thee the pearl which 1 have lost, tocover 
and take it.” According to Abu Yussuf this is a void gift,'^ bt-ing the 
gift of a mere speculation. Zuffer, however, holds it to be valid. ‘ 

(3) On the Ist of January, D puri)orts to make the gift of a lioiiso 
to R, and puts him iu possession of it. On the sai<l flate the house doe.< not 
belong to D, but to X. On the 1st of February, X <Ues, and O iiihent ^ 
the bouse. On the 1st of March, D sells the house to Y. The sale is 
valid because the gift was void.** 

(4) In the last illustration if D had made the gift on the 2nd oi 
February, believing that X was living, and that the house belonged to 
X, the gift would, nevertheless, have been valid, and the sale void. ^ 

Wo find it stated in the ‘ Hidaya ’ that “ as the profits of a thing xransiur oi 
may be transferred by a person during his lifetime, with or without p’f^y 
consideration, so they may iu like manner be transferred after his death.”'' consideration. 
There were, however, doubts expressed on the point in the Courts of 
India, as to whether a gift may be made of mere rights in property, not 
amounting to full ownership. These doubts were, no doubt, caused, in 
part, at least, by the notion that the term ’ liiba ’ is exactly equivalent to 
*’ gift,” and that the former expression connotes all transfers of property 
or rights without consideration, that were known to Muhammadan law. 

‘ Hiba ’ is defined as conferring a ” right of property (‘ tamlik ’ from 
‘ milk ’ ownership), and it is stated in the ‘ Hidaya ’ that ‘ hiba ’ ‘’in 
its literal sense signifies the donation of a thing from which the donee 
may derive a benefit. ”8 

With reference to the law iu England, it has been said : ‘‘ ‘ At com- Donor must 
mon law a man could not grant what he had not ’ : Perkins’ Profitable ".o^gess^subject 

of gift. 


1 Bail 1. jOS («. 10-1.1). In Hed 484 (col i 
par. 1) it U stated tliat the gift ut Hour which is 
not yet ground, or of oil which is not yet pressed, 
being not in existence at tlie time of gift, is 
altogether void; whereas gilts of milk iu the 
udder, of wool on the goat's back, of grain or 
fruit upon the ground, and of fruit upon trees, 
are gifts of undefined ports (mueAa'} and hence 
capable of being validated by subsequent divi- 
sion and possession. 

s Some of them are invalid on the ground of 
miM/ia* ; which doctrine is not knu w ii to Stiiah la w , 


.iiid It pos-.csslon is subacquciiUy UKi'ii.ol i oiii-.e, 
tlic gill will be valid under the llanall law also. 

* Macu. SOI, (case 0) ; Abedominsa Khatoon 
V. Ameeroonissa Khatoon (18G8) 0 tV. B. Sai; 
Itativn Bullish v. H/uAamnnni l/usit)i(! 388)11 .\11 . 
I, 3 (par. S), 8 (par. 3), 9 (par. i’. 3), 11 (par. 2). 

Ameer All, I. 87, citiim Fafaitm Khan, 
IV. 235. 

5 Bail. U. 207. 

6 BaU. I. 052. 

7 BaU. I. 507. 

3 Hed. 482. Sec. a. 348. above 
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Book (translated 1642), where the doctrine is stated in all its crudity ; • 
similarly in Muhammadan law a gift of property, not at any time in the 
possession of the donor, but in that of a trespasser (and consequently 
never delivered by the donor to the donee) is void,® and the fact that 
the donor had brought an action to recover the lands forming the subject 
of the gift (pending which siction, he died) docs not make the gift valid. ^ 
It has also been held that the execution of a deed of gift, the subject of 
which are lands in the jjosseasion of a third party, claiming them 
adversely to the donor, does not give to the donee a right to sue for 
them after the death of the donor.* But where a mother makes a 
gift of her one-sixth share of inheritance in her daughter’s estate, to 
the cliildfon of the daughter, and authorises the donees to take posses- 
sion, and “in fact they do take possession,” the fact that the mother 
herself has never been in po.ssession does not invalidate the gift.*’ 

A gift has been held to be validly made where its subject has consisted 
of shares in villages which were under attachment by the (killector for 
arrears of revenue; of rights in ‘zamindun’ latids,** of ‘ /.amindaris,’ 
.shares in ‘ zamindari’ lands let out to tenant>!, ‘ lakhiraj ’ i>roperty lot 
out to tenants, ‘ inatikana ’ rights,® and rights to collect rents and 
prolits; and of a right to receive rents of shares in revenue-paying 
villages ^ and a .sright to receive one-third share of the prolits of certain 
villages after payment of Government revenue, village exi>enses, and 
costs of collection.'' “.Similarly,” .says Air. AmetT Ali, “ under the 
Alahommcdaii .Sovereigns assignments of revenue which were called 
‘Suyiirgluir grants, were often transferred by the grantees.’'®o 

Where the sidqect of gift consi.sis of rights in property not amounting 
to full ownership, the donor must have authority to transfer the rights 
in que.st.ion. 

It is not perhaps c{i.sy to reconcile all the decisions. But the ten- 
dency has been to di.scountenanee mere technical ditticiiltics in the way 


I Tailhu V. Off, nut liecriier (ISSS) App C,.-. 
.".il, .".‘j:. (arBiiiiicnt i.i Ci.iiii'.i-I). 

J Wo/dW Hftkhsh V. MiOmmmnil //./mih (ISSS) 
I I All. I. 

J M.HII. HOI (la-p (i) 

Mfhernli v. Ttijwlin (.im.i) i:j Hi.iii. 150. 

■) Mahtnard Itiiksh Khun \. Uoxi^ini Itih, 
(1S88) 1.'. Cal. (i8<), 702 ; 1.7 J. A. 81 , and i-f 
Knhda<, v. Knidiffii (1884) 11 Cal 121. 131 , 11 
I. V 218. 

h Sajjad Ahmad v. Kndrt Jieyum (18!>5) 18 
All. 1. 

1 MuUtrl, AWool aujfoor v. Mulfka (1884) 
10 Cal. IU2. A right Is “ the right to 

receive from the Quverament a sum ol money 


whi< li n-pri'sciil s Mu- imilik’.\ .sliarp of l,lii> profits 
ot a rpvpiiiii'-payiiig pslato, wIiph, from his (IppIIii- 
lust to p.i,v the re>pime a.H.spsHp(l by the Oovprii- 
mpiil, .ir.from any other pkiisp, his estate Is taken 
inlo llip khii'i, iM.ssi-ssiun of tloverniiipiit.or trans- 
lerred to some other person who ie willing to pay 
the rate asseeseil Ibid. 1125. Cf. Itamrshwar 
.Suuih \. .Sec. of .Slate Jof Indui (1911) 3!) Cal. 1. 
20-24. (p.c ) 

8 Mahammad Mandat Ahmed v. Zubaida Jan 
(1880) 11 All. 460 ; 16 I. A. 193, 

9 Jimn Unkkh v. Imliat Seyam (1878) 2 All. 
93. 

10 “ Mahoulincdan Law," 1. 28. 
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of making gifts ; and to hold that where there is a real ‘ hona fide ’ in- Section 366. 

tontion to transfer property or rights, and the donor has done all that he 

could be expected to do, in order to effectuate his intention, the gift 

will be operative ; this is subject to a desire on the part of the Courts to 

prevent gifts from being used as a means of oppression, or for tli priving 

those w’ho ought in fairness to benelitfrom the, subject of gift. 

367. A Mussulman may give the whole of liis property i>..nor a powm 

1 P -r . 11 - I • notrcsirktpd 

by way of gift to any person ; ^ and liis expectant heirs -in .xpectani, 
cannot avoid the gift, even though the gift may have tho'' *'" 
effect of evading the Muhammadan law of succession. * 

(lifts made in death-illness are govcrucil by the law' of wills. ‘ 

(2) Rights in Properly as Subject of Gift. 

368. The grantor or grantee of a limited interest in property umv 
property under s. 446, below, may validly dispose of, or 
transfer, his interest in the subject of the grant by way of lutS 
sale or gift or other mode of alienation.'* 

Explamiio7i . — Where a limited interest in any pro- 
perty has become vested in the grantee, the transfer or 
alienation of the said property by the grantor docs not 
affect the said interest,® and the transferee or alienee of 
the said property takes it subject thereto. 

By a consent decree it was ordered that a certain house be held and iiiustraiton 
enjoyed by U for life, and after her death it be sold and the net 
proceeds divided amongst Rb, Kc, Rd, Re and Rf. Ra purported to 
take a transfer of the interests given by the decree to Rc and Rn on the 
1 1th of January 181)8, of Re and Rf on 11th June 1903, ami of Rb on 27th 
March 1905. The last transfer alone was made after the death of U (who 
died ou 2nd. December 1903). HeM, («) that a vested remainder may bo 
created under Muhammadan law, (6) that life estates are know'n to Shiah 
law, (c) that during the period of the life-interest the deferred interest can 
be dealt with by way of sale, gift, or otherwise, provided that there is no 

1 Cf. Ml. SaherbaiM v. Sheikh Khoda Jiujm, (1880) 5 B«in. 238. 

(183.‘i) « S. J>. Rep. 14 ; Mtirley, J. 2<irt, s SO. 4 St-e ». 000, lx-k)w. 

» Cl. 8. 28"» (11), HboM'. 3 JOill. II. 227 (iMir. 21. lii/iioo Begum v. Mir 

a (Nairiib) Cmjitd Ally Khan v. Mohwttdee .i&rrf Ah (1007) 32 Bimi, 172, 178. (l■:\i)^)M^ 

Begum (1807) 11 M. I. 517, ; Chaudhn 4. 9). 

Mehdi Hamn v. Muhammad Hasan (1005) 28 All. b ibid (Exhibits 0. 7, S). 

430: 33 I. A. 08. Uuhim JaJfar v. Masludui 
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Mortitaiied 

property 


' Mohinmldiii v. 
Maiiclierstiah/ 


interference with the particular estate, an«l (4) that it would seem to 
follow that the ])urchastT or donee could deal with the interest so acquired 
by hirn.i 

369. The right to collect a specified share of the 
rents of undivided land may validly form the subject of a 
gift, and s. 375, below, does not apply to it.^ 

369a. It has been held that the right to receive a 
definite share of the offerings that might be made at a shrine 
may validly form the subject of gift. — Sed qmere.^ 

370. Where the subject of tlie gift is mortgaged, and 
the mortgagee is in possession, a gift purporting to give the 
mortgaged property is valid, if constructive possession of 
the mortgaged property is given to the donee in accordance 
with s. 395, below; a gift may be validly made of the equity 
of redemption by the donor completely transferring it.“‘ 

This section seems to follow so clearly from ss. 367, 369, and 395, that 
it would have hardly been necessary to state the proposition contained 
in it, had it not been for the decisions referred to below. 

With reference to ‘ Mohinudin v. Manebershah ’ it was remarked by 
Mahmood, J.,® I may respectfully say that it ])robably carries the 
rule of seisin too far.” And by Syed Ameer Ali'^ “The view taken 
by the majority of the judges is founded upon an erroneous iiiq)rcssion 
of Hanati law, under which scisni is requisite for hypothecation. Accord- 
ing to the correct view of the Haiiali doctrine on the subject, there is 
nothing to preclude the mortgagor from granting his equity of redemp- 
tion to another.” ** These opinions are, it is submitted, supported by 


I Haim Begum \ . Abed AH (1907) S2 Bom. 
172. 

» AmeerooHiesa v, AbadoonisM (1875) 2 I. A 
87 ; 15 Beng. L. R. 67 ; 23 W. R. 208; Jttwm 
Bukeh V. Imtiaz Begum (1880) 2 All. 93 ; Kaem 
Uutsain v. Sharifun Sisea (1883) 5 All. 285 , 
Mullick Ablnol Gaffdor v. Mulekn 10 Cal. 111.5, 
1126. Cf. Bail. I. .521 (par. 1.2): aim Mahomed 
Ttuksh Khan v. Ilomielni BiOi (1888) 15 Ciil 689. 
702, 15 J. A. 81; Bahtin Hnkxh \. Muhammad 
UttMH (1888) n All. 1. 

Ahinail-uddtn V. Ihthi Bakth (Vil'i) Vll. 
■lO.'i, Ihc 'Ubji'ct, of gift ill aiirli a fabi' hcliiK 
iii’lil to Ilf mil the future offcriti{f!i, hut the 
prcsviit nalil to ri'ccivu them. 

4 Sfc I'linrha Thiikur v. Bimfetinrt Thakur 


(1015) 43 Cal 28 (Hindu law caao). 

5 See comment : cf. s. 477, ill. (4), below 
llarmam Bitigh v, Sajauvl (1010) 46 Punj. Rec. 
247, (\n. 80). 

« Hattim Bakth v. Muhammad Hasan (1888) 
11 All. 1, lu Mahmooil, J., also pointed out the 
" illstlnctioii hetween cases where .... from 
till' nature of the gifted property itself, actual 
j«»<ie<!.siini could not be Riven to I lie donee, and 
cases where such possession iiiiRlit be given 1o 
the donee, or actual possession held by the 
donor.” 

1 " Mnliatiiluadaii Law," 61. 

H Anuvri Begam U. Nlzuiiiuddin Bhuh (1890) 
21 Cttl. at p. 170 (per Blair and Alkiiian, .fj.) 
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tho following extraol, from the ‘Fatawa ’Alamgiri’ (Hiha, dhapter XT., Srction 370. 
last sentence). *' If tho fatlior inakns a gift, of a house to his minor child 
, . . and if the house is at tho time of the gift entrusted to (let, depo.sited 
or committed to the charge of) .some one, and tho person to whom it is 
entrusted is living in tho house, then the minor will become th** owner 
of the house by the contract of gift,” — in other words property which is 
“entrusted” to another, may, for purposes of gift, bo considered to be 
in the possession of the person “ entrusting.” 

It will be noticed that tho answer to the question, whether a gift mnrt- 
can validly be made of mortgaged property when the mortgagee is in ^heniiif 
possession of it, rests on whether or not sifeh possession ean be given of 
the mortgaged property as is required to validate a gift. It has hi'i*ti 
said “that the owner of property which is in the possession of o 
mortgagee . . . cannot make a gift of it,’’ that where tho mortgagee' 
has been in possession “ it follows as a necessary mn.scquence that th<* 
mortgagor was not in po.sses.sion, and could not, therefore, under 
Mahomedan law pass it by way of gift.” ^ 

The remarks cited above were made in a case whore the fact.s were • -'loiiiiHuidiii v. 
as follows : In 1871 certain lands Avere mortgaged with posse.ssion 
to one Manchershah.* After the mortgage, one Nurbibi successfully 
claimed, in a partition .suit agaiast tho mortgagors, to bo entitled to a 
share in property of which the said lands formed jiart, and she obtained 
adecreefor partition in 187(> •tothi.s decree Manchershah the mortgagee 
was not a party. In execution of the decree the said lands were measured 
and marked out with pegs, as the land which fell to Nurbibi 's share; 
Manchershah, (tlic mortgagee in poascssion) proto.sted again.st thi.s , 

Nurbibi, on her part, took no steps to eject him, or “ to get rid of his lien 
on the land in his ])osse.ssion.‘'^ On lOth. February 1877 she purported 
to make a gift of the land to Mohinuddin.^ Subsequently the mortgagee 
having obtained a decree against his mortgagors, proceeded to attach the 


t Mohinuddtn \. MnwJiernhiOi (1882) fi Horn. 
per Melvilip, .T . .it p. rtfll. per l’inhr>, J.. 
at pp. S."iO, <l.')8 

2 The relations iM-twceii tlie parties appear 
fromtlie follow in« The iivirtKanors to .Mam-lier- 
sliali were Saliihiil Nwsa and .Mxliil Kahim, the 
mother anil iinele of tlie jihiintltf Nurhihi was 
his father's mother (p fl."i8) 
a Ih. p. C.'ih. per I'lnheN , .1 
4 The deed of gift stated . “ Hrmiib e.\ecnled 
the said deeree f ImM* taken the said proiwrty 
into mv possession, and there reniains some pro- 
perty of w’hieh possession Is still to be taken. The 
remalniiiR right under the siUil (leerif I liase 


also gi\pn you in gift. Von are therefore entitleil 
to execute the said deeree and take possession 
ol the said property. T have made over the 
•Slid decrees to yon." lb pp. (151-652. The 
siihjei-t of gilt was therefore twofold : (1) the 
properti alleged to he taken possession of by the 
donor. (2) the right to execute the decree and 
take possession ot the said property. It was 
only on the funner that the plaintiff sued. 
MelMllr, J., spei ine.xll> left undecided the ques- 
tion whether the plaintiff (donee) could sue to 
eiiforee "all rights which might he recovered 
miller the ileiree |f«r imrtitionl in so far aa It 
had not heeii exts iited at the dale of the gift " 
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Thi‘ point 
(IctUHlly ilccKled 


land. Mohinuddin (the alleged donee of the gift) applied, without siiocoss, 
to have the attachment raised, and then broiiglit a suit to establish 
his right of proprictorslup in the lands (tltrough the gift) and for a 
declaration that the mortgagee was not c'lititled to sell and attacli 
them. The facta of the case were, therefore, a.s follows : Two persons 
purported to mortgage certain land.s with possession. The lands at the 
time of the mortgage did not belong exclusively to the mortgagors but 
belonged to them jointly with one Nurbibi; subsequently there was a parti- 
tion suit (between the mortgagors and Nurbibi) and in execution of the 
decree for partition the lands were (inequitably according to Pinhey, J., see 
p. (559 of the report) allotted to Nurbibi. The resuh was that the whole of 
the lands purported to bo mortgaged became tjie sole property of one 
who had not executed the mortgage, and who was not bound by it. The 
mortgagee had, in the meantime, been in possession of the lands from 
1871-1876. Kven in executing the decree in the partition suit, the 
mortgagee was not ejected ; all that was done was that the lands wore 
measiire<l and marked out with pegs, as the lands which fell to Nurbibi’s 
share. The mortgagee was, it would appear, therefore, n trespasser, 
after Nurbibi became exclusively entitled to the lands, and yet ho was 
not ejected by Nurbibi. Allowing the trespasser to remain in ])osso.ssion, 
Nurliibi purported to make a gift of the property to her grand.son, the 
pliantiff. The question according to Pinhey, .J ,atp. 6.55), was whether 
there could bo found .some technical rule .subser\ing the justice and 
ecpiity of the ease, by which the plaintiff could be prevented from 
obtaining possession of the hand without paying off tlu' mortgage on it by 
his own mother and uncle. Melville, .1., who agreed with Piidiev, .1 , in 
the result said that the question was whether Nurbibi was in such 
])o.ssession as entitled her to make a gift of it. He sets out the fact 
that Nurbibi did not execute the mortgage and yet speaks of Nurbibi 
being simply the owner of projicrty which was in possession of a mort- 
gagee. This is manifestly inaccurate. Manchershah (the person in 
possession) was not mortgagee of the land, at least as against Nurbibi. 
The actual decision, therefore, was that a person who finds his land in 
possession of one claiming as mortgagee under an invalid mortgage — 
invalid because executed byjiersons who had no power to mortgage the 
land —is not in such possession as to be able to make a gift of the land. ^ 

1 Oil p fl55 Keraball, J , in his ilissentinR JinlR- adequate to prove tliat defendant iost possession 
mciit iidviTts to tlu* AseLstant Judge’s upiniun and Niirlubi acquired it,” and Meivillp, J., saia 

•• tlwt though tlio act of measuring and nurking that thougli s> mliolical possession is agaiiwt tlie 

out the land might amount to taking iiossesslon defendant in the suit (■(lulvaieiit to actual pos^ 

by ."furliihi as against her relatives, against si-isloii. it is of no avail against n third party. 
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Tho reasoning on which the decision is based is, that the donor has. Section 370. 
in such a case, no possession in himself, and therefore he cannot have 
transferred that which he had not. The decision docs not affect tlie 
])rin(;iplo that the dtnior might put the donee in the iiositicm occupied 
by himself (the donor) clothing the donee with all tlie rights ^ lial were 
vested in the donor, and empowering the donee to assert those rights. 

In ‘ Mohinudin v. Manchershah’ the plaintiff did not rely upon tho 
enforcement of tho right to obtain possession under the decree obtained l)y 
Niirbihi, his donee, but claimed that the property in suit was property 
already in the possession of the donor, and it was held (upon tho 'lutho- 
rity of the two decisions cited) that the donor wu.s not in possession 

The facts of the ca.se furnish a good illustration of the inac(!uraei('s " Po‘'‘“-'Sion ” 

of ri.,iits, 

to which one is liable by speaking of “ ])o.s8es.sion ” and ‘ transfer of 
I)osse.s.sion,” with reference to subjects of gift which do not include the 
whole dominion over lands or other corporeal objects ; and applying the 
original texts to the gift of such lights. ‘ .Mohinucldin v. Manchershah' 
may shortly (but technically) have bet ii deciiled on the ground that the 
only question arising on the idaint was whethei the lands in suit formed 
])art of tho first of the two heads under which the subject matter of tho 
gift was divisible, viz., whether they consisted of property which had 
already boon taken posso.ssion of by the donor before the gift : (the 
second head of the subject of gift being the right to further execute the 
partition decree and to take i)o.s.ses.sion). The an.swer to that question 
is in tho negative, beeauso the donor having taken only .symbolical 
po.ssession, she could not bo taken to have been in pos.session of the lands 
as against a stranger to the decree : ‘ Juggobundhu Mukerji v. Hain- 
chunder.’ ^ Had the second head of the subject of gift been in question, 
the principles applicable would have been quite di fferent. 

In ‘ Lsinail v. Ilamji,'^ it will be found on examination, that the • rsmaii r. 
question referred to in s. 370 did not arise at all. In that ca.se the 
question was twofold : (1) whether possession had been given ; (2) whether 
the gift had not in any event lK*en revoked. The second question was 
answered in the afiirniative ; this was in itself .sufficient to decide the case. 

As regards the first question it was held that direct physical possession 
was not given, because it could not be given, but it was also found that 
there was no transfer to the name of the donee, and that no constructive 
possession had been given to the donee. The |)oiut whether a gift ot 
mortgaged property in possession of the mortgagee is ‘ per se ’ invalid 
(if the point was argued) was not decided, and could not be decided ; 

I (1«7!)) i fill. 081. t ImaU V. Itimji (189i») 23 Bom. 082. 
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for llu' (jucstion of tho siirtlfioncy or otliorwisc of such constnictivo 
])ossr.ssion as is possible in the ca.so of mortgaged proioerty, which is in 
the actual possea<ion of the mortgagee, did not arise, the Court Ixaving 
found that even such constructive po.sscssion had not been given. On 
the other' hand, the t^ourt evpresaly referred tc construotivo possession as 
a possible alternative which the Jaw allowed and held that in the 
case before it eonstnictivc ti’ansfer of possession had not been made.t 

Indeed, the remarks in the judgment referring to constructive or 
.symbolical ]iosse.ssion are .sufficiently definite, in the opinion of the 
learned editors of the Bombay Law Reporter, to make this case an 
authoi ity for the proposition that oonstructive possession is recognised 
in Muhammadan law.^ 

In tho result, it would apiicar more in accordance with tho trend of 
the more recent cases to say that, where the property is in tho possession 
of a mortgagee, it can form the subject of gift, aiul the sjimo kind of 
jiossossion is required to complete the gift, as is given in cases where the 
property is in tho occupancy of tenants, or of any other person not holding 
adversely to the donor, viz , that the gift may Ix) com])leted by the donor 
conveying the equity of redemption to the donee, giving notice to tho 
mortgagee that the legal estate had been transferred liy him, and letting 
the donee exercise all the rights of the legal owikm" ; see s. .393a, below. 


V.!Htetl 

remaiudcr. 


(5J What cannot he Subject of Gift. 

371 . The expectation of succeeding to tho estate of a 
living Mussulman cannot validly form the subject of a 
gift,'^ This rule is subject to the rule of Shiah ‘ Ithna 
’Ashari ’ law under which the expectant heirs of a living 
person may empower him by will to dispose of property 
exceeding the bequeathable third of his estate.* 

Explanation I . — ^Thc heir’s interest after it has become 
vested on the death of the ancestor, may be transferred. ° 


I /v««iX V. /tofrivi, 21 Bom. 682. In MMnwl- 
ihn V. Mawhenhth (1882) 0 Boni. 650, Ofil, the 
Court will . The po(,seswloii whlrh she ohtaiiied 
was only such sMiiholiial i)o,scssioii as coulil hr 
ohliiiiirii umlcr s 221 of A<f VIII. of I859," f e , 
UiP ('ml Procedure Code, IS.Vt, ni rordini! to 
wliiili dcliMTj of laml in the orriipaiiri of rvots 
could he made hv the Court iinleiiiat a iop.v of 
the winraid to he alllxed In some r onspieiioiia 
place, and pria lamunc, hy beat of Uruiii, the 
siihsliiiKc of (he d(sree. Coni|iare uilli (his 
hmud V. Hanji 21 Boin, 684 (//. 6-7>. 


* See headnote (1809) 1 Bom. B. 71. 177, 178. 

8 Transfer of Property Act, b.O (n) ; Sutnuoudin 

V AMul Husam (19U0) 81 Boin 165 (purporting 
to he .1 fra lister for eonsidcratlon) ; Malmngnmi 
Roimthrn v. Nmnir Mffta iMbluii (1913) 24 Mad. 
I, .T 2."i8 ; A/ia Rfevi v. Karuppan Chetly (1017) 
41 Mad 36.5; <-f. AMul Wahid Khan v. Muniin- 
matNuran Htbi (188."i) 11 Cal. .■i!)7 , 12 I. V. 
!U, 101. See (1) tOH. 371. 

♦ See a. 570, below. 

'i Mahamtnadunnigut Btvam v . ./. Hachehr 
(1905) 29 Bora 428 (ease of contract, not gift), 
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Explunation 11. — A vested reinaiiuler in sviecession to Nkction ;J71. 
a previous interest, though it may be made liable to be 
displaced by the happening of some future event, is not 
such an expectancy in succession by survivorshij), or othei- 
merely contingent, or possible, right or interest, as cannot 
be transferred.^ 

(1) D,3 in the lifetime of her father, R, executed a docnini'iit inirpei y/ 
irig to be a release addressed to him, iii ■which, after reciting that D had a 
right of inheritance in R’s property, aiul a claim to receive ornamem's 
which D's mother had directed R to give to D, she ptirportcd to relinquish 
the said rights and claims, in consideratioti of Rs credited to lu-r 

name by R in his account books. The document further purpoilerl to 
provide that D would have no right or claim on the property of ll on his 
death, that D w’as to receive lls. 250 every jear during the lifetime of 
R as interest on the said sum of Ks, 0,000, and that though she may 
withdraw portions thereout for urgent puqioscs, the principal could be 
demanded only on the death of R for the purpose of purchasing pro peity 
yielding income, or of deixjsiting the same with interest ; and that U 
“may give to his heirs ” the whole of his property subject to a charge for 
the said Rs. 9,000. The document was signed by D alone (and not by R). 

R died intestate ; and then D sued for her sharcin R’s estate, contending 
that she was not bound by the said document on the grounds that : (i) it 
was void ‘ ab initio ’ under Muhammadan law', and otherwise under the. 
law of iiritish India, as D purported to give up a mere cxpeotaiu j', or 
(ii) that it was voidable (a) being an unconscionable bargain by rea.son of 
its gross inadequacy of consideration, (6) because D was an ignorant 
‘ pardanashin ’ female, and (c) R misused his 2«irental anihority. Ueld^ 
by Jenkins, C. J., and Beaman, J., (reversing Chandavarkar, J.) that D 
was entitled to succeed to R’s estate on the following three grounds : — 

(i) The Transfer of Property Act, s. 6, clause (») provides that the 
chance of an heir-apparent cannot be transferred ; though the section 
does not apply to Muslims, the Muhammadan law docs not conflict with 
it. 3 By parity of reasoning there cannot be a release of such chance 

1 Spe W. (2) 1o s, »71 maul) Jaa Beebff (1827) 1 SI) K. 210, AMul 

2 Sumaoedin v. AMul Uusuiu (1900), 31 Boin. Walid Khun \. Muiunmit Stirun liibi (1885), 12 

105 : 8 Bom. L. n. 781 (per Olianduvarkar, J., I. A. 01, 101. 

■ i6/(i. 252). il is Kalimuddiu Aiiiinuldiii (uliohc * CIUdr Kemp Kthi/ (1720) Prt-c. Chan 

estate was in question) ; 2), l'’ntmuboo, wile ol 545. On tills luiml, it is siibiiiittcd, that the 

Uulam Husain Abdul All. division may lequin- to be eainassed. See 

« ClUnB (Mtusumaul) Khanum Jan v. (J/mssu* i-ommcnt. 
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nor can the principle that equity considers that to be done which ought 
to be done, apply, whore applying it would defeat the provisions of the 
law (Indian Contract Act, s. 23), and to hold, by an application of that 
principle of equity, that the ehance had in this case been effectually 
transferred, would be to defeat the provision of law contained in the 
Transfer of Property Act, s. 6 (a), which consists of a special exception 
made with reference to such chances : such chances being the first and 
only exception made in the Act to the general law laid down in it that 
future property may be transferred.^ The chance cannot be bound 
any more than it can be transferred. 2 (ii) D being a ‘ pardanasliin ’ 
lady it was requisite that the document should bo explained to her ; 
but it was never explained to her, nor (as her acts showed) under- 
stood by her, nor had she any independent legal advice, nor had she 
received any benefits under the document, understanding either that 
she got the ll.s. 9,000 only conditionally, or that the document purported 
to deprive her of Rs. 25,000 which she would otherwise be entitled to 
receive as inheritance, (iii) There was undue influence, and abuse 
of parental authority on the part of R» 

(2) On 26th January, 1871, D purported to grant pro})ert.y to his wife, 
li, on the terms that if It had a child by D, it was to bo taken as a pori) 0 ' 
tual mokurruri ’ : in case of no child being born to It by J). it was only 
to be a life ‘ mokurruri ’ in favour of R : and afttjr R’s death it was to go 
to JtA. and Rb {D’s sons by another wife). During the lifetime of D 
and R, a creditor of Ra attached i?.a'.s right, title, and interest in the said 
projierty (no child having been bom to R hy D.) Uoon after, D died ; 
and on the 22nd b’eptembor, 1879, the said interest of Ra was sold. 
II dd that Ra had a definite interest in the propeity like what is called in 
Luglish law a vested remainder, which did not fall within the descrip- 
tion of an expectancy, or of merely a contingent, or possible right or 
interest.^ The Privy Council also wished to “ guard themselves against 
being supposed to concur in an argument . . to the effect that if be- 
tween the time of attachment, and the time of sale, events should happen 
which would have the effect of accelerating or enlarging the interest of 
Ra, the judgment-debtor, as it stood at the time of attachment, that 


1 •• There isi nothing fantasOc In this ; though 
liitnre property coiilil he bound in pqui^y, yet, 
we liiid Lord Eldon in Carlelon v. Ja’ii/Moh (1805), 
3 Mcr, 667, 671, saying lliat the expcntaucy of 
ail hcir-apparunt )ias not capable of being made 
Uir subject of an assignment”: Bmmoodm v. 
Abdul UuMtn (1006) ; 31 Uom. 173. 

s Slmm Sunder Lai v. Aehhan Kuiuntr (IS'JS) 
25 I. A. 183, 180 ; Naud Keshore Lai v. A'anw 


Barn Tnvarij (1002), 29 Cal. 35.0; Maniekam 
I'tlltti V. Rmmlhm I'lllai (1005) 29 Mad. 120; 
Bnlkri'ibna Trimbak Temiulkar v. Sacilribut 
(1878), 3 1)0111. CJ. 

» SuiHioudm V. Abdul Httsutn (1906) 31 Bom. 
165. 

< Vmex (,'liuwler Sircar v. (Mumnat) Zahur 
FaXima (1800) 17 1, V. 201, 208, 200, 18 Cal. 
164 ; Cl. 8. 367, above, ik '*• thereto. 
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augmented interest would not pass by the sale, which purports to con- Section 371. 
vey all that the judgment-debtor has at the time.”' 

The reasoning on which ‘ Sumsoodin’s ’ case * has been decided has can release 
been summarised in the first illustration to this section. Attention wiUs ? 

must be drawn to one or two points. First, that Kalirnudibn (R, the 
donor) left no will. Where a will co-exists with a document purporting 
to be a release, the latter may, under certain circumstances, operate 
as a consent to the will, in accordance with Shiah ‘ Ithna 'Ashari ’ law, 
under which (though not under Hanafi law) the heirs may give, durini: 
the lifetime of the testator, such consent to a will as is necessary for- 
validating it, if it disposes of more than the bequeathable tlnrd — 
though that may involve the que.stion (which has .still to be deeidf'd) 
whether such consent may validly be given in general terms, authoris- 
ing any testamentary di.sposition that the testator jjleascs to lie 
made, or whether the consent mu.st have specific reference to a will 
already made. 

Two considerations (among.st other.s) must afTect the answer to that if ‘f it 
question : (i) such a release, if taken as a general consent to the will, has a elusion 
double effect, for it not only enhances the portions of the heirs, but also 
excludes the releasing heir from inheritance : Now bequests to an heir 
(within the bequeathable third) do not require the consent of the other 
heirs under the ‘Ithna 'Ashari ’ law, but exclusion of an heir from inheri- 
tance is strongly opposed to the policy of the law. Bearing these consi- 
derations in mind, it would seem that, though the judges make no refer- 
ence to the circumstance that the ‘ Ithna ’Ashari ’ law permits the chance 
of succession to be ” bound ” in one particular maimer, viz., by the heir 
consenting to the ancestor Ix'queathing more than a third — still that cir- 
cumstance could not have altered the decision in Sumsoodin's case but 
it is conceivable that in some other case it may affect the result. 

This question leads to the second consideration above referred to : Does heir's powei 
(ii) The decision under reference applies accurately no doubt to the 
Hanafilaw, wliich docs not empower any jierson to make a testamentary '"stator make his 
disposition («) of more than the bequeathable third. (6) or so as to dis- transferable t 
turb the relative shares that his heirs take under the general law' ; and 
according to which the apparent exception to this rule is none in reality*, 
for the apparent exception is that the heirs can validly consent to a will 
infringing it, only after the death of the testator, at which time they 
have already become entitled to the estate, and then their consent can 

I times Chunder Sircar v. {Musumat) Zahar 
FfMma (ISOO) 17 I. A. 201 ; IS Cal. 104. 


* (1000) 31 Horn. lOli. 
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Section 371. operate to all intents and purposes as a gift by themselves. The state- 
ment, therefore, that the right of an expectant heir cannot, under any 
circumstances, be bound, may be an accurate statement of the Hanafi 
law. Is it accurate in regard to ‘ Ithna ’Ashari ’ law 1 Can that question 
be answered in the affirmative consistently with the provision that an 
‘ Ithna ’Ashari ’ Shiah may consent to his ancestor making a will of 
more than the bequeathable third, and in derogation of the consenting 
heir’s expectant right ? 

Ueieascand Finally, with reference to the statement that what cannot be 

transfer not 

always the same, transferred, cannot, by parity of reasoning, be released, attention may 
be drawn, first to the other clause,s of the Transfer of Property Act, s. 6 : 
clause (6) in terms excepts (from the rule prohibiting a transfer of a right 
to re-entry) the release of such a right. Under clause (c) an easement 
cannot be transferred apart from the dominant heritage. Can it be 
said, that by parity of reasoning, the owner of the dominant heritage 
cannot release the casement, and that an easement can only be 
extinguished by transferring the dominant heritage to the owner of the 
servient heritage ? Again, a mere riglit to sue cannot be transferred ” : 
clause (e) ; — but it can certainly be compounded for ; and is that different 
from releasing for a consideration ? tSimilar remarks would seem to 
apply to some of the other clau.ses of s. 6. Secondly, Muhammadan 
law docs seem to differentiate between the release and transfer of rights, 
and the rules applying to the one arc different from those applying to 
the other. 1 Thirdly, it was said by a very learned judge, “ A man 
may validly renounce rights which have not even accrued and of which 
the accruing is altogether doubtful 2 

English law. A mere expectancy, such as a ‘ spes succcssionis ’ to property cannot 

be transferred in England by way of gift (either at law or in equity)* ; 
though an assignment of it for value ^vould bo supported in equity 
as a contract.* 

Services. 372. Scrviccs cannot form the subject of a gift 

provided that a gift may be made of ‘mahr,’ notwith- 
standing that its subject consists of services.® 

' Cf. Hail. I. 5.22, 523, II., 203 , Hed. 332. 448, /yompit v. Kennedy (1896) 74 L. T. 163 (per 
Chitty, J.,) 164. 

2 n. Sheshachellum Chetty v. T. Oovindapva * TaxUyy v. Off,. Receiver (1888) 13 Ann. Ca. 
(1870) 5 Mad. H . C. E. 444, 450 : HoUoway, 3. 023, 548. 

citing Wartwr, II. 618. 5 nadm liakth v. Muhammad Uatan (1888) 

•» Re Ettenborough Tourney Law v. Bume H All. 1. 5 (par. 2), 6 (pat. 2-3). 

(19031 1 Ch. 897 : MUk V. KdOewea (1842) 1 8 See s. 94, above. 

Hare 464, affirmed (1843) 1 Ph, 342 , Rt TiU, 
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873. Natural love and affection cannot form the sub- Ssction 37S. 
jeotofagift.' r.i'””*"'’ 

Tho proposition seems to be too plain to require to lie stated, 
except for some remarks in ‘ Solah Bibi v. Kiirim Bibi,’® and for the fact 
that natural love and affection take the place of considera' ion under 
the Indian Contract Act, s. 25 (see s. 351, above). 

• MUSUA‘ • AS SUBJKCT OF GIFT. 

The gift of an undivided part of property ( ‘ mu.sha* ') -whicli is capable • Miwiia * cannot 
of division, is invalid under Hanafi law. The objection, however, is not 
so much that such part is not a proper subject of gift ; but it hn^’, reference i'nperfcct posues- 
to the transfer of possession being necessarily incomplete owing to tlie 
property being undivided. Hence the rules relating to the doclrinc of 
‘ musha* ’ (which are somewhat complicated) are treated under a special 
head, midway between the law relating to the subject of gift, and to 
transfer of possession. 

5— The Gift of *Musha\* 

(1) The * Mttsha' * Doctrine under Hanafi Law. 

374. According to strict Hanafi law,® where tlie sub- Gift oi • nmsha» • 

. (or undivided 

jeetof a gift ^ consists of a nmsha or undivided part of a part of property) 
thing that is capable of division’ then the gift is not Sy capabie^S? 
complete and valid, unless the part forming the subject of ?n'the°cM?pro- 
the gift is divided off,® and separated from the rest; ^ and 


I nahim Baksh v. Muliamrmd n<uan (1888) 
All. 1. 0 (par. 2) (par. 2, 3), (per Mahmood, J). 
Cf. Uitud AH Khan v. (Mutaamal) Olfut Zfeeftre 
(1808) 3 Agra 2.37. 

» (1871) 10 W. R. 173. 170 (per Paul, J ) A 
hiha bifiimiz la, as so often, the etumbllng blork. 

a Sections 374-381 must 1)e read subjeet to 
s. 382, at the end of tho coininent to which will 
Im found a summary of the law relating to gifts 
of musha*. 

4 As to tadaqa and tnusha* see s. 437, below, 
and comment thereto. 

But the rule of Muharainadaii law as to 
mu»hu*, which makes tho gift of undivided pro- 
jierty Invalid, does not apply to definite shares 
in zamlndarls, tho nature of the right in which 
Is defineil and regulated by the public Acts of 
the British Uovernment, so tliat they form, fur 
revenue purposes, distinct estates, eai h having a 
seitarate number in the CoUector’.s books, and 
each liable to the Government only for ita own 
assessed revenue, the proprietor collecting a 


definite slum* of the rents from the raiyats, and 
having a right to this definite share and no more: 
Ametroonigm Ehatoon v. AbadoonUsa Khatoon 
(1875) 2 T. A. 87 ; 15 Beng. L R. 07 : L3 W. R. 
208; Sajjad Ahmad Khan v. Kadn, Begum 
(1895) 18 All. 1 ; Kasim Hossein v. Shanfunnissa 
(1883) 5 .All. 285 ; Abdul Aziz v. Fateh Mahomed 
(1911) 38 t'al. .'iIS . Jiiran v. Imtiaz (1878) 2 All. 
03. So a definite share in a pension under the 
Pensions .\ct XXIII. of 1871 s. 7, cl. (2) can be 
aNsigiied ; Sahibunnissa Bibi v, Jlafiza Bibi and 
nee versa (1887) 0 All. 213. Cf. Rahim Batchsh v. 
Muhawtmad Busen (1888) 11 All. 1, 12. 

5 The division or separation need not be made 
by the donor himself : “ If the donor authorizes 
the donee to make the division with his partner 
this makes Uie gift complete {kamil) Baddul 
MukhUtr, IV. 780, cited Ameer All I. 44. This 
refers primarily to a gift to two persons jointly. 

< E g., in tho ease of the two anna sliare, in 
Abdul Aziz v. Fuleh Mahatneil Baji (1911) 38 
Cal. 518. 
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Sbction 374. possession of the part so divided off is thereafter given 
to the donee;* provided that a gift of undivided property is 
valid where one of the donees is a minor son of the donor. ^ 
Explanation /. — Where the subject of gift forms part 
of a thing that is incapable of division, or of such a 
nature tliat some kind of benefit or advantage can be 
derived from it so long as it is undivided, which cannot 
be derived from it after division, the gift may be validly 
completed without the said part being divided off.^ 
shaflMand Shiah Explanation II. — According to the Shafi‘i * and Shiah ■' 
law the gift of ‘ musha* ’ or undivided property is valid, 
provided that possession of the subject of gift is given to the 
donee by the donor vacating it, or withdrawing his control 
and permitting the donee to exercise control over it. ’’ 
juusir/niom. (1) B '* purports to make a gift to R of his share in a house, the 

share being unknown; the gift is invalid according to Hanafi law. 7 

(2) D mako.s a valid gift of a house to R. Subsequently ho revokes 
the gift to the extent of half or other undivided .share in it The gift 
remains valid to the extent that it is unrevoked 

(3) D makes a gift to R of half of his horr.c. The gift is valid. ® 

(4) D gives to R his house with all its rights and boundaries, which 
include a party- wall or a right of way, held in common with others. The 
whole gift is valid. ® 

(.')) D makes a gift to R of a share in a ‘ malikana.' The gift is 
valid as the ‘ malikana ’ is incapable of division. 

(6) Two persons jointly make a gift of a house to one man : the 
gift is valid according to all schools.^* 


1 Hed. 483 ; Bail. I. 512 («. 11-12), 51.'i (par. 
2) 510, 517 (par. 3), and ttolf. 

2 Wajfrd AH V. AMool Ali (1861| W. It 121 
Ihit «•« comment. 

3 Hed. 480, 483 ; Bail. 1. 512 (//. 4-7), f g, 
" a small lioiise or a small liath,” Bail. 512 (1. 
7) Where a staircase, privy, and door arc um-<l 
in common by the occupants of several adjoining 
lioiises, the right to use them Ls not capable of 
being divided, and a gift may be made of a share 
in the said rights together with one of the said 
honses ; Kanim Husain v. Sharifuunxsm (1883) 
5 All. 285. Cf, S/uiri/a Btbi v. OhuUim Mahotnrd 
Dustngir Khan (1892) 16 Mad. 43. 

« Hed, 483. 

r> Bail. 11. 204 (par. 6) ; Qolam Jafar v. M<U' 
ludin (1880) 5 Bom. 238. 


6 111 iistrat ions (I), (7), (11) as indeed the 
whole diM trine of gifts of musha* must be 
taken subjeut to s. 382, lielow. 

7 Bail. I. 51,. ; Hed. 483 (col. li.) ; Macn. 211. 
So even the gift of an undivided moiety was held 
lo be void ; Kmmbai v. Hajtrabai (1888) 13 Bom. 
352. But see Bahiba Bfgum v. Atrhamma (1868) 
4 Mad. H.f H. 115. 

8 Bail. 1. 517. Cf. Cochrane v. Moore (1890) 
25 Q. B. 1). 57 (c.A.) where a quarter of a horse 
was tlie subject of gift. 

9 Bail. I. 518 ; Kanm Hussein v. Sharif-un- 
nitsa (1883), 5 AH. 285, where a staircase, privy, 
and door were held in common. 

«0 Mullick AMool <Saffoor\, Mukka (1884) 10 
Cal. 1112, 1126 . 

n Ued. 484 (col, 1). 
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(7) A 1 gift to two persons jointly is valid according to the two Suction 374. 
disciples, but not according to Abu Hanifa.^ 

(8) makes a gift of half of hia property to the wiflow and 
daughter of his predeceased son If the subject of gilt consists of 
divisible property, the gift is invalid, unless it was divided oli and the 
share of each donee given to her, but if it was indivisible, i( i> valid " 

If the donees wore paupers, or in indigent circiunstaiice-<, tin- ;.ift would 
be valid in any circumstances. 

(9) D I and R are partners, and D makes a gift to R of D -; share In 
the partnership stock, capable of division : the gift i.s .-^tatc l tu lie aivnlid 
in the ‘ Hidaya,’* but it would seem to bo valid.'* 

(10) The ^ gifts of milk in the udder, of wool upon the oavk of a 
goat, of grain or trees upon the ground, or of fruit upon trees aie each 
invalid under Hanafi law.® 

(11) D ^ makes a declaration of gift, to H, of half of a mansion which 
can be divided oil ; and D purports to give R possession of the half , tlien 
D purports to make a gift of the other half, and again pur]»orls li> give R 
possession of the said other half : both the gifts arc said t > be invalid J— 
sed quaere.^ If, however, both declarations had been made lir-sl and after 
both declarations, possession had been purported to bo given under both 
declarations at the same time, then it i.s admitted that there would 
have been a valid gift of the whole of the mansion. 'i 

(12) D was possessed of a large number of shares in f-ix limited 
liability companies and of 19 pieces of frcchohl land and buildings 
ihereon; he notionally divided the whole of his property into a tliousand 
shares, and gave to R, R.\, Rc, and Ro, 100 of such shares, each ; and 
to Rb, and Rf, 25 shares, each : Iltld, concurrently by the Rangoon 
Divisional and Appellate Courts, and by the Privy Council that the gifts 
were valid without actual division as the properly cool J not be considered 
to be divisible.® 

‘Musha”^ in Arabic means undistributed or common in ■ Mmiia* • expiain- 
laaguago it refers to undividoJ poriioii-s of properly, and, in pvrticular, to ®‘** 
such property witii reference to its forming the subject of a gift. 

The principle underlying the doctrine is, shortly, that tlio subject oi doctrine of 
gift must be transferred as completely as possible, and that when it is * Jiusha*.' General 

prlnrlple : donoi 

1 lUuatratlona (1), (7), (11). as indeed the # Hed. 484 (col. i ) , Macn. 205 (clliuc Sharh-i every 

lole doctrine of uHts of mtwAo* must be taken Viqaua). ^ 

bject to 8. 382, below. 1 Bail. I. (U. 13-20). 

I Hed. 484 (col. 1.) H See s 3S2. below. 

a Macn. 211 (case 12). 9 IbrahM Uoolam Ariff v. Saiboo (1007) -Ort 

k Hed. 483. (col. 11.) ; Macn. 211. Cal. 1, 11 (par 1), 17 (p.tr. 4). 23. 

j See. s. 377, below lO From */in* to leave untUvided. 
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Section 'ili. 


Sllbjcit of Kllf In 
donrc, i. r , lie 
csititiul l)i- i iiiil- 
j)rlled to take any 
step for tlie pur- 
pose. 


1 Where donor 
purports to 
make a itdt ul 
a porlioti ol his 
own property, 
hr must .separate 
the portion ?i\eii 
troni t he pur- 
lioii ret.iliu'd. 


W'here donor 
Kives iiosscs- 

Moii to sesci.il 
donees, tint 
liives a«ay tlie 
whole property 
— dilfereiue iil 
\icw hetyyeen 
Jfaulfa.ind 


capable of tlivision from other property, the transfer of possession is not 
foinpletc unless it is tlividetl olT4 The rules about ‘ inusha” have be- 
ooiue technical, but they arc based on a principle tliat is of universal aj>- 
2 )lication : the donor cannot be compelled to tlo anything tliat ho has left 
undone, 2 and which is necessary for completing the gift.* A’.jy., where 
a donor, D, pui'iiorts to give to the douce, R, half of a Held, I) ought to give 
possession of the half of tlie field to R, and this cannot proiierly be done 
unless the half wliieh forms tlie subject of gift is first divided off, and 
sejiaiated from that of which neither gift is made nor iiossession given 
The donor cannot bi‘ coiniJelled to do this (if he htis not done it voluntarily) 
an\ more than he can be compelled to take any other steiJ in furtherance 
of an agre«>ment without consideration This is a prmeiplc which would 
seem to 1)0 ajiplieable in most cases to all Muslim systems, and w'oiild 
not have lieen confined to the Hanafi law,' but tlnit that system has 
rotiiied it far beyond the limits of the original pniuiiile For. though 
the donor cannot Ik* comiielled to take any utep which he has not 
taken, yef there is no reason why the .stejw that he li.is already taken 
should bi‘ considered uugiitory. In other words, where siieli po.ssession 
as can be gi\en of uiidi\idcd property has already beengivt'ii. why .should 
the donor b(‘ considereil not to have taken those stops, any more than 
the donee be permitted to comiiel the donor to do wJuif. lie has not 
done f See s. 3S2, below, and comment tliercto. 

Nor hiivo the tcehniealities of the Hanafi lawyers stopped here. 
Where a donor makes a gift to two or more iiersons jointly, it may well 
be considered that tliero is nothing more left loi tin* donor to do, than 
to give joint |)o,s.s(*ssion of fh<‘ subject of gift, and (o leave the donees to 
(livideitamongstlliemsehes, if they sodesire. Thus, if, insl<*ad of making 


I Sii Ih.il, III 111!' i\i-..iil llii ll.ili.lli l.i«\r|s. 
ll Is a '(»(■ r/ltil /(»/* III y.lllll ll.lll'tl'l III plIssc-sHill 

Hint tllf sliDiilil |„. iliyiilrd oil Tliw 

seeuis to In- lost siiilit III Vylicii ilii- mli- Hut " tlir 
I'll! ol ii i«Hs/i(i' may In- y.iliiliilril liy sillisi-qiD-iil 

|ios.(.ssiou " IS 1 oiisiilrinl (S,.i.. MiihiiHifil 

\ /till Coii/i'i/ifif (I'HIl) ti Itiiiii I, i; 1(11 {, lO.'ill 
llils-ill, .1 ) I'oi tlJiisfi r (if possrssioii Is l.ikcii 
to iiii]il\ iliyisioii ami nhrii il li.is lavii iliiiilial 
It IS MO Iiiou- iuHi/iii‘ (iiiiiliy iiIimI) The lulc 
JIL-l (Itlll III l.lll llllMllS. till- f.lll flwf at lilt- 
Iniic 111 flu- l]l'l■l,l|,|||l)ll 111 Kill mil,j|.(t Is 

(Iocs not Iic((-s.,ili|y nic.iii th.it tlm (lilt 
i.iiiiiot lie opciutiyc, iiMsiiiiiili ,is tile p.iit. uhiih 
Is to lonii sulijc( I, of the oilt umj he siiliseqiieiiUy 
ihyiiliil oil ami puascssion Ihejcia tiansteircd In 

the iloiK , (see b. 381) , and cf. s. 383 

* Jlcd. IS i (eol. ii. u. o-J(l); aud 1 1. s. tiS'l, rjc- 
Jtlun. I (donor miiM i|o every tliiiijl to traiiilei 


possissioiiy Cl Mnliniiinl Hill -h /< lulu V //».- 
seom /tihi (IS.SI,) r, C.il (,.s-l, 70 J ri I V , SI 
Jlii/iini lUlIJish \ Mu/„ii,ihi,i,I 11,111, u (|,S,S8) II 
.Ml I, <1(11111 I) 

a (iiiliim .liiffiii \ Ifii.fi/ifiM (I.s.sil) .'i lioiii 
3tS 210 

♦ 'I'he U.in.ill evpiiiieiits aie aKieed .limii,).s| 
Iheiuseivcs oil this imiiit . Hail. I '.m. (//. s-<.»). 
■iir«. Thus. HI- iiiiii (hat Htieii the triiit im .i 
Ir-e Is the .siihjeil III .1 i-iri, the llaiiiills miv ii 
(■. tiiiiof he y.ihil, heeaiise it is ,iii " iimleliiied 
portuiM," lied 4.S+ (ml. par. 1). I'mler other 
bVtIi'iii'' the iiiyaliditv ol the xlft yyoiihl lie es- 
tablished umler home I'ireuinstanees beeaioe 
possehsion Ilf the Iriiit yvoulil be held not to linvt- 
been uiyen. Of eourhc, il the Iruit yvere unripe 
tile i-a.'sj uiiijht tic dlirereiit , in wldeh ease, un- 
der llaiiaU law, tlie proiiorty would not be consi- 
dered to be diviiiibli* . 
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.a gift of half of the field, and hooping Ihc ownorsliip of Iho other half Secttoti 374^ 
with himself, D makes a gift to two aeparato donees, R and Ha. — accord- 
ing to Abu Hanifa' the transaction consists of Iavo ]>arts and <h<‘ gift 
to R and Ra must, each in its turn, be completcfl by I), and if he ha« 
not done so, each gift has remained incomplete, and cannot be rompleled. 
e.veept by the donor himself. Abu Yusuf and fmani Muhaniinad on the 
other hand, have taken a less tt'chnieal vioAV. ainl hold thegifl tobevalid 

But where there are tAvoor more persons jointly cut it hsl to lhesiibjc( t .j „r ,.„orf 
of the gift, and " they combine in making a gift of it entiie to one peivtm. ’ "i 
none of the reasons giA’on abj)ve a])ply, and there is no doubt anu)ng«,l th ’ o) lo so.niBci- 
tln-ee ex])oncMts of the Hanafi laAV that the gift is A'alid ■’ 

It Avas a corollary from this last rule that if Iaa'o ])ersons aie jolid i. (Uti io joint, 
oAvners of property, aiid one of them makes a gift <»( his share It) theot hei part 

thus making the donee oAvner tif (he entire subject of gift, the gilt mii.>t 
be valid, 'riic Privy Council haA'o extended this rule, and permitted a gift, 
amongst joint oAAuers, even Avheiv the donee doc*s not become by the gif I 
the sole oA\ner of the property, part of AAhich is the subject of the gift 

Kxactly the reverse of the projtosition containetl in the iiroviso to * tafi, to joint 
this section is stated in a ctise from the North-West Provinces ; ‘It i-, 

ap]iears from a passage in the * Durr-ul-.Mukhtar ’ aiul a passage in the ""nor. 

‘ FataAAa ‘Alaingiri ' that m a special case like the piesent. in Avhich om* 
of tAVO donees is an adult and the other an infant son. a gift of nndividt'd 
])ropcrty is absolutely iiu'alid, not inorelj' ‘ fasid ' but ‘ batik' ” ‘ 


375. According to Haiiafi law,’‘ the subject of gift M'l'j'f' ei cift 
nnist be separated, or removed so as not to be joined to imn.f.rr.a 
wliat is not given ;® and transferring ^jossession of tlie snb- 
jeet, of gift joined to something not intended to l)e trans- 
ferred is not a valid transfer of possession.'' 


376. The subject ’ of gift may be validly delivered mn of rontom-* 
to the donee contained in a thing belonging to the donor tthioii hoiiw 


I Hall. I. (I 1) 

* Bail. 1. .'ll:. 

3 See <1 »77, l)clt)W. 

4 yhnmmhbn v Zalmlii HtOi (l«ri) « X. AV. 
3S8. The jiulKeH were, ht)we^c^, strongly Im- 
pelled to decide against tlie \allditv of the gift 
on the gronndH of jnsliee, et|iilty, and good 
ronseience. 

A Ss. 374-.181 must be read subject to s. 382, 
below, at tlie end of the eominent to which will 
l>e found the result of tlie law relating to gifts of 


mu-ht*, ..iiiniiied up. 

a Hail 1. 508 (« 18-JO) . M.o n 213 (ease 22); 
Ifeil. 4S3 (col i. l.ivt line-.), Munp'ire tlie rules 
almut Diuihii*, S'. 374, 3.S0-3.'13 

t Had.! .520 But veeionuneiit to «, 370 and 
Had. 1. .530 (f/. 2-4). Tlir distimlion lielween the 
gift of “ a palm tree in laaring w ithout its fruit,” 
which is invalid . Hail. I 508 {/ 21), and of the 
fruit without the free, wliieli i-, valiil it the donee 
is asked to take possesMoii : Hail. T. .520 [II. 7-181, 
is based on the sime eioiind. 
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Section 


lUuitrationt. 


R«PMn of : 


8hal •! law. 


370. and not forming part of the subject of gift ; but there is no 
valid delivery of possession where the subject of the gift 
is delivered containing something that does not form part 
of the gift.’ 

(1) D makes a gift to K of his mansion and gives possession of it. 
leaving in it elTects belonging to himself. The gift is not valid,’ unless 
R is the minor son, or the husband, or wife 2 of D [or D is otherwise the 
legal guardian of R.’l 

(2) The gift of land Avithout the crop then standing on it, or of a 
palm tree in bearing, without its fruit, or vice verm, or of a house or 
vessel in which there is something belonging to the donor, without 
the content^ of the house or vcs.scl, i.s .stated to he invalid, in each case."’ 
But if the donee is directed to reap or gather the fruit, and he does .so, 
the gilt of Ihc fruit is valid.® The gift of a leathern bag in which there 
is food of the donor’s is not valid, while a gift of the food in the bag is 
lawful. So a.'.o the gift of a iiitcher without the w ater in it is not law ful 
but the gift of the water Avithout the pitcher i? \ alid.’ The law contained 
in the ancient texts relating to the strictness of possession has, howcAcr 
undergone considerable change; ami the present illustration is given 
merely to show how the law' AAould operate if it were ai'2)]ied rigidly : 
SCO a. 382, boloAv. 

te, The rule in s. .370 is toehnical. It seems to bo based on the idea that 

it ma}' be necessar}' for the donor to deliver the siibjei t of gift in some 
object Avhich .diouNl contain it; but in the copvcrse case, the jurists 
suspect that if the donor wished to make a gift, he AAould not leave his 
OAvn iwoperty williin that Avhieh he transfers to the donee. Moreover, 
it may a]'pi .ir that the gift (.f a rcrcitaele i.s not complete if the 
alleged (h.nor continues to use it by keeping in the receptacle things 
belonging to him.sclf. 

In the ‘ Minhaj-ul-T.alibin ’ (a Hhafi’i text) it is stated that 
whether the receptacle is to I o considered part of the subject of gift, 
depends upon the “custom.”’’ 


1 Bail. r. 319. 

s Amina Bibi v. Khatiza Bibi (1864) 1 Bom. 
li.r.a, I'lT. 

3 Hail I. S20(H 2-4). 530 (H. 2-4), Afatn 231. 

Pr-c. WII. 

4 Sec SI 400, liclnw, (on whether transfer of pos- 

ii('-‘,i<iii Ii\ "iiarilinn other lliau faflirr or 

Kiaudl.illii r i- nut m-ces'-nry •.pp also Itahman 
Bi V. X’ahmned [19151 W. N. 4.30, 15 J1 1. T. 
345 ; 2J Iiiil. e,n4 6.51 ; Muhammad Bulfaha 
Sahib V. Yajihuddin Sahib [1915] M, W. N. 


«76- 2 \i. W. 1018 ; Alamanaydkimigari v. 
Alurl-vu (1915) 29 Mad. L. .1. 733.). Cf. i. 462, 
iilu<<trat ion (I), hclow. 

5 nul I .508 ai. 20-24), 519 ill. 18-24). But 
when till- prop or fruit is not yet ripp, and It 
paiinot lip callRTi-d, tho (jift Hhould be valid. 
Spc s. 3T4, and end 1. (Bail. 1. 530, ll. 2-4). 

6 B.>il. .520 ill 16-21),— “on a favonrahlo 
coiislruption ” 

7 Sw the last footnote to p. 375, above. 

« MinhaJ-til-TalibiM 235, 
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(;2) Qiits where Parties are Co-owners. Skctiojs 377. 

377. An undivided part of a property that is capable 

co-owner to 

of division may validly form the subject of a gift where the •‘“other vaud. 
donor and donee are co-sharers in the said property, or 
joint owners thereof.^ 

378. Two or more persons who arc entitled to the 'i'« > mow 

. joint ownern 

whole of a property in undivided shares, may validly make > .v vaiidiy 
a joint gift of the whole of it to a single doiu e." 

“When the donor pinports to make a gift the subj- et of ^vhiclt i 
capable of division, and consists t>f an undivided pail ..f inopeitv. tin 
whole of which belongs to the donor, the gift is invalid 

379. A gift to two or more person^ jointly is valid, of whole 

^ i j ^ property to two 

notwithstanding that the donor has not divided the shares more joint 

° , cIoii'-SB Inundivldi 

of the donees, nor given se])arate ])ossessi()ii to each of his!llla^c»^alld. 
respective share ; jirovided that the interest of I'ach donee 
is defined in the declaration of gift. ' 

Tliis is the opinion held by Imam Muhaimnad According to Abu ni^'HiUont \iews 
Hanifa such a gift is in valid, unless it is a ‘ siidaqa ’ Aim N'usuf hold the 
gift to bo valid only if (i) it is cither <i ' sadaqa,' or (ii) the donor either 
expressly states that the donees arc to take in e([ual sliaro'', or (lii) if theii 
shares arc not specified ; so that according to him the gill is invalid it the 
donor pui])orts to give the subject of gift in imeipial shares to the donees 
The opinion of the disciples has been stat« d to be generally adopted, ’ 
and, after the often quoted remark of the Ihivy (ouiuil,'' there camiol 
be mucli doubt that the (\nuts ill Jiritish India uould follow Imam 
Muhammad’s opinion, uhieh is the most liberal.’ 

(3) Some Incidents of the Doctrine of 'Muslia'-' 

380. A gift is not invalidated by the fact that after 

t Mahmued linki,h Khan v. Uosseini Htbi 8 jiail I :>I0 (// S-l(i). "il 7. » \t>ii ll.inil.i 
(1888) 15 Cal. 084, 701 (!’ c ) , Jabeilantmi lUbi .iml ihe two diocipli's unite at to tlm 
Naz!M Islam JMolla (lUlO) 15 Cul. W. X. * Bail. I. 510-:.17. 

:fJ8. But see Hed. 483 (col. li. pur/S) ; Macii , 5 Kajabai v. Imati Ahmed (1370) 7 Bom. 11. 

illi R. 1, 214 R. 4 (rpstrlctluK the validity t.> C. R (o.c.) 27. 

the case where there is iiu other person possess- G See s. 383, below , aud cl. cuinmeut to s. llA, 
iiig a proprietary nnlit in tlxe property, except .-iliuve, and s. 140, above, anil footnotes thereto, 
the donor and donee). U'his must be considered 1 JabedanesM /lifo ^. Saztbal Islam 
to be over-ruled by the 1’. C. decision ; Ameena l.'i Cal. W. R. 3 JS . also .s 382, iielow, an 1 
V. Zeifa (1800) 3 W. It. (uiv. RUL.) 37. cumuiciit on it. 

* Bail. 1. .117 (iKir. 1, 11. 7-8) ; Macn., 215. 
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Section 380. 


lUuilralion, 


Subsequent posses" 
sloo validates gift 
of ‘ luusha*.’ 


l)octrine of 
■ inusha' ’ to be 
Btiivtly cou&ucd. 


IlluHralion . 


it has been completed, its subject becomes ‘musha*,’ and that 
it is then left undivided, and possession not given again in 
accordance with s. 381, below. ^ 

D makes a complete and valid gift of a property to 11, and then 
revokes it as to half of the subjeet of the gift. Tlie gift remains vahd to 
the extent that it is uiirevoked. - Similarly, if the right of a third person 
is established in the subject of gift after the gift is completed. 3 

The rule contained in this section may be stated in the following 
terms ; ‘‘ tSuporvenient confusion does not invalidate a gift,”— “ con- 
fusion being the term used to denote the objection to gifts of “ musha ' ’ 
viz., the confusion arising from what has been given away as gift being 
undetermined. 

381. A gift that is invalid in its inception, because its 
subject is a ‘musha*,’ may be validated by its subject being 
subsequently divided off from the rest of (he property of 
which it forms part, and by posst'ssion 1 icing given to the 
donee of the said divided part.^ 

This rule is not of much practical importance, as the subsequent 
partition and possession would amount to a now gift 'I’lio lirst gift be- 
ing invalid, possession under it would, in Muhammadan law, be, no doubt 
” with responsibility,” (of. s 350, above) but where the donor is willing 
to make a fresh gift, he would ])rcsumably not bo desiious of making 
the donee responsible for any deterioration in the subject cd' the gift. 

382. T’lic doctrine relating to tlxe invalidity of gifts of 
‘ musha* ’ is unadapted to a progressivi' stale of society, 
and will be confined within tin* strietesl limits.'’ 

Hence a gift having been purported to be made of a four anna .share 
in a ‘ kaimi rayati ’ without demarcating it, oi- giving sej), irate p()sses.sion. 


1 Uiiil I ;il7 , itidani .liifnr v Miti.litilin 
( l.S.S(l) .'i Dniii -JW, "40 Aiihmt All. f 
r.mld-ul-MuUdar, IV 7.S.J. 

5 TJail 1 517 (l):ir ") ; li..w.>\. i. Ii:iil I 

i Mai II , "(W A «. 

* Ill'll 483 (col. II pur fi ); n.iil. J .''.l-J (//. 1 1 
12) 5l(i, .'il7 (par 3); MuMinmnil Miiuitaz JA- 
Mfd V ZubniilK .hiu (1889) 11 All. IflO. 0 I A 
205; MaJi'/mcd v. Vorrrbai (1004) 0 IJom. 1». K. 
1043 ; Mohb Ullah v. Abdul Khahk (1908), 30 
All. 250 (^^hl■^c it Is not ilcar wlicUu-r or not the 


piisscs'iiim w.is uuni 1)\ iIimiIIiik tin- piupnix), 
JiibeilniirnMi II, In v Xiinbiil Ixlum Mnlln (li)lll) 
15r.ll W. .V Dilitiii, Ihirjiv \ Momilii/ixMi 
Ithim (1<M)'I) 17 r.il h. .1. 85 
r, {Shrilli) Vuhnmnuid Muinlnz A/niitid v. 
Zubanhi .Inn (l.SNil) I1 All. 400, 47.5, 10, 1 A; 
195, 20.1, .iiiplii-il hj 1' r : Ibi-nhim l.'uuhiM Anff 
V. .Siiiioo (1007) 35 Cal 1 ; 34 1. A. 107 ; “The 
iittituilc lit (hi* law toManls this (loctrlnc of 
luushaa ilm-i not involve any coiistruclive appli- 
uatloii of the doctrine" . . . . " The doctrine 
which in its origin applied to very different Buh- 
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it was held that it would be extremely inequitable to let the donor question Seotiost 382. 
the validity of the gift after the lapse of about fourteen years, during. When not applied, 
which he had raiified and acknowledged the gift, ainl permitted the 
donee to be in joint possession with himself ; and the gift was held valid 
and operative * 

J^enson, d., went so far as to say that llie doctrine of ‘miisha’’ was is iiii> <i(.i iriiif 
o))])osed t(» equity, justice, and good conscience, and so did nol appl.V 
at all in ]Madras,2 where the Muhamina<lan law' of gifts is not made 
expressl.y applicable ; but this ruling was not followed in later cases ' 
in which it has been pointed out that Benson, J.’s op'nion a, is ‘ obitir,’ 
and not concurred in by his colleague, Shephard, J. 

'Phe Hanafi lawyers were themselves astute to avoid the doetnue; novice to 
sec comment to s. 379, above ; and ef “A gift of a moiety of a house (w'hich 
otherwise wouhl be bad for ‘ mushaa ’) may validly be eliccccd in this 
way (according to tl>e ‘ Baza'/.ia ’), that is, the donor should sell it first 
at a fixed price, and then absolve the ilebtor of the debt that is the 
price."' 

ft is submitted, that, though the Courts have not expressly said so, Rosuit of 
the true result of the authorities applicable in British India is, that the meefup! 
validity of a gift of ' musha' ’ must be tested in the same way as of any 
other gift : there must be as complete a traasfer of the pos.sossion of the 
subject of gift as the circumstances permit ; and the donee is nol entitled 
to claim anything to be done in his favour that the donor has not done : 
the Courts arc inclined to upholda gift of ‘ musha,* ’ i.p., of an undivided 
part of property, except where the omis.siou to separate the portion of 
the property which is the subject of gift from the rest of it, is taken a.s 
an indication that there has been, in effect, an incomplete transft'r, which 
the donor would have completed by partition, had he intended to com- 
plete the gift. 

§ 6. —Possession of Subject of Gift. 

(1) Possession defined. 

382 a. a person " is said to be in possession of a Potaeasiou 
thing, or of immovable property, when he is so placed with 


jeets of propprty ” "l aniiot bo applied to sluires 
in companlea and freehold property In a Kreat 
commercial town : (per Lord Robertson), Kbra- 
MmMai v. Fulbai (1002) 26 Bom. 577. 

i Abdul Aziz v. FaUh Mahmed HaJi (1011) 
38 Cal. 518. 

1 AlaH Koya v. Mussa Koua (1001) 24 Mad. 
.513 ; cf. Bam v. Mahomed (1896) 19 Mad. .34.3 
a rnhazullah Sahib v. BoyapaU Bagayya 


(lOOi) 30 Mad. 510, (Wallis and Miller, JJ.) 
Fakir Nymir Muhamnl Koatlier v. Kandazamny 
Kolathu Fanda/i (191J) 3.1 Mad. 120, 128, (Munro 
and Abdur Rahim. 33..) followed In Abdul Rahi- 
man Nachiyal v. Muhammad Nurdin Maraeayer 
(1014) 23 Ind. Cos. 547 (Miller and Sadasiva 
Iyer, JJ.) 

* Ameer All, T. .'•5. 

.3 “ Person ” inthulci " body of persons.” 
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Section 382a. roferenco to it that he can exorcise exclusive control over 
it, for the ])iirposo of deriving from it such benefit as it is 
capable of rendering, or as is usually derived from it.^ 


Connotation of 


Fob session 
and ownpriiliip. 


Wheiathe subject 

of righta 
property, 


PosBCSHion is so coniiiionplacc nn oxjircssioii tliat it may scorn to 
n-tiaire no elucidation : it is for that very n'asoii tliaf. the qroatest 
(lilliculty is encountered in an attempt to give it a definition. Sect. 
382a is consequently frameil with great misgivings, and rather with the 
intention of bringing into iirominenec the elements involved in the very 
important cpie-slion whether a gift has been completed by transfer of 
po.sse.'.sion, than in any hope that the suggested definition .should in it.self 
he final or complete. Attention may he draAvn to the follow ing points : (1) 
Po.sse.ssion is a t'.tatc of circumstances, or condition of things, (2) the state 
of circumstances is regarded from the point of ^^c^v of the relation borne 
by (a) a particular person or body of persons, tiwards (ft) a thing; (3) the 
particular point, in the relation betw een the person and thing, scrutinized, 
i.s his ability to exercise control over it ; (4) the nature or mode of the 
control exercised or sought to be exercised is determined by the benefit (a) 
which has to bo derived from the particular thing, and this depends upon 
the nature of the thing itself, and (6) the person who is to benefit by it.* 

Til connection wth point (3), above, the distinction lictwccn ownership 
and posses.sion may be alluded to. In regard to jios&ession the actual 
existing ability to exercise control i.s con.sidereil,~not the right to do so. 
The exact control contemplated in each jiarticular ca.so admits of the 
greatest variation, depending as it docs on two elements capable of 
infinite variety : (a) the thing itself and (ft) the person. 

It may be olxscrved, with regard to the last paragraph, that 
where the “ thing " coiisi.sts of rights, and not a material object, or, to be 
more accurate (.since law is always concerned with rights not with mate- 
rial objects), — where the ‘‘ thing ” docs not consist of the whole bundle of 
rights constituting the dominion over a physical object, but of one or 
more of the rights making up that bundle, which the law permits to be 
transferred without consideration, — the difhculty in determining whether 
control is exercised by one person or another is greatly enhanced : when 
the right is of such a nature that it has to be exercised by a constant 
scries of overt acts, this difficulty is diminished. 


1 The rlKht to be In, or to obtain, possenslnn 
muit he kept distinct from the fact of bcinRln 
possession ; similarly the power to resume posses- 
sion is not. the same as beinu in posseosion; tliouph 
llie two states of farts are not often distingiiisheil. 
The r\pre".ioii “ possession ihronph another " 


is used to express that possession Is held by some 
person on behalf of another, the latter bavins 
the power to resume possession if he chooses, 
* See the eases mentioned in the last footnote 
to illustration (l) to g, 376, above. 
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“ Primarily,” it has been said, with reference to the term possession, Section 382a. 
it “ denotes a state of fact, but this fact oarries with it legal advantages. Posse -ion denotes 
and so is the source of rights. If the stale of fact craild always be a.s- "*’’**'’ "* 
cortained with certainty, and if it always produced the normal ofTects. the 
subject of possession uould presenf little difTieully ; Iml it is !■ nm ntlv 
uncertain to whom the actual control of a thing is to he atl ribiilcd, 
and when this (|uestion is settled, the law ina_\ credit tin ail\ mtages of 
possession to some person other than the a])parcnt posses.- n- Hcicv 
arises the distinction between actual and legal possession Aetii.il 
possession denotes the state of facts ; but the person to ahoin are 
credited the advantages of po.ssession has the lega' iiosM'ssit.n ' * 

ft may be of interest to quote here .-onn detinitiops a nd Deili itioiw of 
explanations from authors who have written on pohses.^ioi! The first ^ * 
may be appropriately cited as an introduction to the definitions that 
follow : “ As the name of possession is . . . one of the most important 

in onr books, so it is one of the most ainhiguons. Its legal senses (for 
they arc many) overlap the popiilar sense, and even the popular sense 
includes the assumption of matters of fact which arc not always easy to 
verify, fn common s])eech a man is said to po.sscss or to l)e in possession 
of any thing of which he has apparent control, or frotn the use of which 
he has the apparent ])ower of excluding others.”^ 'Pho word posses- 
sion, as understood in law, has been defined in Murray's New English 
Dictionary ” in the following terms : The risible possibility of exercis- 

ing over a t hing such control as attaches to lawful ow'uership (but which 
may also exist apart from lawful ownership) ; the detention or enjoyment 
of a thing by a person himself or by another in his name ; the relation 
of a person to a thing over which he may at his pleasure exercise such 
control as the character of the thing admits, to the exclusion of other 
persons, especially the having of such exclusive control over land ; in 
early instances sometimes used in the technical sense of seisin.” 

The meaning of ‘ qabz-ul-kamil ’ (complete seisin) has been thus complete 
alluded to : “ With reference to movables, it depends on their nature ; “****“* 
and with reference to immovable property, as is suitable to its nature, 
as the taking of the key of a house, which is equivalent to its seisin, ”3 
Compare : “ By possession is meant possession of that character of which 
the thing is capable.”^ 

> J. M. Lightwood, in the Encyclopedia of the » Majma-vl-Anhar, 3i'2, rlted ani translated 
Laws of England, XI., 319. m Ameer All, I. 42. 

* Pollock and Wright " Possession In the * Lont Adrocate v. Young (1837) 12 App. Oal. 

Common iJiw." 544, 556. 
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Seotion382a. 

Kinds of 
possosslou • 

(.1) RomoMMi! 
in()\ ,-»l)lcR 


(li) < 'llstlllll.il \ 


(c) Vac.ilinw 
iiuim» alih" 
Lapse 111 
t line not 
necessary. 


rossesBion 
defined and 
exemplified 
liy Domat. 


Key 

control 

dwelling, 

use. 


As to the kinds of possession, the following are translations of 
extracts from Shiah texts : — 

1. “ Possession in the case of movable things, like an animal, or 
])ieccs of cloth, or a thing that can be measured or weighed or numbered, 
is by removing it, and Avith reference to other things, it is to leave it alone 
between the thing and him (the transferee) after raising the hand from it.’* 

2. " Po.sse.ssion and its kinds ~ — What i.s meant by it (i.e., by 
' (pibz ’ or po.sses.sion) in all places where the ' .shar’ ’ (j urisl ) lias considered 
it regarding its Aalidity, its binding force, or other effects, is as folloAvs : 
'rhe transfer of the customary (hirfiya) control ( ‘ siillnnat ') from the 
transferor to the transferee, equally AAhelher the legal (sharMa) control 
has accrued to him permanently, by a contract, (as in the case of sale 
and the like), or not, (as in the case of ‘ Avaqf ' and ‘ hiba ' and the like). 
There is no doubt regarding its accruing by Aacatioii, ‘ takhliat,’ in the 
ease of immo Amble property ; in the sense that all obstructions arc removed 
from the way of the transferee, and also that the hand of the transferor 
is raised, and his permission is given to the transferee : for t his is necessary 
in order that ho (the transferee) may Ihtoiuc therebv lik(‘ the transferor, 
as regards his taking possession ot landed property, and it is not then 
necessary for the transferee to get at the property b\ himself, or through 
his agent, or by his dealing with it. indeed there is no necessity oven for 
the lajAse of time, although it (the property) may be remote from th<* 
transferee, because of its absolute A'alidity Avithoiit it (i.e., the lapse of 
time,) like the validity of the property coming under his possession 
(‘ qabz’) control (' wilayat ’) and power (‘ istilat ') thereby in the same 
manner as it was Avith the transferor.” ■* 

A great exponent of Roman law has dealt with possession in the 
following terms : — “ Possession, taken in a proiier sense, i.s the detention 
of a thing, which he who is master of it, or Avho has reason to believe that 
he is so, has in his oAvn keeping, or in that of another person by whom 
ho jxissesses. . . . Thus one may possess movables by keeping them 
under lock and key, or having them otherwise at one's disposal : thus 
one possesses cattle by shutting them up, or giving them to be kept : 
thus one possesses a house by dAvelling in it, or having the keys thereof, 
or trusting it to a tenant, or by building in it : thus one possesses lands 
by cultivating them, rcaiiing the fruits, going and coming through them, 
and disposing thereof at pleasure.” * 


130, (I/. IS ft seg). 

* Domat, " Civil Law,” (1861) translated by 
Wm. Strahan, I. 845, 846, ss. 2127, 2130. 


I fUtarh-Luma’a, 29.>. 

I Thu heading is in the original, 
a .fivwliir-ul-Kiihm, Kttab-vl-Ttraia, IV. 
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“We must not confound,” he continues, “ the ways of acquiring the Section 382a. 
right to possess . , . with the ways of entering and getting into 
l)Ossession, and of having a thing in one’s power to use it, lo enjoy it, 
and to dispose of it. The ways of acquiring the properly of things, and 
by means of the property, the right to possess them, are iutinite. For 
one acquires them by a sale, by exchange, by donation, and by lUfferent 
titles which the laws have regulated. . . We are now U) consider how 
one becomes possessor, and the ways of entering upon a real and aclual .Aoiuai 
possession. Seeing theu.se of possession is to exercise the right of property, 
it implies three things : (i) a just cause of po.sscssing as ma.ster, (ii) tl.e 
intention to possess in this quality, and (lii) detention. . . Without mo detention, 
intention there is no possession . . W'ithout the detention, the inti'ntn n 
isuseless. . . And without a just cause the detention is only usurpation."’ 

Possession is defined in the French Civil Code as “ the retention or I'efliiitiou m 

t'rencli Code. 

enjoyment of a thing or of a right which we have, and which we make 
use of, either ourselves, or by another person, who holds it or makes 
use of it in our name." --.4rt. 2228. The following is taken from the 
American Eucyclopicdia of liaw' and Procedure: The term has been 

defined as follows : {Simply the owning or having a thing in one's 
power; the present right and power to control a thing." . . “That 
condition of fact under which one can exercise his iiower over a 
corporeal thing at his jileasurc, to the exclusion of all otherpersons, ‘ . 

" The detention or enjoyment of a thing wliich we hold or e.xcrcise 
hy oursclvtw or by another who keeps it or (‘.\eivi.scs it in our name ' 

“ Natural po.ssession " is that by wliich a man detains a tiling corporeal as 
by occupying a hou.se, cultivating grounds or retaining a movable 
in possession.” ** It is also defiuod to be the corporeal detention ol a 
thing which wc po.sscss as belonging to us without any title to that 
possession, or with a title which is void." - 

{2) Gift Completed by Tramfer of Possesitiou- 
(a) Acts on thr part of the donor. 

383. (1) The declaration and acceptance ol a gift iranster ot 
do not operate to transfer tin* otviiersliip of the subject of noces^”" to 
gift, unless and until the gift is eoinplcted by tlic transfer 
to the donee of such seisin or possessions as the subject of 

I Civil Law,” I. S.Vi-.s.VS, ss, L'H7, 2Hil . It. ;{14: jMnnd Smu/o'V eWiy .S/hj/j v. j,i 

* .\mccr All, T. .'ij. Snighee VlAty Hingjef <1814) 3 Moo. I. A. ‘24j ; C. 

a Bail. II. 203 («, .i-T), 204 («. 3-4, 0-11), I. W. R. (1*.C.) 40. Mflnmh v. TajwUn (1888) 13 
.'i08 (/. 17), .')12-.'>13; Hfid 482, Obediir Reza v. Bom 136; Mahonwil Farid v. Mahomed Abdul 
Mahomed Muneer (1871) 16 W. R. 88; Shah (}a/ur 15 Cal. L. J. 14 ; 13 I. 0. 434; Bahiman 
Jail Bibee V, Shib Chunder Shaha (1874) 22 W. Biv. Mahomed FcUima(li)U) 15 Mad. L.T. 343 ; 
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Skction 383. the gift permits : ^ where possession of tlic subject of a 
subject ouift gif* is given to the donee at a time subsequent to the decla- 
timrwhcn”'" ration and acceptance of the gift, the ownership of the 
subject of the gift is transferred to the donee as from the 
date when possession is given, and not before. ^ 

Except umier (2) Imam Malik holds that the right to the gift pro- 

perty relates back to the time of the declaration. ' 

Transfer of • Explanation I. -The donor must do everything, which, 

possession 

necessary. accordiug to tlio iiaturc of the property that forms the sub- 
ject of the gift, is necessary to be done in order to transfer 
ownership of the property, and to render the gift complete, 
and binding upon himself. * 

Power lo take Explanation II. — ^The donor will be held to have done 

possiMsion 

everything that is necessary to be done in order to transfer 
possession, when he has put it within the power of the 
donee to take possession of the subject of gift, if he so chooses. ' 
lllftiriihoiin. (1) Ofi 2l.st. (>cfc.,l.S91. I) made a gift lo lu.s daughter, It, of the 

whole of his jtroperty, consisting of .sluires in two villages, which were 
then and sidisequently Jield, under attaeliinenl by the Collector, for 
arrears of revenue The deetl of gift provuh'd (hat It should give D 
11.S. 120 annually tor his niaintcnanee Held, tliat I) having tran-sferred 
to 11, and having divested himsell of. the rights w hieh he had, and which 


•.!:l liiil CUh. 0 ‘i, Muhiiuiimtil Jluninl IHIiOi lOutii 
V MuJmnnmiil Mnjul VIhih hlniii 
I’uiij Ecc (No. 02) 

> Tlili iiilui It Is siihinillcil. lus liiTii iiiis- 
.1 |iprelicn<l(’(l in XamiUir hliitH v. Muhammail 
.SkWiV {lorn II Ml. I, .f T2C. when- the jiKlK- 
iiiciit soems to procccil on the Imsisthal lie<.uisc 
It was not in the power ol the intcnditii; donor to 
uhtain inulAtion of imnics owiiik to her de.iUi 
within 4 or days of the deelaration of irill, 
Iherelore the kiK miiHt Ik* eonuidered to tie ii'. 

iplete and eltei I iiul ns if she h.id ohi.iiiied 

liintiition ol luiiiie'. Siiiuliiily, w ilh referenie 
lo the siiKKestion that the teiiii lit*) should ha>e 
heeii direi’teil to jiay rent in tiitiiri* to the donee 
It Is said • It M also ditlluilt to see how sui h 
directions (unhl be Kiteii to the tenants at tin- 
tune of iimkliiKthc pitt unless they hiippene*! 
lo be present " Jii the first plan- the dinstjoiis 
need not he Kiven lit the M*ry iiioiiietit of the 
iteclar.ition of the gitt, secondly, 11 death prevents 
some essential part ol the transaction to be (icr- 
fornied, the Iransactioii remains iiieomplete and 
liieffeetnal This remark appears, however. 


iroiii wh.it ininii'di.ili'lv tultoW.s, to have hei*ii 

* It, 111 II 207 (•ccmiid), Miith'ti-ul-TitlU>in 
•224. e.g , in Auirori ISrgim v. Mizamuildin 
S/ia/i (IS'Mii 21 Ml. Ki.'i, I7U\TA , fiatlik Jlusaiii 
A7iu/tv. //ifN/ont Ah Kfiim (1'J1C)»8 .Ml. 0ii7, 
(r.i*) In M.ien 201, (case .'1) it Is slated that 
posses,sion suliscfiuent to the dcelaratiun of gift 
does not valiilate the uift, tliongh it is taken (or 
lather completed— as the property had to be di- 
\ideil olf) with the consent of the donor, seil 
iiuarrr. I'l Kfiiider Uusmiit Sahib v. Hussain 
llrguM Siihiba (1800) .7 Mad U. C. H 114, 119: 
Fakir Agimr Muhameil Jtuicther v. Kandasawmy 
Kolalhu Vaiulan (1912) 3.'> Mad 120, 129. 

s Heil 482 (eol. h). 

* Milroy \ LunI (18.'>2) 4 lie. (1. F. & J. 274 ; 
rl Mahoiiml Jiuksh Khan v. Ilosseini Bibi (1888) 
l.'i eal.CKO, 702 , !."> I. A. 81, relerrlng to Kalidas 
MiUhH \ Kiinbya ImI /'uiidit (1884) 121 IIV.I , 
11 1. A. 218. 

.» Bad. 1. ,>U (par. 2), II. 204 ; Ameer All, 1 6.'>, 
citing Fiftiuva Qazi Khan, 282, and Mama- 
ul-Anhar, 
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ho pur] 3 orted lo give to R, and having got R’s name entered in the Section 383. 
Government records there was a valid gift, notwithstanding that suits 
were filed by D after the date of the gift for rent due— such suits having 
been brought before the mutation of names took place.' 

(2) On 12th Feb., 1879, D made a deed of gift tran.sferring her right 
in half of certain properties to R, her daughter and co-sharer. 2 On 22n(l 
Feb., 1879, the deed was registered. The evidence of transfer of po**- 
session, as stated by their lordship-s of the Privy council, was as follows : 

(0) A declaration in the deed that possession was transferred, and that 
D had abandoned all connection with the properties, and that i? was 
to have complete control of every kind in rc.,pcet thereof (/?’s husband 
was the general manager of both 1) anil f?) (see p. 47.5 of the report)* 

(h) on the 22nd Feb , 1879, the deed Avas registered, (c) On the 24th April 
D gave a power of attorney to to present and verify a petition for 
mutation of names, and (d) a petition w'.s i>resentcd on 28th April ; (e) 

On .5th .fune a‘parwana' was issued by the Assistant Collector for 
proclamation of the deed of gift, and for enquiry as to possession 
(/) which was done ; and on the 27th .fitly the village ‘ patwari ' reported 
that the deed waf. made, and possession transferred : and (gr) on 28th 
July he reported that the notification had been proclaimed, (h) H, who 
became heir of D on her death, did not raise any objection to the mutation 
of names. R died on 3rd December, 1879. The mutation of names took 
place on 4th February 1880 (after the death of the donee). As against 
this it was proved that {i) there were 5 decrees in suits by D for rent 
accrued after the date of the deed of gift; (j) that D paid revenue on 
26th Nov., 1879 ; that (A’) in January, 1880, there was an order of the 
Assistant Collector speaking of D as being in possession. [The suits 
were, however, commenced, the payment of revenue was made, and the 
order issued before the mutation of names in the Collector’s books.] 

(1) That D continued to reside in one of the houses forming part of the 
gift ; (m) R’h husband made an attempt to acquire the whole of the 
property, and it was argued that if the gift had been valid there would 
be a question as to only one-sixth of it.^ Held, that it was proved that 
possession, was taken, and that there was a complete and valid gif t * 

I Anwari Begum v. yizamuddm (1896) 21 as " tattle and the other (hr w, (i) (j) & (*•), 

All. 165; relyina upon 11 AH. 460; see the as " yreak and unavailing.” 

next illustration. « Muhammad Mumtai Ahmad v. ZuibaiJa 

1 A point was taken In this case that the gift Jan (1880) 11. All. 460. The P. C. reversed 
was invalid as a musha'. It does not seem to a flnding of fact by the Subordinate Judge 
have, been polntcl out In reply that the gift was though the High Court had not expressed anv 
from one oo-sliarer to another. opinion on it ; see at p. 470 of the report, 

3 The P, C. eharacterlse pointh (/) * (»») 
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(3) Tn 1848 D i transferred and indorsed to R, his son,* Government 

promissory notes of the value of Rs. 6,74,0f)0, with the stipulation that 
the proceeds of tho notes should be paid to the donor. In 1 853 Govern- 
nicnt notified that certain Government notes, of which the notes so trans- 
ierred formed part, were about to bo paid off, and option was given to 
(he then holder's //cW, that the legal tide was undoubtedly in R 
(p. 544), •• the probability being thatit was intended as a transfer of pro- 
per'ty in the lifetime oi I), with a reservation of the list* or proceeds of 
the money transferred, during the lifetime of 1) only : “ The design to 

alter, and so in one .sen.se to defeat, the dis]io,sition of property is sim[)ly 
a design to conform to the law whilst working out an iinforbiddcn 
design ’ (Ser* pp. 547 8.)‘ Their lordshiirs added : " 'I'he gift relates 

to the substance of the ar'ticle and not to the use of it : tlu'i’O is no such 
jiartieipation in (he thing given as wouUl invalidate the gift. Again, the 
.Mahonu'dan law defeats, not the grant, but the condition; hut the ar- 
rangement between I) and R was based on valid consideration, the son’s 
undertaking is valid and could be enforced in India as a trust constitu- 
ting a valid obligation to make a return of the proceeds during tho time 
•stipulated. 'I'he Mahomedan law authority w>hom Mr. L'am^ibell consult- 
ed supported it. His opinion is treated somewhat lightly as a nude 
opinion nnsnjiported hy authority ; but it is to Ih' observed that unless 
some authority had latm cited to show the » ran .sac I ion invalid, effect 
should have been given b> the manifest intention of the ]>artic.s. . . . 
The consideration, two rings, may he small and inadequate in tho sense 
of puridmsc money ; but it cannot be treated a.s of no ])ecnniary value.’’ 
(]» 550. )‘i //cW, then* was a >ralid gift ' inter vivos ‘ as to the Company’s 
])aper. Costs of iKitli parties out of residuary estate of rleecascd.'^ 

(4) I) oxeeiiied in favour of R, a d(‘ed of gift of all his rights of 
inheritance in the estate of the deceased, C. The deed recited that the 
gift was made in consideration of natural love and affection, and of past 
services. Jlel/f, that this wa.s not a * hiba bil ‘iwa/., which consists of two 
tran.saelions (both the ‘ hilia ’ and the ‘ Mwaz ' licing gifts) ; and that only 
.such properties can he the subject of ‘ 'maz ' as (lan be the subject of gift, 
and that natural love and affection and past services can neither be tho 
subject of a gift nor of ‘ ’iwaz ’ : that posses.sion was necessary to be 
transferred, and the gift property (i. e., share in the estate) being 
immovable, and not of a nature which renders it impossible to deliver 

1 Nawab Moonanarood Dawlah. Mohmmlfe Jirgam (1887) 11. Moo. 1. A. .''.18, 544. 

s Nawab rmja.l All Khan. 5*8; lb W. H (p.e ) 2.'i. The fluun s in ( ) 

s (Sninih) rmjiiil ,(//}/ Kliiiii V {Mttiiumwat) refer to pp. of U M. t. A. 
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actual possession to the donee, actual possession was necessary. No Skction 383. 
such actual possession having been given, the gift was ineffectual.' iiiuHiraiwnt 
(5) One Hurnera Jiibi, on I4th January 1888 executed a deed of gift 
of certain property, including a house, in favour of her brother's son Min- 
nat-ullah. The donor subsequently sued to have the gift declai cd void, on 
the ground that possession had not been transfen-cd to the flonee 'I'lu' 
evidence bearing on ]X).s.se.s.sion as ap])earingfrom the Jiulgnienf was a." 
follows : (a) at the time of the gift the donoi and donee were living to- 
gether in the house ; (ft) after the gift, the donor continued to live then- 
(c) the deed was c.xec»ited in autogra])h by the donor; (rf) attested by 31 
witnesses ; («) and registeretl ; and (f) it recitorl that pos.session wa.s given 
and taken; (tj) mutation of names followed on 24th January ISS8. (ft) 
government revenue was afterwards invariably ])aid by the donee in his 
own name ; (/) the donee treated the property as his own : (i) in various 
partition proceedings the donee was regarded, and acted, as proprietor , 

(ii)in 1800 and 1 890 he e.xcxiuted mortgages on it, deseribing himself a.s 
full owner ; (j) 7 or 8 montlis after the gift, the donor itj answer to inter 
rogatories stated in her affidavit that (i) she had made a gift of the pro- 
porty, (ii) that she lesitled in it with the ]>ermissioii of the donee, (iii) that 
the donee was in iiossession ot the wJioli* property , (ft ) a musical enter- 
taiiunent was given to eololirate the gift, and give it publicity, (/) not a 
single receipt for rent was produced in the name of the donee . (m) the 
receipts produced were in the name of the doiux* ; (a) after the death of 
the donee, the donor claimed to succeed as his heir, and when she found 
that she was not his heir, she set up. 13 or 14 years after the daU> of the 
gift, the ease of the gift being invalid Held that })o.sses.siou of the whole 
subject of gift was ])rovTdto have been transferred, inebiding the house i 
for the intention to transfer ))os.scssiou .)f the housi* wius unequivocally 
manifested ill the most clear and emphatic language to the effect thatthe 
donor had divested herself of all her inteivst in it, uml withdrawn her 
po.sse.ssionof it; and such intent ion having been given effect to, a.s appears 
from the facts above mentioned, neither the aelual physical departure ol 
t'he donor from the house withal! lu“r belongiiig.s, nor a formal eutrv by 
the (loiiee^ was noeessary : so that the doimr's eontinuiiig to live in the 
house with the jM?rmission of the iloiiee did not derogate from the 
completeness, or the validity of the gift.® 


^1 Itdhtm BuUinh v. JUuluiinmad Unmn ( 1888 ) 
1 1 . \11. 1 : Much., 201 (case 0.) ; with reference 
to till! allutioii to u hiba-bU-’iinn see ss. 40C ft 


• HuMent Jitbt V. Aittinannimi Bibi (luo.i) 
28 All. 147; sec Ibrnhutt, v. HuIvumh (issl) G 
Bom. 148, aiiU •«. I'Kl below. 
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Necessity of 
transfer of 
possession to 


Reason as 
explained i 
• Hldaya.' 


Vi*, donor 
cannot be 
obliged to do 
that which he 
haa not done ; 
the transaction 
being 
volnnt.ir.v. 


bequc-.i. 


1. XEt’ESSlTY FOR TRANSFER OF POSSESSION. 

The necessity for iiossession, in order to eomplcte a gift, is based on 
the same ground on tvhich a contract without consideration cannot be 
enforced. Transfer of possession is, to a certain e-\teiit, necessary for 
transferring complete ownership under Muhammadan law, even when 
the transfer is for considemtion : thu.s the ])urchaser of movable property 
is not, in Muhammadan law, entitled to resell it, until it is delivered to 
him.i Where the donor has not done everything to divest himself of 
the property, in order to complete the gift, some third party must make 
him do what he hks left undone, and this infringes th(' }niiicipal notion 
connected with a gift — its voluntary nature. The ' llidaya ’ thus ex- 
plains the requirements of a gift : “ Gifts am rendered valid by tender, 
acceptance and seizin. Tender [or declaration ] and acce])tanec are neces- 
sary because a gift is a contract, and tender and acceptance are requisite 
in the formation of all contracts ; and seism is necessary in order to 
establish a right of property in the gift, because a right of property 
according to our doctors is not established in tli(' thing given merely by 
means of the contract, without .seism. 'I'ho arguments of our doctors 
are twofold.- -First, the Prophet has said a gift is not valid without seisin 
(meaning that a right of property is not established in a gift until after 
seisin). — Secondly, gifts arc voluntary deeds ; and if the right of pro- 
perty weic established in them previous to tlie seisin, it would follow 
that the ilelivery would be incumbent on the voluntary agent, before 
ho had voluntarily engaged for it.” - li> other worils, if a gift wen* 
valid without po.s,s(*S8iou being given to the donee, the law would be 
decreeing siiccilic performance of an agreement without consideration, 
in many cases not evfen an agreement, but a mere wish on the part of 
the donor, or a surmise that ho must have wished it. The same reason- 
ing is the basis of the rule of Hanali law that w'hen the subject of gift 
is capable of division, the gift should not be considered complete unless 
the division is made ■ “ If the gift of part of a divisible thing without 
separation were lawful, it must necessarily follow that a thing is incum- 
bent upon the giver, which he has not engaged tor, namely a division.” 3 

In the case of a bequest, on the other hand, under Muhammadan 
law, the “ transfer is to be decreed as having effect from the death of 
the testator, and not from the time of taking possession, though there 
should have been some delay in taking it.” * 

' lied. 286. Mahammadunnusa Begam v. J. C. Bachelor 

5 tied. W2 (col. I.) . (1905) 29 Bora. 428. 

■ Hud. 482 (coll, i, li.) ; the i-am; muet he die- 4 Bail. Tl. 207-208 ; but see Probate and Ad- 
niiKutehcd where a tranaler ia made for a valid lolnistratlciu Act, s. 116, and on Wills below, 
conelderatlou .iiid oiwnitefi aa a contract : 
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It has been held that the donor cannot sue the donee for cancellation Section 3s 3< 
of the gift, on the ground that he did not give iwssesaion : because either 
the deed of gift is a nullity, from which the plaintiff would not apprehend Dosscbsiou not 
any injury, or “ if possession was non-essential to its validity, then it 
would be a good deed of gift.” i On both these points the leai ned judges 
cautiously declined to express an opinion. It is conceivable that if the 
question again presents itself for decision the Court having to deal with it 
may (fortified by the authorities referred to in s. 383 (1), above) feel that 
would not be too bold a proposition to affirm that “iKissessionis osseniiul 
to the transfer of a gift ” ; and in that case the decision may proceed n 
different grounds — grounds based on the terms of the Specific Relict Act . 

2. TRANSEKR OP POSSKSSION IN TUKORV OP LAW OP ' UIBA.- 

Transfer of possession in the theory of the Muhammadan law of o* 

^ P0'5'<l'‘>8>0n IKit 

‘ hiba ’ * is not merely a form, nor something merely supplying evidence matu r ot form, 
of the intention to make a gift. The necessity for the transfer of posses- 
sion is expressly insisted upon as part of the substantive law, in order 
that that may be effectuated, which is .sought to be effectuated by a 
gift, viz., the transfer of the ownership of the property from the donor 
to the donee. And it may be said that transfer of ^rossession is no more 
a matter of form than the necessity for consideration for the validity of 
a contract is a matter of form. The law docs not ask, Did the donor 
really intend to give the subject of gift, i.c., did he really intend to 
transfer the ownership of the subject of gift from himself to the donw* f 
What the law asks is. Has the donor actually given away i or Has the 
ownership been actually transferred from the donor to the donee i In 
regard to contracts it has been well expressed ; “ It is often difficult 
to determine whether what is .said amounts only to a willingness to 
treat about a matter, or is an absolute contract ; and the adoption of a 
form removes the difficulty.” “ 

In the Muhammadan law of gift what has to be determined is not 
whether the donor had finally resolved to make a gift, but whether he 
had actually transferred away the property — and even where the 
transfer is for consideration possession has in most systems of law an 


1 Vmrao Btbi v. Jan Ah Hhah (1898) 20 All. 
46& (per BUlr A Burkitt, J.T.) 

* At least in the Mubammadau law as Anally 
developed Into the form in which we now And 
it : for as Lord HansAeld and Mr. Justice Holmes 
pointed out, even the doctrine of consideration in 
the Rnffllsl) law of oontnirt had its orieiii merely 


in form : cf. nolracs's Common Law 273, Pdlant, 
V. Van Mierop (1763) 3 Burr. 1664, cited In the 
comment to a. 213, above. 

a Brantley, " Contracts/' 36, eitod Harvard 
Law Review, XXVII., 208 — 53, in the article 
** The End of T«aw ” by Pound. 
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Suction 383. important bearing on the rights of the parties and others claiming 
through them : * since ( under Muhammadan law ) the owner’s right 
ceases on his death, and devolves upon his heirs, it follows that where 
the owner dies without transferring the property to another, the person 
to whom a voluntary transfer was intended to be made, has no claim 
against the heirs. 

It may require ExpUmcUion II is adapted from the following words of Lord Justice 

wo^r" y.”* * Turner ; The settlor must have done cver 3 dhing which according to the 
nature of the property was necessary to be done in order to transfer the 
property and render the settlement binding, ’ 2 With this statement 
may be compared the decisions cited in the footnote and Syed Sahib 
Amir^Vli’s statement that the ‘ Majmaaiil Anhar ’ uses similar language, 
viz., “ possession so far as its nature admits. ’"■5 

heguttatioi 384. The registration of a document constituting the 

declaration and acceptance of a gift does not, without 
delivery of possession by the donor, coiiiplcto the gift. ‘ 

See the Indian Registration Act, h. 1 7 ; and 347 and 31)0 of this work. 


Donee alroady 
in posseseluii. 


(6) Acts on the Part of the Donee. 


385. Where the subject of a gift is in the possession'’ 
of the donee at the time when the declaration of gift is 
made, the gift is completed by the. donet*. signifying his 


J Cf. I’oUocU and Wiigla, '* Po'sesiiion m 
ruiniuon T,aw," 1-4, 0-!) . It, liHi-.bcssioul im- 
ports ROiuethinq which at an carder t'liic con- 
shintly iixailc the (htt<reuci- Iwtwccii IwMin; the 
hcnctU, of iiroiupt aiul cifcctual icmcdlc-, of 
liciud lelt Mitli cumbrous ami doubtfiii oium , 
w'hlUi ill modem tiiu."» lias eo!i..Uiiilj det.r 
mined and oltcii nui) i<lill dcterniunt the exist i m e 
or noii-exiatenci of a Tight to realtain acts ot 
in1«rierenee with proiarty (•’»iffrf«/e v. rharliou 
(V87H) 4 Q.n.D. 104 ; Hardlt/ v. Cra.uiUe (1876) 
:i Cli. D. 8a0), tlie relative prioritx of the eUimis 
of competing ereditois (Artroiia v. /{'verg (1876) 

I Dx. D. 5185), or tile liieideiiee of public burdens 
(Allan V, liwpoid 1, 1874) b. « 'I (), It 18|| 
10', cf. the Piiblle Uealtli let, 1.87.';. s. ''371, and 
wi..oh for renturie.i luis been ami is still capable 
"t )i«lng (1{. V. Ashcell (188.'i) 16 y. «. I). lliO) 
nt erltlcal imi)urt.siiea in uetinlng the )joiiiuiar\ 
liet ween civil wrong* and eriines,” »6. ji. 1. 

" M\lmy V. Lord (130*2) 4 De G. V. d- (1. ‘274 ; 
ef. Mahornsd lloksh Khan v, UttsHrmi Kibi 
(1888) 15 Cal. 689, 70S, l.'i J. A. 81, referring to 
Kalidas Mullici v. Kanhya Lai Pundd (1884) 

II Cal. 1*21, 133 ; 11 I, A. 218. 

a ** Mahommcdaii Law,” I. 86. 


'•I'i httml \ Ittiiiijt Soinbhrt), (1800) ‘23 Uoiii 
682, Jlnhun .tan liibi Imam Jan (101‘2) 17 
''ai li ,1 17') , Miiiiuhlmh ’ Miiluitned ,'iahib 
<1887) 11 lioin. jI7, leleriing to I’anudeu lihal \ . 
Snrayan Dajt Oumlr 08.^2) 7 Bom. 131 ; J)aait< 
Ihibee \ .(fuUiuin S a/i rimtlapailhm (1883) 9 
('ill 8.11 .iml ndtiimi tluir these inlings lietwceii 
Hindus •’ iioiild .ippcHi til be pqimllv, if not 
espeeiall>, iipplieiible to gitts ,„uie,r the Maho- 
med.m law- ‘ in UoM.ts itw the gilt could in- 
eoniplete without delivery, and it, required regis- 
traUon if H,.- sobjis | „f s,ft oqO (later liOO) 

aoliu, or ov,.,._j,„„„ jj vii. 2 : C'i. /iat 
ftat v. Uai Mani [ImihJ Bom 1>. 147. 

• i f.. actual posM-hsloii—mere eollectioii ol 
leuts In.m tlie tenants t,y an .agent doe.s not 
.•onsalulc siith pos.,ss,„„, v„,ayat Uossain s t 
J'O'vevei. 

The doctuiie <it possession lias been extended 
under the name ot • quasi pos.se.ssioii • or of 
pos9e,s.s,on juris ' U, the rontrol whicl, may i,e 
exercised oyer advanUgcn, abort of ownerahip 
which may be derived from objects”, UoUand 

17«), 
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acceptance of the gift ; and no formal transference of the Section 386. 
possession of the subject of the gift is necessary. ^ 

A piece of cloth belonging to D is deposited with R. R says;" Give it iMration 
to me,’’ and D answers “ I have given it to thee.” This is a gift. But if 
the (doth had been in the hands of Dhiiuflelf and the sani'- woids had 
passed between them, it would have been a deposit." 

" Nor is it necessary that any time should elapse t<» enable the donee 
to repeat his seisin as some of our doctors have said ”■'* Similarly, ‘ 

pos.sesslon in the hands of the legal guardian of a minor is possession in 
himself (see ss. 400, et seq., below) and no transfer is necessary. 

With reference to that portion of the Transfer of Propeity i\( t. s .54 
which provides for the completion by delivery of the ti ansf cr of ownership 
of property (of a less value t ha ii Rs. 100) it has been held that delivery 
of possession in s. 54 implies a change of posscs-don, and that, where the 
vendee (or other alleged transferee) is aheadv in possession, there can be 
no change of possession, and s. .54 cannot (fperate.* The delivery of 
possession in the Muhammadan law of gift must be considered, therefore, 
to be different from transfer of possession under the IVansfcr of 
Property Act, s. 54, as explained in the decision referred to. 

386, (1) Where possession is taken by the donee of Donor must 
his own accord, he must do so with the express or implied donwtakinn 
consent of the donor.® poBsession. 

(2) The mere declaration of a gift docs not amount to 

^ declaration oI 

the donor s consent that the donee should take possession ; gift aoes not 
but, where possession is taken by the donee at the same aurh consent, 
meeting as the declaration of gift, and the donor does not 
raise any objection to it, the donor will be presumed® to 
have consented to possession being taken by the donee. 

(3) Where the declaration of gift is made in the vici- When subject 
nity of the subject of gift,® and the donee takes possession 


I Bail. 1. Si4, II. 204, (U. 14-19); Radd-ul- 
Mukthar, IV. 783; Hed. 484 (col. I. par. 4); 
Mnthar Sahib v. Iloxsain Sahib (1910) 28 Mad. 
h. J. 734 (Abdur Kaliim and Ayllng, JJ ). 

* Ball. I. 510. 

a Ball. II. 204 (ll. 17-19), (par. 4). 

* SUendrapadramth Jinnrrjee v. Secretarp of 
Staff for India (1907) 34 Cal. 207. 

1 Hed. 482 (c«l. ii.); Bail. I. 513,11.204 (par. 4 ). 
6 Hed. 483 (<ol, i. t1. 13-1.>); rf. s, .5\ above. 


7 Bail. II. 204 n. 0 ■ according to the auUior 
01 the Tahrir-ul-Ahkam (Shiah), permission is 
iieccbsary even though the donor is present at 
the time of the gift. Cf. Macn., 215. 

8 The distinction about the gift being made in 
the lirlnity of its subject is not expressly made 
In Bail. II. 204 , but, ulieru the subject of gift is 
not at liand at the time of the gift, a reasonable 
time must, it Is clear, lie given to the donee to 
take possession. But see Ball, II. 204 «. «, 
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When nf>l 
pTP'sPnt 


IllusIrfiHon. 


Ciift (lirouph ft 
tnist. 


illuslratione. 


Iiustft in 

Muhamroa<1ftn 

law. 


of the subject of the gift not at the same meeting, but 
subsequently, it is not valid, unless the consent of the donor 
has been expressly obtained. 

(4) Where the declaration of gift is not made in the 
vicinity of the property possession may be taken after 
the separation of the meeting, without the express consent 
of the donor." 

D gives his slave to R, (all three being present together) Avithout 
saying : “ Take possession of him,” and R goes away, leaving the slave 
behind i he cannot afterwards take possession of him. ^ 

(c) Iniervmtion of Third Portioa. 

(0 Grjt through a Truht 

387. Where a gift is purported to be made through 
the declaration of a trust, possession of its subject must 
be given to the trustee in order to complete it,^ unless the 
trust is declared by will, or the donee declares himself to 
bo the trustee.* 

(1) D executed a deed n[ trust relating to certain properties, on the 
9th of October, 1876, appointing two trustees. D did not transfer posses- 
sion to the trustees dxiring his lifetime. Subsequently D made a will 
confirming the trust deed ; and died on the 6th of May 1883. HtU, that 
the interest of the beneficiaries did not- arise in the lifetime of D, as 
tlio gift was not completed, but that it operated as a part of the will, 
and was given effect to as such.^ 

(2) A gift of immovable property may be made to A, B, and C, provid- 
ing that the management of the property shall be in A, and that certain 
Slims out of the net income should be paid by A to B and C, respectively, 
fii such a case B, or C may enforce his rights under the gift as against A, 
or A’s transferee. ® 

Where a Muslim voluntarily declares lumself trustee of any property 
(whether for the benefit of othei's, or of himself and others), it may be a 
question of some nicety whether the disposition is governed entirely by 


I See p. 435, n. 7. 
t Bail. I. 613 Hod. 482; (cot. ii.). 

* Ball. I. 514 («. 7-11). 

« Sadik BuBain Khan v. Biuhim AH Khan 
(1916) 38 All. 627 (P.C.); Mooxabhai v. Taeoo- 
hhai (1904) 39 Bom. 367, 7 Bora. L. H. 


5 The Inaian Trusts Act, s. 6, requires the 
trust property to bo transferred to the trustees 
■' unless the trust Is declared by will, or the 
author of the trust Is himself to be the trustw." 

6 Tavakatbhal v. Imtiyaj Btgum (1916) 41 
Bora. 373. 



POSSESSION 


437 


the Indian Trusts Act, or to any extent by Muliamniadan la>v,: and SjSGUoN 
whether, in either ease, it is necessary for the completion of the .(gift, 
or) trust, that it should have been acted upon : such action on the trvjst 
being, in- this form of gift, either the equivalent of that transfer of 
possession which Muhammadan law requires, or being necessary -for 
“ indicating with reasonable certainty . . . an intention. . . to create. .. 
a trust,” under the Indian Trusts Act, s. 6. 

With reference to the doubts that have been expressed whether xonons m 
“ private trusts are known to Muhammadan law,” t it mu.st be pointed to 

out that the word trust is ambiguous, and is used sometimes to refer 
to the obUgatioii that is annexed to the ownership of property (as in tlio 
indian Trusts Act, s. 3) and sometimes to the deed containing the ti iist.s, 
and in particular to deeds containing family settlements in England. 

It may be admitted at once that the family trusts of Sunni Muhammadan 
law took the shape of ‘ waqf,’ which was wrongly excluded from the 
term private trusts prior to the Waqf Act. But it seems equally beyond 
(.Usputo that ill the sense of annexing obligation to the ownership* of 
property, trusts arc not only known t(> Muhammadan law, but they 
abound in it. Thus tru.sts are recognised not only in the case of the 
‘ mutawalli ' of a ‘ waqf,’ the guardian of Ihe property of a lunatic or 
minor, and the executor, but there is speciUc recognition of ownership 
"with responsibility” to another person in such texts as the ‘Fatawa 
’Alamgiri,’ the ‘ Sharaya’-ul-Islam ’ and tlic ‘ Hidaya.' It is difficult, of 
course, for a technical term representing a very complex notion in one 
system of law, to have an exactly equivalent term, (.•onuoting identical 
incidents in another system of law.* But tlieir bordships of the Privy 
Council,'’ and, long before them, .s«» great an authority both on law 
and on the meaning of Arabic terms us Sir William Jones, and the careful 
and accurate (i-anslator of the ‘ Falaua ’Alanigiri ’ and ‘Sharaya'-ul- 


1 In duiiiKso lit- .seeiua to o\crluok (») that in 

iin> view, even according to tlio Prhy (Council 
decisions, prior to the Act iv waqf ina} 

consist of a prisate trust, provided that it is 
follow ed by a trust for charity ; (6) that there 
is probably no per.son now in exlstcnec who 
contends that there is any foundation In Mii- 
haiuinadan law lor the theory lliat a waqf for .i 
person with life iutercKljt to liU descemUiits In 
jierpttuity Is invalid, cf. Pulraa Atab V. Var- 
«/ia»nfl»,(1911)9All. L.'J.709, 11 Ind. Ca.s. 140, 
170,— where Xaramat Husain, J., states that llie 
ireatlon of a public or private trust, ea\e by mak- 
iiiK a t(»i 4 /,ivas unknown to Muhammadan law. 

2 The ownemhip of the trustee is not iietes- 
sarily insisted upon, e.g., Unardiaiis and iitfents 


arc s.iid to be trustee- 

•« Bail, I .ill, .'ils(p.ir 2 3,) 591, 527, 005, 
il. 250 ; lied. 119, 2U, 347 414, 471, 478 (col. 
II. par. 4), 4S4 (col i par 3. 4) 644, 032, 630 
(col.il i>ar 2), . . 

a bee the remarks of SubramonUi Alyar, J., in 
(’krekati Zamnulat ^ . Hunasorn Dhora (1800> 23 
•Mad. .318. 323. 

' In Vardm Soft Sam v. TMkpatbt/ Bojijtt 
lAtlti (1862) 9 Jloii. J. A. 303, 321. Lprd^Oga- 
down, after eitiug llidara, IV, 208. ^t.‘*payrD3,” 
said: “By the Muliamiimdan law sucbiv coutmet 

would lie one nut of pawn, but ol trost." 

See also IXawnb) Umjail Ally Khan v. (Jf 
mat) Mohiiimlff lii-iiHiH tISo?) U 3loo. X. 517. 
.548 
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Islam,’ who had a good deal of experience in the administration of law 
(with whom may be mentioned the translators of the ‘Hidaya’) have 
concurred in using the terms trust and trustee in order to render into 
English the meaning of Muslim writers on law. ‘ The question would, 
however, seem to be of hardly any but academical interest in India, 
inasmuch as the Indian Trusts Act is made applicable to Muslims, 

(ii) Gift through Agent. 

388. The donee may authorise an agent to take 
possession of the subject of the gift on his behalf,^ and a 
gift may be validly completed by transferring possession of 
the subject of gift to any person authorized to receive 
possession on behalf of the donee. ^ 

(d) Continuance of Posseaaion. 

389. After a gift has been completed, its validity is 
not affected by the fact that the donee does not continue 
to be in possession of the subject of the gift. ' 

A gift of a house is made by a mother to her daughter, anti exclusive 
possession given of it ; the fact that the donor afterwards continues to 
reside in it, does not necessarily detract from the value of the evidence 
that there was a complete gift and transfer of possession, nor is inconsis- 
tent with it : the circumstance is explained by the relation between 
the parties. « 

Compare the eomment to s. 383, above Tins section is based on 
the following words of Saus.se. C J.: “ The ciroum.stanccK of ])ossc.ssion, 

once given, being subsecpicntly continued, does not appear to be a 
necessary condition of a • complete seisin,’ or its non -continuance to 
invalidate the ‘hiba.’ " ' C'f, ‘‘None of the authorities, even in cases of 
gift, show that possession must be eontiniious ; indeed it would be 
absurd to suppose the nece.ssity of the hu-sband’s never occupying 
those premises which he has given to his wife.” ’ After ])osscssion 


1 Sec alio the traiulatlon irum the Itait<l-ul- 
Mukhtar, IV. 783, lu Jabedaaaia v. Sazibat 
Iilam MoOa (1910) 15 Cal. W. N. 328. 331. 

t Fatam •Alamoiri, Hiba, rh. xl, glviiw; 
various details, which are unnec^sary, or 
inapplicable in British India. See the Indian 
Contract Act, s. 90, 

• Cf. Indian Contract Act, s. UU , Mokinu- 
din y. Uanehtnhah (1883) 6 Bom. «.'>0, «63. U. 
H-9, from the Imttoin 


* Aminn Btbi \. Khalija Bd)i (1804) 1 Bom 
II. C B, 107, referrlriK to Jalier\Khait v. Hubthee 
Beebee, I. 3. 1). A. Hop. of Bengal, Morley’s Dig. 
•• Gifts." pi. 5r., p. 208, cf. Kandalh Vettil Bata 
V. Mutaluxm YMd Fakrukuth (1007) 30 Mad. 
305. 

5 Doe, dm Ramtono Mookerjet v. Bibee Jeenul 
(1843) fulton, 102, 15 1. This case Is rC8i)ecttiill> 
doubted in other respects. See comment to 
s. 410, beloM. 
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has once been acquired, it is preserved without an actual detention.”* Section 389. 
Instances of the donor coining back into a house which forms the sub- 
ject of gift will be found amongst the cases noted under ss. 396, 401, q.v. 

“ Non-continuance of possession ” may, however, (1) in some cases, Hevocstion o( 
be evidence of a revocation of the gift, where the gift is rev a-ablc. For * 
the idea underlying the phrase of the Muslim jurists that a gift is not 
obligatory is twofold: («) that it need not be made at all, {b) that even 
after it has been made the subject of gift it need not (‘exceptis excipiendis ) 
be allowed to continue in the possession of the donee, as his property , i #> , 
the gift may be revoked. See ss. 420, et seq., below. (2) In other t ascs, :»;ul 
e.specially where creditors are concerned, it may throw doubt on the good 
faith or the real intention to make a gift. See also comment to s. 346,abovc. 

(3) Different Modes of Transferring Possession to Donee. 

(a) As Affected by Character of Property. 

( 1 ) Posstation o/ MovtOtle Property, 

390. Where the subject of the gift is movable pro- 

* movable 

perty, it is not complete unless its subject has been the property, 
gift actually delivered. ^ 

The gift of movable property is styled ‘ hadia ’ as distingmshed 
from ‘ hiba ’ ; see s. 437, below'. Compare comment to .s. 383, above. 

The Indian Contract Act, IX. of 1872, s. 149, provides that delivery 
to the bailee may be made by doing anything which has the effect of 
putting the goods in the possession of the intended bailee or of any 
person authorised to hold them on his behalf. 

The Transfer of Property Act, s. 123, gives, as an alternative 
delivery of movable property, the execution of a registered instrument of 
transfer, but that section does not apply to Muslims. 3 See s. 384, above. 

391. Where the subject of the gift consists of money, 

•' tnniference ol 

an entry in books of account to the eiiect that the money posHessioii of. 
has been paid over to the donee, does not in itself operate 
as a completion of the gift.* 

But see ‘ Emnabai v. Hajirabai noted under s. 404, below, 
referring to acts of ownership as evidence of posaeanon. 

1 Domat, I. 847, s. 2132. Code, vU. 32. 4 Sir Jamaetii Jijibhai v. Senabai (IWS) 2 

2 Maima*-ul'Anhar, 342, cited and translated Bom. H. C. R. 133. See also EbrahisMtai V| 

in Ameer All, I. 42. See comment to s. 282 a , FuMi (1902) 26 Bom. 677; and Mandurtha** 
above. NarUlwalu v. Ardeahir NarUtuHOa (1008) 10 Bom 

3 Transfer of Property Act, s. 129, and cf. L. R. 1200, 1217, reversed on appeal, (1912)12 
Indian Contract Act, mr 00-94, as to delivery of Bom. L. R. 53. 

arUoles sold. 5 (1888) 13 Bom. 352, 
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392. In order to complete a gift, the subject of which 
consists of immovable property, in the occupation of the 
donor, lie inust^ vacate ^ it, and cease, after the gift, to 
(exercise any rights over its subject,-^ and then must place 
the donee in such a position that he can take possession 
if he chooses. ^ The donor may, for completing the gift, 
take a lease of the property from the donee, paying rent 
for its occupation. ' 


riiiKtrniinn. D is living ill a mansion, and ]mrpoi ts to make a gift of it to 1?, 

saying, “take possession,” or “1 have delivered ’ The gift is not valid. 
It would be the same if instead of D, his peojile. or his goods, were in the 
mansion. —iicrf i/Maerc. “ The inference to be drawn seems to be that 
tlie gift of a house in which there are goods of the donor is invalid if 
the continued occupation of the house with the goods was of right, and 
not by the licence of thodonee.i 
See eonimeiit to s. .383, above. 


ruitomary coii'rni The following is a translation from a work on the Shiah law, but 
is of general applicability “Tt (delivery of possession) is the transfer 


I The word must lia<t been used in f.. in 
(oiitradlBtinction to map in the next following 
lections. S. 392 represents the net result that 
lias to be brought about. The sections follow, 
mg s. 303 refer to nhat, in lew, amounts to a 
compliance with the requlrenientsof s. 392. The 
llrst sentence of this section rontemplates the 
simplest and most primitive condition of uti- 
lizing property — where the donor is directly in 
occupation of It, and the donee is expected to 
derive the benefit of it by making an equally 
direct use of it. 

* On the meaning of " vacating property” 
see comment to s. 383, above. Cf. Zohovroodfm 
, Sirdar v. BaharwMah Sircar (1804) W. £. 180 ; 
4»nfao Bibi v. KMiia Bibi (1804) 1 Bom. H. C. 
a. 157 ; Gulam Jafar v Macludirt (1880) 5 Bom. 
238, 243 (par. 4). 

a Keeping sny article whatsoever, "even a 
straw," belon^ngto the donor, in the subject of 
(lift, technically infringes the rule of completely 
^acating the property, but this rule Is not en- 
loriied rigidly, especially where the donee Is a 
, near relation of the donor ; {Bibi) Sultan Khaver 
,v. {Bibi) BiAhia (1905) 26 Bom, 468. 

4 Baichai v. ImaH Ahmed (1870) 7 Bom. H. 
C. E. (O.C.J.) 27, 31-83, (per Sargent, J.) Eo 
lease was proved ; but it was assumed that pos- 
session could be given In this manner. In (flftO 


Suimn KMxfr Begum v, {Biht) BuUiia Sullan 
(190.'i)2.'iB(.ni. 408. 6 Bom. L. R. 983; 7 Bom. 
L. R. 'US, thf donor paid to the donee after the 
gilt, R(s. 30 I6r her board and lodging ; Bumera 
Bibi V. Najmumism (1905) 28 All. 147; Kan- 
daOi V. Mutaliam (1007) 30 Mad. 30.5. 

5 Ball. I. 530 (I!. 1-4). But sec Bail. I. 030. 
n 2-4, showing that fhls does not apply to 
minors. See also Marti., 231, Precedent xxU. on 
Gifts. Contra, {ShaiUi) Ibhraiu v {Shaikh) Sulr- 
man (1884) 9 Bom. 140, 150; {Bibr) Khater 
SvUan V. {Bibi) Rukbia (1905) 29 Bom. 408 ; 7 
Bom. I, R. 413; upholding Chaudavarkar J 
(1904) 6 Bom. L. R. 983; )fathar Saheb 
Hoosain Suheb (1912) 23 Mad. L. J. 734, (where 
tlie authorities are collected) , Danoo Darjee v 
Momatajoodi Bhuza (1909) 17 Cal. L. J. 86. 

fl In Malhar Sahib v. Hoseain Sahib (1910) 
23 Mart L J. 734, 737, (to which Abdur Rahim. 
3., was a party) it is said that the statement 
which is represented by the Illiistratlon to 8. 392, 
and which is itself based on the authority of the 
Kazl Khan’s Fatwa is cited with disapproval 
in some later collections of Fatwns or opinions 
of jurists and commentaries. See also the com- 
ment and the cases cited in the last footnote. 

7 Mnthnr Sahib v. Hoaeain Sahib (1910) 
23 Mad I, J. 734.737. 
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of iho customary ( ‘ ’urfiya’)^ control over the thing, from the transferor Section '302. 
to the transferee, — equally whether the transferee obtains the legal 
control permanently (by a contract like sale or the like), or not (as 
iq the case of ‘ waqf ’ and gift s and the like.) There is no doubt as to 
itS' (i.c., posse.s8ion) being transferred by vacating, with uderence to 
immovables, in the sense of removing all obstacles in the way of the 
transferee, and by the transferor raising his hand, ^ and giving him 
permission — this is necessary in order to place him (the transferee) in 
the same position as the transferor. 

“ Hence it is not necessary for the transferee to get to the subjc . t Tukiug 
of the transfer either by himself or through an agent, or that he should 
use it. Even the lapse of time is not necessary, although the object 
may be at a distance from the tiansferee.^ 

“ ‘ Takhliat ’ or vacating (a property) means giving up all dealings ‘ Takhiiat ’ or 
with it, and leaving it entirely at the disposal of the purchaser or the pinineii. 
donee, without (leaving) any obstacle in the way of his using it ... • 

Know that the Shahid Sani said that ‘ takhliat ’ (vacating) is the removal 
of an obstacle, if there is any, in the way of the purchaser entering into 
possession, coupled with permission to take possession of it ; and the 
author of the ‘ Kifaya ’ criticises this, stating that in the case of ‘ hiba ’ 
and ‘ waqf ’ and the like, this (necessity for permission) may hold, but 
in the case of a sale it is not practicable, inasmuch as the object may 
go out of possession without his intending it ; but in my opinion Shahid 
Sani means by permission, intimation that no obstacle exists in the way 
of his occupying it.”'* 

393. Where the subject of the gift consists of immov- Attorumeiit 
able property occupied by tenants, the donor may ® transfer t«nifer?* 


I From ‘Mr/ custom, see introductory chapter; 
rf. “ It never was imagined .... that dciivery 
of a mere symbol in name of the thing would be 
sufficient to take it out of that statute : yet 
notwithstanding, delivery of the key of bulky 
goods . . . has been allowed as delivery of the 
possession, because it Is the way of coming at 
the possession or to make use of the thing : and, 
therefore, the key is not a symbol, and would not 
do,” per lord Hardwlcke, Wari v, Turtut (1751) 
2 Ves. Sen. 431, 442. 

» Gift being revocable, the ” legal control ” 
arising fromgift. is distinguished from a transfer 
permanently conferring the legal control. 

s "Baislng the hand” is apparently an- 
tilogous to the 'Flngllsh “hands off.” 


4 Jttwtthir-ul-Kalam ■ KitabtU-Tijarat, 136. 

5 Jttrnif-uth-Shmt, 128, 129. 

6 Note that the expression used is mat/ he 
transferred. The mode In which the transfer 
would be most completely transferred is referred 
to In the section. If the donor has endeavoured 
honesUy to transfer possession in another way. 
It may be equally efflcaclous though perhaps 
more difficult of proof. In every case, the ques- 
tion will (it is submitted) depend on the result 
of the act or acts by which possession is purport- 
ed to he transferred— whether or not the result 
has been that the donee has derived the heheflt 
of the subject of gift (».e, its produce, or income) 
after the gift. 
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possession by requiring the tenants to attorn to the 
donee. ^ 

A toiiant ill ooininoii may bo considered as holding exclusive 
possession of a house which is owned by him in common with other 
co-tenants, where there is a lease from the other co-tenants to him. ® 

393a. AVlierc the subject of the gift- consists of shares 
in Zamindari villages and parcels of laud, in the case of 
which physical possession is impossible, receipt of the 
appropriate portion of the rent or income issuing out of, or 
derived from, them, is the only form that the necessary 
transfer of possession can assume.^ 

393b. Semble, where the subject of the gift consists of 
immovable property in the possession of a mortgagee, 
‘th(5 donor may ‘ transfer possession of the equity of 
redemption by giving to the mortgagee notice of his 
having conveyed to the donee the property subject to the 
mortgage, and by permittmg the donee to exercise all acts 
of ownership that may be exercised by the owner of the 
equity of redemption.'’’ 


394. Where the subject of the gift is incorporeal (other 
than an actionable claim®) it may ^ bo validly transferred 
by the donor transferring to the donee all the possession 
that the nature of the property forming the subject of 
gift permits, and divesting himself of all his rights in the 
said property.^ 

So where a gift is made of Government promissory notes, it can lie 


I {Shaik) mrarn v. {Shaik) Sulman (1884) 
0 Bom. 146, 150 (par. 3) Sharifa Bibi v. CMam 
Mahmud DaBagir Khan (1808) 10 Mad. 43, 48 ; 
•Amtno BUri v. Khatija Bibi (1864) 1 Bom. H. C. 
R. 157, 162 (par. 2) ; Muttik v. MuUka (1884) 
local. 1112, 1124; cf. Khajoorooniua v. Bowthan 
Jthan (1876) 2 Cal. 184, 107 (B. 17-18) (P.C.); 
Saiiad Ahmad Khan v. Kadri Begnm (1805) 18 
.411. 1 : Mathar Sahib v. Bomin Sahib (1010) 
23 Mad. L. J. 784, 787. 
a Leigh v. Diekum (1884) 15 Q. B. D. 60, 66. 
a This is taken almost verbatim from Sadik 
ntuain Khan v. Ilaghim Alt Khan (1010) 38 All. 
627. 646 (p.c.,) per Lord Atkinson. 


a See the footnotes to the word " must ” 
in s. 302, above, and ” may " in s. 393, 
above. 

s See 8. 370, above. 

6 As to which see the Transfer of Property 
Act, S.S. 130, et eeqt 

1 See comment. Cf. Nisamuddin v. (Jtfur- 
Kabeda Bxbi (1874) 0 N. W. 838, 341 ; 
Bahim Bakhth v. Muhammad Hasan (1888)' 11 
All. 1, 9 (par. 2), 10 (par. 2) ; Shahsadee Batata 
v. Kha'm Hossein AH Khan (1830) 12 W- R- 
498; Mathar Sahib v. Bossain Sahib (lOlO) 23 
Mad. L. J. 734. 
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perfected by transferring and endorsing the notes to the donee a gift Section- ^394. 

of zaraindari rights, held directly under Gbvernment, which *re in the 

occupation of tenants, may be perfected by requesting the tenants to 

pay the rents to the donee, accompanied with the mutation of nanies in 

the books of the Collector. 2 Similarly, if the donor dismisses- her 

servants employed on the property forming the subject of gift, and after 

the date of the gift, the ‘ tahsildars ’ are employed and paid for by the 

donees, and they collect rent for the donees, the gift is perfected.** On 

the other hand, where money is deposited in a bank, and the deposit 

receipt is marked “ not transferable,” mere delivery of the receipt doc.s 

not operate as a gift ; * nor does a book entry. See s. 390, above. 

(6) Substitutes for Physical Possession. 

(i) Sunibolieal or Conttruetioo PoaitstiOH. 

395. The donor may complete the gift by transferring symbolic*! 
the symbolical or constructive possession of the subject SosSom'’'" 
of the gift to the donee.® 

*■ The Muhammadan law require.s that the donor .should be hi actual, 
or, at least, constructive, possession, and that he should give actual or 
at least cijustructive possession of this property to the donee.”^ Thi.'' 
was an ' obiter dictum,’ as it was held that even constructive possession 
w’as not given, and that the gift Avas revoked. 

Similarly, it was said by Sau-sse, C.J.,that '•handing over symbolical 
po.ssession of a house or propertj' by keys, etc.,”** is a sufficient transfer 
of possession, though this was also ‘ obiter,' as the donor was the husliand 


1 {Xaimb) Viiijuit Ally Khan v. (.VuifUMUial) 
Mohwndtt Itegwn (1807) 11 Moo. I, A. 10; 1« 
W. R. (I’.c.) 2.') ; Siihibuntis$ii ^ Ilalizti JJibt 
(1887) !) All. 213, (pension uikUt Act XXIII. of 
1871 . 

* Sajjad Ahmail Khan v Kadri liegarn (18!).'>) 
18 All., 1 ; cf. Amcari llegum v. Nuamuddtn 
(1800) 21 All. 10 j. 

a iluUiek Abdool Oaffoor v. Maleka (1884) 111 
Cal. 1112. The subject of tlic gift consisted oi 
stnmlndaTls and share.s of zauilndarls, let out to 
tenants and ryots ; a good many lakheraj pro- 
perties, also lot out to tenants ; several malikana 
rights of sdme value ; and a variety of house 
property In Patna and elsewhere consisting of 
houses, sheds, roads, gardens, etc. 

4 Aga Mahomed Jaffer Bindanim v. Kotdeom 
Bibee (1897) 25 Cal. 9 ; 24 I. A. 100. 

i The eymbolical metliod of obtaining iios- 
sesMon by sticking up a bamboo In some promi- 


nent place, accompanied by beat nf diuin or 
some sort of proclamation Is referred to in lou- 
nectioii with the Transfer of Property Act, s. 54, 
by Priusep, S., in a dlsaeiiling judgment . Sarnn, 
Vhmulrr Vhuektrtfvlly nnUiimm Boy (1882) 8 
(Ml. .VJ7, COo. 

6 Ismal V. Bamji Suinbhuji (189!)) 23 IJoin. 
082; Bahm Jan Bibi ^. Iniatii Jan (1912) 17 
( Ml. L. J. 173. 

7 Ismal V, Bamji (1899) 2;i Bom. 082 citing 
Mo/nnuddln v. Mawhenhoh (1882) 0 Bom. 060 
(F B ) ; IShaik} Ibrahim v {Shaik) Buleman (1884) 
9 Bom. 146 ; Meherali r. Tajadin (1888) 13 Bom 
169. 

B Amina Bibi v. KhatiJn Bibi (1804) 1 Bom. 
n. C. R. 157, 160, 161 (liar. 3, 4). Cf. com- 
ment toe. 25 and Aiiiccr Alt, I. (to : "accord- 
ing to the Shaikh and the authors of Sarair. 
Uhunia, etc. seisin iiiav be either actiiaj or con- 
stnictlve." 
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and he actually went out of the house before witnesses. See also 
" Moosabhai v. Yacoobhai.’ ' 

It is necessary to point out that constructive or symbolical transfer 
of possession can in reaUtybe only evidence of a real transfer of possession. 
For transfer of pospession means (to adapt the language of the author of 
the ‘ Jawahir-ul-Kalam ’) transfer of the ‘‘ customary control ” of the 
subject of gift. If. for instance, the donor handed over the key of the 
gate of an unenclosed pasture-land to the donee, but continued to take 
his cattle on to the land and exercised the same customary control or 
the acts of ownerships usually exercised over it as before, the handing 
over of the key would hardly ^ symbolical of any transfer of possession , 
but the case might be quite different if the land were vacant building 
site completely surrounded . by a boundary wall and there were no 
means of entering it except through one gate ; and no object in entering 
the land except for purposes of building upon it there being no control 
customarily exercised ovdr it except holding tlie key. The real object of 
symbolical or constructive possession i.s to indicate a transfer when no 
other direct physical act can indicate it Where there is any immediate 
benefit to be derived from possession the reaping of that benefit is taking 
possession ; and though symbols may be n.scful to fi.x the exact point 
of time, they cannot take the place of actually deriving the benefit 
from the subject of the gift ; nor of oxercing acts of owncrslup over it. 

396. Where the intention of tlic donor to transfer 
possession of the subject of the gift ha.s boon unequivocally 
manifested, effect will, as far as possible, be given to his 
purpose.2 In particular, where thr' subject of the gift 
consists of a house, part of which was, prior to the gift, 
occupied by the donee, and part by the donor, ^ and the 
part occupied by the donee is in immediate connection with 
that which was in the occupation of the donor, — the un- 
equivocal manifestation by the donor, of an intention^^ to 
transfer complete and exclusive possession of the whole 
house, ^ may put the donor out of possession, and the 
donee into possession, of the whole, — notwithstanding that 


1 (1901) 29 Bom. 267 ; 7 Bom. L. R. 45. of West, J., in mmw, v. Sukman (1884) 9 Bom. 

z Cf. Ball. II. 204, n. 8, 140, which presumably means an intention ap- 

.1 Cf, s. 401 ; and s. 380, HI. propriato to ilio transaction, t. e., the intention 

a “ An appropriate intention’ are the words to transfer complete and exclusive possession. 
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there is (on the part of the donor) no actual physical de- Section 300. 

parture, and (on the part of the donee) no formal entry 

into exclusive possession of the whole.* One of the questions when donor 

and doner 

in such a case is, whether the residence of the donor along both on tuo 
with the donee, is sufficient to detract from the w liie of the 
evidence that there was an intention to complete the gift 
by transfer of possession ; the subsequent residence of the 
donor with the donee, may be explain<?d by their rela- 
tion and may not be inconsistent ^viili tlu* vicAv th‘>t 
possession of the whole of the ])ropert^ actu illy passed.- 

In the leading case on the point invoi\ed in 'i 39P. .T., *• 

’ Sulenii.n,' 

observed: — “As to the deliveiy of tlie ftouro. the ]iinci|pl-: is to be 
borne in mind that when a per.son is present o*. tho premises propo.sed 
to be delivered to him, a deelaration ofllie lu rson provionsly possessed, 
puts him into iiossessi on.* He occupies ■•ertain part, and this occupa- 
tion becoming actual possession, by the will of the parties, extends to 
the whole which is in immediate connection with such part, where the 
possession is rightfully though not where it is w rongfiilly taken — ‘ exparte 
Fletcher.’* An appropriate intention, where two ar epresent on thi- 
samo premises, may put the one out of, as well as the other into, posses- • 
sion, without any actual physical departure or formal entry, and effect is 
to be given, as far as possible, to the purpose of an owner wliose intention 
to transfer has been unequivocallj’’ manifested.” * With reference to 
this judgment Jenkins, C. J., said: ® “This decision has now stood in 
the authorized reports for over 20 yeans, and it has never, as far as 1 
can find, been questioned. On the contrary, it has .since been referred 
to as containing true exposition of the law in ‘ Ismal v. Ram’i Sam- 
bhaji,’ ® to which Tyabji, J., was a party, while in ‘ Rahim Bakhsh v. 

Muhammad Hasan,’ * Mahmood, J., in delivering the judgment of the 
Court, expressly distinguishes the case then before him from so much 
of the decision in ‘ Shaikh Ibhram v. Shaikh Sulcman’* as related to 


1 {Sham Ibhram v. {Sham SuUman (1884)9 
Bom. 146, 160, 151 ; followed In (Btbi) Khaver 
Sultan V. Bibi Rukhia StMan (1905) 29 Bom. 
468 ; Bumera Bibi v. Najimuniasa Bibi (1905) 28 
All. 147 ; cf. Bahim Bakhth v. Muhammad Basan 
(1888) 11 All. 1. 12 ; Mathar Saheb v. Boitain 
Saheb (1012) 23 Mad. L. J. 734 ; Danoo Darjeev. 
MomabajoddtBhuja {1909)11 Cal. L. J. 85 ; Alla 
Piehai Tharagatiar v. Mahomed Moideen Thara- 
ganar (1014) 15 Mad. L. J. 216, 223 ; Ind. Cae. 
020 : Muaaammat Munifa Bibi v, Fateh Ah 


noil) 23 liKl. Cas. 4.>3 , 17 O. C. 60. 

t Ktindath Vetlil Bam v. Musaham Vetti 
PakrukuUi (1907) 30 Mad. 30.> ; Alla Piehai 
Tharagan aliaa Kadtr Mtra Saheb v. Mahomed 
Moideen Tharaganar (1914) 15 Mad. L. T. 216. 

» Shaik Ibhram v. Shaik Snleman (1884) 9 
Bom. 146. 

* Domat, ClMl Taw, I., 803. 

L. B., 5 Ch. 1)., 809. 

6 (1809) 23 Bom. 682. 

T (1888) 11 All. 1, IS 



Section 306, the hou-so, without in any way suggesting that the law as laid down on 
this point was erroneous. 1’he decision is also cited by Muttusami 
Ayyar, J., in ‘Shnrifa Bibi v. Gulam Mahomed Dastagir Khan.’ ^ 
Hero then, if anywhere, it is best ‘stare decisis.”’* 

Ancording 1 o the ‘ Sharaya‘-id -Islam,’ acknowledgment by the donor 
that he has transferretl |K».s.«ics.sion (though it has not i-eally been trans- 
ferred) may take the place of actual transfer of ])Ossession ; s. 396, 
above, practically' represents the same rule of law.=’ Kemball, J., has 
recorded a passage from the ‘ Tohfa ’ page 59 of volume IV. : “ The 

declaration of the <lonor that he ha.s given i)osscssion is sufliicient to 
denote real possession. " ‘ 

On the other hand, in interpreting the 'I'ransfcr of Property Act, 
s. i>4, Mookerjee and Holmewootl, JJ., said: ‘‘The essence of 
a transfei' by delivery of property is that ])os8ession is changed ; 
so that there cannot be said to be any delivery under the Transfer of 
ProiK'rty Act, when the vendee is already in posst'ssion. Tlie ])osscssiou 
that is required in Muhammadan law must therefore l>e taken to bo 
a different notion, as the Muhamma<lan law is satisfied if the donee is 
already in possession before the gift is made. 


(5) Position of Parties as Affecting Transfer of Possession, 

(a) Special Rules ajrplicable where Donees are not ‘sui juris.' 

(1) Person! who must take possession on behalf of Minor or Lunatic. 

Guardian 397. Hubject to ss. 398-405, below, where the donee of 

SrminoT***"’" a gift is a minor or lunatic, and the donor is neither the 
donee’s father nor grandfather nor any other person 
entitled to be the guardian of the property of the donee, 
possession of the subject of gift must be taken on behalf 
of the donee by the guardian of his property.® 
lliusimtiont. (1) minor, is the wife of H. A gift i.s made to W. Possession 

may be taken of the gift either by iV or H ^ provided that W is old 


1 ( 1802 ) 10. Had. 43. 

2 The case has again been followed in Mathar 
.^ahib V. Eossain Sahib (1910) 23 Mad. 1.. J. 734 
(.\bdur Rahim & Ayling, JJ.). 

8 Hall. II. 204 (par. 2) ; cf. n. to s. 403, below 
4 Mohinudin v. Manchenhah (1882) « Bom. 
O.'iO. 

.'> .Sibenilrii Pnda v. Secretary of Slate (1907) 
34 fill. 207. 

e lied. 4«4. (« ol. ii , par. 2) ; Bail. I. jOil (ff. 


0-7) ; II. 204 ; Harn., 213 ; and see s. 308, below 
(referring to possession of de facto guardian); 
Da’ayam-ul^Islam INotes) ; cf. Mohinuddin v. 
Manchery.hah (1882) 0 Bom. 650, 660 (par. 1), 662, 
(j>nr. 2, last 2 sentences); Jabedanessa v. Nagibal 
Islam (1910) 15 Cal. W. N. 328. 

2 Hail I. .530-.'>31. The reason being that H 
IS entitled to Imve custody of his wife after she 
IS old enough to permit consummation ; see s. 24 
(1), above ; Hcd. 484 (col. 11., par. 6}. 
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enough to permit consummation of marriage ; but if W is not old enough, Section 397. 
possession can only be validly taken for her by her husband, if she is luugtrationt- 
in his custody ; otherwise her guardian can alone do so.^ 

(2) D makes a gift to R, an infant, and gives possession to Gb, the 
brother of R’s grandfather. The seisin of Gb “ will not be legally 
sufficient, unless R was living under the protection of Gb.’’^* 

(3) D makes a gift to R, a boy whom she has in her custody, and 
has been treating as her adopted son. D continues to be in possession of 
the subject of gift ; held, that the gift was valid, though possession was not 
transferred to the donee, or his ‘ de jure ’ guardian, and notwithstanding 
that the father of R was living, — on theground that the possession of /J 
was the possession of R.*^ 

(HITS TO MIXOKS OR LUVATies. 

The present section contains the goner.i.1 rule, as it would be in its 
strictness, were it not modified by ss. 39H-405. below. 

The sixth chapter of the Book on gifts in the" Fatawa ’Alamgiri ’ i.s Oifisto miiion! 
devoted to the special rules relating to gifts to muiors. The translation 
of this chapter is numbered V. by Baillie. Unless the law as to the 
persons who are entitled to be guardian.^ of the property of a minor or 
lunatic, is borne in mind, Baillie ’s translation is not quite easy to follow. 

The chapter commences with a passage which is represented l)y 
h. 361 (2), above. Then follow the three main propositions given below* 
and numbered 1., II., 111., rc.spectivoly : — 

I. A gift by a /a/her to his minor child is complete by the contract. o,ft b> fatiier. 
(Ordinarily the contract would mean the declaration and acceptance, 
but in this connection presumably it means the mere declaration). 

(n) 'Phe abovcmenlioncd proposition is .subject to the property 
of which gift is made, being, 

(i) in the posscs.sion of the father, or 

(ii) in deposit with another. 

(6) The gift, however, from the father to his minor son is not valid 
(by the mere declaration) if the .subject of gift be in the hands 
of, — 

(i) an usurper, 

(ii) a pledgee, or 

(iii) a tenant who ha.s hired it. 

1 Seep. 440, n, 2. All, I. 7"», Myn tluit tliuugh the Snddor Couit 

* Ateon. 213. '* proceedeil further " (tliaii the strict taw) the 

a (Mtutummaul) JSauoo ikdux v. i'ukheraa- dwtetou Is correct m principle, 
tUen Uoteiu (1810) 2 S. D. A. Cal. ISU. Ameer 
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Skction 397. II. “ In like manner as to gifts by a mother, when the thing given 
II. out by uiotiicr jy in her own hands and the father is dead, without having appointed 


ill. out bj 

other than 
parentii huviiii; 
custody of the 
Uliiior, 


(.Suunl IfHv.) 
I‘o»ses-<jon to 
be taken by-.- 
J. Ouardiau 
(of property) 
whether 
minor in 
his eu'itod) 
or not. 

II. Guardian of 
person (not 
being guurdiiiii 
of property) 
liaving custody 
of minor, 

3. Stranger 
having 

ciistoily when 
llierc IS no 
relatKin. 


an exeeutor.”! [This proposition may be expanded as follows : — 
“ Where the father has died without having appointed an executor, (and 
the mother is consequently in charge of the minor’s property,or the ‘ de 
facto ’ guardian of his property) a gift by the mother to her minor son is 
conipleted by the mere declaration, provided that the subject of gift is in 
the hands of the mother or in rleposit with another ; but not if it is in the 
ixissession of a iisurjier, or a pledgee or a tenant who has liired it.”] 

III. ‘‘ And so also as to gifts by everi/ other person who has care of 
the child ” [TIfis jiroimsition repeats as to a person other than the 
father and mother that which has already been said as to the parents.] 
After thc.se three propo.sitions, the text proceeds in terms of which 
the following is a translation, — tho examples and illustrations being 
given in footnotes for ensuring greater clearness : — 

‘’Where thedoneeisa minor, or of unsound mind, the authority to take 
possession on his behalf is in his guardian (' wali ').* ’J’he rule is the 
same whether or not the minor [or lunatic] be living in the family of these 
porson.s- When the [guardian 3] is absent at a distfiucc without any 
(ioiumuiiicatioii. possession may be taken for a minor by any person 
who follows him next in guardianshi]). And with fogard to persons other 
than tho [guardian ‘], such as the brother,-' paternal uncle,'’ mother,'’ 
and other relatives,'’ they have all ® the authority to l.ake possession 
of a gift for a minor, if he is in their family. ^ Similarly, when the minor 
is ill the family^ of the executors of the .said- pprson.s, the e.\ecutors 
may take ])ossession And so when a .stranger maintains an orphan, ® 
who has no other (relation) the stranger al.so may effectually take 
pos.se8.siou of the gift.” In each of these ca.scs it makes no ditferenco 


Semble, i( 
father present 
no one else can 
take possc.'jsiun. 


whether or not the minor has sufficient intelligence to understand 
w'hat taking possession implies. But in all case.s it is assumed that the 


1 Till- MKiiilb .iiu c 111 I hr le-lii.liDii llult the 
fillhct has iliol without havini! appointed an 
c'sccutor, l-i that, it an ewrntor ha*, been 
appointed, /u* i-. the t'liurdhin of the propeitx id 
the minor and he niiist, take pos<esMoii Thus 
the rule lias to iiro\ido for two points ; (1) that 
till- mother has siieli eoiitrol over the property 
tliat she rail make a ttift ot it , (d) lliat the mo- 
ther lathe person reasonably e\peeled lobe in 
I'liarue of propert> traiii<terriat to the iiiiiior donee. 

tie, " the ijiiardian of the propertj," as is 
shown by tlie words iinniedwtely following, 
“ who Is llrst the father, then the father's exe- 
cutor, then hla graudtotlier, then the executor of 
the executor, and then the Qmi, and Uien the 


persun iipiiointed by the Quti." See a. 257, 
alKive 

9 fji the original “ the father or Ids executor, 
and the ”randtather or his executor.” 

* in the oiiginal ” the father or grandfather” 
-see the note to the word wali, above. 

.> I e , who are guardians of the person but not 
ot pnipertv 

6 Kaeli of these is said to be a rule of ihtiAsan, 
“ liberal eonstructloii,” on whieh see index. 

J ny«/= fa Hilly itfolai means custody and 
iiisU-ad of saying “ if he is in their family,” the 
same might bo better expressed by the words 
” if he is living in their custody.” 

8 YiiUm 111 the origiiuvt. 
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father! is either dead, or if alive, is absent at snch a distance that he SECTION 397 . 

cannot be cominnnieatrd with When, however, th<5 father is livinji and 

present, and the minor is in the. enstoily of the piTsons ndeiri'd to.® tlie 

queslioii arises whethiM- it | viz , ]>ossession taken by themj would be valid 

No express mention has been made of this in the bfioks. except that it is 

said that in the case where a stranger maintains an orphan who has no 

one else to maintain him, it woidd be valid for him to take possession 

of the gift on liis behalf ; and this provision implies that the taking 

possession by these persons would not lx* valid when the father is present 

— it being said in the case of the jiatemal grandfathei also that he cannot apparently 

take possession on behalf ot the minor, in e.-vse the father is alive. There 

is no express provision dealing with the case where the minor is in his 

custody, and [i.e., as distinguished trom the ca.sej where he is not. But 

from what is expressly stated, it is implied that would not be valid 

[oven where he is in the custody of the grandfather] ; so it is in the 

‘ Zakhira.’ In the case where the minor is in the castody of his patenial Father's 

uncle and in his family,® and a gift has liecn made to the minor, and the prevents any 

executor of the father is present, and the uncle has taken iiossession of one else taking 

POSBOSSlOU 

the gift, it is said that his possession is not valid, and if the brother or except 
the paternal uncle or the mother takes jxissi'ssion of it, while the minor 
is ill the custody of a stranger, it would not be valid. But if the stranger person has 
in whoso custody the minor is, takes possession of it, it would be valid. 

So it is in the ‘ Fatawa Qa/.i Khan.’ ’’ * 

Turning to the Shiah law, it will bo found, that in accordance with (Shinh law.) 
it, possession on behalf of a person who is not ‘ sui juris ’ must bo taken property'must 
by 1.ho father, or the grandfather, or “ the legal guardian, or the take possession, 
judge.” It will bo noticed that only those persons are referred to who 
have the right to be, or to appoint, guardians of the property. 

398. Where the person legally entitled to act as the Transiers or 
guardian of the donee’s property is absent,® possession who 
may be taken on behalf of the said donee, — under Hanafilaw^ ‘ho«Bh not ’ 
by any person who has custody of the donee ; under guardian or 
Shiah law, as expounded in the ‘ Sharaya’-ul-Islam,’ posses- 
sion must be “ taken by the legal guardian, or the judge.”'^ 

I This must refer not only to iho father but quite dehnitely : Hail. I. 530 («. 26-32) ; and the 
also to the grandfather, and the other persona same would apply in the ease of all legal guard- 
referred to in the footnote to the word wali in Ians, as appears from the Illustration, 
the comment above. 6 Absence “ at a distance of 3 stages,** is 

* I.0., not the father. said to be meant : Macn., 200-207 (case 9). 

8 See n. to the word/amiij/ above. 7 BaU. I. 630-361 ; II.-204. Sec comment to 

a FatavM ’Alamgiri, III. 733 (Naval Klshore). s. 398 a, below, which in the first edition formed 
5 The absence of tlic father is insisted upon part of s. 398. 
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Section 398a. 398a. Where a Mussulman minor or lunatic is in the 

custody of some person who is not liis legal guardian, semhle, 
the said person may be presumed to be the agent of the legal 
guardian, impliedly authorised under s. 1188, above, to take 
})ossession of gifts on behalf of the minor, whether or not 
the said guardian is present.’ 


Implied 
authority nf 
guardian to 
take paaees‘don, 


Quaere, 
whether 
custody 
(or includes) 
8H0li autliorltv. 


There is express mention in the ‘ Fatawca *Alaingiri’2 and ‘ Hidaya ’ 
of possession of a gift being taken, on behalf of a minor, by a person who is 
the guardian, not of the minor’s property, but of his person ; and, as an 
extension of this rule, anyone who has the actual care and custody of 
tlic person of a minor, is authorised to take possession of the subject of 
gift on behalf of his ‘ de facto ’ ward. The transfer of possession to such a 
persoJi (who may lie termed the ‘ de facto ’ guardian) is, however, said to be 
valid only in case the father is absent. But, it would appear, that where 
the father (or other legal guardian) of a minor or lunatic is present, and 
allows the ward to bo in the custody of another, such person would 
bo taken to bo impliedly authorised as the agent of the legal guardian 
to take possession of gifts. Such an implied authority is expressly 
referred to in the ‘ Hidaya ’ : “ It is lawful for a husband to take possession 
of anything given to his wife, being an infant, provided she have been 
sent from her father's house to his ; because she is held by implication 
to have resigned the management of her concerns to the husband.” 
’I'lio next two sentences, it is true, restrict the case to the husband alone, 
and do not place even the mother in the same category. 3 

So again, in Shiah law only the father and grandfather and their 
executors can bo guardians whether of property or of the person, and the 
law is stated in much stricter terms by the Shiah lawyers.* 

In tlie converse case where the minor’s property is dealt with, 


« See ill. (3) to b. .397 aliOTe. It in sabmitted 
that the fact that the legal guardian permits 
iiiiother person to have the cnstwly of the ward 
would Justify the presumption. See Maen , 209- 
207 (case 9), where mother held entitled to take 
lM)ssc.ssion in absence of father— the gift being 
1)V herself. 

* See comment to a. 397, above. 

3 Cf.alsothe rule about absence at a distance. 

* Syed Ameer All says, however : " When a 
gift is made to a minor, according to Hanafllaw, 
t he possession of any person In whose protection 
the infant is living is sufflclent. Among the 
Sliialis, there are two divergent views. Accord- 
ing to tlie Mohakkik, possession sliould be taken 
on behalf of a minor by a person legally autliorLs- 
rd to do so, or by tlie judge. Acrordtng to the. 


Shaikh anil the ‘ Usuli ‘ jurists the possession of 
any person who is a guardian * de facto * is 
suffieieiit But even according to the * Sharaya,’ 
when possession lias been obtained, and held on 
lichalf of a minor, by a person other than the 
father or grandfather, (or their executors) who 
are the guardians ’ de jure,' the Court will not 
allow the gifts to a minor to be Invalidated." 
Mahommedan Law, I., 114. No authority is 
cited, but it is said in a footnote that " the point 
was decided in accordance with this rule by the 
Calcutta TIigli Court no particulars of the deci- 
sion .are given. In (Musst.) Banoo Bibi v. 
VakhrooMm Hasan, (1816) 2 S. D. A. 180 a 
decision to this effect was given: see also 
B. 400 a, lieiow, 
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tho law is no doubt much more stringent, and none but the authorized Section SUSa. 
guardian can act on his behalf. * So that the guardian has no power 
even to make an ‘ *iwaz ’ out of the minor’s property, though that ha.s 
tho result of making the primary ‘ hiba ’ irrevocable. ^ 

399. Where a minor or person of unsound mind has 

^ _ iniiior donee 

sufficient intelligence to take possession of the subject of gift, 
transference of possession to him will complete the gift.’’ 

(ii) Tranafer of Posbcaaion when Unneceamry. 

4(00. Where the father or grandfather [or any other W'leii gut 
person entitled to be the guardian of Ihe property of airiunaiio 
minor or person of unsound mind having a real and bona '"Jr 
fide intention to make a gift,® makes a declaration of gift J'rS'rd^ no 
in favour of the said minor or jicrson of unsound mind, and 
the subject of the said gift is (at the time of the declaration) - 
in the possession of the said failier grandfatlicr [or other 
guardian] or of some person on his behalf, tlu^ gift is com- 
plete without any transfer of the possession of the subject 
of the gift ; the declaration of gift Jiaving in law the effect 
of transforming the possession of the donor on his own 
behalf into possession on behalf of the donee, as the guardian 
of the property of the donee.® 

As their Lordsliips ol the Jhivy Council said in ‘ Amecronnissa v. stutein'-nt by 
Abdoonissa,’’ “ Where there is on the part of the father or other coumii. 
guardian a real and bona fide intention to make a gift, tho law will be uonaoiie 
satisfied without change of posse.ssion, and will prc.sume the subseciuent 
holding of the property to be on behalf of the minor.” But thi.s, it will be 
observed, assumes that there is a bona fide intention to make an operative 


1 See S3. 269, 270, above. 
i BaU. 536 (//. 4-90 pur. 3). See p. 450, n. 4. 

» Hod. 484 (col. 11 . par. 0) ; Bail. 1. .'.31 (H. 
7-11); Maon. 21.1. 

* See cumiueiit. 

Ameeroouism v. Abedooniiisiiimn-o)^ I..\, 
87, 104 (par. 4), wliicli is cited lii the comment 
to tills section ; cf. Oulam hlultamitMil v. Muham- 
mad Amiu (1882) 17 Punj. llec. 251 (No. 80). 

6 Hed. 484 (col. 1. pur. 4) ; BaU. I. 145 (par. 
2), 529, 530-531 ; II. 204 ; Macti., 212, It. 2 ; 
AmeeroonUta v. Ahadomitta (1875) 2 I. A. 87 ; 
16 Beng. L. a. 67, 78; 23 W. 11..208 ; Uoulvi 
Wajeed Ali v.MoulH Abdool All 11804] W. K. 


127 ;nuiiiiainv (Shaik) Mina (1889) 13 Mad. 40, 
(Jiyobooddeeu Bydee v FaliiiM ISeuum 11860) 1 
Agra 238 , Fatima Bibec v. Ahmad Baksk (190.3) 
31 Cal. 319 ; alhniied (1907) 35 Cal. 271, (I'.c.); 
Nuirab Auieruddavbih Muhammad Kakija Buft- 
am Khaa Bahadur v. Bairn Sriuimm Charhi 
(1871) fl Mad. II. e. It 3'>0. 359 ; Jabrdaueet a 
Bihiv. Kaziballblam Mulla (1910) 15 (’al. W. N 
328. Sceaiso{yaimh)UmJaMlyKhan\\ {Mur. 
sumat) Muhumdee Begum (1807) 11 Moo. I. A 
5 17, referred to in A7ncrruo/iim v. Abedoonisru 
(1874-5) 2 I. A. 87, at Pi 98. 

1 (1875) 2 I. A. 87 ; 15 Beng. L. K., 67; 2 3, 
W. a. 208. 
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Seotion 400, 


Mode 0 ( dealing 
with profits. 


PoBsossioii of 
guardian is 
possession 
of ward. 


Semble, the 
rule applies 
to all guardians, 
and not res- 
tricted to father 
or grandfather. 


Shluii law 


transfer by way of gift, and to adopt thorornarks of Sir Barnes Peacock in 
the course of the arguments in the same case : “ The mode in which the 
father dealt with the profits would be important as regards the ‘bona fides ’ 
and completeness of the gift as throwing light upon the intention.”* 

This section is the same in principle® as s. 38S, above, “ because sei- 
zin by the guardian is seizin on his (the minor’s) part ; hence, at the time 
of the declaration, the min or may be taken to be already in possession 
of the subject of the gift, which consequently need not be retransferred 
to him formally.” The reasoning, of course, docs not apply when the 
son is not a minor,® or where the father purports to make a gift to 
his son, and there is no real change in the nature of the enjoyment.* 
See also ss. 404-405, below. 

The books generally mention the rule in such a form as if it were 
restricted to the case where the father or grandfather were the donor : 
but, onpriiieiple,® it must extend to all persons who arc the ginudians of 
the Avard’s property. Then, again, “ (lifts by a mother, when (the thing 
given is in her own hands, and) the father is dead, Avithont aiipointing 
an executor,” are valid “in like maniicr.” 'Phe only inference from the 
restriction is that where the father has ii]>])ointed an executor, the 
executor being the guardian of the pro])ert}', the mother has no 
authority to take iwssession of the subject of gift. And this siqiports 
Avhaton general priiuiiples, the rule might be expected to be. 

The 8hiah law is stated as folloAvs : ‘ If any other than the father 
or grandfather of the child .should make him a gift, the donor's iiosscssion 
would not bo sufficient, whether ho have power ovi‘r [i.e., custody ofj 
the child or not, and the legal guardian must r)l)tain])oAVcr over the gift 
in order to complete the right of the child." * But the general rule that 
possession may lx; taken by an agent on behalf of the donee must apply 
equally to the guardian ; ** and Avhero the ])crson legally entitled to be 
the guardian of a minor allows his rights to be exerei,sed by another, 
would ho not bo considered to have antiiorised that other to take 
possession of gifts made to the ward '{ iSeo s. 35 )Sa, above. 

It is stated in the ‘ Fatawa *Alamgiri,' that “ If the father makes 
a gift of a house to his minor cliild, and has not rlclincd the boundaries 
and rights appertaining to it, and it tlie hou.se is, at the time of the gift. 


ij.. It. 2 l.A.S7.l)S 

2 The iiMiiopIc IS fxpluiiicj iii Ihihiuiiiii, lit 
\ MKhomed J-'iiliimi (IfM) i:. Al.iil f. T -n.-i, 
t I ml Cas O.Al ; s<>c .ilsii llii- (-.isi-s iiUsl in 
1>. 4.'iS, ;i. 1, ImiKiw. 

J As scuins tu Imvc been the lasc in Uunnoo 
litlh'u V. JtlMndar Khun (ISOOl I Agra :!50. See 
also s. 404, below, and comment thmvto. 

* Mumoo Uibte v. Jehandar Khan (1S69) 1 


.Agi.i 2.AO . li/ntdri' iltisKtiiik Stt/tdi V ilUKKittn 

JidiiiiM (I.sr.'.i) Bind 11 e. H. 1 1 1, ij.). 

'> See ss ;iS.A, :ISK, :1<I7, .ibuve 
'• See ..s 2.'>7--.'."i!), iil)i)\i. 

f Hail ir an (iniia 1,// (f. Ii„, 

l«>s.se.ssKiii on lielialtotMVK//' property ball. II 
r fourth,” last 0 Hues). . 
ti Sue s. ilSS, above. 
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GIFT TO MINOR OR LUNj^^C 

entrusted ^ to some one, mid the person to whom it is entrusted is living Section 400 . 
in the house, then the minor will become the owner of the house by the 
contract of gift ; and in this regard ‘ sadaqa ’ is also similar to ‘ liiba.’ 

In an earlier chapter ^ of the same work it is said that the gift of a 
father to his infant child “ is completed by the contract, and if makes no 
difference whether the subject of the gift be in his own hands or in 
deposit with another; but that if it be in the hands of a usuri>er (*.€.» 
when the father cannot exercise any control over it at all), or ot a 
pledgee (see s. 370 ) or of a tenant (see s. 393 ) the gift is not lawful {mz 
by the mere declaration),— for want of possessicn." * 

400a. It has been held that thf nile contained i’i s. ‘ue recto • 

400, above,'* is applicable also to cases wher-* a declaration giffto*,riuor. 
of gift in favour of a minor donee ismarlt‘ by a person who 
is not legally entitled to be the gun rdian of the minor’s 
property ; but who, as a nutter of fact, has been acting as 
such guardian, and who intimates liiat the gift is made, and 
possession of the subject of gift is continued to bo held by 
himself on behalf of the minor in that capacity. In such 
cases the Courts, it is submitted, will be (‘.ven more careful 
than in cases falling under s. 400 to see that the declaration 
of gift is made in good faith and intended to have effect ; 
and in particular that it is not intended to defraud creditors. ^ 

I luthe origmal <=s “a deposit, trust, > Soi* t ')0 w coucerm'd with lases wlitre 

wliatcver IS committed to auothci’it chaigc." tlie donor is tlie lather or grandfatlirr or otlicr 
(Uieliardsoik's Diotioiiary). person legally entitled to lie in possession of tlie 

* FaUiwa 'Alanvjiri, llibit, eh. XI , last sen- iiropcrty ol the minor. Section 400A c.vtciiils 
tenee, citing the Jawahir AKhlaU , et, Hed. 484 the lule to ‘ dc f.ieto’ guardians. 

(lol. i. par. 4). 6 One reason I'm greater caution is.ttut, wlicii 

3 13ail. 1. 5S9; (par S), cli. VI. ol original, t'l ilio law craponers a person toact as guardian of 
llultim Jiak!>lt\. Mafummail Huitin 11888J 11 All. lUe property, and, therefore, casts upon him the 
1 , lollowiiig Miieii., 2 UJ (case 0 ) ; Chaudhn Mehdi duty ot atlmg as such, that person must ol 
Hasan v. Muhamnuul Hasan (Lt)U5) 28 All. 439, necessity lie in possession ot tlic minor’s jiro- 
33 I. X. 08, 73. peity (including Uiu subject ot gitt) , where, lion - 

a Fakir Nynar Muliaiimad llutclher v. Kan- oer.tliere is no such right, and no corresponding 
dasMamy KuUilhur Vatulan (IflOi)) 35 Mad. 120 duty, the d<mor must Krst e-Yplain why lie pnr- 
(Ahdur llahim, .1 .). This tase came befoio Uie puits to be in possesbiou of the minor’s proper! s , 
courts oil nine occasions : It c.aiiie once before t:\cuUioiighIie is not Icg.illy entitled to be in 
the Muiisilf, and 4 times before the District such pos-.essioii,.tiid though, possibly, some otlicr 
Court, first at tlie licariiig of the appeal from the pcnsoii is so eiililled. 

District Munslir, and then on 3 other occasions 7 sge s. 359, .above. One matter to whieli 
lor findings required by the High Court : it was utleutioii must be specially directed is whether 
bclorc the High Court on each of these four benefit of the subject of gift >ias been given 

occasions. ’The original suit was of 1901; it to Uic minor donee alter the declaration of gift, 
came in second appeal to the High Court for the vw., whether the produce or other income lias 
first hearing In 1909, and the final Judgment was been put to the use of the minor or continued 
delivered in 1911 (after having been sent back to bo apiilied to tlie use of the donor, 
three times for findings). 
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SWJTION 400a. The grandmother of a minor purported to make a gift to him, and 
lUurirtUion. stated in the deed of gift that she would remain in possession of the 
property as guardian of the donee, and on his behalf ; held, that it was 
necessary to have a finding on the question whether the donor was at 
the time of the gift in possession of the subject of the gift ; for, if she 
was in possession, then the character of her possession would bo altered 
and become possession on behalf of the minor ; if, on the other hand, she 
had no possession then the gift w'ould be invalid; and, on its being 
fo'und that the grandmother was not in possession at the time of the 
gift, it was held that the gift was void.' 

(Ill) Where Parties are Uushand and Wife lor Others] Living together 
in the Subject of Gift. 

401. Whore a husband or wife makes to the other ^ a 
gift of a house in which they have been living together, it is 
“lice not necessary, for completing the gift, that the donor should 
’ vacate the house, by cither departing from it, or removing 

his or her property from it. ^ Quaere, whether the same 
rule applies in the case of relations other than husband and 
wife, who are living together. 

Macnaghton also mentions the case of the father and minor children 
as on the same footing. But that is hardly a now instance, as the father 
is the legal guardian of Ins minor child, and the father’s possession is 
not only the possession of the child, but the father alone can proix;rly 
take possession on behalf of the minor. It is submitted, that, subject 
to s. 3U6, above, this rule cannot, on princiidc, be extended •* to the case 
of any other except the wife and husband : except, of course, in cases 
where the donee is not ‘sui juris,’ and then the rules stated in 
ss. 397-400 apply. 

I Sea p, 453, n. 3. aiiil it is stiituil (per Kamiiiat Itiisiiiii, ,).), that 

1 Macn., 314 ; Amuut Hibi v. Khalijn Hibi tliu pre-aiuiiliuii holds only in the case of a gift 
(1SU4) 1 H. II.' C. 11. 157; "It w n'liMirkalths from a wlfa to a husband on the ground that a 
that till! . . iKMiks . . do not contain any husband has. piwsi'SHloii of the wife’s property, 

i'xprr.is . . reference to this point, viz , to a but not nee ivrm. 

gilt from liusliaiKl to wife. The converse ... » tiara Saib v Mahomed (1S‘J0) 1!) Mud. 343. 

case, i!iz , that of a gift from wife to liiisiiand. of Mr. Mullu in ins useful liook appears to extend 
the house in which they were residing ami in the rule to every ease where the donor and 
which thev continued to reside, Is nieiilioiied as doiiis- are Ining togellier: “ MaIioincd.iu l,aw,’’ 
one ol the exeeptloiis," per Saiisse, C .i , th. 103. s ll.-» (3), p H] The rule was lield not to apiiiy 
Azmua Sma llrtiam v Ihite (ISOS) O M H ('. iM'tween aunt and nephew : Ham Haib v. 
It. 1.55; Hujirabm (1SS8), 13 itoiii. Mahunud (IS'.)0) I'.i Mad. 343; nor between a 

3.53 ; Ibrahtmbluii y. (11)03) 30 Bora 577, indy and one described as her foster.soii, hut 

500 III Neaz Jieuam v. Alangor Ahtnotl Khan " who was no real relation to her Vatui- 
(lull) S All. li. J. 580, a disthietkin h made tuttah Sahib v. Houavali Naaayya 11007) .3(1 
between gift by husband to wife, and vke versa 510, L. 523. See s. 306, above, and notes thereto. 
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In connection with s. 401, the question, in whoso possession goods SECTION 401. 
may bo considered to be when they are placed in the conjugal domicile 
of the husband and wife, may be referred to.' It does not follow, of 
course, that the goods arc in the apparent possession of the husband, when 
the hjisband and wife are living together and the goods arc in the house 
occupied by both.^ 

(4) Proof of Possession: Presumptions^ 

402. The onus lies on the person claiming to be the donee, onus on donee, 
to prove that possession has been given to him ; with the 
exception that where the intention of a father^ to make Exception, 
a gift to his minor child is proved, the onus lies on the 
father to show that the subsequent possession was not 
held by him on behalf of the minor. 

D admits that he made a declaration of gift m favour of R, saying, lUuitration. 

“ I gave but did not put him in pot^easion,” the “ worrl is with the 
donor ” (but the donee may demand his oath, if he insists that possession 
was given) ® 

In ‘ Ismail Mahomed v. Hurbai,’ ' Farran, C.J., and Candy, J., hold 
that the onus of proving the transference of possession was on the donee. 

They did so on the authority of a passage in a Privy Council decision® 
dealing with the onus of proof in cases in which thfj gift has the effect 
of defeating the policy of the Hanafi law, that the course of the 
devolution of property amongst the heirs must not be interfered with 
by wills. Similarly, though gifts to relatives and especially to children are 
considered in Shiah law to be “highly proper and becoming,”® it is 
considered abominable to make unequal gifts to them.'® 


403. Wliere the donor has acknowledged that he has Acknowied*- 
made a gift, and that he has delivered possession of the 


1 See Itammy v. Mamrett [1804] 2 Q. B. 
18, 25, 27, 28 (per Lord Eslior, M. R.. & Davey, 
L. .T.). 

> Shephard v. PuWroob (1887) 4 T. L. U 
642, 043, (per Lindley, L. J.). 

• See ill., and comment. 

* Cf. gg. 400, 400 a, above. Tbe case may be 
different where creditors' Interests are con- 
cerned. 

S Mmtlvve Waieed AH v. Mmdvie Abdool AH 
[1864] W. K. 121, 123, 124 Ameeroontm Kha~ 
toon V. Abedoonissa Khatoon (1875) 2 I. A. 87 ; 
16 Bong, 1, R. 67 ; 23 W.R. 208 ; Fatiim Bibee 
V. Ahmd Baksh (1003) 31 Cal. 310, 330. 


6 BaU. II. 208 (third). The Illustration which 
Is immersed In the adjective law followed by the 
Qazia ( see the footnotes to the comment to 
s. 5B, above), may bo paraphrased os follows: the 
presumption is In favour of the donor ; If the 
donee, however, produces evidence, the pre- 
sumption may shift. 

1 [1808] Printed Judgments (Bombay) p. 10. 

8 Khajooroonnma v. limshan Jehan (1876) 2 
CBI. 184, 107 : 3 I. A. 201, 307. 

9 BaU. U. 205 (luir. 4). 

10 Sees. 361. above; andtR. to s. 402. But 
under Shiah Jlhna ’ashari law, bequests to heirs 
are valid without the consent of the other helrsf 
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Section 403. 


Illuslrationt. 


AoknowlPilR- 
iiipnt of 
posaPRsiuii. 
Withdraw. 'll 
of It. 


subject of gift to the donee, it may be presumed that the 
gift was completed as acknowledged.^ 

(1) If D makes a declaration of gift to K, and R accepts it, but 
before possession is given, or acknowledged to be given, D dies, the gift 
is inoperative.* 

(2) “ The subject of gift is in the possession of D, and R claims 
it, saying ‘ a gift of it was made by I), who gave me possession,’ which 
D denies. R proA Cs that D had acknowledged that he had made the gift, 
and that he had given, and that R had taken, possession. Abu Hanifa 
had at first held that this evidence W'ould not be accepted, but later 
he altered his view and the tAAo disciples agree with the latter view.”3 

The extract which is given as ill. (2) above, continues as follows : 
“ And the same rule prcA'ails when a similar dispute arises in ‘ rahn ’ 
and ‘ sadaqa.’ And if the testimony of the two Avitnosses conflicts in this 
regard, that one witness b&ars testimony to actual possession, and 
another to tho donor merely acknoAvledging that possession Avas given, 
then without any difference of opinion the testimony cannot be accepted. 
And if tho slave (the subject of gift) be in tho possession of the donee, 
and tho witnesses depose to the donor having acknowledged to have 
given possession to the donee, then tho testimony is valid according to 
both the earlier and the latter aocavs expressed by tho great Imam [Abu 
Hanifa]. This is in the ‘Zakhira.’ And if Ihc donor acknowledges 
before the ‘Qazi,’ then though the slave is at the time in the possession 
of the donor he Avill be taken from tho donor, and given over to the 
donee ♦ . . . This is from the ‘ Muhit.’ ” 

It has been held, that no gift was proved wlicre a Mussulman 
did not execute any formal transfer of a property to his wife, but caused 


1 See ill. and comment, for IfauaH law ; and 
Bail. II. 204 ill. 4-8), from whldi it would appear 
a>) if the presumption were conclusive. But that 
passage no doubt refers to acknowledgments in 
Court : and possibly has reference to a proceed- 
ing similar to the fines and recoveries of Knglisli 
feudal law. The distinction between conclusive 
and other presumptions appears from the List 
sentence of the pa.ssagc translated from the 
Fatawa ‘A lamgiri in the comment to s. 403. ri. 
also Transfer of Property Act. s. 122 . .md .see s. 
403, ?//. (2) ; and cf. iSha%k) Jbhram v. {Fhatk) 
Sukman (1884) 9 Bom. 140 ; 150 (par. 3 1. 8) 
“A declaration of tho person previously posscssi'd 
puls him Into possession " ; llumera llibi v. 
Najmunnaita Bibi (190.5) 28 All. 147, 150, l.'il, 
(donor in reply to interrogatories admloistered 
to her, 6 or 7 months after gift, admitted that 
she liad given possession ; she was not believed 
when she gave evidence, 14 years after, that 


posst ssloii was not ghen) See also .\mim Bibi 
V. Khahja Bibi (1804) 1 Bom. If 0 B. 157, Ifil, 
162, Jnhfftanwn Titbi v Nazibal Inlam Molln 
(1910) 15 C.sl W N. 328 ; V. Jl/ffij. 

rhenfuih (1882) 6 Bom. 050, 050. InHamdar 
Khan v. Mvlutmmad SMiq (1913) 11 AH. L. .f 
720, the principle of s. 403 is alluded to, 
but tlic judgment seems to proceed on what is 
submitted lo be a mlsappreliensiim of tho rule 
that possession must be transferred only so far 
,is a transfer Is po.ssible. See the footnotes to 
.s. 3S3, above. 

* Ball. II, 204, U, 4-8 ; ef. llumera Bibt v. 
Nag»rtMnMfj!M{(]905)28 All. 147, 152; acknow. 
Icdgmcnt that possession was given may, of 
course, operate as an admission : Indian Evidence 
Act ss. 1 7, ft seg. 

a Fiitnwa 'Alamgiri, Hiba th IX., ad init. 

• 'Phis IS something like the procedure of 
lines and rccoseries In England. 
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mutation of names in her favour, and presented a petition to the revenue Section 403. 
court, stating that ho had transferred his rights and interests to his wife, 
and made her his ‘ locum tenens,’ but that she had no power to transfer 
the property in any way, but that she would continue to hohl and possess 
the share for her life.^ 

404. Acts of ownership exercised by th(; donee over a- of 
the subject of gift, may bo adduced as evidence that iios- vi.i.ncoof 
session was transferred tohini.^ 

D declares orally in the presence nf seven wMno.sses that hn gi\T=’ iiiuKiration. 
to -R, his wife, all his revenue-paying lands Tl o gift i <-tateil to ')<» in 
lieu of dower, Ji sukscquently pay- the (ioveirnnenl due.s aiid obtains 
a decree of ejectment against a teniud. IldL that whetlin- the dow'cr 
was due or not, the acts referred to shouod that ff'cn was a transfer f'f 
possession, and the gift was valid and eon.plete.** 

“ Ownership,” said Baron Parke, ‘‘ »nav he proved by proof of of 
possession, and that can be shown omy by .ed.s of etijoyinenl of the land tiuToniy*'' 
itself.”* The significance of the word onli/ in a die! u in of so groat 
and cautious a judge, should not bo overlooked. 

The acts of ownership exercised by the donee must, it is ]>lain, be of a Natnn* of 
nature which ho could not, or at least did noi , exercise before the gift . 

Thus, on the one hand, where the h'.i.simnd made the gift of ahouso 
to his wife, and continuefl recovering the rents and spending them on 
tho family expenses, hut had accounts proparorl 10 or 11 years after the 
date of tho gift in the name of the wife, the circum.stances were hold 
to afford sufficient evidence of po.ssession having been given.® But on 
the other hand even a grandfather's ostensil)le gift to a grandson ha.s 
been held (and it is submitted, rightly held) to lx? impugnable “by 
showing that the proceeding by whicli the grandfather professed to 
dispose of this property in bis grandson's favor was merely a nominal 
one, followed by no change in the real nature of the enjoyment of the 
property, which remained lij.s, and under hi.s control, ju.st as much 


1 MumtazunUsa v. Tufail Ahmad (1905) 28 
All. 204. Cf. Ibrahim v. m (1910) 41 Bom. 6, 
(which rcquirca reconsideration). 

2 Jones V. WHlianu (1837) 2 M. & W, 320- 
.327; Barnes v. Mamon (1813) M. & S. 77 ; Uni- 
retsdy College v. Oajord Corporation (1904) 20 
T. L. B. 037; Ferrand v. Milligan (1845) 7 Q. B, 
730. See also Bhagnwising v. Secretary of State 
(1900) 10 Bom. L. B. 671. and the authorities 
therein referred to by Batty, J.; Sharifa Bibi v, 
Qhalam Mahomed Dastagir Khan (1802) 10 Slad 
43; Itajabai v. Ismail Ahmed (1870) 7 Bom, H. 
C, B. (0.0.jr.) 27, 31-3.7 (donee gtvlng Tease to 


donor) ; Guiam Jafar v. Maihtdin (1880) 5 Bom 
238, 212. 243. Cf. Mathar Sahib v Bossain 
Sahib (1010) 23 Mad. L. J. 734, 730 

9 KarmarunHi'rm v. Hn^auii (1880) 3 All 
200 (P.C ) 

4 Jones V. Williams (1837) 2 M. <t W^ 320, 
331 Till* whole of Piirkc, B 'a, judgment U veiv 
suggestive. 

Cf. Valayet llossem V Maniian (1870) 5 
e.-ii. h. K. 01. 

6 Emimbai v. IItij<rabai,USPS) 13 Bom. 3.", 2; 
cf. s. 101, .-ilHjve. 
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Sboiion 404. after as before the date of the deed ; and that its object was ... to carry 
into effect a collusive arrangement whereby the claim of Munnoo Bebee 
( if not of other persons creditors of Ameer Khan ) might be evadctl.” ^ 
A similar riceision was given where it was shown that “ in fact the produce 
of the shares was applie<l during the life time of the donor after the gift 
just as it had been before.’’* 

o”*wn^f ■ Similarly in regard to ‘ waqf ’ when the public arc allowed to pray 

in a building erected for serving as a ‘ inasjid ’ this is held to be 
equivalent to transfer of possession (and the ‘ waqf ’ is completed) ; ® 
and the ‘ waqf ’ is also completed when an aqueduct is built and people 
have used it, or occupied a caravansary, or inn, or buried a corpse in a 
cemetery,* or a road is dedicated to Mussulmans, and one Mussulman 
has pa.s.sed over it, or a bridge made, and people have crossed it.® 

The converse of what is stated in s. 404, mz., that where the donee 
docs not exercise any acts of ownership over the subject of gift, it 
may be deemed that po-ssession has not been transferred to him, is well 
exemplified by a recent decision of the Privy Council, in which the 
question was whether a deed under which a husband purported to transfer 
to his wife certain properties, was operative as a deed of gift.® Their 
Lordships referred expressly to the subsequent treatment of, and 
dealings with, the subject of the alleged gift.® 

The same case illustrates also the analogy between the case of gifts 
and ‘ waqfs ’ which ha.s been referred to above. ® 

405. From the fact that a Muslim purchases property 
in the name of his son or wife, no presumption arises, in 
India, that a gift of the property was intended to be made 
to the son or wife.’ 

Cf. Indian Trusts Act, 1882, s. 82,® and comment to s. 346, above. 
“ The presumption of a ‘ benami ’ or ‘ farzi ’ purchase may of course 

J Munnoo Jiibee v. Jehamlar Khan (1800) 4 Ueng L K , 1 , following OoplakrUt Oosain v. 

1 Agra 250. See also AlamamyakunigariNaU Oujigapmuaud Qomin (1854) 0 Moo. I, A. 53 ; 
Sttb V. Murkuti Papiah (1915) 29 Mad. L. J. Naginbhai v. Abdulla, (1882) 0 Boin. 717. See 
733 ; Muhammad Sulfalia v. Yajihuddin [1915] cases cited in the coimnent. 

Mad. W. N. 870 ; » L. W. 1018, Snhtman Bi v. 8 Which is in the following terms : " Where 
Mahomed Fatima Bi (1915) Mad. W. N. 430 : prripcrt) is transferred to one person for a consi- 
15 Mad. li. T. 345. deration paid or provided by another person, 

* Khader Htusain Sahib v. 1lusi.att Begum and it appears that such other person did not 
Snh^ba (1809) 5 Mad. H. C K. 114, 119. intend to pay or provide such consideration for 

a Bail. 1. 004 ; s. 514, below. the benefit of the transferee, the transferee mast 

4 Ball. I. 009 , s. 402 ill. (3) below. hold the property for the benefit of the person 

5 Bail. T. 010, (par. 2). paying or providing the consideration." (Sales 

6 Sttdik Husain Khan v Hashim AH Khan in execution of decrees and for arrears of 

(1910) 38 All. 027, 043 (par. 3), 047, 648, 057. revenue are expressly excepted from ««iV"ft 

7 (Moulvie) Sayyud Uzhur AH v. (Mutsumat within s. 82 of the Indian Trusts Act) 

BiJbee AUgf Fatima (I860) 13 Moo. I A. 232, 247; 


‘ Bennml ' or 
• farsl * 
purchase. 


Purchase by 
father In 
name of son. 
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be removed by circumstances ^ showing that the property was intended SBOnOR 406. 
to be transferred to the son, but evidence of acts of ostensible ownership 
prove {sic) nothing.” ® See s. 404, above. Under the English law, on 
the other hand, when a purchase or transfer is made in the name of the 
wife, child or adoptctl child of the man paying the purchase money or 
making the transfer, there is a presumption that the gift was intended, 3 
but the presumption may be rebutted by an unmistakable act of posses- 
sion, or by formal possession taken by the demor. ‘ 

Where Government securities were endorsed and delivered by a niuairationg 
father to his son in the presence of the local Treasury Officer, the 
question arose ^ whether this was intended as a transfer of ownership 
(as held by the first court) or was a ‘ IxMiaiai ’ transaction (as held by 
the High Court in Appeal), the Privy Council pointed out tliat the 
father was old, and that the son had been apnoiiited his attorney 
(p. 701) : “ old age may bo a good cause for trails' erring such dominion 
as enables the transferee to deal with others , but whether it would 
induce the General (i.e., the donor) to .strip hiin.self bare, and to leave 
himself and the rest of his family at the mercy of his eldest son is 
another consideration.” ^ Then they jxiiiit out that immcfliately after 
the oiidorsomont, the General set about making a will (the endorsement 
was on 5th March, the will was signoil on the 16th Jul.v). Though 
the will was quite invalid, the legacies and annuities contained in it 
were referred to as showing that the father could not have looked 
on the son as the owner of the notes. This was strengtliciied by the 
fact that the father continued to ])ay out sums from their income as 
before. The {Subordinate Judge had held that the father gave the 
corpus, reserving the income to himself The High Court and Privy 
Council held that this was a mere theory of the {Subordinate Judge, 
the son’s case being quite different. In another case where the 
defendant had for years been in possession of a house purchased 
in his name by the plaintiff, without being made to account for the 
rents or profits, and it was shown that the defendant had rendered to 
the plaintiff great and very valuable services sufficient to establish a 
claim on the plaintiff’s generosity, the circumstances were held to be 
decisive in favour of holding that a gift was intended.'' 

In a case decided by the Privy (Council on 13th .luly 11)1.5 the facts 

1 Oulam Jafar v. Madudiu (18S0) .'i Jloiii lljilsliury. “ Uiw-sof Eiml.m.l,” -W., 417, s. 8a7. 

2:18 ; cf. also s. 4UU, ahuvu. .1 (^iauMb) Ibrahim Khan v. Vmmat-wl-Xuhra 

* See p. 468, «. 10. (18<J«) 111 All. 267. 271. 274 ; 24 1 A. 1. 

• Hulsbury, “Laws ol KiiKlaiid,” XV. 415, Pamhl llam J/arain y. Mautei Muhamuuitl 

B. 824. Uadi (1808) 26 ii A 38 ; 26 Cal. 227. 

« Slock V. MeAvoy (1872) L.tt. 15 Kq. 05. Cl. 
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Section 405. follows : Al^ajput Talnqdarof Oudh had purchased a bungalow 

in the name of his Muhammadan misticss ; he liad the sole use and 
cnjojanent of it for himself and liis two Hindu A\ives during his own life, 
he spent moneys on it ; the Muhammadan mistress was never in the 
bungalow during his life-time ; the bungalow was inappropriate for 
making a provision for her, the net income being very small ; it was not 
clear when or how she got possession of it. The Privy Council held that 
the purchase was ‘ benami’ for the Taluqdar, reversing the decree of the 
High Court of Allahabad and restoring that of the yubordinatc Judge.* 

§ 6 ‘. — "'Iwaz’ or Return for Gift, 
il). ‘^Iwaz’ of Two Kinds- 

(a) Where '^Iwaz' not Stipulated for: ‘ Hiba bil Hwaz.' 

406. Where the donee of a gift (wliich is referred to 
in this context as “ the original gift,” cognate expressions 
having cognate meanings) makes a reciprocal gift to the 
original donor, and signifies ^ tliat the said reciprocal gift 
is in return for the original gift received by himself, the 
said reciprocal gift is called an ‘ ‘iwaz ‘ or “return ” for the 
original gift. After a return has been so made, the original 
gift is called a ‘hiba biriwaz’ (or a gift with return). ^ 

(1) D makes a gift to R of a horse B then makes a gift of a camel 
(o L), and states that the gift of the camel is a return for the original gift, 
(uiz., of the horse) made to R by J). The gift of the camel is the 
“ return ” or ‘ hwaz ’ for the original gift, and niter the camel has been 
given to D and accepted by him, the gift ol the horse by D to R is 
called a ‘ hiba bil ‘iwaz. ’ 

(2) MH died, leaving as his heirs his widow, W, and his brother, 
FA. The estate ol MH was kept joint, and managed by FA, who 
made an annual allowance of money and grain to W for maintenance. 

1 iMn'o-iiiiiiil) Hildf Kinuiiir v. Oemij ItiiHjU the herunil gift wuuld not bo 

Singh (H)l.'j) :{l Tunes Ijiw Keport", .102, I’, r an oxiliaiigi* for tin* llr.st, but a new gilt, and ciicli 
'I'lie ciisc /las ihpI .vet been reixirled in liiilia, of file iKirfie', aould iiavc tUo right to revoke,” 
loitnill, no doubt, appear in tlie Allabaliad (// 15-21). 

Senes, and in ail tile iion-oinu.il ii'piii is. a Cf. Uii>uU .l/i Khan v. (Musnumat) Olfut 

* Ball. I. 532 (ll 11-13), where the lolloaing Beebee (180S) 3 Agra, 237 : "the deed o£ gilt 
lorms are given: “ tills is tlie, ‘kowz or tlie badttl," must dlstinotly and specifically bestow the pro- 
or "in place of thy gift,” or "I have iwidu a perty in lieu of somctliing received.” 

donation of tins tor thy gift." Il the rcclprotal * liasool liet v. Qulam, Katim Sahib (1014) 1 
gUtis made without saying "in *M«ar ol thy gift, L. W. 505; 23 ind. Uas. 802. See also the table 

or using suuie other of the forms of expression, following s. 345. 
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On the Ist oi January 1867, FA passed an instrument which was Skction 406. 
construed as a deed of gift of certain proiJcrty in favour of W. On iUuiirutioiis. 

3rd January 1867, W passed a writing in favour of FA by which she 
relinquished to FA her rights in the estate of her husband, M H. Held, 
that the two deeds amounted to a ‘ hiba bil ’iwaz.’ ' 

(3) D purported to make, on 18th November 1839, a dt of gift, 
in wliich it was set forth that, in consideration of a payment of 
Rs. 10,000, D gave to his son, R a one-third share of D'' moiety f)f a 
certain zamindari. On the same date D executed a will refening 
to the said deed of gift. In May 1841, R applied for mutation of namiA 
in respect of the said one-third share ; D r''sif>ted this claim, saying h' 
had not received the consideration. On ]9th Novombei 1S41, apet’fion 
was presented to the Collector dated 14th November 1841 purporting 
to proceed from D, in which J» admitted the gift, and eon^en ted to 
mutation of names. D had died on liith Noveinb* r lb41. The Collector 
declined to act on this petition. HeM, that no real consideration w'as 
passed, that there was no intention on (to part of D to part with the 
property at once to R ; but that both T) ind R were endeavouring to 
evade the Muhammadan law by reinesenting that to bo a present 1 raiisfcr 
of proixsrty which was intended only to operate after D's death, and 
consequently that there was no valid gift. * 

Baillic pointed out in 1865 that the e.xpression ‘ hiba bil Mwaz ‘ is. wrong use 
or was at the time he wrote, frequently used inaccurately in India, and "[ula • 

applied to transactions which would really be denorainaied sales, nlike 
by Muslim and English lawyers. It need hawlly Ix) said that the 
popular misapiilication of technical terms of law cannot affect, the law 
as it is laid down in texts of authority, which are ex])rcssed in precise 
language, which were written long belore the inaccurate use of the 
terms in question came into vogue, and which moreover wcixj written, as 
a rule, in countries sufficiently distant from India to be free from the 
taint of Indian malappropriatioii (if the cxjircssion may bo allowed) of 
Arabic words. ■* • No doubt, popular niisu.se of such terms may ha\o to 


I Muhammail Fan Ahmad Khan v. Ghulam 
Ahmad Khan (1881) 3 All. 41)0 ; 8 I. A. S.'l. In 
the lUuatratlon, W atunds for Wulluniiiiiisn, M 11 
tor Muluiininad lliiaiiln Khan ; F A fi>r l<'ai/ 
Ahiiiad Klian. 

* Kha3oor<»»iis‘,ii v Kou’shan Jfhan (IS70) 1 
( III. 184, 1U7, 11)8 , 3 I. A. 3!>1. It la stated in 
thii headiiotc to this cast* that when cuns)d«*ra- 
tlun for a gift Is actually paid, trauster of pos- 
sestdon la not necessary to talldate the gift. 
This piopositiou scorns to be referred to by their 


Lordships ot the p. c. lui rcly .as part of the 
appellant's roiituiitioii, and nut as an exposition 
ot tin* law bv themselves; see s. 411, below, 
ainl Kaxoal life v. Madart Mahaldar (lulam 
Katim Sahfh (I<.)I4) 1 I,. W fiU.'i, -.1:) Ind Cits 
SU3 (Mud. II et) 

3 Kail I I2'.2, M 

* Sir It. Wilson |>oinls out tliat what M.ie- 
iiagliteii and Ameer All “ mean bj hiha bil 'iwai, 
simply is Bailim's ‘ Indian form ’ whleh * resem- 
bles sale in all its legal iiieldeuts.’ ” Except 
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•Motion 406. be borne in mind when documents iiuvrtilicially expressed have to be 
construed, and it must be remembered that many of the decisions* given 
by the Sadr Diwani ‘Adalat Courts, on which the earlier Elnglish books 
on Muhammadan law arc mostly based, consisted of the interpretations 
of documents of this nature. To this must be added that prior to the 
passing of the Indian Contract Act, the Muhammadan law of sale was 
applicable in India.® 

Under these circumstances we must in the first instance define 
with precision the real nature of the different classes of transactions 
and state precisely what the Muslim writers of authority mean when they 
speak of ‘ hiba bil ’iwaz ’ and ‘hiba ba shart ul’iwaz.' After this is 
done it will be possible and nece.ssary* to consider which of the transac- 
tions contcm])lated by the said writers are of such a nature that they 
would, in accordance with the language of the Indian legislature, fall 
on the one hand within the category of gifts (and be therefore governed 
by the Muhammadan law ), and on the other hand of contracts (and be 
governed by the Indian Contract Act).-* 

The chief characteristic of a gift, as it is understood in modern 

midway 

between ({itt, systcius, is that it IS a transfer without consideration.'* At the time 

Bttii '***^*'^ *'***®'^ about ‘ hiba l)il ‘i waz ’ (literally a gift with a return) and 

‘ hiba ba shart ul ’iwaz ’ (gift with a stipulation for return) arose in 
Muhammadan law, it seems to have been more common than it isnow- 
a-days for persons to enter into transactions that can bo best described 
as lying midway between gifts strictly so called, and barter. ' A ‘ hiba 
bil ’iwaz ’ consists of two separate acts of donation, ie., of mutual or 
reciprocal gifts of specific projierty between two |x;rsons, each of whom 
is alternately donor and donee.** The notion underlying a ‘ hiba bil ’iwaz’ 
was something of the following nature : 1) makes a gift to R, and R 
spontaneously (but out of the feeling of regard stimulated by the gift 


UiriiMKli Mime such explanation, certain slati- 
mi'iitsi in Marnaghten seem to be incapable of 
being supported With referenre to Syed Ameer 
All’s hook, however, there seems to be a mis- 
apprehension 111 Sit a. Wilson’s mind. Ameer 
All no doubt SitYh a/uAa bU *iieaz is a Mile in all 
its legal iiieidenIsC’.Mahoinmjdan r«aw," 1. 101>, 
blit this must be read with what preeeilcs and 
lollows : “ When the exchange takes plane 

siibseiiueiitly to the gift the‘n«i« is regarded as 
a gift lib inilio." Ibid I. 98, and cf. ibid. I. 102 
(par. 1) which clearly shows tiiat the author is 
referring to the case where an ‘twaz has been 
given fur a gift already made, in which case 
all the stages of tlie hiba bU ‘iwaz are completed. 

I E.a. Maeii., p 52; “A hiba bil ‘veaz resembles 


a hale in all Us piopertles; the same conditions 
attach to it, and the mutual seizin of the donees 
Is not. 111 all eases, necessary,” Appx. Dig. of 
Cases, Deed, 2, Gift, 11. 

t Sadik Husain Khan v. Hashim AlUchan 
(191(5) 38 Ml 027,(543 (par. 3), 647, 648, 657. 

3 ttajabui V. Iimail Ahmed (1870) 7 Bom. 
H. C. R. (0 e j.) 37. 

* JUil. f. 507, (/(. 1-3), II. 203, (f. 3) ; Hed. 483, 
are to the same effect. 

5 liajabni v Ismail Ahmed (1870) 7 Bom. II. 
C. R. (o. c. j.) 37 : Salah Bibee v. Keerm Bibee 
(1871) 16 W. R. 175 ; cf. also Mahammadunissa 
Begum v. J. 0. Batchelor, (1005) 29 Bom. 428. 

6 Bahm Bakhah v. Muhammad Hasan (1883) 
11 All. 1 (Mahmood .1.). 
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that he has just received) makes a ^ft, in his turn, to D, saying that Section 406. 
his gift is a return for the gift that D had made him. In modern 
society R would probaljly desist from making such a stalcmcnt, and 
would defer his gift tii! some suitable occasion .arose, supplying a pretext 
for the gift. Rut it will be observed that the mutual gifts t imubTii 
times are in essence the same as the ‘ liiba bil’iwaz ’ of the Muslim law- 
yers. A person who receives a present., in mo.st iiistaiu cs 1. ols himself 
under a social obligation to gi\e a jweseni in return. t When, h<jw- 
over, the reciprocal gifts have been com2)Iefed, under Muhammadan 
law, a new legal incident arise.s, viz. that each ot the said gifts become- 
irrevocable, gifts being in the theory of Mub.nnmada i law normally 
revocable ; though the exceptions to tins rule arc so iU]merou.s that few 
gifts retain their revocability, even uhere no ‘ iwaz ’ is given 

Considered from this point of \icw, the law nia^' be stated in the 
following terms : “ The donee of any gilt, may make the said gift irre- 

vocable by giving a gift in his turn to the donor, stating that it is in 
return for the said gift ; provided that the .lonor of the .said gift accepts 
the return as such. The return for a gift so made is called the ‘iwaz ' 
and the original gift is then called ‘ hiba bil Mwaz.” The distinction 
between a reciprocal gift made with this intention, and an article given 
in a contract of exchange or barter i.s ob\ions. 

This seems to be the proper place to refer to ‘ Jainabai v. R. D. ‘ .riunabai v 
Sethna,’* which contains a suggestive judgment, but apparently, on many 
of the points discussed by the learned judge, he was supplied with only 
fragmentary materials, and his * obiter dicta ’ (for such they are) must 
therefore bo considered with tho.so limitations. Thus it aj^pcars as if 
his Tx>rdship were led to believe that “ a private gift ‘ inter vivos ’ to 
be legal and valid, must be free from all pious or religious purposes ” 

(pp. 609-610), which is not correct if it is metint that a religious motive 
annexed to a private gift affects its validity in any way he, however, 
recognises that, by one and the same act, part- of the property may bo 
given with a religious motive, and part without it, though he seems to 
consider this as enunciating a new principle. Again, (p. Oil) it seems to 
be overlooked that the order of the Court is nece.ssary merely for the 
completion of the revocation ; the remarks on pp. 612-613 proceed on 
the basis that tho creation of limited interests is governed by the rules 

1 Contrast Tacitus’s description of tbe Ger> an obligation." Tacit, Germ. 21, 26, 
mans : " Habitually careless of the future, the * (1010) 34 Bom. 604. 

Germans were gratlded both in giving and a See the rules ndating to $ndnga-, s. 437 

receiving presents, but without any idea that below, 
they thereby either Iniposed or contrj^ctod 



464 


gift: return 


Section 406. of ‘ hiba ’ ; on p. 614 Muhammadan law is described “as the extremely 
crude and simple notions of primitive j)eopIc.”* On the .same page 
when it is .said that “ the addition of descendards would protract the first, 
gift atid pnst]Kme if..s reversion to the donor," the learned judge did not 
have the siuth<trities before him sh<nving that the descendants do not 
inherit from their ancestors, hut take it under the grant from the donor. 
The question of trusts in Muhammadan law to which he refers (p. 016) 
is dealt with under s. 387, above, and elsewhere. 

{b) Where ‘ 'Iwaz ' stipulated fori ‘ Hiba ha shart ul Hwaz.' 

407. Where a gift is made with a stipulation for a 
return, it is termed a ‘ hiba ba shart ul *iwaz.’ ^ The 
return stipulated for may be sj)eoified or unspeeified. 

The distinction between a ‘ hiba bil Mwaz ’ and a ‘ hiba ba shart ui 
Mwaz ’ in their inception is that the intention to make an ‘ *iwaz ’ is an 
afterthought in the former ; in the latter the two “ go hand in hand not 
one before the other.” 

ft must bo noted that the fact that a " return ” is stipulated for 
in a ‘ hiba ba shart ul Mwaz ’ does not take away the original nature of 
the transaction : ‘ ox hypothesi,’ there is originally a gift, ».e., there 
was no consideration for the transfer of the subject of the gift, and the 
stipulation for return cannot be taken to be consideration, otherwise 
there would not bo a gift. Coasequently the original gift and the 
stipulation are not reciprocal promises forming the consideration for 
each other under the Indian Contract Act, s. 2, (f), but each is an inde- 
pendent gift. 3 It may be admitted at once that such transactions 
are very peculiar, and that in India we should expect either a gift to bo 
made without any stipulation, or othorwi,se a contract in clear terms. 
But inasmuch as the law had its origin not in our times, nor in the country 
where it has to be applied, there should be nothing surprising in it if 
transactions are referred to, and provided for, which are unfamiliar to us. < 

1 111 Moom Adam v. larnad (1909) 12 Bom. Moguluha v Mahaimd (1887) 11 Bom. 517. 

L. H. 169, 183, the Mime luarnei] judge iiays that 3 Cf. Rahim Bakth v. Muhammad Hasan 
" at the time the Mahomcdiin law was codified (1888) 11 All. 1. 

or reduced, at any rate to learned treatises, the « A gratuity given to an attendant Is a gift 
society for the regulation of whoso rights and when it is m.adc ; still, there is frequently a 
conduct it was enacted was still very largely in tacit, or .sometimes an express, understanding 
the nomadic state." See however the passage for a “ return " to be made by the donee in the 
from Tajbi v. Mowla Khan (1917), 41 Bom. shape of some servlee to be rendered. But If the 
483, cited in the last paragraph of the com- attendant does not render the service, the donor 
inent to s. 355, above. does not consider himself In the same position 

2 Bail. I. 534 ; II. 208 ; RassotA llee v. GuJam as he would, if he had handed to a shopkeeper 
Kasim Snhih (1914) 1 . L. W. 505 ; 23 Ind. Cos. the price of an article, and the shopkeeper had 
802. Bee also the table following s. 345; cf. refused to hand over the article to the purchaser. 


‘ Hiba bil sli.irt 
ul ‘I was * 
defined. 


‘ ‘Iwaz ‘ 
compared with 
consideration 
In a contract. 
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U '*l\vaz ’ 
Ktilnlllltl’Ji 
for, — 


in itR 
inception 
it iR a gift. 


THE LAW KELATING TO 'HIBA BIL*IWAZ’ AND* HIBA BA SHABT DL * IWAZ.’ SECTION 407. 

The nature of the original gift and the return is clearly explained in 
the ‘ Fatawa ‘Alamgiri.’ The relevant passages may be literally trans- 
lated as follows (the numbers and letters and new paragrajihs are added 
for greater clearness; the rules of law are stated in Italics, for which 
the present author is responsible). 

T. “ Where the ‘ *iwaz ’ follows the gift, jVm agifl ‘ ah inifio ’ — there ••iw.'iz* 
is no difference of view on this point amongst our doctors. . . All the 
condiliom which apphj to a gift, apply equally to the return following a i>'“‘ 

(Pf^, e.gr., possession,^ and joining together or divuling. This is stated 
in the ‘ Khazanat-ul-Muftiin.’ ... 

II. “ As to the second kind of ‘ hwaz,’ vii. sueb an‘’i'wa'/ ’ as is 
stipulated for in the declaration and :icce])tance ® of Ihe gift, if the 
gift is with a stipulation for a return, then, — 

(1) “In its inception the same conditio ,h apply to it which apply to 
a gift, so that, — 

(a) “if it is an undivided thing, but capable of division, then it 
will not be valid, and,— 

(h) “ property (or right of ownership) will not b<> established in it 
prior to transference of po.s.session ; and,— - 
(c) ‘ ‘ neither will have the option to ref use to take delivery. ^ But, — 

(2) “ After possession has been taken by each {viz., by the donee of the 
gift, and by the donor of the return] it will he governed bg ihe lav> of 
sale ; so that — 

(а) “ neither will have the liberty to take back what belonged to 

him, but — 

(б) ‘‘ rights of pre-emption will arise, and, — 

(c) ‘‘ each will have the option to give back the thing of whichhehas 

taken possession, on the ground of there being a defect in it. 

III. “ And a ‘ sadaqa ’ with a stipulation for return, is reckoneil 
as a ‘ hiba ba shart ul ‘iwaz.’ 

“ These rules are laid down on the principle of ‘ ihlihsan,’'* for analogy 
would require that a ‘ hiba ba shart ul ’iwaz ’ should bo considered a 
sale both in its inception and after completion : so it is stated in the 
‘ Fatawa Qazi Khan.’ 

“If a gift is made of a house to two men for the ‘ ’iwaz ’ of 1,000 


» Those words aro omitted In Ball. I. 53i (H. 
16-17). 

2 Aqd-ul-hiba, i.e., agreement lor the hiba. 

2 I.e. on the ground that there Is some defect 


ill the subject of the gift, or of the return. Bail. 
I. 534 (par. 3, 1. 7) seeiiis to bo a mistranslation. 
* See the Introductory Chapter. 


30 
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Section 407 . 


So that ‘hlba 
bll Mwaz ' may 
after comple- 
tion almost bo 
Bald to be 
merely a form 
of barter. 


What may 
ho the 
subject 
of ‘'Iwas.’ 


Part Of subject 
of gift. 


‘ dirham.s,’ after possession has boon taken mutually, this gift will be 
consitlored a lawful sale, ?.c., the gift will be converted into a lawful 
sale ; this is stated in the ‘ Qunia.’” t 

From tho.se pas-sages it is clear that in whatsoever mode the word.s 
may Ikj applied in fmlia, neither a ‘ hiba bil Mwaz ’ nor a ‘ hiba ba 
shart ul 4vvaz ' is complete without each side taking possession of the 
subjects of gift and return respectively. 

It would bo difficult in India to prove a ‘ hiba ba shart ul ‘’iwaz ’ 
which would not bo a contract:® for it would mean proving that though 
the donor stipulated for a return at the time he was making a declaration 
of gift, the stipulation did not form consideration for the gift. But 
when a transaction once comes within the category of a ‘ hiba bil *iwaz ’ 
or a ‘ hiba lia shart ul *iwaz ’ it is submitted that there is no warrant 
for stating that trairsfcr of possession can be dj-spensed with in regard 
to its completion. 

(2) Subject of ‘ 'Iwaz ' or Return- 

408. (1) Whatever may validly form the subject of 
gift may validly form the subject of au ‘ *i\vaz ’ or return ; 
and doing or abstaining from doing soiucthing may operate 
as an ‘ ’iwaz,’ whether such act or abstention has been 
antecedently stipulated for, or accepted as a return sub- 
sequently to the original gift.^ 

(2) According to Shiah law part oi the subject of the 
original gift may validly form the subject of return or 
‘'iwaz.’‘ According to Sunni law the “iwaz ’ in a ‘hiba bil 
’iwaz ’ cannot consist of a part of the subject of the original 
gift^ (unless such a change has taken place in the latter, 
that the original gift has become irrevocable). Qmere, 
whether according to Haiiafi law in a ‘ hiba ba shart ul 
‘ ’iwaz ’ a return may be stipulated for which consists of a 
part of the subject of the original gift.^ 

1 Fatawa'Alamgiri, Iltfm, Cli. Vll., correspoiut- Muhnmmml Emph Ravulan v. PalUtma Amtnal 
ing to Bail. I. 534, 535. Cf. table following s. (189?)) 23 Mad. 70. But not past services, nor 
345, above. natural love and affection: Eahim BaM v. 

» Cf. Bajabai v. Ismail AhmKl (1870) 7 Bom. MuhumnuKl Itamn (1888) 11 All. I, .'3 (par ’J) (1 
U. C. R (0. 0.) 27 ; Jfirai Kerhee v. Toola Ih-t-bn- (par. 1, 3). 

(1829) 4 S. I). \. Cal. 42.'>. * Sre ('oinmcnt. 

3 E 7.. mahr. Mahomrd Fan Ahmed v. Qhulam '• Bail, T, '>32-.'>33. See also s. ill (4) 

A/mwt Khan (1881) 3 All. 490; 8 f. A. i'l ; 



StTBJECT OF RETURN 


467 


Explanation. — The produce of the subject of gift docs Seotion 408* 
not form part of the subject of gift. ' 

(1) A gift is purported to be made and aeccptejl with a stjpulatioii jiiuDiraiioiis. 
that the douce shall give over to the donor the income or proceeds of 

the subject of gift ; and possession of the subject of gift is t. ausfened 
to the donee. The gift is valid ; ^ and the donee’s undertaking to give 
over the income or proceeds to the donor i.-- also valid .mtl enforceable 
in the Courts of British India as a trust. * 

(2) Oovei'nment promissory notes were purported to be transferred, 
coupled with the condition that the donee was to receive only tin 
interest during her life, and that after her dividi the iijtos were be 
held in trust for all her heirs. The L’rivy (!ouiieil did i-ot decide whether 
the condition was void and the gift aUsolub- as it was umieccssary in 
the case before them. 3 

(3) D makes a gift to K on condition iha< U should return a part 
of the subject of gift as an ‘Hwaz.’ Urler Sunni law the condition 
is unenforceable,* and the gift absolute. Under Shiah law both the gift 
and the condition are valid. '* 

(4) “ Tf tlio donee convert a portion of the gift to anotlior substance, 
and give it in exchange, it would be a gooil ‘ ‘iwaz.’ Jf a jacraon make a 
gift of one thousand ‘ dirhams ’ to A, who gives in exchange out of the 
.same one ‘ dirham,’ this is not a good * *iwaz ’ accor*.liug to ‘ us ’ (i.c., 
the Hanafis) though Zafar rliffers.”® 

(5) “The Jurist Muhainmed Baqar Majli.si in reply to a quc.stion 
gave the following response : Being asked, ‘ if a man makes the gift of a 
property or a garden to his wife in lieu of her dower, docs it come under the 
category of a gift with a return, so that unless one of them retracts, the 
other cannot retract ? ’he answered, ‘ Yes, it is a gift with a rot urn.’ ’’^ 

The next two paragraplis are taken from a Bhiah authority : — 


1 (Namb) Umjnil Alla v. (MusamaL) Mitham- 
dee Begum (1807) 11 Moo. T. A. 517 ; 10 W. K. 
(I'.c.) 2.'). Sees s. 3.52, cf eeg., alwvf. .So that 
accurdiiig to cither hysti'iii of Mitliaminadaii l.iw 
a Htipulatlon (^//«^^) may he lawlHlly lumle (in .i 
h.ba ha shart ul Uwai) for tile return of the pio- 
ilace of the Huhjei t of gilt Hut be it rememlHTfd 
tliat aerordiui' to strict Muhaiiiin.adaii law anch 
a Htipulatiuu would not be enforceable, but de- 
pend on (he lucre will of the donee, /iemble, the 
produce of the auhjeet nuv.v also form the subjei I 
oi •iimu hi a hiba bit Himz, Sec eomment to 
s. 408, above ; Lahgan v. Mahomed Bhafi Khan 
(1!I12) 34 All. 478; 0 All. L. J. 798, 

> (Nawab) Umjad Ally Khan v. Mawmal 
Mahumdee Begum (1807) 11 Moo. 1. A. 517 ; lu 


W. It. (p 0 ) J."> , Kaiim Uimein v. Sharif unnissa 
(1883) o .Ml. 28." ; Lalijan v. Mahomed Shah 
A7i«i» (1912)34 Ml. 478, 9 All. T,. J. 798; raealtn- 
hii V. Imfiani Ih’iinm (1910) t1 lloin. 372, 798; 
Jla/nMan Jit v. Mahomed t’ahma (1914) 15 Mad 
I.. T 345 ; 23 Ind Caa. 651 

3 Salemnn Kadr\. Dorah Ah Khan (1881) 8 
(.li. 1, 7 , .S I. A 117, Ct (Xaimb) Ibrahim AU 
Khan V. Cmmnt-Hi-Xohm (IS'.W!) 19 All. 207 ; 24 
l.A 1. 

4 Hail. r. .538; -see, howc\ei', 9 352, above. 

■'> .Sec (/miinciit. 

6 Ameer Ah, I. 101, citing Kalami Qua 
Khun. 

7 Jam?-iuK-ShiUut. 392. See tlie footnote 
to s. 408 (1) for other e.isei rolatliig to mahr 
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SbOtIon 408. 

A contracl may 
be the subject 
of ‘‘iwiiz.’ 


(Shiah law,) 
part of the 
subject of silt 
us I'lwaz.* 


UlTcct of the 
rule oil life, 
iuterests. 


“Anything that is capable of being given as a return, is sufficient 
(to form an ‘ 'iwa/,’). It may be in the form of a contract, such as a letting 
and hiring, and the like, which requires a declaration and acceptance, 
and forms a separate transaction by itself ; or it may consist of (a promise 
to do) some work, such as sewing a certain piece of cloth, which does 
not require a separate contract ; and, by such sewir^, it becomes 
a gift with return (‘ hiba mu'awwaza ’) ; or it may be the release 
of a claim agtiinst the donor, or some other person. Although in 
the treatises of the jurists there is no express provision dealing with 
this matter, yet the generality of their statements includes all ; and with 
reference to ‘ sadaqa ’ it has been cited in evidence of its being irrevocable, 
that as a return from God is also an ‘ *iwa/..’ so it falls Under the head 
of (‘ hiba mu’awwaza ’)— gift with a return . . and the learned doctor 
Aga Muhammad Boqar Behbahani in a Persian treatise has expressly 
a.saerted the [irinciple in such general terms.” ^ 

“ In the case of a gift with a stipulation for a return, there is no 
distinction whether the return that is made consists of a part of the subject 
of gift, or of anything else ; for when it (the return) is not specified, 
the fact that it has come into the donee’s possession in consequence of the 
gift makes no difference ; hence a part of the subject of gift may be given 
ill return for the whole.” ^ 

Tlio words enclosed inparenthc.scs in s. 408 (2) may seem to bo of 
little effect, inasmuch as in Muhammadan laii, as contemplated by its 
original exjioiveiits, the main, if not the .sole, eJfect of an ‘ *iwaz ’ is to 
make the gift irrevocable ; and where the gift has become irrevocable 
without any ‘ *iwaz,’ it may import little w'hcther or not the ‘ ‘iwaz ’ 
is valid as such. But if the ‘ 'iwaz ’ is valid as sucli, it is irrevocable, 
whereas if it takes effect as an independent gift, it is revocable; moreover, 
the provision may have an important bearing on conditional gifts, and 
limited estates through trusts, in which direction the law of gifts must 
expand in British India. 

lUK BEAEIKQ 01? THJi EULK ON J.1M1TJ3D liSl’Al'ES. 

It may be of interest to advert to the fact that just as a thing may 
be physically divided up, so the full dominium over it may be split up ; 
the difference might grajihically bo represented by dividing a figure 
vertically to represent the one and horizontally to represent the other. 
(Jonsidered in this light, it may be stated, that, just as a part of the subject 
of gift cannot be a valid ‘ ’iwaa ’ in Sunni law, so tho reversnonary interest 


I Jami’‘iuh<-3hMal, 302 (a Sh\aU text). 
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in the subject of gift cannot be the subject of return, i.e., the donor Sbo'HON 408, 
could not have given merely a life-interest in the subject of ‘ hiba, ’ — 
apart from the difficulties of giAdng immediate possession of any 
future property.^ On the other hand, in Shiah law part of the subject 
of gift may bo the ‘ fiwaz ’ ; and similarly a life-interest may be created 
under Shiah law, — even if the theory Ix) accepted that a life-interest 
consists of a gift of the dominium, with a stipulation that the reversionary 
interest in the subject of gift will be returned to the donor,® the 
reversionary interest being considered as a part of the subject of gift 
These remarks must, however, be considered in the light of tlie 
changed conditions in India, and especially with referenc<‘ tothe decisions 
of the Courts; particularly with reference to ‘ I'mjad Ally v. Mohumdee 
Begum.’® 


Ol'JittATION OF IIULES OF ‘IWAZ' OX FUTUUI’ FF'JDUCK. 

The adoption by the Privy Council * of the argument that the liircct of ruling 
‘ corpus ’ and the produce are distinct from each other, (thougli their j\‘‘7,,fcTfrom 
observations wore made when considering whether the gift in question 

• corpus/ 

was either incomidete, or vitiated by having annexed to it a condition 
that had reference to its subject) mu.st have its bearing on other parts 
of the law; for, as has already been observed, (i) the principle under- 
lying the rule that when a part alone of any property is the subji'ct of a 
gift, the donor must (as far as possible) separate that part from the rest 
of the property, — is the same as (ii) the leason for the other rule that, 
no conditions imposed on the donee can be enforced by the donor. What, 
therefore, is sufficient to give rise to an exception to the first rule, 
cannot be said to be irrelevant to the operation of the second riil(>, 
since both of them have their origin in the same general principle If, ■Frim.a facie.’ 
therefore, in regard to the fir.st rule, the ‘corpus ’ of the gift is <0 be 
considered as distinct from its produce, the same must hold in the i>i'tween • cor- 
case of the second rule, unless there is some distinctive feature in i>r(i(iucu may 
the one rule that is absent from the other, preventing analogy of 
reasoning with reference to the two. the theory of 

In other words, if it is established that “ corpus ’ and produce are aJa/ais’o 
distingui.shable when the question is whether or not a gift has been 

exception to 

completed, and if it is possible for a gift to be completed as regards the the rule 
‘ corpus ’ of its subject, notwithstantling that it may not be completed tfonai gifts" " 


t JDall. I. 500, but see s 444, below. « N»wab Uiniad Allu v. {Miuiumat) AfoAum- 

» Jomi’usfi-SJiillot, 392 ; cl. s. 408 (\) ii. dee Btgam (1807) 11 Moo. 1. A. 517 10 W. U . 

* See s. 408, explanation, aud iff. (2) ; ct. also (p.o ) 25. 
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Section 408. 


* Hlba ba uliart 
ul 'iwaz ’ with 
Htipulation 
relating to 
produce. 


Conditions 
Tuiaiug a trust. 


with regard to its produce, namely, if posstssion of the .subject of the gift 
jnay be complete, notwithstanding that ])osse.ssion of its jiroduce is not 
transferred to the dom*e — notwith.standing that the donee is given no 
right to take or retain possession of the iirodiice — then, by parity of 
reasoning, where the donor of the ‘ corpus ’ purports to impose conditions 
relating to the produce, such conditions will not prima facie be considered 
as affecting the voluntary nature of the gift of the ‘corpus but only 
affecting something that is not part of the subject of gift. 

It is improbable that there should be no authority, in the vast 
stores of Muslim jurisprudence, referring to the i)oint whether conditions 
may be imf)ose(l by the donor relating to the pi’oduce of the subject of 
gift.^ Failing anything to throw direcit light on the iioint, it may be 
said that tin' •■onelusion at which the Privy Council have arrived seems 
(subject to the eon.siderations mentioned below) to be opposed to the 
trend of Hauali though not of Shiah law. Thus we find that in Shiah law 
the sti])ulation for an ‘ UAvaz ’ or return consisting of a part of the subject 
of gift is valid, wheicas in Kanati law it is not valid ; and (as pointed 
out by Sir J? Wilson) inoduco would ordinarily be considered as part of 
the ‘ coipns.’ However that may be*, the conelnsion of the Privy Council 
is ba.sed on a Hanafi authority, and it must therefore, ])resumably, be 
taken that a stipulation for an ‘ waz ’ or return, w hen its subject consists 
of the produce of that property which is the subject of the gift, would 
not be an infringement of the rule of Hanaii law, which clocs not permit 
a stipulation to bo made for the return of what consist of a part of the 
subject of gift, or in any way having reference to if 

This result may now Ik* con.sidered from two points of view, only 
the first of Avhich is alludi'd to by their Ijordshiiis. lint they are both 
intimately conin*c(ed with each other. 

First, that part of fhe Pri\y ('ouneil judgim-nt in which their Lord- 
sliips say that the arrangement is entoreeablc as an agrei'incut raising a 
trust, must bo frankly recognised as the introduction of a noAV and 
important ])rinciplc into the Muhammadan law of gifts : for the only 
head of strict Mnhaniniadan law under winch a gift wifJi an arrange- 
mcntbctwccn the donor and ilonei* may be biongld, riz . a ‘hiba ba sliart 
III 'iwaz is rigoroii.sly considered a-s a voluntary tran.saetion to ilie 
last moment, so tbaf iinlil it is eom]il<‘fed by both the donor and the donee 

1 Cl \ tint l>> (o H 111 :i ccriain (iiopiTlv (citiii}; Nmcuilir Hithiiiil Klvinu any more 
wiIlKiiit, .my r(".l,n<tu>ii «n tin- |Ki»Lr «>t tliBiswi- lU-l.ulrd rclLruiii r). " .Viul it Jl aliuiild allenatu 
tiiiii, lull siilijL'Ll 1.11 Uii* vuudilioii Hull it aliitiild Um pruix-rtv tin: as-siKncu nimid taku it jiitliject 
pay iiiTludifally to A, or A and his lirirs, a part *o the condition” : Amour All, 1. 76. 
ol the usufruot oi tlio properly. In buoli a east) ‘ Nat ii /iiba-bil-‘iuHtz, lor In that there U 
both llie uitt and the eoiidltkiii would be valid " uu arraugeiueut ab iaUia. 
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performing their respective parts, neither can be required (accord- Section 408. 

ing to the Muhammadan law in its strictness) to perforin what ho has 

agreed to : the donor may resile by revoking his gift, or the donee refuse 

to do what ho stipulated to do. ('Phc fact that after both iiarties 

have done what was arranged, the tra nsuetion is considcMod . - a r,alc ' 

is irrelevant to the present disdissioii, though it is a fniilfnl c-aiisc of 

misapprehension .) 

Secondly, an agreement torelnrn the proiliice ol that nhieh forms I'ut, lire produce 
the subject of gift can hardly 1 m‘ considered in the same light as a ‘shall' ‘Mwaz' 
or stipulation in a ‘ hiba ba shart nl ‘iwaz,’ for th<* reason that .lecordiiig 
to Muhammadan laiv that alone can bc> the soI.jcHjt of ' Mwa/ ’ winch ?ifr,. 
can 1)0 the subject of gift. Now fiilnrc prodiuc has no existence, and 
cannot form the subject of gift, and •opxMpuMidy under strict ''Inham- 
madan law it cannot form the subject of" iwaz.’ duti'.. might boargued 
bliat, since the produce of the subject of gif; lias bemi held not to form 
part of the subject of a gift of the ' corpus,' therefore, the donor (in a gift 
of the kind referred to) parts with the whob of one thing (the ‘ corpus ’) 
reserving to himself (piito aiiothiT thing (the produce), and that, such 
a reservation cannot be govorne<l by the rides relating to stipulations 
for ‘ ’iwaz,’ on the ground that those rules refer to the donee giving 
something from himself to tho donor, whereas this is the case of the 
donor reserving or retaining something with the possession of which he 
never parts. Such an argument does not meet the difficulty : for the 
produce being something which will arise in future, and which in the 
nature of things will in tho first instance bo in t he possession of the donee, 
tho donor cannot come by it by puriiorting merely to “ reserve ” the 
right to tho jiroduce ; he can only obtain it if the donee gives it to him, 
or allows him to take it. So that Avhethcr or not the produce is technical- 
ly part of the ‘ corpus,’ and whether we coii.sidcr that tho gift is a condi- 
tional one, or that the donor merely reserves his rights over one object 
while ho gives away another, still the dilfieulty of ajiplying the strict 
rules of Muhammadan law remains. But this difficulty can be con- 
sidered insuperable only if it is ignored that in British India now avenues 
for development are open to the Muhammad.an law. 

In considering what may form the subject of tho ‘ ‘iwaz ' in the Distinction 
two transactions under consideration, it must be borne in mind (l)that 
in a ‘ hiba bil ’iwaz ’ though the ‘ ‘iwaz ’ proceeds from the donee of the 
original gift, the original donor has the option of refusing to accept the and'*when not. 

1 The expression that a completed Aiba ba ba than ul >Umz is completed, for the purposes 
»ftortwI*iu«w Is considered as a sale may be of pre-emption, etc , the same results follow as 
practically paraphrased as follows : After a hiba op a sale. 
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Seotion 408. proffered ‘ ‘iwaz ’ whatever it be, so that it may appear reasonable that 
if the original donor chooses to accept part of the subject of gift as ‘ ‘iwaz ’ 
he should bo permitted to do so. On the other hand (2) while in a 
‘hiba ba ahart ul ‘iwjtz ’ the original donor is bound to accept the 
stipiilatcil ‘ *i\vaz,‘i (3) yc't he has taken the initiative in' proposing whut^ 
should be the ‘ ’iwaz ’ for the ‘ .shart,’ and he of his own accord, at the 
very time of maldng the gift, stipulates that a part of the subject of gift 
should be returned to him. These conflicting reasons seem to be equally 
balanced, in regard to both kinds of gifts with return. 

Natural love and affection or services cannot be the subject of 
* ’iwaz,’ any more than they can of gift.® Sec ss. 373, 351, above. 

strict shuii Under Shiah Muhammadan law (apart from the Privy Council 

decision) the effect of D making a gift to K, on condition that Tl should 
give to D the income, would, it seems, strictly be as follows: (1) D 
would not bo bound to trairsfcr the subject of the intended gift to R, 
even after the arrangement, nor (2) Rto accept possession of it ; and in 
the case, (i) either of D not offering to transfer it, or (ii) R not accepting 
it, the whole transaction would fall through, without any legal results 
arising; (3) if D transferred the subject to R, H might even after ac* 
cepting the gift on the ‘ shart ’ (or stipulation) of giving to D the 
produce, refuse to perform the ‘ shart,’ and ho co\tld not bo obliged 
to do so, but (4) if ho did not perform it. D might revoke his gift 
(unless, atwbh, the gift is or has become irrevocable ; and apparent! y 
the same rules apply to the revocability of such a gift as to ordinary 
gifts). 

Conciiiiiion. But in spite of these difficulties in applying and giving effect to 

the ruling of the Privy Council, consistently with the form in which the 
rules of Muhammadan law are stated in the original texts the Courts 
must take the law to be as laid down in the decision ; and as that decision 


has a liberalising effect and brings the law into nearer conformity 
with the needs of modern times, it cannot, ii is submitted, be objected 
to. It may also be remarked that where (as in British India) the parties 
are familiar with stipulations in the nature of trusts annexed to gifts. 
Disregard of and the donor transfers property to the donee on a mutual understanding 
may amount stipulations will be given effect to, those Courts which enforce 

to fraud. Muhammadan law of gifts as justice, equity, and good conscience, 

would hardly enforce it in such a manner as to allow a fraud to be com- 
mitted by permitting the donee to contend that he is not bound by 


1 Though this is not quite clear. 

2 Vnwl Al% Khan v. {Muitamal) Offut Btrbte 


(1808). .1 Agra, 237. 



RETURN OF PRODUCE 


473 


the stipulations.' The Shiah lawyers give wide extension to the rules Section 408. 
of ‘ *iwaz ’ and to grants of limited estates on the authority of the 
Quran, where it is laid down that — 

“ Tt is of no avail that ye turn your faces fin iirayer] towards 

the East and the West, but righteousness is in . . . those who prmmsfs. 
perform their engagement* in which they ha VC engaged . . . 
these arc the true and thesearc the pious.”3- Qxiran, 11., 172. 

This verso of the Quran bind.-, all Muslima equally. The Bombay 
High Court has accordingly accepted the argument contained in the 
present section and held that where a gift is niarle of immovable pro- 
perty with a stipulation that the donee should give to tJie donor a fixed 
sum out of the rents and profits annually, the .stipulation is binding ^ 

The circumstances that must neees.sarily cause* a development (not to 
term it a transformation) in the Muhammadan law -.f gift enforceable in 
British India, may again be noted here. (1) ihe lotally novel conditions 
of life in modern British India as comjian'l to those contemplated by 
the text-writers of several centuries age ; (2) the fact that the law' of 
contracts strictly so called is now entirely drawm away from the .sphere 
of Muhammadan law', (though the law of gifts forms a part of the law of 
‘ aqd ’ or contract in Muslim jurisprudence), and (3) the fact that 
Mnslim.s have dealings with non-Muslims, who are governed by rules, 
some of which are entirely foreign to Muhammadan law. and must by 
their clashing occasionally produce illuminating sparks nut of the 
conflict of laws, 

409. A gift to a bride by the mother of the bride- 

^ ^ _ * as ‘Mw.-iz.’ 

groom in contemplation of the intended marriage has been 
held to be a ‘ liiba bil ’iwaz,’ the intended marriage being 
apparently considered as a valid subject of ‘ ’iwaz.’ 

1 The following words of Lord Marnaghteii ride ishirb should lay doiin that a man who has 
with reference to the assignment of future pro- had the twnellt of the nmtract may escape from 
perty, are not directly applicable, but the prin- ita burthen, merely because he has promised what 
eiples underlying them must have even greater ho ran perforin and soim-lhiiig more too; and 
force where the “ agreement " is not merely promised it all In one breath and in the most 
executed, but the consideration is entirely uni- eompendions laiigimge ’’ : Tmlbu v. OfieW 
lateral (i.f., where it consists of a gift coinpletol /feceirer ( 1888) 13 App. Cas., 523, 551. 
on certain conditions) : " Even In an executory * ‘Ahad in the original, and sometimes tram- 
contract," said Tsjrd Maenaghten, " 1 apprehend latod “ lovenant " 

it is not competent for the vendor to say, ‘ I a See the last portion of the comment to s. 
cannot give you all I promised, so you shall have 417, below, and the passage from the JawahiT-ul- 
nothing.’ The purchaser Is entitled to take Kahm, IV., 610. cited in the comment to s. 447, 
what the vendor can give him, and, as a general below. 

rule, ho is also entitled to a corresponding * Tavalkabai v. Imtrai Bihi (1916) 41 Bom. 
abatement In the price. But where the consider- 372. 

atlon lias actually passed, it Is difficult to sup- s (Bi&re) Kulnoom v. (Btirr) Ameerunnessa 
pose anything less consonant with equity than a (1863) 1 Hyde, 150 (W'ells, .1.). 
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Section 40n. 

‘ Kulsoora f. 
Amornnnc'isa.’ 


••Twa* ■ 

siilwi'Qiipnt 

to Rift, I <■ , in 
•hlha till 
•iwii* ’ 


Dftclaration, 
acceptance ami 
poicscHsion 

iiceesaary to 
tran'ifer 
subject of 
••Iwn*.’ 
Aeeeplance 
may lie Imnhed 


or It inav lie 
nniicccssary as 
]. Where 
tlie proposal 
comes from tlie 

•J ill tlie ease 
of a release - 
which reipiires 


The judgment referred to does not seem to carry much weight, 
l)ut is noted as having some interest. Though it is difficult to agree 
with the learned judge that the transaction was a ‘ Hebabil Ewaz,’ the 
tran.stietioii might have been supported on grounds similar to those 
lecently taken by the Privy Council who held that a bride may sue 
on an agreement by which her intoiided father-in-law promised her 
father that she. would lie paid Its. .TOO as .soon as she was received in 
her husband's house.^ 

(3) Legal Incidents of ' ^Iwaz ’ or Return. 

410 . The law applicable to a return which is made 
subsequently to the completion of the original gift, is (sub- 
ject to ss. 417-420, below) the same as the law applicable 
to gifts generally.^ 

The following is a translation of an extract from a Sluah text^:— “In 
order that the ‘Mwaz ’ which has been stipulated for should be binding 
(i.e., transferred irrevocably to the original donor) there must be a declara- 
tion, acceptance, and possession on both sides (i.e., of the subject of 
the gift and return, re.spcctivcly) so that the more declaration, accept- 
ance and possession of the original gift does not make it irrevocable, so 
long as the second gift (».e., return) is not completed by possession being 
given of it. Just as acceptance of the declaration of a gift is necessary 
in order that it may bo completed, so also offering and giving (of the 
return is necessary). . . Yet if the donor says, ‘ I give you this with 
the stipulation that you .should sew this piece of cloth which I place 
before you ; ’ or ‘ that you should make a ring out of this silver that is 
before you,’ and if the donee, without the knowledge of tho donor, sews, 
or makes a ring, then in this case it is true that a return lias been 
completed, and the donor cannot change his mind (i.e., revoke his 
gift) nor is tliere any need for acceptance (on the part of the donor). 
Hence, wliat is meant, is, that where the return needs the usual declara- 
tion and acceptance (as in the ca.se of a return consisting of a fresh 
gift, or another transaction), the offer of a return on tho part of tho 
donee is not .sufficient (to make the original gift irrevocable) unless the 
donor accepts it, but where it docs not need a declaration and 

I (Vnimi) Khumja MvJiammady. {Namb) * par. 1), 7 (par. 2), (pw Mahmood, J., Straight,* 

llusKiini negum (1910) 32 All. 411) , 37 1. A. 152: J., concurring). Rasool Bee v. Madari Mahaldar 

anil i l ss. 104, 105, above. Gulam Kasim SaMb (1914) 1 L. W. 505; 23 Ind. 

» Itail. I. 534 (par. 2). See Rahim Bakhsh v. Cae. 802 (Madrae High Court). 

Muhammaii Hasan (]888>. ll AH. 1, 5 (par. 3),(1 3 ' Jami‘.ush‘Shittat, 302. 
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acceptance (such as a release, and doing some work like sewing a piece Section 410. 

of cloth, or forging silver) if the donor should change his mind, and 

become aware before that is done, then he is at liberty not to accept 

it, and may reject the sewing or the forging. It is the pievalent 

and well-known opinion of the learned, that a release re([iureb no 

acceptance in cases other than this, mz., where it serves as a return for 

a thing, as is evident. 

Much misapprehension of the law, ^ may perhaps be traced to ‘n*''" '"i 
Macnaghten,'^ who refers to the statement in the texts in the followng iii.mKii aitor 
terms : “ They say that a ‘ hiba bil ‘iwaz ’ is a sale in every sense of 

, fti* ri'siilt IS 

the word.” But it must be remeiubered that a transaction i.s called that tiiu 

a ‘ hiba bil 'iwaz ’ only after it has been completed by possession being om pcrhou\s 
taken both of the ‘ liiba ’ and the ‘ 'iwaz.‘ For, in the first instaueo, in a exoiimiKed 

, . fur (hat ot aii- 

hiba bil hwaz we start with a gift ; anti at (he time of the gift there other, le , there 

is no mention of a return ( or consideration 1 , fo if there is, it is a 
‘ hiba ba shart ul 'iwaz.’ Therefore, as regards the first gift it is a gift 
pure and simple, and there is no quc.stion that that should lx* completed 
by possession. Again the ‘ 'iwaz ’ is purely voluntary on Ihe ]jait of 
the donee, and it must bo completed like any other gift. Wlien this 
has been mutually done, then the first gift becomes a * hiba bil ' iwaz. ’ 

The question is still doubtful whether the 'iwaz ’ may be gi\cu and 
completed as an ‘ 'iwaz ’ though tlie original donor has not completed 
the original gift by transfer of iiosse-ssion. On principle it would seem 
that if the original donor does not give possession the only remedy to 
the original donee is to revoke the gift of the * 'iwaz.’ 

The Madras High Court has, however, held* that Ihc “hiba bil • Hib.i i>ii ’nwaz 
'iwaz ’ may be completed without transfer of the ]M>.s,s(;ssion of the subject 
of the original gift— provided that the “ eousulerution agrwd to be given ” '>f 

is iiroved to have actually i)assed.‘ As to this decision, it may be said, 


1 .Jumt'-iush-shaua, aiij. 

2 /;.i/.,MuUa, " MuUaminadaii l.-iw ” (»ril Hil ) 
|). 88, saya : " A ‘ liiba bil 'Mwaz ’ is a sale mall 
resjiects and dolUery iif ixissessiiin is not neix's- 
sary to validate Ihr tr.iiisai tnin.” lii the &tU 
Edition of his \uliiabln work Mr Miilla says . ‘ a 
hiba-btl-’iiMZ ’ •• us distintiiiishcd from a bibit or 
simple gift is a gift lor a eonsideration." The 
notions of gift and consideration seem to me ti> be 
irreconcilable. Wliere there is cuiisideratiuu tlie 
transaction must be governed by tlie Indian 
('oiitraet Act and the Transfer of Property AU; 
in other words what appears, or is spoken of os 
a Mba bil* iwaz, is, in that case, a eoutraet witii a 
valid imnsideiation: cf. MahammaduimiiM Begum 
V. J.C. Balehelof (1005), 20 Bom. 428. The mahr 


may lie the coiisidetulioii : Muhitmmml Bsuiih 
V 7‘((ttainxn.lm»Mf (1880)23 M.id 70; Moyulshit 
\ . Makamait Sahtb {im7) 11 Bom 517. This 
inisapprehension IS alluded to ; A’lOdftfii v Inmail 
Ahmed (1870) 7 Bom. II I! (o c j ) 27, 32. 

3 Mooliiiinmiulan Jjiw,” 2u't » (case 15), 
• ‘I also tiihle on p 2.">7 

« Muhamimul K\n/t/i Hiiuttiin v Vnllam'^n 
AmumI tl8>.«)) 23 Mad. 70, 73, nlmg ((j„t ,„i„. 
apprehending, si>e coniiiieiit to s 4i(l) (Itaitee) 
Khujoorooiumi \ {Miiimmut) Itomhan Jehun 
(1870) 3 1. A 201 2 r.il. 181 , Halnm Jnn mb, 
V. Imam J,m (1012) 17 Cal 1,. J. 173 ; 15 Ind. 
Cas. 708, seems to liave licen decided on the 
same erroneous view ul the law. 
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Section 410. with all deference, that though the result could not have been otherwise, 
the judgment confuses notions that are absolutely distinct. Thus 
for instance, how can there be a “ consideration agreed to bo given ” 
in a ‘ hiba bil *iwaz ’ ? That can only be in a ‘ hiba ba shart ul *iwaz.’ 
As to the case itself, it seems perfectly clear that there was a contract — 
the consideration consisting on the one hand ol the release of the ‘ mahr ’ 
by the wife, and the deed of settlement on the other. Alternatively 
it may be termed either a compounding or a release of the ‘ mahr.’^ 

‘ Kiiiijoordoiiisha This coufusion of ideas and the statement based on it that in a 
.Tohaii.* ‘ liiba bil Mwaz ’ i)ossession is not required, are further sought to be 

supported by a piussage in a judgment of the l*rivy Council, 2 which 
on examination will be found to be merely a refei ence to the contention 
of the ajipellant,- a contention which in the lirst place was not upheld 
by the Trivy Council, and which in the second place could have had 
reference only to a ‘hiba ba shart ul’iwaz.' Though their Lordships 
mention neither a ‘ hiba bil ‘iwaz ’ nor a ‘ hiba ba shart ul ’iwaz ’ in 
express terms, they do state that, according to the appellants’ contention, 
it was assumed tluit the donor had the intenfion to divest himself of the 
property ; as it was proved that the donor had no siicli intention, they 
had no occasion to consider W'hetherif such intention bad been proved to 
exist, the mere intention, not carried coin])lctely into effect, nor followed 
by the actual payment of the consideration, could make the two tran- 
sactions irrevocable as a ‘ hiba bil *iwaz ’ or ‘ hiba ba shart ul *i\vaz ’ 
(as the case may be), and “iwaz ’ respectively. ’Phoy certainly did not 
purport to decide to that elfect. 

‘Doe B. tibec The report of ‘Doe, dem. Kamtonoo Mookerjee r Ihboe Jeenut ’ 

Jeenut. seems to exemplify all the matters above referred to • (1) lliough the 

judgment does not allude to ‘ luba liil ’iwaz,’ tJu' beadnoto is that a 
‘ hiba bil hwaz ’ is valid without .a render ol jiossc'ssion to the donee ; 
(2) the judgment however does siKsak of the Iraiisaetiun as a gift and yet 
states that its validity must be eonstrucil according to the rules affect- 
ing the laws ol sale ; ” this misdeseription of the triinsactiou may jicrhaps 
be explained by the fact that " the deed of gift iceited that the wife was 
ill [losscssioii and that the gift was made as a ‘ hiba biPiwaz ’ or gift in 
ben of her lusiiTiage portion.” Having fallen into the double error 

I Si'o.ibove, hi). Oil, Hill, aljovu. Inm on the part of the donee, and a bona-fide 

* {Itaiiee) lihujuoroonuiiia v. (MusnamtU) intention on tlie part of the donor to divest 
Itomhun Jehan (1876) 3 I. A. 201, 307, 308 ; 2 himself tHpraemili of the property, and to confer 
t'al. 181, 107 (par. 2} ; " But it was conceded it upon the donee.” See Rasool Bee v. Idadari 
tliat in order to make tlie deed valid in this view MohaUar Oulam Karim Bahib (1914). L. W. 
of the ease, two uoiiditiuus at all events must HO't ; 23 ind Cas. 802 (Madras High Court), 

concur, bw , an actual payment ol the cmuideia- a (1843) h'lilton 152, 154. 
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(a) of calling that a gift which was a contract for- consideration (for the Section 410. 

husband in consideration of the ‘ mahr’ due to the wife agrc'ed to transfer 

part of the property to the wife, and the wife in consideration of the 

transfer agreed to release her right to claim ‘ mahr,’) and (6) of consirlering 

that even if it were a gift no transfer of possession would be necessary, 

the result at which they arrived was by a happy chance correct : the 

one error counteracting the other. (3) The fallacy that because a completed 

‘ hiba ba shart ul Mwaz ’ has in Muhammadan law the same legal incidents 

as a completed sale, therefore, the same rulc.s apply for completing n 

‘ hiba bil ‘iwaz, ’ as for completing a sale is al:,odlu.< '.rated 


411, Quderet whether a rt'larn inay be validly made iietum i.. turo 
before the original gift ha« boon completed; and whether, gic/ 
if a return is so made and accepted, tht' original gift is 
complete without possession being givtui of its subject. 

In the case of ‘ Moo.sa Adam Patel »’ Um.ul ^loosa’^ it is said that win-tiur 
possession of the consideration, i.e., return in a ‘hiba bil *iwaz,’ i.s ncees- fui'je, I' of 
sary, but not of the subject of the gift itself. It is .submitted that the '•'f"”' tnouBh 
latter proposition is quite opposed to the theory of a • hiba bil 'i waz. ’ The t of gitt! 
‘ *iwaz ’ or return, or what has been called comi deration in the judgment, 
arises as an after-thought on the part of the donee, after the primary gift 
is completed, and both the primary gift and the return are govf'rned by 
the same rules as to completion as are contained in s. 346 abo\ e : more- 
over the ‘ return ’ cannot operate as such (for the purpose of making 
the primary gift irrevocable) unless it “ be distinctly opjioscd to the 
prior gift by words clearly expressive of such opposition a.s, for instance, 
by saying ‘ this is the ‘ Uwaz ’ or the ‘ budul,’ or in place of the gift.’ 


412. An ‘ ‘iwaz ’ or return may be made by a person •‘Iwaz * by 
other than the donee of the original gift ; and it may be SalMiuueV. 
made by such other person without being directed to do so 
by the said donee. ® 


413. The return must be made to the donor of the * *Iwaz ’ I auiiot 

be lo uther than 


1 (LOUD) 12 Bom. 1. B. 10<J ; on p. ISO, it ia 
aavl Uiat “ thU is the law by the common con- 
sent of all autlwritics, " — which are, however, 
not referred to; but on p, 189 reference is made 
to Chavdhfi Mehdi Hasan v. liultammad 
Hasan (1005) 33 I. A. 08 ; 8 Bom. L. B. 387, 
and it is said that in the judgment of their 
Lordships of the Privy Council there is eomo 
confusion between the two forms of gifts 


It is submitted that there Is no siu-h cuiifusion 
on the part ot their Lonlships, 

2 Bail. 1. 532. Sec llasool lies v. Madari 
MohaMar (Julam Kanin Sahib (1014) 1 L. W. 
505; 23 Ind. Cas. SU2, and s. 410, above, and 
comment Uiereto. 

s BaU. 1. 535, U. 0-13 ; 534, U. 13*10 ; Hcd. 
480. 
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Section 412. original gift ; where its subject is purported to be given to a 
person other than the donor, it does not ojierate as a return, 
and does not make the original gift irrevocable, unless it 
has been stipulated that the return should be made to 
such other person.^ 

This section is based on a Shiah text - whicli may be translated as 
follows : “The return should go to the donor, and not to any other ; 
so also it appears from the response of * Abdullah ibn Suran, where 
he (A1 8adi(i) is rciJortcd to have said, ‘ When the donor gets a return, 
it is not permissible for him to revoke it,’ from which it is inferred that 
when the return is made to any person other than the donor, he may 
revoke it (the original gift.)^ In the second case it is so (i.e., the gift 
becomes irrevocable) because a stipulation is e(piivalent‘ to a price. 
Hence such a stipulation of a gift to another person (by way of return) 
which has been mentioned in the agreement of the original gift, operates 
as a return of the subject of the original gift, Avhich then becomes a 
gift with a return, and i.s rendered obligator^', cxc('])t that the original 
<lonor may revoke the lirst gift (U , may nut complete it, or may retract 
it before it becomes irrevocable by the acceptance of the return) and the 
donee may (similarly) revoke the second gift.”® 

Where there was an agreement between the lathers of the parties 
to the marriage that the bridegroom should pay to the bride (who was 
a minor) Us. bOO as soon as she was received into her husband’s house, 
the Privy Council held •'* that the bride could sue on the agreement and 
that the principle of ’ Twcddle v. Atkinson ’ ^ had no application to the 
suit. ■’ 


■•iw.iz’iwu. 4 ^ 4 , All “iwaz’ or return may be made as to only 

part of gift •' 

a part of the subject of the original gift. ^ 

(4) Legal Effects of '^Iwaz' and Hiba’ on each other- 

uonnuoi 415. (1) 'Phe donee is under uo obligation to make 

return, cxcejit as ])rovided in ss. 1151 and 3.'52, above, 
notAvithstaiiding that the original gift is made Avith a 


1 Sec rolunuMit. IlWHin IS-oum (1!)10) 32 All. 410; 37 J A., 152 

2 Janu’-wsh-ShiUnl, 3!)2. < (1S61) 1 B. iSc S. 31)3 ; viz,, tlut a person 

1 rt:., it iloi-s not operate os a return at all. who is nut a party to an agreement cannot sue 
* Xii be (iiiite aeuurate, the author siiuulU. on it 

have said “ potentially equivalent.” ’ Bail I. .i35 (ff. 5-S) ; 4B7 Ued, (col. 1.). 

A (Nawah) Khmja Muhammad v ^Nawab) 
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stipulation for a return (and notwithstanding that the Section 415 . 
return is specified).^ 

(2) The original donor is under no obligation to accept 
anything that the donee may offer to give by way of return e pt it. 
or ‘ ’iwaz ’ ] notwithstanding any stipulation that a speci- 
fied thing should be given as a return, and notwitlistaiiding 
that the donee offers to give (hat thing as a leturnl. - 
The following arc Iranslations of cxcerpls from Sliiali Ic.xls 
“ ‘ When^ a person has nuuht a gift in general 'erins,^ there is tto 
condition or obligation on the part of tlie donee to give .miv gratuity in 
return,’ and the rule is the same whether it he from an (.q.ial, an inferior, 
or a superior. There is no difTorenee of opinion about it. It appears 
from the writings of jurists that its being binding’ depe’uLs on the return 
being made. But if, for instance, it is a gift to a iclation, it is binding 
without a return.® True, it is said in the ‘ Ka(i ' that a present from an 
inferior to a superior requires a return . f an equal value, and that the 
donee is not allowed to deal with it before making any return or cxyircssing 
an intention to do so. ‘ Still, if ho should do so the donor would thori'bv 
bo barred from retracting the gift,’ if the return is accepted by the donor 
Ho (the donor) is not bound to accept it, for it i.s like a new gift, which he 
is not bound to accept, the more so as it cnncols his (the donor’s) right 
to revoke (the original gift).”* [See also comment to s. 416, below.] 

“ Ishaq ibn Ammar says : ‘ I asked, “ A man makes a pre.sent to 
me with a view to got something that I have, in return ; I take it, but 
I do not give anything in return. Is this valid ? ” He (Abi’Abdulla 
Imam Ja’far'Us-Sadiq) said, “ Yes, you may do so, but you ought not 
to neglect making the return.” ’ 

“ The result of an examination of the authorities bring.s us to the view 
adopted by Muhaqqiq® and other learned jurists : the words of Muhaqqiq 
are as follows : ‘ The donee cannot be compelled to make tho stipulated 


1 Bail. I. 535, II. 208. 

1 The clause in [ ] 9eem.s to result from the 

passages translated from the Jaiathir-ul-Kakm 
and Jami’-ush-ShiUat in tho comment to ss. 416 
and 417, below ; but the point is very doubtful. 
It is of little but academical Interest. In the 
table on p. 257 I liave assumed ttmt the donor 
would be bound to accept the stipulated return. 

a Jawahir-ul-Ktthm, IV. 036, tlie words In 
slnale inverted commas are from the Sharnya'- 
ul-Itlam, on which the Jmmhxr is a commoiitar}'. 
See Ball. IT. 208. 

♦ I «. made a simple * hilm.’ 


I I.e lrrevoc.alile, see comment to s. 420, 
below. 

6 Sec s. 424; (it uill be remembered that 
the present extract deals uitli Slilah law). 

7 Jairah!r-ul-Kalam, IV. G3C : i.e., tliere is no 
legal, but only a moral obligation to make tlie 
expected relurn. Note that tliero does not 
seem to be any actual stipulation for the return^ 
but the donee knows tliat the donor makes tlie 
gift in expectation of a .spcelllc return and yet 
accepts tlie gift. 

8 I e. the .author of the S/iarnya’-vl-fulani. 
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Skotion 416. return, but he has the option,’— by which he means to say that the 
donee can elect cither to make the stipulated return, or to give back the 
■subject of tlie gift itself. . . At any rate it is the approved and prevalent 
opinion that .so long as he (the donee) has not fulfilled the stipulation, 
and acceptance and po.ssession [of the return] by the [original] donor 
have not taken place, the donee has the option of either fulfilling the 
stipulation, or returning the gift.”* 


• Hiba bil ’ 
■ Hiba Iia ‘^bart, 

III ’ both 
irr<‘V(i(al)li‘. 


Illiisfrnliup^ 


Rclurn .'ind 
revoc.ibilitv 
of sift. 


416. After Ji ‘ hiba ’ and its ‘ ‘iwaz ’ liavc both been 
conipJctod by possession of the subject of each being given 
respectively lo tlie original donee and the original donor, 
neitl I er 1 he ‘ h iba ’ nor the ‘ ‘iwaz ’ can be revoked. Where the 
‘ *i\vaz ’ or return is made as to part only of the subject of 
flic gift, the gift is irrevocable only as to the said part of the 
■subject of the gift.^ 

(1) D makes a gift of a house to R, a stranger, and puts R in pos- 
session ; and R gives a hor.se a.s a return or ‘ ’iwaz’ for D's gift, which 
1) accepts. Then D purports to ■sell to a third person the house referred 
to 'the sale is invalid.^ 

(2) In illustration (1) if R had not given to D the ‘ *iwaz,’ the 
sale would have been valid, provided that Dhad previously revoked his 
gift, but not otherwi.se.* 

The ruleis the same whether the ‘ *iwaz’ has been stipulated for or not ; 
in other words, whether it is a ‘ hiba bil *iwaz ’ or ‘ liiba ba shart ul Hwaz. ’ 

The following translation of an extract from a Shiah text shows how 
difficult it is to adhere to the theory that a ‘ hiba ba .shart ul ’iwaz ’ is 
a gift and not a sale : that it continues to be a gift and a voluntary 
transaction, until the subject of gift and of the return are respectively 
traibsferred : and that then it “ turns into ” a sale. Many of the rule.s, 
it is clear, are of merely moral obligation : — 

“ The details relating to revocation may be .stated thus : (1) with 
a .sti]3ulation that a return will not be made, there is no question that the 
gift is not obligatory [i.c., it is revocable]-’ , (2) with a stipulation for a 
return, what is stipulated for is absolutely obligatory® ; (3) again, where 


1 .Jimi’-unh-Shittat, 382. ^ 1 1 , (n) it ia not necessary that it should be 

* lied. 487 (eol i.) ; Ball I. 538 (H. 5-8) ; II. completed, (t) it Is revocable. See comment to 

-Jd-i (II. Ifl-19), 207 (U. 4-5). 8. 415 (2), above ; and to s. 420, below, 

* B.iil II 207. 6 I.e., if no return is made, the donor may 

* Compare repugnant clauses in a will. The revoke the original gift. See clause (3) of this 

(irht juristic art is valid, and the second one is passage. The donor has no power to enforce 
assumed to lie done inadvertently. specific performance. See s. 416, above. 
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the stipulation speeifios the return, the specific return is oblifratory, that Section 416 . 

is to say^lhoiloiu'c must make the stipulateil return, otherwise th(‘ donor 

lias the option of lireakiu}' otY the transaetiou' ; (4) where the stipiilatirm 

does not s^ieeily the lelurn, the fullilineiit of the sii])ulatii<n is ot the 

less ohliiratoiy, hut it the p.nties ajrree upon ihe subject (lit , amount) 

of the letiini that is suni( umt , (.".) where they <lo i.ot (-^o ..-i. i') it is 

necessary to make a retuiu of tlie s.mie val.ie. vvluthei it oiisisls of 

another article, or of the value (in money) of llie subject ot tin- origin.d 

<lift) ; it is not obligatory on the douce to make a retiiin of greater value 

than tlie subject of gift Yet the donor may demand it, 2 just as the 

donor cannot be comiiolled to accept th** li>st 'I’he vaoi.- of the g'fl 

must bo taken to be what it is at the time of the Iransfi r ot posK‘s-ion 

if it is transferred subsequentl.> to the dc< laration : or it may bi' fixed 

at the time of making the return.’ 


417. Where a return i.s stiptilateil for, and it is in fact ■ Tliba ba shart 
made and accepted,^ the original gift ami the return (after coiete.ir''^” 
possession of their subjects is transfem d) mutually operate 
in Muhammadan law as reei])roeal considerations, and the 
two together constitute a sale. ’ Sctuhle, subject to s. 351, 
above, tlio whole transaction is governed in British India 
by the Muhammadan law of sale;® and not by the Indian 
(Contract Actor the Transfer of Property Aot.^ 

H ]mri)ortsfo tmnsfertho wholoof his proi>orty to his wife, If, in lion iiiusiratinn 
of dower, but docs not lint her into iiossession, and thereafter Hcx»'cuics 
a deed ]mri)or<.ing to convi'y llic same pro]»erty to another person. 


1 .!</(/ (ir iiKici’iiifiil , f f n It)-. IS (;i) alH>vr. 
t r e , li« iimv tlircaU-M (i) ic\okc Ilie itil'l, 
inil(-.4 .V ret lira of higher v.iliie is iii,ail(‘. \ii 
ili'taiiir is ‘/iM'ii ill tlie Jiiii'iihir-iil-Knl'im on the 
same liiuie (IV (13(5) of a person wlio maile a Kift 
1,0 the rmiiUet of a camel (.ip|Kireii<l> »>! e\tia- 
onliiiary ^.lUle) ami was not satisfleil though he 
was olferetl three camels in return, nor with six ; 
at l.ist nine were otfereil, and he was siitisfleil 
Tills was notliing hut a sale; but aeeording to 
tlie Hociiil Ideas of tlie time, it was a method ol 
forcing till- hand of persons from wliom a fax our. 
or dealings, were songlit. The present writer had 
an expericnee with a Turkish gentleniiin who 'made 
a gift of a Quran to iiim, and expected in return to 
be paid his passage to Constantinople; the history 
of tlie rest of the transactions (tills work not 
being a treatise on diplomacy) Is not relex-aiit 
s Jnmhir-ul-KrtUim, IV. O.'iO. 

♦ lint not until it is made. Sl.'e com nent. 


■' K g , for purposes of pre-emption, in i-pg.nd 
to the tliiee da\s‘ option o| revocation under 
Miihniiiiiuidan law, and in similar matters, the 
Iransnriion is considered as a sale and not .s gift. 
Cf. ahuhim Mimlafn v. llurmnt (IHHO) 2 All S.'.4. 
ffiij-ifxit X. rsmii.f .l/mieii (1870) 7 limn, il C It . 
(o. c.) 27 ; Kynhag i'liouilhry y. Afii’ituunissa 
liibi (11114) 42 Cal. .101. 

C Tliat law Is not superseded for all purposes 
111 British India, e g , not tor pre-emption ; cf. 
/’(•/« V Muzaffiir (1882) .■> All. 0,".; Amittd v. 

17 Ml. t.')4. 

7 When B. 3.)1. alioxe, is Inapplicable, there 
would he no little ilitlicuity in considering tlie 
transaction as satisf) ing tlic preliminary Teifuirc- 
meiits for the formation of a contract. The 
point, however, is not likely to arise ; it would 
only be of liiiportauce if it arose with regard to 
some matter In which the Indian Contract Act 
mid the Miihaiiiniaiinn law are In roniliet. 


31 
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Skction 417. 

Ilhietralifin. 


Whiio iitiiiM 
hlipiil. ill'll till , 


It tu'Oil not be 
nmdr, but it 
in<vde, it, villi 
(.nise the iirvin.il 
Kilt to be 
irrevociibli*. 


Ketlirii like a 
in-li Kilt, 


If llio transfer to IF was made as her dower, it is a contract with a valid 
consideration, and enforceable without possession b ein g given to the donee 
Blit if it was a mere gift, then po.s.session would be required to perfect it. ^ 

The following is t ranslated from a Shiah text : — “ The donor may 
stipulate either ” (I) that no return should be made or (2) that art'turn 
should 1)0 raatle ; or (.‘1) he uuiv make an absolute gift without rcfi'ii'iiee 
to any return. 

“ (1) As regards the first ca«e, no dilticulty arises in concluding that 
the donee is not reipiired to make any return ; and if the gift is not 
made to a relative, nor with the intention of approach (to God) etc., the 
donor may revoke it so long as its subject continues to exist. (2) Where 
the donor stipulates for a return, it is evident that no question can arise 
a.s to its validity; in such a case he may either (a) specify the return that 
has to be made, or (b) leave it unspecifierl. 

'• If it is siiecificd, the stipulated return must be made; with the result 
that if the donee gives the stipulated return, and the donor receives 
it, the gift beeoraos irrevocable ; but if the donee does not make tho 
stipulated return, the dfuior has the option of revoking his gift. Tlius, 
what is meant by saying that ‘the stipulated return must be maile,’ 
is this, that if the donee desires that the gift should take effect (irre- 
vocably), he must make the stipulated return , and not that there is 
any absolute obligation on the donee to make the return. In other words, 
the donee is not bound to make the return ; namely, if ho chooses, he has 
the option ol giving back the subject of gift itself, and making no return. 
It is evident from this that when the donee makes a return, it is not 
binding .so long as the donor does not acceiit it. For the return is like a 
fresh gift. Traditioas are in general terms, to the effect that revocaf ion 
is valid until a return is made, and that the donor i,s under no obligation 
to accept it ; nay, I'Ven if he accepts or agree.s to the return, so long as 
he has not taken possession of its subject, he has the option of revoking 
it (his original gift); and inasmuch as there is no authority to the effect 
that this is one of those transactions which can become obligatory 
(irrevocable) 3 before accexitance and possession, no such inference (in 
favour of its being irrevocable) can be drawn from (the ordinance con- 
tained in the Quran) ‘fulfil covenants,’^ being in general terms, as some 
have supposed ; so also no such inference can he drawn from traditions 

I Macn. 210-219 (ease 15) ; Ghulnm Mu»tafa » See comment to i 420, below. 

V Hurmat (1880) 2 AM. 854 ; Khamrunnimi * Referring to Quran, II. 172, riled in the 
nliat Bibi Janbi v. Shah Hazaratt Saib (1911) Introductory Chapter. See also comment to 
Mad. L. ,T. 958. s. 408. nd fin., and the extract translated from 

» Thl« seemg anpererogatory ; but the donor the Jawahir-til-Kalam, IV 01$), in the comment 
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(authentic though they be) as the one in Avhich Abdiillali ibu Sinan Section 1 17 
reports: 'Ho (Imam J’afar-us-Sadiq) said: “The gift is valid (i.c , 
irrevocable) for relatives, and for one who has given a return foi- hi> 
gift, and in others revocation is allowed.” ’ 

418. Where a ‘hiba ba sliart ul ’iwaz ’ or a gift with , 

a stipulation for a return is made, and the stipulation is " ■ 
unlawful, both the gift and the stipulation are void.- 

'I’his section is based on the following from a Shiah authority • "Now 
as to the stipulations which are unlawfid : (these arc) .-sUch as may be 
‘ inuqtaza-i-aql ’ (unreasonable), for iivstance, the dooor says : I give this 
to 3'OH. and make a condition that you should not sell it. and yon sho'iid 
not make a gift of it to others,’ m such a case the sti]mlatiou is 
inva'id : regarding the validity of the original coiilrant ^gitt) there arc 
two ways (of cousidering it), or rather two opinion*, and the better 
opinion is that it is invalid. 

With this should bo compared the rule ol Hanali law, that the 
ounditiou is always void, aud the gitt valid. Ju.st as the llauafi jurists 
consider the use of the word ' hiba ’ coucliisivo to show that the whole 
‘ doiniivium ’ has been transferred, and neglect .ill other words in tin- 
declarations of gift, and the iShialw look at the whole of the declaration 
and see whether the ineaning gathered from the whole ol it can lie gi\en 
effect to, so, similarly, if the condition is illegal, the Shiah lawyers do not 
merely reject it, and give effect to an absolute gilt, but avo.d both tlie 
gift aud the stipulation if the two are inseparably liouiiccted witli each 
other. The rule obviously cannot apiily where the ‘ hvvaz ’ is not stipu- 
latcil for— i.e., in a ‘hiba bil ’iwaz.’ 

8ee illustration (3) to s. 393, and illustiation (2) Ids 3S7, abo\e 

419. Where the original gift or the return is, or becomes, w ht i. . ith. . 

void wholly or in part, the return ‘ or original gift respec- J,!'® 

tively may be revoked, wholly or in part,® provided that (1) 

the original gift eannot be revoked in circumstances in 
which it would have become irrevocable without a return 
having been made ; and (2) the return may be revolted 
even though it has increased or diminished in value. 

1 Jaim'-iMh-ShUlat, Z62. C Bail 1 ."iSI (//. 1-2). 

2 Sec commeut. 7 Bail. 1. I>33 (H. 14-17) Sw us. 424. i t neq., 

i Jam%’-mh-Sk%tlut, 381 . below. 

4 Bad. I. 583 («. 27-32). 8 Bail. I 533 <«. 32-34). See ss. 424, et saq., 

Ba//. I. 533 (3id); Uud. 487. below. 
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Section 419. (1) Tf the father purports to make a gift out or the ])ro])erty hcloug- 

lUusiratwne. ing to his minor cliihl, ami receives a return or ' *i\vaz ’ for such a gift 
from the donee, the original gift is void, and both the original gift and 
the ‘ *iwaz ’ may be revoked. ^ 

(2) A person makes a gift to a minor, and the father of tlie minor 
])urport8 to make a return for the gift out of tlie minor's property, — “ tlie 
exchanging is not lawful, though the gift were made on condition of an 
‘ *iwaz.”’ Hotli the original gift and the ‘ 'iwaz ’ may therefore be revoked. 

(3) D in his death illness, purports to make a gift to 11 of tlie 
whole of his ])roperty valued at Us. 000, for which It makes a return 
If the value of the return is Its. 4(X) or more {i.e , U\o-thirds of f)'s estate) 
the original gift and ‘ Mwaz ’ are both valid. ^ 

(4) In ill. (3) if the value of the return is Its. 300, then the gift is in- 
valid as to Its KK), i.e., ono-.sixth of it. The donee may, in such a easi-, 
either pay its. 100 to the hcir.s, in which event tlie gift and ndurn both 
become irrevocable, or he may return the gift and demand back the 
return which he had made. 3 

§ 8. — Revocation of Gift 
(I) Normal Revocability of Gift- 

outs, ire 4 - 20 . Subject to 8S. 422 — 429, below, the doiioiMiiay 

revocable. rcvokc tlio gift, ^ cvcii wlioi'e lic luiH purported to waive 
his right of revocation at the time of or after the declara- 
tion of gift ; provided that wlierc lie has accepted something 
in return for the waiver, he cannot revoke the gift.'* 
iihuiriiiwn) tollowing are valiil forms of revoe.-il ion : “ I have riivoked 

the gift." or, “ 1 have restored it to my o\\n propeitv." or, “ 1 lia\e 
annulled or dissolved tlie gift," or, " I have relr.veted, or taken liaek 
my gift, " or, 1 demand the re.stitution ot my gift.”'- 

(2) lint a mere resum])tion of the subject ot gift is not a valid revoea- 


1 U.ail 1, .Vl.'i (pnr 3). 

2 lliiil I -vr. (|i.ir .1) Si-i-s HIM). Ill 1(.« 

I li.iil I 2 n-j-.) 

* i'lii.'.nvmllii \ ('urnnihhiii (\'^\\) Itniii ill. 

■ Itiiil I. '.OS (/ Sin, .'.i'l, -.iS (i«r i). II 
io:., (// I'M.'.). Uni l.s(; (ml I) Till* Bill 
Mils Iwlil III III’ li'Xiiknl III I'.iMiiil \ Htiuiji Siiiii- 
Wir/;i (I8'.)‘t) i.l Ibim l.ii n Tiaiislcr 111 I’ni- 
imlv Art, s. rill, \\liiili iliirs mil .illiiw Kills In 
III' irvuknl unless innilr ri-MH"ililr bj .i^ns-iui-iil , 
iviul .1 Kitt nivuu.iblu at tliu uieru willul Uic (tuiinr 
Is iluiUcnl to be viiid. On Hu- ntlirr luiiil, a 


tliliiK Iriit Ki.UnilnilsIv, rvru it Ini a s|)iiilir 
priinil. 111.0 111- ilriiiiiiiilril bark Mitliiiithr |irlliiil 
iinilrr llir liiili.iii I'liiili.iil .\rt, h I'l'l. Kor 
Kniiiuii l.iu srr .lust III ,11 7, i "It lliosr lliat, 
rro'ixr Ilir liiMin |iiiiM‘ iiiiKialrliil, \\r liavr li\ 
nur miisfiliilinii Korii lra\r In irMikr llir Kilts 
on rril.iiii livil Kr-inii'l'* , " Kills lirlMrrii liiis- 
liaud and nilr and tiniii iliild In |iarriit wm 
subjurt In soinr riiini)lii aird irsti'iilliiiis (srr 
Digust. X.MV.Tit. 1). 

B llail 1. r.il ; IJ. iO.'i /> 10. Sees, .'ir, abii\ i. 
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tion, nor does a sale i)uii}oite(l to be made of the gift pr<j])erty, operate Section 420. 
as such.i 

Revocability is one of the main characteristics of a “ voluntary” voluntary 
transaction m the eye of Muhammadan lawyers ; an obligatoiy revocable, 
transaction being. frequently opposed to a “ revocable ” one.® 

The following words of Lord Coke relating to English wills are not 
inapplicable to the Muhammadan law of gifts: — “If a man make his 
testament and last will irrevocably, yet ho may revoke it, for his acts 
or his words cannot alter the judgment of the law, to make that irrevoc- 
able which of its own nature is revocable.” ’ lint of course, the right 
of revocation may bo validly parted with for L-onsideratioii. 

421. A gift may be revoked as to only a part of the revocation 
subject thereof ; and where the cause making a gift irre- 
vocable applies to only a part of the subject of gift, the gift 
may be revoked as to the other part of the subject.^ 


422. A conditional revocation of gift is not valid ; nor conjiuonai 
if it is referred to a future time.’ 


If the donor says “ whoa the beginning of this month comes, I liave 
revoked,” the revocation would not be valid, because it can neither be 
suspended on u condition nor referred to a future time.^ 


(2) Revocation how completed. 

423. (1) According to Haiiafi law, the revocation of j. nvy.uiL.\w: 
a gift is completed either by an order of the Court cancelling fm',pi“truii”e”t- 
the gift, ^ or by the donee consenting to the revocation of 
the gift ; and,® in either event, the subject of tlie gift re- 
vests in the donor without taking his possession. ^ Where 
there is neither a decree of the Court, nor the mutual con- 
sent of the donor and the donee to revoke the gift, the revo- 


I Bull. I. 524 ; U. 2U7. 

t Cf. Ball. I. 508, (i)ar. 3), 549 (1. 0), 550 (//. 3. 
20-25) , II. 211 (U. 9-11), 212 (par, 2), 228 (|mr. 
2), 227 («. 4-15). 

a Vj/uor’» Case [16091 8 Hep. 80o, cited in In 
re Ileus Walker v. OostiH(1914) 30 Tunes I,. Jl. 
637. (per Evans, 1*.) (Probate Division). 

« BaU. I. 520 W. 17-18}; lied. 480 (col. U), 
487 (col. 1.). 

5 BaU. I. 524. 

< Ued. 480 (col. 1.). 487 ; BaU. I. 527, (par. 3). 


52 i ill. 10-12); hJiuiet Hoindn v. K/mbunniumi 
(1889) 11 W. K. 320 ; Sheik Jeetoo v. M(. Budttu 
(1837) 03 S. D A. Hep. 189. 

1 Biill. I. 527 (II. 22-25). In 11. 14-16 It is 
stated tliat there i.s some doubt \\hethcT a Te\o- 
ration by mutual eouseut amounts to a “ can- 
'ccllatiou ; " Uie ton.l"ii<-v ot precedents Is 
(/. 17) stated to be iii ra\our ot its being consi- 
dered a caiicuUaUoii , and the ellects of cancella- 
tion are stated (U. 22-25) to the same etfect as 
a. 423. above. 



486 


GIFT; REVOCATION 


Section 423. 


S. bHIAH aud 
8HAn‘i LAW : 
Order of Court 
not iieccastary. 


Irrevocability 

from— 

(a) relation 
between parties 
(I) coimaii' 
gulnity 


cation is not complete unless and until the donor lakes 
possession of the subject of the gift. * 

(2) According to Shiah ^ [and Shafi‘iJ ^ law tlie revo- 
cation of a gift is complete without any decree of the ( Jourt.-^ 

Explanation . — ^Neither mere re-assumption of the sub- 
ject of the gift by the donor,- nor his purporting to alienate 
it,* constitutes a revocation of the gift. 

“ Should the donor die without affording any other proof of his 
intention to retract the gift” — than mere rc-assuinption of the gift from 
the donee — “ it is still, although found in the donor’.s possession, the 
lawful property of the donee.”* 

Can the donor come to the Court for revocation (d' his declaration 
of gift when it has not been completed by transfer of possession '{ It 
has been held that he cannot. * Tn the case referred to, the donee was 
a niece of the donor's so the gift could not hav(‘ been revoked. 

(3) Gifts that Cannot be BevoJcrrl- 

424. According to Hanafi law gifts in favour of relations 
within the prohibited degrees cannot bo revoked. ’According 
to yiiiali law a gift to any relation by consanguinity is 
irrevocable.^* According to 8hafi*i law a gift may be re- 
voked when it is from a father or other patmnal ancestor, 
to a cliild or other descendant but gifts between all other 
relations by eonsaiiguinity are irrevocable. 


1 Hail T :<>7 (II L'S-:r.): UimI I87 nitrrf 

the lioiitT Ink k uf IIk-i'iII. Ik- 

iiiii'tl. coiHiMit. iiiipliodK It. IH aibleil Uuit Uu* 
(biniT bus III) iKiwiT ti> n-vokc liis nmwti* (•> 
iliiiior takiim li.ick I Ilf siibjui t 111 Kin. 

2 Kail. II. 20.'> ». Id, nIiiiK Mif Tahiir-nl- 
Ahkaw iroiii Mss ni the traiislalor ol (hr Imu- 
meeii Jlif/ttl, \til. I Sfmlilf this uiiuki U* mutlfr 
tiir ap|ili<'.tli<iii i>f e\lilfiiif asli> wlifllin thrlf 
was aiiv iiitfiitit)ii to revoke. 

J The MiiJiiiHil-'l'nlibm :i«cl lU fuiuiiifiil »li» 
not seem to nieiil luii any ilf< iff ot Ihf Court ; Jt 
woiil.l therfforf sffiu that the Slull'i law agrees 
with llie .Sliiali law on tliwiHilnt oa on so luAii.v 
others ; thoiiKh see ». 124, below. 

• « Kuil. 11. ::07, (/;. 0-10) •• others maiiiUin 

tliat It (ciz, the .ilieiiatiuii) would bo valid, bu- 
‘cause he has ‘power ol retraction'; but the first 
.opinion twliieli Is given above) is best supported." 


/ imno ItJi, \ Jtin •'<hi(li (IS'i.S) Jii All. 
sees above 

fi lied lytiOol II ), Hill r .Ul, IJ,'. (MID , 
.M.V<ii, Jl>, K,iil II., ■_•()". (//.!) i:i), 2117 (/. 1.) 
.Some hlii.ih .iiilhoMiies hiilil fh.il when the gilt 
is to others than |(.iieiits. il nuix |,f i,. Miked, 
Maui.. Jte2-20.: (.•as,. O) meiitioiis (he rev ni at ion 
ol a m't to .1 son's dauKlitei , .and savs " there Is 
a .spisiul f.Vfiiipti(in III thf uise ot .i donation 
Irom a l.ither lo .i son or Krainlsun. the resump- 
tion ol which IS del lined allovv.ihle ” Thla Is 
I lf.iilv erion, sills, iinl, ss the pintles weic govern 
ed l>> .Sh.itl '1 l.iw, sue comment. 

I “AecorUmg to the Klmztiiuil-ul-Miiniiit re- 
lationship ansimj horn losteiago or alhnily does 
not bar revoiaition." .Vmeer All, 1. <J4, 

H Jau:tthir-ul-Kttlam. IV. oao. 

9 lied. 48 j (col. li.) ; Minluij, 285. The Maliki 
law Is said to be the same : Ameer Allj I| 81) 
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The plaintiff made a gift to her huaband’H nephew of the whole Section 424. 
of her pro])crty on tlie loth September 1908. She then sued to have iiiuyiration. 
the gift revoked. Held that the fact that a village compriseil in the gift 
had been partitiotied at the inwtaiice of the donee before the institutioji 
of the suit , did not amount lo sneh a substantial alteration in thi‘ iibjcrt 
of the gift as to make the gift irrevocable.* 

The following is from the “ .Jawahir-iil-Kalain ’ (a Shiah te.vt)- 
“ ‘Kabul ’ oi- eoiisaiigiiiiiity in this connection ineaiis any relation 
whatsoever by blood, known as ‘na.sab,' however distant the kinshi]> 
be, and even thoiigJi it be siieh as does not estalilisli ]>rohibition to marry, 
lint as regards what is related from .some jurists to the effect that the 
term is limited to those who are ]>rohibite<1 from intermarriage, it is 
a rare oiiinioii. and oiien to be refuted from what you have already 
learnt.”'* (ff. the passage from the ' 8harh-M nma’ in the eomnient to 
s. 420, lielow, which refers to “ near ” relatives. 

It will be ob, served that under Shati’i law' the only instance in 
which a gift between relations by consanguinity is revocable, is where 
the donor is the father or other paternal ancestor of the donee. Under 
systems otlier than that of ShafiM the gift to a descendant cannot be 
revoked in any case, being to a ])er.son within the prohibited degrees. 

The explanation of this strange contradiction between the schools of 
Shafi4 and others is interesting : Shafih bases his rule on a tradition 
that the Prophet said, “Ketract not gifts.” ITiia is taken by the other 
exponents of the law to be merely recommendatory, and not a positive 
injunction with legal force. On the other hand, Shafi'i gives it legal force 
and deduces therefrom a general rule that gifts are not revocable; at the 
same time he bases the exeeiition to his general rule and permits revocation 
of gifts to descendants, on the ground that the father and other ascen- 
dants have “power ” over the property of their descendants. Sees. 2fM), 
above, from which it will appear that all the .schools are agreed that 
the father has a riglit to apply the child’s property to the maintenance 
of JiiiiLself and of the child ; but Shafi’i alone draws from this rule the eon- 
clusion that the father has such a ‘ patria postestas ' as to entitle him 
to deal with the property of his childrcn, even though they bo adults, 
and, accordingly that he has the power to deal with property uliich the 
descendant has derived from him. See s. 348, above and comment 
thereto, on causes of irrevocability. 

425. (1) According to Hanafi law a gift cannot be 


1 A/aafrut Bu$ain v. Qhafur-un-Jium (1914) 30 AH. 3.33. 


(U) Affinity 
betn-eea 
puttes. 
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gift; revocation 


Section 425 . 


(Shiali lau). 
Ke^n('ati<>Il rit cilt*! 
in favour ot 
liuabancl or wito 
permissible, but 
abominalile. 


(h) death. 


(c) ehnnge in 
subject ol 
gift, nr its 
traiisicr. 


revoked where the donor and donee are husband and wife, 
or ‘ vice versa.’ ^ 

(2) The Shiah authorities are not unanimous on the 
point whether it is iiermissiblc to revoke a gift in favour of 
a husband or wife. All Shiah authorities are agreed that 
to revoke such a gift is abominable, but the better opinion 
is that it is not unlawful.^ 

Explanation . — The rule above referred toapplies in cases 
when tlie relation exists at the time of tlie gift ; and a 
marriage contracted subsequently to the gift doea not make 
the prior gift irrevocable, nor does a gift made during 
marriage become revocable on a dissolution of tlie marriage. ^ 

The following is from a Shiali hook of antliority : “ Irrevocability 
may arise from the fact of his (the donor’s) being a near relative, even 
one with whom marriage is not prohibited ; or (accoiding to the better 
opinion) from the fact of their being husband and Avife.”® The author 
of the ‘ Da’ayam-uMslam ’ (an authority binding on the Daudi and 
Snlaimnani Shiahs), it is laid down that gifts between husband and 
wife are not revocable. * 

426. A gift cannot be revoked after the death of the 
donor or of the donee.’’* 

427. (1 ) According to Hanafi law a gift cannot be revok- 
ed after the subject of the gift has (a) perished ; ® or (6) been 
so changed as to see to lose its identity ; ^ or (c) been alienated, 
or transferred ® by the donee ; ^ or (d) increased in value, ® 


I Bail, I, ri25 (7th) ; Hcil, 490 ; SMih Makdum 
Balhsh V, IMf AH (1834)6 S. D. A. Rep. 355 ; 
Morley, Dig , I. 209, s. GO. 

* Ball. II. 205, 200. The Lum'a conaWerB 
the better opinion to be the otlicr way: see 
rominent. Syed Ameer All I. SO'OO.BlatoB that 
the author of the ‘ Mabsut ’ referred to as the 
‘ Shaikh ’ takes the same view ; and expressea 
t he view that the law as laid down in tlie 
Khara’ya-ul-Ulam is not very different, 
" ronsidorlng how much tlic moral is mixed up 
in tiio ‘ Sharaya ’ with tlie legal.’' The author 
of the Shara'ya-vl-ItJam, however, frequently 
draus attention to the distinction between 
moral and legal oMlgatioii : See s. 5B, aliove. 

3 Shtirh-i-Lum’a, I. 232, 


« mAavam-ulrlthm {NoUt). 

5 Bail. I. 525 (2iid and 3rd) ; lied. 480 (col. 
1 ) ; Macii. 212 («. 1-2) ; Macn. 215. 

0 Bail. I 524 (par. 3), " for there is no means 
of liavlng recourse for its value, since the con- 
tract was not for value. Bail. II. 25, ll. 14-1 e. 

T See Bail. I. 525 (Oth) ; as grinding wheat, 
baking flour, and churning milk into butter, 
lied. 480 (coi. i.) makes the gift of the wheat, 
flouror milk irrevocable. Turning a bath Into 
a dwelling house, without making any addition 
to the building, does not make it irrevocable, 
nor vice versa: Ball. I. 620 (ll. 6-7). 

8 Bad. 1. 525 (2nd). 

9 Shah Makdum Bakhsh v. Lulf AH (1834) 5 
S D. A. Rep. 356. 
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owing to some accession thereto which is inseparable from Section 427. 
it,^ or owing to its being moved from one place to another,^ 

(2) According to Shiah ® and Shafi’i law a gift be- ^ 

comes irrevocable under clauses («) (b) and (c), above. The 
Shiah authorities are divided as to whether a gift eaii be 
revoked after the donee has caused any increase or profit 
to accrue to the subject of the gift.-’ 

I. “ It is .said in ‘ A1 Murasim,’ that a gift to a stranger is of two 
kinds, (I) what cah bo consumed and (2) what cannot lie. (1) If it be 
such as can be consumed, like ineasureable articles, and it is consumed, 
then there is no revocation. (2) What is not such is of two kinds : (a) one 
for which there is a return, and (h) one for which there is no return, (o) In 
the fprmcr case there is no revocation, and (6) ui the latter revocation is 
allowed. II. In ‘ A1 Ghunia,’ the author idacos under the kind in wliich 
revocation is not allowed, (1) such iti which return is stipulated for, and 
made ; or (2) iu favour of a relation , or (3) the person to whom the 
gift is made is such that by the gift having been made to him, approach 
to God is the result. Under the latter class he places all others.”* 

428. A gift cannot be revoked for which an ‘ iwaz ’ or ’ 
return '' has been given to the donor, either by the donee 

or by a third party.® 

429. A gift cannot be revoked the subject of which 
has been transferred in any manner whatever from the 
donee to another person. ^ 

(^) Gifts of which the Revocability Revives. 

430. (1) Where a gift has become irrevocable (under 2,” gift.”* 

t Up< 1. 486 (col 1 ) ; Bail. I. 525 (4th), f.g. The niimbera and letters are mine. “ Where one 
plastering a hoiiso with mortar or rlay ; or shut- person makes a gift of a horse, and the donee 
ting up a door In buildings, or repairing them. has it trained, there is no power of revocation 

* " According to AhooHiincefa and Jilubam- <••• the part of the donor"’ 4mepr Ml, T. 94. 

mad": Bail. 1 525 (f. 15). Some Shiah .anthorl- •''* Rail. I. .52.5 (5th): IT. 205. (//. 16-19), 207 

ties go so far as to hold that mere nsc by the (W- ’•-7) Ifed. 486 (col. i ). 

donee makes tlie gift irrovucablu. But the oppo- • 6 lied. 4R6 (eol. il. par. 6). 

site opinion is said to bo more reasonable and 7 Ball. f. 525 (1st), wliether t>y sale, gift or 

approved by the Skaray’a-ul-lslam. death ; Shah MaUlum linkhsh v. LuJIJ Ah (1834) 

s Shiah law : absence of Increase as a cause 5 S. D. A. 355 ; .Morley f. 269 s. 60 ; Wajeed Ali 
preventing revocation from Ball. U. 205 (par. 3) v. AMul Ali [1804J W. K. 121 (alienation by 
208 (case 4), 200 (case 6) ; the difference of view donee ; though the gift was to a son and would 
IS mentioned in Ball. II., 200. have been IrrevoeaWc on that ground too). 

• JauMhir-ia-Kalam, IV. 631. fShlah Text.) 
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Section 430. 


iHnitrntinit't. 


Addition 

porWlilns, 


Diminution In 
\nliie risf 
do<‘'» not revive 
revwaliditv 


Not ref riwpei f iv i-. 


lllliulmlinii 


On revoe.it ion 
ilonor not, to be 
coinpensuted for 
deterioration in 
Diibjert of Klft. 


.s. 429, above) by reason of the donee having made a second 
gift of its subject, to a second donee, and subsequently the 
said second gift is revoked, the first gift again becomes 
revocable. 

(2) iSavft as provided in sub-section (I ), above, a gift 
having become irrevocable under s. 429, above, does not 
again become revocable.’ 

(1) III l!M)n l) niako.s a gift (refi'rrofl lo liolow as tlui lirst gift) of a 
Iiorse t<i 1^, a stranger, without return, lii liMtl li nuikes a gift (refer- 
red to below as iJie second gift) of the horse to Ra. In 1!)03 li 
revokes the seeond gift and takes back tlie horse from Ra. Retween 
1901 and llKk3 the first gift cannot be revoked (by D) ; but it may bo 
n’voked after ltK)3 (or before 1901). 

(2) 'Pho first gift referred lo in the last illustration would have 
remained irrovoeablo in and after 1903, if R had got back the horse 
by purchase or had inherited it.t 

431. ^Vhcrc the right of revoking a gift has been lost 
owing to an addition being made to its subject, the right 
revives on the addition perishing or being destroyed.^ 

432. Where the right of revoking a gift has been lost 
owing to (he value of its subject having increased, the right 
doe.'s not revive on a subsequent diminution in its value. 

(■')) Effect of Revocation. 

433. Where a gift is revoked, the donor becomes 
entitled only to the future rights in the subject of the gift, 
anti not to rights referring to prior transactions.’ 

D make.s a gift to R of a hou.se. Another house adjacent to the 
subject of gift i.s sold, and then D revokes the gift , he has no right of 
firc-cmiilion over the adjacent house.* 

434. Where a gift is revoked, the donor cannot claim 
any compensation from tlic donee for deterioration in 

1 IJail. 1. .'^,20 {p.ir. 4), !V27 (H. 1-3. 18-21). s Hail. T. .'■.26 (Wj 18-26); 

* Rail. I. V 2 ii ill 11-13). 4 Hail, 1. :V26 (lit 30-86), 
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or daJiiage to the subject of the gift that has taken place, bKcrioN 434. 
or been caused while it was in the possession of the donee. ‘ 

435. (1) According to Shiah and Shafi’i law, whore a ^ 

” ^ Imi reiiM! wliicli 

gift is revoked, the donor is entitled to sueli incn'ase 
or profit accrued from the subject of the gift as cannot be .i.moi'r ’ 
separated from it, or as was formed, or in existence, at the 
time that the gift was made.^ 

(2) Where, as the ro^sultof the donee’s act, any increase t.jji i hau 
or profit has accrued from the subject of the gift, am I then 
the donor purports to revoke the gift, then according t(j 
those Shiah authorities wJio consider the revocation valid, 
the donor is obliged to give to the donee by way of compen- 
sation half of the cost to the donee of bringing about the 
said increase or profit.^ 

Explanation , — Tlie donee is entitled to such increast^ 
or profit as can be separated from the subject of gift, whe- 
ther or not it was formed at the time of the gift. 

D makes a gift of an orchard to R. 1) then revokes llic gift 'I'lic itiuMiun, 
fruit belongs to i), if it was on the trees when the gift was made , other- 
wise it belongs to R. 

Thus it will be seen that on a gift being retracted. - 

1. When there has resulted any defect or defieiency in the .suliject 
of the gift, it must be borne by tlie original donor , 

2. When there has result«*d an accretion or increa.s(‘ in 1 he property, 
or profit acerued from the gift, and it has not been caused by the donee, - - 

(«) If the iuercasi', or profit is uniterl to the original gift and cannot 
be si’parated from it, it belongs la the donor , 

(h) if the increase or ])rolit is not so united and i-an be M'lmraleil, 
it belongs — 

(i) to the donee, if it eamc into being entirely after the gilt, 

(ii) to the donor if it was formed at the time of tlie gift ’ 

3. When there lias resulted an aeeretion or iuereasi' in the subjeel 
of the gifteaused by the donee’s act, the donor innst hear half the cost of 

1 Ball. II. -JOS (foarlh). . IJ i. . O.iiiis. 1 r. 7!i 

I Bail. II. 208 (fourth). Cf. Indian Oontrart ■ Bail 11.200 

Aft K. 163; and the Koiiuin law of Six’i iflratioiis, a Ball. II. 208 



492 


GIFT OTHER THAN ‘ HIBA * 


Section 435. the addition.^ According to some authors, such a “use ” of the subject 
would debar the donor from revoking. 

Donee may >ise 436 . ( 1 ) Until (but not after) the revocation of a gift 

until rcvocii- is Completed in accordance witli s. 423, above, ^ the donee 
may use and dispose of the subject of the gift. 

(2) The donee is not responsible for any loss to the 
subject of the gift while it lawfully remains. in his possession 
Oil dcinami by aftcr tho revocation of the gift is complete, unless, after the 
gilt to be revocation is complete, the donor has demanded restoration 

re urnc . posscssiou, and the donee has refused to restore it.^ 

§ 9 — Voluntary Transfers other than 'Hiba.' 

(1) ‘Sadaqa,’ or Gift with a Religious Motive. 

■ sadaqa ’ is gilt 437 . ‘ Sadaoa ’ is a transfer of property or rights in 

with religious ^ r J 

motive: all rcspccts like a gift save that a ‘ sadaqa ’ (a) is made 

irrevocable j; , . , . ... .... 

oceeptanue not out of a dcsiro to obtaiu roligious merit ; * (h) it is irrevo- 

necessary. oablo whether made to a rich or a poor man :•'’ ( c) it need 

not be expressly accepted. ** 

‘ Sadaqa ’ is the word ibsed in tlio ‘ Quran ’ for alms : 

“ A kind speech and forgiveness is better than alms (‘sadaqa’) 
followed by injury. God is rich, clement.” Sura II. 205. 

•satiacia,’ q’ho ‘ Jawaliir-ul-Kahiiu ’ (a Shiah text) refers to a tradition of 

‘ hadiyr Imam Ja’far us Sadiq having said : — “ ‘ Sadaqa ’ is an imiovation ; at the 

distingiiisiied. time of the Prophet people used to give only as ‘ hiba ’ and ‘ nahala.’. . 

Hence in a quotation from ‘ Tai ’ it is .said that when a reward (from 
God) and approach to God are intended in a gift, it is termed a ‘ sadaqa,’ 
and so a distinction arise-s between it and a ‘ hiba ’ or a ‘ hadia ’ ... If 
one adds (to tho declaration of gift) tho words ‘ for the sake of God,’ 
that is to say, he joins with the gift (the intention of) approach (to God) 
it is not proper to revoke it . . . . ‘ Hiba ’ is thus more general than 
‘ sadaqa,’ because the latter has the condition of approach (to God), 
which does not aeeoiupany the former. ‘ Hadia ’ is still more limited 

1 siul. li. :««> B.U1. 11. -^^4. 

2 liiul r .V.i7-.'>28. refers ilin-itly oiil> Iti e.iii- Sees ji, jibove , MiiUiuj, 23a. 

I elliitiyii by tbe Court ; but it is presumed tliat j Ddil. 1. ."ilj («. 4-5) , cf. Gulam Ummin Saxb 

the Slime rule would iipply to revocation by Aiji Ajim Tadattuh Saib, nud vice versa (1S6S), 

mutual I'unscnt. Cf. Indian Contract Act, 8. 4 Mad. 11. 0. 11. 44, 47, which bIiowb bow closely 

1«1. gailagii IS allied to teadf. 

a Ued. 4St); Bail. 1. 545-574, 51tf («. 13-15) ; 5 BaU. 1. 545 {Ik 17-lU). 
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in iucanitig, because it requires the carriage of its subject troni one place Section 437. 
to another. So it cannot be said that one has made a ‘ liadia ’ of a 
liouse or of landed jmjperty, rather it .should be said he has made a 
‘ hiba ’ of it.” 1 

“ Reward from Cod is a return, and so it {viz., a ‘ sadaqa ‘) falb 
uuder the class of gifts for which there is a return” - (and as such Is 
irrevocable). 

A donation of ten ‘ dirhams ’ to tw«) men may either be a gift or .i •Siid.i.i.i' .nut 
‘ sadaqa.’ Imam Abu Hanifa is reported to have held that if the donees 
are poor the donation becomes a “ sada(|a,’ (*’ Hanifa has construeil 
a gift into alms wlien the object is a poor man ”) and ‘ vice versa 

It will be remembered that when a " Inba ’ is made to two or more 
donees, and the subject of gift i.s not ])artitione«l amongst them, imam 
Abu Hanifa holds the gift void under the iloctruie of ‘ inuslia',' and the 
two disciples hold it valiil. The two disciples would equally, therefore, 
hold it valid if it is a ‘ siwlaqa.’ Abu Hanita’s opinion is recorded in 
two ways. In the ‘ Jama tSaghir,’ it Is stated to be that if it is a 
‘ sadaqa ’ he hohls it valid ; but in the ‘ Mabsut ’ he is stated to ha\e 
held it invalid even if it i.s a ' .sadaqa.’ ''• 

(2) Gift of a Debt or other Obligation. 

438 . Subject to 8S. 439 and 440, below, the right to r, .,,, 1 ,., ..i 
recover a debt or enforce an obligation may form tlio sub- ' 
ject of a gift.^ 

'Tins is in ])art covered by s, 3(Ki, above. ,S(r also s. 3()!». above. 

So a pMision under the I’eii.sions Aet, XXIII of 1S71, s. 7 (2), mnvform 
the subject of a gift, the division being ba.sed on the .\et, -md 
not the .Muhammadan laii : anil rent may be remitted, the remission 
o])erating as .1 gift i\hich becomes complete at the terniiiialion of the 
period when it becomes due “ Nee also ‘ Kbrahiiubhai c (bilbai. "^ 

439 . ( 1 ) According to Shiali Itlnia ’Asliari law a (shi.ih 
debt, or “ wliat re.8ts on the obligation of another,” eamiot niolcaimt 

not lr.iii..f('r- 
rcil 

\ .Jniviihif-iil-luiUm.iX \)V, „„„ ,r„v.Tiii-il, l.^ ih,. Tr.uiaVi ..i 

2 ••J'.):; (Shiiili ti vl). I’nipertv Vrt 

I lli'd. 4H.'> (ml I.-II ). > Niihihuii.iti,.iii \ Uiiji.'ii Ht/ii (ISS7) ',1 .\11 

* Uiiil. I. J1 20a (lur. 2), ie!.Uia> it 21.1 

111 a rrli'siijc of tlie ilelit or ubligatiou. Tlic ' 6 Hiutel //uhm-i/i \ KwOttnutsm (ISOU) 11 . 

authors ol the MubiiU and the Jami’-uah-Hhiltat U. 3:10. 
seem Ui aarre wiUi the llamitl view. The hiw Is 7 (1002) 20 Uoiii 577 
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(JUTS OTHKR THAN ‘ IIJ BA ’ 

be tiie subject of a valid gift to any donee otlier than the 
debtor, or ]KTson on whom the obligation rests.’ 

(2) Aceording to Siiiiiii law the gift of a debt to a 
(lono(! other than the debtoi* is also valid, provided that the 
donee is asked to take possession of the debt.’’ The Shiah 
Isniaili law seems to be to the same effect.^ 

(.4) Semble, the Transfer of Property Act, Chapter 
Vlll., now governs the gifts of debts and obligations made 
by Mussulinaus in British India, and wliere tlie subjeet of 
gift consists of an actionable claim, the transfer caji, in 
British Indi.i., be effected only by the execution of an 
instrimu'nt. in writing, signed by the transferor or his duly 
auth(»ri/ed agent, and is complete aJid effectual n[)on tlie 
(‘xoeution of such instrument. ^ 

(1) I) owos .i debt 1.0 C, and S is a .siinity for iLs jiaynu'iit. 
('/ pm poll to release 1). D is reloast'd not. w ilhst. Hiding Ibafc he does not 
accept tlic release, but under .Mnhaminadiin I.i'\ S r(‘inains bound 
as surety 

(2) D di(‘s, owing a debt to 0. who makes a gill ol it to some ol 
the lieirs of C. 'I’hc debt is extinguished agaiir t all tlie hens of 1). 

(3) 0, a creditor, dies and one of C’s heirs releases Ids share in the 
(Icbl lo tlie debtor , it is \ .did without being nn})t'atlial)le on tlie groniul 
of lieiug a ‘ inn.sha*.' 

(t) b’ coiitraots hisson, S. in in.irriage to IK, and ]ia\stlio‘ malir, ’ nil 
beliiilt of iS T]ii.s i.s a gilt of tlie ' in.du- ’ Iroiii I' to S, so lliat .should 
halt ol the " inalir ’ be re))ayable by IK it amII he leeeived by S and 
not h. {■■ 'riiere is some room lor doubt.”'’) 

'I'he wliolc ol the 'IVan.sfer of IVopcrty Acl applii's to Mii.s.snlmans 
e\ee])t ('liapter VII. on L'lftss ; and it is not ])iovi(le(l anywliero in the 
Art lhat tlie mst of Hie Act lias retcieiice only lo 1 raiisaelions for con- 
siilcration, while it is clear from s. b of th«‘ Art that its .seojie is not con- 
fined to Iransfers for consideration. If wouhl, 1 lierel'ore, seem that the 
1 raiisfer of an actionable elaiin ean only 1 h‘ elTceti'd (even for tlie piirpo.ses 

1 ll.iil. If. :;03 III UUI11.1U l.in “ i>bli|{.iliiMi., I /M 'ii'/rtHi-iiMv/rtni (XoI.ea). 

Mil iiuIUt how i-iiiili.ii-U-U, ill) iiol. ailiuil ol any * Traihlvr of I’roperty Act, Oil. VXII , s. ISO 

loriii of tMiislir,” Oauis, II. 3S. (O as aim nacil hy Act U. of 1000, 8. 4. 

s Bail. I .'123 .Such Kills are btatcil to he Bad. I. 522. The law is altered by the 

lawful oiiI> cm a "liberal construction” (MJi- Iiiiliaii eoiilract Act, s. 134. 
sun). .M.U 11 , 208-200. 6 Bail. JI. 80-81. 
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of gifiB by Muslims) in the manner laid down in fJlvapter Vlll. of Rii^cTioN 430. 
the Act, and that the Muhaminadaii law on this point is nipoaU'd If) 
that extent by the provisions contamed in the said Chapter 

440. Where a creditor purports to niak(‘ a rlrclnni- 

tioii of gift of the debt to his debtor, it operates as a leJease, i... t- .i.i Mi..- 
and no acceptance is recpiired by the debtoi to connihde 
the gift. ^ 

441. The gift of a debt to a debtor is not revoc-able. - 

(J) Gift of Malir.' 

442. Wliere a woman ])Hrports to make a gift of lu'r ,i,„ , 
‘malir,’ the rules relating to gifts are applicable except that, 

(rt) the wife may lawfully »nake a conditional gift of her 
unpaid ‘mahr’ to her husbaiul, and if the condition is not . n„.iiti„r,.i 
fulfilled she is entitled to dema’ d x* ' ’'uihr ’ 
from her husband;^ {h) such a gift juadc to a d('ad husband iu.i.m.i 
is valid,' and oi)erat(*s to extinguish the right of the vidow 
to claim the ‘mahr.’-'' 

(1) hf .says to liis nife IK. *' Hast thou freed mo troiu the doner ///».(, 
tliat I may give thoo this thing or take yon to Mecca ? ” and IK fro(‘s 

H ; then H nrfnses to give her the thing, or to take h<‘r to Alr.-ca , tin n 
is i\o release of tlie dower.'* 

(2) IK tells her lutsband H, “‘Yon absent yourself iniieh from 
me, but if you remain with me Ihc-n the Avail which is in siieli a 
house is a gift to you from me.’ wluTeu])oii H .stays with \V for 
a while and then divorces her. The case may present fi\e as])ccts , (u) 
if IK made a mere promise, ami not a gift ‘in ])raescnti ' tluMi llie wall 
is not the hnsbaiid’s : (b) if IK made a gift, and H promised, llien tlu' wall 
wull be the husband's, ju'ovided that posses.sion of it was gi\(Mt to him, 
but not othei'Avise ; (c) if the gift is made with this stipulation tli.it he 
should .stay with W, ami possession is given, even tluui the ' tatwa ’ 
is that the wall is not the hiisbaiul’s ; ^ (d) if IK .s.ays '.I lia\'e made a 

I Bail. I. .'■>22 ; II. 204 (Z/ l-i). (I'lOS) :{2 Botii 012 , pii.M.lp.l Hut tliu widow 

» Bail. I. 527 (par. 2). luad attaiiii-d m.ijuriti iiiidi'rUi.' Iiiduii Majority 

a Bail. I. 120 (par. 1); cf. FaUum 'Alamarn, Act : (-46t) v. Muhummml (1917) 35 

Vol. TI. Nikah, ch. vii. fiuil 10 (nil Un.) ; extract Mad. 1.. .1. 168. 
from the Han, coiislstliiK of a regponsum of 6 iiail J. .Vis, 

Slialkh llaliinatuUa ; see Ulustrationn to s. 412. 1 It is sta(-il iii the Fotnmi ‘Ahimairi that 

* Ball. I. 120 (Z. 0), 544 (last line); Fataini Slialkh Abiil (Jasim hcriiN the ciintrary view; 

*AlamgiTi (Hiba, ch. XI.) citing Siraiia. hut the falwii i- as si.ated above. 

9 Jyani Begum Fabiroddin v. Umrao Begum 
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Section 442. gift of this wall to you provided thJit you stay wUh me , ' the wall is 
not the hus))and's ; (e) if IF eoinpromise<l uith IT oji the stipulation 
that he .should .stay with her, and the wall he a gift, to him, fluMi the 
wall is not his ”2 

(.‘T) IF .says to her hiisliand II, who is ill, H you (lie* ot this 
illness, you are n'leasisl Irom my dower " 'I’liis is voi<l, heiiig a 
eontingent gift.-* 

(4) IF is divoreed hy her hushand, H. and 14 agiees to re- marry IF 
on condition that IF .should make a gift to him of the ‘ mahr ’ due on 
fJieir first juarriage. IF's eonsenfing to do so does not ath'ct her right 
to the first ‘ mahr,’ whether they re-marry or not. “ heeause IF placed 
on her.self, as a consideration for the marriage, her ])ropeity Cmahr'), 
and no consideration is duo from the wife to the hushand in marriage ”* 
(o) IF is divorced hy her husband H while IF is in her ‘ iddat.' 
H gives her maintenance, to induce her to inaiTy him . afterwards IF 
refuses to marry, then the Sadr-us-Shahid says tlial. he can claim hack 
the mainteuanee if the maintenance was giMui on the condition that 
she should inai*ry him; ‘ Qazi Khan’ has said that it can ho claimed 
hack whether .she marries or not, because it was in the nature of a bribe. ' 
With reference to gifts to deceased persons, the following extract 
may be of interc.st : “ On the death of a person, someone sends to the 
son of the deceased some cloth for his burial shroud, then does the .son 
become the owner of the shroud, iso that he may ri'turn the cloth, and 
bury his father in another shroud ? — law is that if the di'ceasi'd 
was such a person that, owing to his learning and knowledge of the law 
or pict}'', people considered it auspicious to give a shroud to him. then t he 
son will not be the owner of it ; and in such a 'Mse if the .son wraps up 
the corpse in another shroud, then he will be obliged to return that elotb 
to its owner ; Imt if the ease is not such, then the son may use the cloth 
as he likes 


(4) * Ariat' or Gratuitoun Loan. 

443. (1) According to Hanafi law ‘ ariat ’ is a gratui- 
tous loan of an article by its owner to atiother who acquires 
the right to the profits of the subject of tlie ‘ariat.’ " 


I “ Here the Rift, w contiiiBent." — Hail I. 

. i'), ». 2. 

J Hail. I. m. 

3 Hail. I. 540. 

* Qazi Khfin, cited In ‘Atatngiri ; Bail. I. 540, 
■)41. Sec A 05, ab«)VP. 

S faiawn 'Ahmgin (Iltba cb. XI.) nlting Qiizi 


Kkiin. 

6 Fntatm ’Alamgiri {Btba eh. XI., ml fin.). 

1 lied. 47S ; Mumfmunniitm v. Tafail Ahmad 
(1005) 28 AH. 204 ; In the mailer nf the rehtion 
of Khalil Ahmad (1008) 30 All. 300, correctliiR 
an t-rror in thu llrst jiidRinont.. 
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(2) All ‘ *ariat ’ may be made by a donor who has not Section 443. 
attained puberty ; audits subject may be the undivided part 
of anything; and it is not necessary that the donor should 
make a declaration of ‘ ariat ’ and the donee accept it. ^ ncccHBary. 

(1) The following forms are given for ‘‘ariat,’ viz., by a man imataumns. 
saying— 

“ I have made thee owner of the profits of this house for a month 

“ I have made thee tlu; o\\ nei- of the profits of this house ; ” or 

I lend thee thi.s robe, thou inayest wear it for a day ; ” or 

■ r lend thee this house that thou mayesi live therein for a year ; ” or 

“ 1 make this house of mine thy residence for one mouth,” or “ for 
my life-time; ” or 

My house is for thee a gift by way of re.sidein’e.’’ ® 

(2) D says to 11 ‘ niy house is for thee i^ thou survive me, and for • umiba * and 

me if I survive thee.”'* This may operate as an ’ ‘ariat.’ ’“^***^' 

‘ ‘Ariat ’ arises from a permission to use some property or to take ‘Arwt ’ dib- 
its profits for a definite period, revocable at tin- will of the owner of the . 

})roperty ; and cannot be assigned by the person who has the permission, ‘ 
nor does it devolve on his heirs, « in an ‘ ‘ariat ’ it is not necessary that 
the donor should bo of age, nor that the thing forming jts subject should 
be divided if of ‘ rnusha,’ nor is acceptance after proposal a condition.^ 

-Can ‘ ‘ariat ’ be considered to bo a transfer of jn’operty ? — The rules 
of Shiah law about similar transactions are very definite, and create 
rights capable of being transferred. But according to Hanafi law they 
do not seem to be capable of transfer. Cf. the Indian Contract Act, 
ss. 148, et eeq., and particularly s. 159. 

§ 10.— Life-Interests and other Limited Estates. 

(1 ) Hanafi Law and Law of Trusts in British India. 

444. According to Hanafi law, where a person pur- (smum Uw.> 
ports to make a ‘ hiba,’ ^ and to restrict the donee’s rights 
in the subject of ‘ hiba ’ ^ for his life [or for any other 
limited period] the donee takes an absolute interest, and 

1 MuJianunad rais Ahmad Khan v. (lulam when the caso was brouglit. on for review ; In re 
Ahmad Khan, (1881) 3 All. 490, 409, 509, .>03 ; 8 KhalU (1908) 30 AU. 309. 

I. A. 25; Hed. 478-489; Hail. 1. 549. ■> Mahomed FaU Ahmed Khan v. Ohuhim 

t See n. to ». 443 (9). Ahmed Khan, (1881) 3 All. 400 ; 8 I. A. 25. Sn- 

< See 3. 445, below, and lU. (9), (3), thereto. the learned judgnieut of the Subordinate Judse 
* MunUazunnieaa v. TufaU Ahmad, (1005), 98 o The word hiba ia advisedlj used in this 
All. 264. Certain expressions in the judgment sclUoii , sec comment, 
liable to be misunderstood, were explained 
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Section 444. subject of ‘ hiba ’ ^ devolves upon the heirs of the donee 
owwfe, after his death. ^ Quaere, whether under the law appli- 

interest may Cable to Haiiati Musliiiis in British India, it is not possible 

In any other for a life-interest or other limited estate to be transferred 
without consideration,^ where the transferor is entitled to 
a larger interest in the property than he purports to transfer 
by way of gift.* It is generally assumed that it is not pos- 
sible, but, semhle, the question is not free from doubt. “ 


Scheme of In ilic cofuineiit; below the decided cases will first bo considered, 

thi8(oimneu.. secondly the texts of Hanafi law on which the rule depends, and the 
reasons why Lf e-interests are not permitted, showing how it is that 
Shiah law permits them ; thirdly and fourthly, the effect of the Indian 
Tbusts Act and the Indian Contract Aer, s. 25, respectively, on life- 
interests created by persons subject to Hanafi law ; md fifthly, the effect 
of the rules on bequests for limited periods. 

1. decidbd I Thg decisions of the British India Courts on the question whether 

OASES. ^ 

a Mussulman governed by Hanafi law may create a life-interest appear 
at first sight to be conclusive. They deserve, however, a careful examina- 
tion : — 


1. Unusual to 
create life- 
interests • 
transaction 
reQulrcs 
very clear 
proof. 


1. In 1872 their lordships of the Privy Council said;® “Upon 
what grounds ought it to bo held that what the son gave up, he gave 
up for only the life of his mother, retaining the legal reversion in himself ? 
The creation of such a life-estate does not seem to be consistent with 
Mahomedan usage, and there ought to be a very clear proof of so 
unusual a transaction. The only grounds on which it can be inferred 
that the plaintiff was to take only a life-interest seems to be the expressions 
. . . ^ [which] may be explained on the supposition that they have 
been used to import that the property was to remain with the widow 
for the full term of her life ; and that Ali Kureem, as her heir, would 


f Soc p. 497, ». 6. 

» Hed. 489 ; Ball. I. 009 (par. 2) ; Sizamudin 
(Julam V. Abdul Gofur (1888) 13 Bom. 364. 

•1 A transfer of a life-interest for considera- 
Hull lias held valid : BUnjanbi v. Ilazarath Bahtb 
(1910) 21 Mad. L. J.. 058. 

* Obviously a Hanatt Muslim roa> be a mere 
lile tenant of a properly, by having alifc-lnterest 
triimsfeiied to him for oouBldcration or oUiccwiea; 

by gift from a Tarsi or Christian. In such 
.1 rase a Ifaii.ifl Muslim can, it has been held, 
mukeii giltof iililu-inletest. mz. of all the in- 
terest ill llic propt'it} whicli he posaesscs: aco 
'S. u()(i, dsc'/., abo>c. 


■‘i .See comment. 

6 {JHuisamat) Bumeeda v. {Mussamat) Budlun 
(1872) 17 W. K. 625, 527 (P.O.). 

7 The words omitted in the quotation above 
are as follows : '* in the Joutenamah and in tlie 
plauitlfi’s petition, recited in the proceeding for 
the mutation of names in the case of Mowzah 
Musdumporc Ooomree. The Judgment in that 
case Onds generally that she is in possession of 
the entire property left by Mahomed AH, ‘ in 
lieu of Den Mohr receivable by her,’ without any 
(lualiacatiou as to the extent of herinttiest. 
Their lordships conceive that the expreisiona in 
question uuy be explained," etc., at above. 
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succeed to them after her death. They are, at .all events, of opinion that Skction 444. 
these expressions, taken in connection Avith the rest of the evidence, are 
too weak to prove a transaction, so improbable amongst Mahomcflans, 
as an alienation by the son for the life onl3’’ of his mother (a transaction 
consistent with the case of neither party) and that the Zillah Judge 
came to the right conclusion when he found that the plaintiff took 
an absolute interest in the properties left by her husband.” This case 
merely lays down that it was not proved that there was an attempt to 
create a life-interest ; and that any attempt at “ so unusual a transac- 
tion must be proved by very clear evidence.” Their lordships’ obsci va- 
tion, that there ought to be very clear proof of a transaction “ creating 
such a life-interest, ” implies that where there is such proof the transac- 
tion would be valid, and if the Courts in British India had not already 
taken a view of the texts to which attentior will bo directed below, 
against the recognition of life-interests, it is not unlikely that this 
obiter dictum might in itself have suffix’ -d for baying the foundation of 
life-interests. 

2. In ‘ Sulcman Kadr v. Dorab AU Khau,'^ Sir R. Collier deliver- - 

condition 

ing the opinion of the Privy Council said; ‘'At the same lime their that donee 

lordships think it right to guard themselves against it being supposed 

that they assent to the proposition that, oven if this had been a specific int.«rert 

legacy payable out of the specific fund mentioned, it would liave been arabsohiU! 

invalid. Their lordships are by no means satisfied that the gift to this 

lady of these Government promissory notes, subject to a condition that 

she is to have the interest only for life, and that after her death there 

is to bo a trust in perpetuity for all Iusheir.s to all time, is not, accorebng 

to Mahomedan law, in its legal effect a gift to her ab.soIutely, the condition 

being void. However, without determining a point which is not necessary 

for deci-sion of the case they will humbly advise,” etc. Here their 

lordships are by no means satisfied that if they had to determine a point 

not necessary for the decision of the case, their decision would' not have 

been to a certain effect. Hence it would hardly bo justifiable to say 

that there is even an obiter dictum of their lordships to the effect that 

life-interests are not permissible in Hanafi law. 

3. However, in ‘ Nizamuddin Gulam v. Abdul Gafur '2 Parsons, 

J., said : “ The creation of any life-estate at all appears quite inconsistent " 

with the Mahomedan law. See ‘ Mussaraut Haineeda v. Mussamut ual.nMPa 

Budlun,’3 It might be that by consent such an c.statc might be created ' ’ 


1 (1881) 8 Cal. 1, 7; 8 1. A. 117, 122. and Parson... JJ. 

>(1888) 13? Pom. 264, 275, per Dirdirood 3(1872) 17 W. B. 62.") (P.O.), 
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SjoCTiON 444. but as a general rule, the donee in such a case would take an absolute 
estate. ‘ All our masters are agreed that nhcn one has made a gift 
and .stipnlated for a condition, that is ‘ fasid ’ or invalid, the gift is valid 
and the condition void [Bail., I., 537.] So in the ‘ Hodaya,’ HI. p. 30S, 
[Hed. 489], it i.s said an ‘ ainrec ’ or life-grant is nothing but a gift and a 
condition ; and the condition is invalid ; but a gift is not rendered null 
by involvijig an invalid condition." * When this decision Avent up in appeal 
to the Privy Council, their lordships there said, ' It was plainly not his 
intention to create a .series of life-rente, a kind of estate which does not 
appear to be knoAvn to Mahoinerlan law (sec ‘ Humeeda and others v. 
iii/estate Budlun and the Government),* but to make the foe devolve from one 

notllppear generation of his descendants to another, without its being alienable by 
to br* known them, or liable to be taken in cxceiition for their debts. Even if Tahira- 
ilan law." hi hi had expressly consented to accept the will, she would not have been 
the oAvner of a life-estate but a full owner, with a prohibition against 
alienation. AA-hich being A'oid in law, could not affect either herself or her 
creditors. . . . They have not averred . . that Taliirabibi gave such 
consent, and there is no eAddenco to show that she did . . Besides, 
there was no issue on the point, and, therefore, no lijiding in fact u])on 
which the High Court could proceed in a .second ap]>eal "•* Tt is evident, 
therefore, (i) that in this esisc the question did not ai isc* whether a 
life-interest could be created ; (ii) that, in any event, the law is not 
carried any further than by the case to which both judgments refer 
(but the effect of which is somewhat inaecnratoly stated in the High 
Court Judgment) and the relevant portions of AAhich have been already 
quoted ; (iii) in so far as the Courts had to deal AAith the creation of a 
life or other limited interest created in testamentary dispositions they 
seem to have overlooked the .special rule.s relating to Avills, the texts 
relating to Avhich aro more fully considered under the fifth heading of 
the comment to this section : ♦ (iv) the force of the sentence. “ It maj' 
be that by consent such an estate might be cix^ated ’’ is not easy to under- 
.stand : whose consent is intended to be referred to ? Not surely that of 
the donor and donee, both of Avhom must in every case consent to the 
gift, unless it be assumed that his fjordship allowed himself to 
conceive of a gift as being A^alid though it is thrust upon an unconsenting 
donee and as having peculiar force and efficacy owing to the hardship 
on the unconsenting donee, who is rewarded by having a life-interest 
enlarged into an estate of inheritance. Perhaps what was meant 

I <188H) 13 lAora. 264, 276. 1, .I ; 1« I. .V. 170, 178. 

* (1872) 17 W. ». 525 (P.C.). « 604 ; Wall. 1. 6.>2 n.; n.')4 (par. 2). 

3 Abdul fittfur V. Sizamudin (1892) 17 Bonn. 
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was that if all persons concerned consent, then a life-estate may come fc>ECTTON 444. 
into being: but, prior to the gift, the only person concerned is the donor, 
and at the time of the gift the only other person concerned is the donee, 

Are those persons meant who would bo interested in the property as 
expectant heirs or perhaps possible donees ? Or did his Lordsliip mean 
that if the parties before the Court consent to it an order or decree may 
provide for a life-interest in favour of one of them ? 

4. ‘Abdul Karim v. Abdul Qayum’i proceeds broadly on the 4 .. j 
ground that “ life-interests and contingent interests are unknown to ’*"■ 

® _ known to 

Muhammadan law,” yet in an earlier xmrtion of the judgment it is .st-ted Mnhome- 

that there was “ ‘prima facie ’ . . . an absolute gift. But the will goes 

on to provide that no son shall Irave the right to alienate tho projierty 

given to him, and that 011 his death withotit iasue the \^ido^\ of tho son 

shall take no interest, but that tho property of .such son shall go to tho, 

surviving brothers or other heirs.” Tne objection to this devise, it 

would appear, therefore, could not bo ou the ground that a Iifo-intere.s(. 

was sought to be created, but that an absolute gift having lieon made 

the transferee was sought to be deprived of tho power of alienation. 

Such a restriction is obviously illegal. Tho proposition that life-intere‘!t 
and contingent interests are unknown to Muhammadan law is quite 
incorrect in view of tho most common -place provisions in ‘ waiffs.’ 

5. The proposition was stated in tho same broad terms in ‘ Abdoolla ■ r.ife- 

V. Mahomed’: * ” The creation of a life-estate is inconsistent with Mahome- con'i^utenr 

dan law ; see ‘Nizamudin Gulam v. Abdul Gafur,’ the ^.ases there «'ollecterl, ***•' 

and tho observations of Lord Watson in tho same case under ap|ical to hivv.” 

the Privy Council. ‘ The general rule,’ said Mr. Justice Parsons upon 
reviewing tho authorities, ‘ is that when a life-estate is attempted to bo 
created, the donee would take an absolute estate ’ ” But this was a case 
between Khojas ; and it ought to have been governed by Shiah law, under 
which it is admitted now that life-interests can be created. No 
reference is made in ‘Abdoola’s case ’ to the decision of the Privy Council 
in appeal from Parsons, J.’s judgment. 

6. Again, in ‘ Mahomed Shah v. Official Trustee of Bengal ’ * it is 0 . wiiou life- 

simply stated : “ Tho plaintiff by this deed takes a life-interest with with**** 


remainder 

I (1008) 28 All. 342 (Tlanerjec and Bicliards, (toil), 13 Bom. T,. K. 717, 707-708; Mahamuil over— the 

JJ.). Ibrahim v. Abdal Latif (1012) 14 Bom. L. 11. latter void. 

» (1005) 7 Bora. I- B. 300, per Batchelor, J., 987, 1003. 

(sitting alone). « (1900) 30 Cal. 431 (Stephen, J., singly); 

a Banoo Begam v. Mtr Abut All (1008) 3 see also Maramgami Howther v. Ilagur Meera 

Bom. 172. See, however, Jaimbai v. Sethna BaMuit (1013) 24 Mad. L. J. 258, where the 

(1010) 34 Bom. 604, 012, 013 ; 12 Bom. L. K. eases alwva referred to are merely eiteil and 

341, as modilled In Cassamallg v. Citrrimbhai considered as e\pres.s authorities on the point. 
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Section 444. remainder to certain other peraon.s. It has been held that this is void 
under Mahomedan Jaw. Tt has also been held under this deed that 
trusts declared after the life-interest arc void as gifts to unborn pereons. 
'I’hree unreported cases arc cited, but it is not stated what propositions 
are established by them respectively. 

It will be observed from the above, that there is no distinct or binding 
pronouncement by the Priv^y Council. A bench of any of the High Courts 
in India would be free to examine the texts for itself and to give effect 
to the law as it may consider it to be. Nor is there any decision of the 
Madras or Allahabad High Court-s which would hamper the exercise of 
a similar discretion even by a .single judge. This opens the waj' for a 
closer examination of the original texts on Muhammadan law. 

.MenniiiR oi H. iBeforc dealing with the texts, however, a 2 >reliminary matter 

ought to 1 m} mentioned. A great deal of confusion has arisen in the law 
of gifts by what .seems to be a misa 2 )plication of terms. The word 
‘ hiba ’ seems in its origin to be applicable only to ca.sos where the donor 
having the absolute ownership (‘ tamlik ’) of the subject of gift, transfers 
it in its ontiret}' to the donee. The term ‘ hiba ' assumes the existence 
of two conditions of things which exist in i>rimitive society, but which 
do not exist when human relations, and with them, modes of owning 
and tran.sferring [property, become more com])lex: fortlic term ‘hiba/ as 
explained above, involves the assumiitions (1) that Ibens is no kind of 
ownership recognised except full ownership or dominium, (2) that if 
any person desires to transfer anything to another— with or vrithout 
consideration, — then he desires lotransfer the domininm over that thing. 
I’lie second assumption i« .a l orollary from the first. Prior to the 
period when society comes to recognise that there may bo rights over 
objects short of full ownersluij, there can bo no laAv in that society 
to deal with that notion. Nor, when no rights short of full ownership 
are known to the law, can it reeogni.se or give effect to any attempt by 
any individual to create (by transfer) such rights.' When the autho- 
rities say that ‘hiba’ cannot be made conditionally, that proposition 
means necessarily only that ‘ hiba ’ is a term that implies not only 
that no consideration is received, but that the absolute property 
m its subject is transferred : so that when a person uses inconsistent 
language, saying, “ T make a ‘ hiba,’ ” and at the same time purports 

' Tl\« lluiiall law ablion toe partlcipatom gether m too fee simple ol toe property by way 
ol the donee and the donor In the same property: of life-interest ami reversion. The trnuha’ 
t he hrtbjeot ol gift must be partitioned off; and doctrine, Iwwevcr, applies only where partition 
it may be considered that toe same objections is possihle, and in this rasi- it ol(\ioi|sly Is 
apply to the donor and donee jiarticipaUiij; to- not. )M>ssll)|e, 
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to impose coiulitioiia upon the grant, both parts of the proposition Skcttion 444. 
cannot be given elicct to ; it is therefore assumed that ihe main 
word ‘hiba’ (which is a technical term of law) is used iti its inoper 
sense, and the conditions are not meant to be iiisist('d ujioii. 'Hiere 
is some ground for this assiunptiou, inasmuch as where the donr)r wishes 
to part with less than the dominium, ho has appropriate legal termino- 
logy available : as for instancf- ‘ *ariat,’ ' wida,' ‘ watif,’ ‘hubs,’ ek , 
in some of which the grantor reserves his ownership, and in others 
he does iiot.^ This, itis submitted, is indicatcrl by the context in nhich 
the Arabic text-writers introduce the passages on wliieh the rule in 
question {viz., that a gift for the life of the donee npoialcs as ai» absolute 
gift) is rested in British fndia. 

A translation of the rclcvanf jiassage from tiie ' h’atawa ‘Alaingiri ’ ‘l auwa 
is given below.® 'riio ’ Jb’atawa ’Alarngiri ’ m: y be <^aken as typical of 
all the Hanati texts of which indeed it is a iUgest. 'I'ho rule, it will be 
observed, is introduced where the author,-! of the ‘Fatawa ’Alamgiri’ are 
dealing with • tJie worda which have the effect of giving ri.se to ‘ hiba,‘ ” 

“ The words which have the effect of giving rise to a ‘ hiba ” ’ 
ivre of three kinds : first, such words as effectuate a ' hiba ’ by lorce 
of their literal meaning ; secondly, such as give rise to a ‘ Iiiba ’ by 
‘ *urf ’ * (or customary significance) or by ‘ kinaya ’ (or allegory) ; » and 
thirdly, such as may bear the meaning equally of ‘ hiba ’ and of ' ’ariat.’ 

1. Instances of the kind of words are such as ii one says: — i. Literal foms 

(i) I have made a ‘ hiba ’ of tliis tiling to thee, or. ******* . 

(ii) I have made tliee the proprietor of this article, and 

(iii) ‘ I have rendered this thing tliine {lU. for or to thee) / or 

(iv) this ‘ thing is for or to thee,’ or 

(v) ‘I have made a prcsent or a gift of tins to thee.’ 

All these are words of ‘ hiba.’ 

2. Instances of the strand kind ot ‘ hiba ’ arc as follows : if one , cuetomaiy oi 

says, — aUcgorioal 

(i) ‘ I have clothed thee with this cloth,’ or . 


1 Tcchuical nords nr words of known legal 
import must have their legal effect even though 
the testator uses Inconsistent words unless 
those inconsistent words are of such .a nature 
as to make it perfectly clear that the testator 
did not mean to use the technical terms In 
their proper sense.” The same rule has been 
applied to deeds and other documents by Lord 
Davey In delivering the opinion of the Privy 
Council : Laid Mohon Shtuh v Chukkva Lai 
non (tsnr) t'iii.8a4. ,stii. 


* Now paragraphs and figures are mine, cf. 
Bell I. 509 which is not as full nor as close In 
the original. 

3 Ball. I. 509 trandaU-s this expression as 
follows; — •• The words by «Iiich gifts are 
effected.” 

* See Introductory Chapter, 

5 Biebardsou explains kiMya as "calliuK 
anything by a signittcaut name, a metaphor 
metonymy, nicknamo ; " niul Kazlmirskl : ” sur- 
noiii, sobrj(iu(.t, inctoujinie.” 
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Section 444. (ii) ‘ I have rendered thee a dweller of this house,’ then it a 
‘hiba’ ; and similarly,— 

(iii) if one says : ‘ thi.s house is thiue, during the whole of my life,’ 
or ‘ while 1 live, ' or ‘ while thou art living this house is thine, and when 
thou dicst, the house will come back to me and will become mine again,’ 
in that case also the ‘hiba’ takes effect, and the condition is void.' 

3. Words equally INSTANCES of tho third class of words arc such as if one says, — 

of • hiba ■ . , , , ,.11 

and '‘anal.’ ‘ I’his housc is ‘ Tuqba or hubs for you, and gives the house to 
the grantee, then (a) the great Imam and Imam Muhammad hold this to 
be an ‘ hiriat,’ and (6) Abu Yusuf construes it as a ‘hiba.’» This 
is contained in the ‘ Muhit Surukhsi.’® 


II. ilANAI<I 


liifp InU'- 


KlftH with 
unenforce- 
ablo c’oudi- 


Ueasonlnf! 
of Uunail text* 
writers. 


The ‘ Hidaya ’ explains the interpretation of the instances of the 
third class of words, given above, as follows - 

“ The meaning of ‘ amreo ’ ' is a gift of a hoitse (for example) during 
the life of the donee on condition of its being retmrncd upon his death. 
The conveyance of the house, therefore, is valid without any return, and 
the condition annexed is null . . an ‘ amree,’* moreover, is nothing 
but a gift and a condition and the condition is invalid; but a gift is not 
rendered null by involving an invalid condition.” ^ 

Thus an ‘ ’amree ’ ® is inteqireted as a conditional gift, hence it is 
doomed to pass the absolute interest ; a ‘ ruqba ’ is interpreted as a 
contingent gift, hence it is void.' 

The reasoning of the Hanafi authorities cited above may bo 
paraphrased as follows : “ Tho voluntary grant of a life-interest 
must be considered to be a ‘ hiba ’ with the ‘ shart ' (or stipulation) that 


1 U.iil. 1. 509, tr.inHlates : " If he had said, 
tills mansion is to thee ’umri or Ayoft, t.e, 
lor thy age or for thy life, and when thou dicst 
it reverts to me, in which tase tlie gift is lawful 
and the condition void.’' This is somewliat mis- 
leading, and } et tliis is the passage on which the 
wlinie law seems to lia\e been based in British 
Jiidia. The I’ontext from which tills extract to 
taken, makes it extremely probable that it merely 
refers to the interpretation of tho iwrtleidar 
Joriii of Arabic words used ; Bail. 1. 509. " Much 
of tho voidableness of conditions," says Syed 
Ameer All, " arises from the character of the 
Aralilc expressions,” I. 86. 

8 It will Ihi observed that tho three Jurists do 
mil interpret the words of a conditional gift in 
the .siime way. In such a case the Qazi may 
iidopt either the one view or the other. See 
s. 11 a, above, and footnotes thereto. 

a h'litami ‘Alamjiri, Hiba cli. I. which to 
entitled : " Uii (1) the delluiliQU, (2) consUtu- 
lion, (3) eoiidiliun*, (t) kinds of hiba, and (5) on 


the words wliicli eimstltutes a hiba. The pass* 
age translated is tlic beginning of the portion 
dealing with tlie flftli licad referred to. Tho 
rest of this part contains various examples, with 
which the chapter closes. See s. 5c, above. 

* in Hcd. 289 for 'umra. 

-I Hed. 489 : cf. William’s " Ileal Property ’’ 
(19tli Ed., loul) 91 ; ail estate tall was at first 
” culled a cuiuldioml gif I by reason of the condi- 
tion implied in tlie donation, that If the donee 
died without siicli particular heirs, or in case of 
the failure of such heirs, at any future time, tlie 
land should revert to tiie donor. Bract, fo. 17b, 
47a. 68b, 69a ; Co. Lit. 200 b. n. (1) V. 1 ; 2 
Black. Comm. 110." See also PoUock and 
Maitland’s “ History of English Law," II. IB-IO. 

<* Hed. 489 (col. 1. par. 3) ; tlie second reason 
given in Hed. loc. cit., (viz. tliat a ru^ba to a 
contingent gift) is overlooked by BallUe In 
I. 509, j«. 3. 

^ Sec e. 445, below. 
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the subject of the gift will be returned to the donor or liis lieirs after the SjiO'noN 444. 

death of the donee ; now in no case is there any obligation on the ])art 

of the donee of a ‘ hiba ba shart ul *iwaz ’ to fulfil the ‘ shart ’ : tlic 

‘ahart’ can never be enforced. Moreover, this particnlar stipulation 

is invalid in its inception, bccau.so it contravenes the rule ot law that 

the ‘ shart’ cannot validly refer to (part of) the subject of the gilt. 'I’hus 

where a life-interest is purported to bo granted, the grantee takes tlic 

projxjrty without any means being available to the grantor to enforce 

the return of the subject of the grant after the death of the |X*rson to 

whose lifetime the grant purports to be lostrictcd.” 

It may be argued in reply, that the voluntary transfer of a life- oiijectiom 
interest is not making a conditional gilt : that the jiroport}'' of the donor 
remains vc.sted in him, and the donor transfers merely the life-interest, naimfiiaw. 
absolutely parting with that which he trar.sfers and that consequently 
the donee gets only that which is parted vvith : th*it the reversion 
never having been parted with, the donee can h.ivc no more claim against 
it than he can against any other part of the rest of the donor's pr(qH*r- 
ty. This argument in reply is opposed to the historical develoii- 
mout of English law in which too a life-interest was originally 
considered as a gift witli a condition ^ On the other hand, undei 
Muhammadan law the voluntary nature of a gift is pushed to its 
extreme limit, and the donor is compellable to do nothing that he ought 
to do but has left undone : similarly, though ho may make stipulations 
with the donee (as in the case of a 'hiba ba shart ul 'iwax- ') such 
stipulations are not enforceable in themselv^, the only remedy with 
the donor is to revoke his own gift, and that remedy may be put an 
end to any moment by the donee himself. It is, tliereforc, rather 
anomalous that where the donor has placed the donee in ])o.'<scs.'5ion 
on the express understanding that the donee is not to cxerei.se ful 
ownership over the property, the transfer of posses.sion should be 
considered to be sufficient, and to transfer not only what the donor 
purports to transfer but something more. 

These objections have been referred to above in detail * in order 
to consider whether any of them can apply where a life-interest is created “'®- 
under a trust, or on account of natural love and affection between partic.s 
standing in a near relation to each other (Indian Contract Act, s. 26). 

It is submitted that they cannot. 


1 According to Kngllsh law chattels may 
be the Bublect ol gilt, but at law only an 
absolute interest in them can be kIvcd. 'hitei 
vivos,’ and a Brant ol cliuttols for Ule vcats the 


Whole legal estate’ Italsbury, •• Laws of tiirf- 
land.” XV., 408, s. 811. ® 

* S.-<- the' siiiniiMry statement at the cad 01 
the CO iiimcut to s. 444. 
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Suction 444. 


Life Intel e->(. 
not forbidden 
by nor uppubed 
to Sunni 
Ittw, tbouKb 
It could not 
be created iiy 
itiiy of ‘ hlba.' 


It could by 
‘•ariaf and 
in ‘ wuiif.' 


Object of 
trust to 
accOmpiibli 
new results. 


Where a Hauaii Mussulman conveys property to trustees and creates 
under the trust a life-interest in favour of one of the beneficiaries, it is 
obvious that the Muhammadan law laying down that conditions between 
the donor and donee of a gift are not “obligatory,” i.e., are not enforceable, 
iloes not prevail so as to make the trusts unenforceable : because the 
liulian Trusts Act pronounces with Legislative authority that they are 
cnforceablo, unless the trust is invalid under the Indian Trusts Act 
The only question, therefore, that remains, to be decided, is whether 
the trust is invalid as such. It is declared to be invalid if its purpose 
[a) is forbidden by laAV, or {b) defeats the provisions of anjk law, or (c) is 
immoral, or (d) oiqjosed to public policy (Indian Trusts Act, s. 4) : (^0 
and (b) may be considered together, as the latter includes the former, as 
to (c) and {d) it may be shortly said that, apart from the provisions of 
any particular settlement, they have no application. It is submitted 
Miat no provision of law is defeated by creating a life-interest, or provid 
ing that the trustee should hold the property for tlio benefit of one 
person for life, and for another thereafter.* Kven putting aside the 
fact that life-interests may be created under a ‘ waqf,’ the Katiafi law 
as well as the Shiah law provides lor giving, without cojisideration, the 
right to the use or produce of property under the na)ue of ‘ ’ariiit,’ ami 
it is recognised that a person may give to another the use of a house, 
without any consideration ; nor are life-intcresfs anywhere declared to 
be illegal.* The only effect of the intervention of a trustee is that the 
revocability of an ‘ ‘ariaf is taken aAvay, or, in tliec.iso of the grant of 
-i life-interest in a house, the grantor has the ineainj of ensuring that the 
tloneo Avill, in accordance with his stipulation, return the subject of the 
gift, which could not be ensured under a ‘hiba ba shart ul‘iwaz.’ In 
(jther words, a trust provides a method for enforcing the stipulation in a 
manner that was not contemplated by the Muslim j urists, such enforce- 
ment not being possible where the estate, legal as well as equitable, 
was passed to ouo donee by way of ‘ hiba,' These incidents of a trust, 
it is submitted, do not defeat any such provision of the law as to make 
unlawful, a trust for a life-interest by a person subject to Hanafi law. 
It is obvious that if the creation of a trust added no new incident to 
the transaction, no trusts would ever bo created. The very object of 
trusts is to facilitate what otherwise cannot be done. “ If the objects 

1 It sroms to have been held Uiat property * It in submitted that there Is nothing to 
may bo transferred for consideration for a term show that a life-interest contravenes the policy 
(»i 2 . a life-interest) Mihi Janbi v. Saxamlh Saib of Sunni law. All that is me.-int is that there is 
(1911) 21 Mad. li. J. 958 (Sutidaia Aiyar and no raachincry available for enforcing tile stipiilii- 
Phillips, JJ.). CL Pimm Jlab y. Danhiin linn lion Umt it eommies. 

1911) 0 AU. L. J. 709; 11 Iiid. Cas, 106, 170. 
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of a trust. ' it has hecn said by a great authority on the law of trusts, “ do Sectiox 444. 
not cojitraveno tlio policy of the law, tlie mere circinnstance that the 
same end cannot be effectuated by moulding the legal estate, is no aigii- 
meut that it cannot be accomplished through the medium of the equit- 
able The common law has interwoven with it many technical rules, the 
reason of which does not appear, or at the pre-sent moment does not 
apply, but a trust is a thing ‘ siii generis,’ and when public policy is not 
disturbed, Avill be executed by the Court ” ^ Again, since, according to 
Hanali law, after a ‘ hiba ' is completed, no .stipiihition between the donor 
and the donee having reference to the. subject ot the ‘hiba’ can l)e en- u Uimiiii uw 

. i , .iIJplI.Hl to tru'.ts, 

forced, were that branch of the law applicable to a trust, it wonlil be ti,.. Tru..tPf (not 
the trustee and not the life-tenant that would at quire the i‘hsolute 
interest in the trust propert 3 '. Kow, assuming that this riih} of the 
Kanafi law of ‘ hiba ’ can and does apply tc a tr ..st, it is clear that while 
on the one Imnd the trustee may voluntarily act upon the (rust, on the 
other the Hanafi law cannot affect an obligation imposed upon him by 
(he paramount authority of the Legislature In any case on what prin- 
ciple can the beneficiary for life under a tiust invoke tlio aid of the 
Hanafi law of ‘ hiba ’ for enlarging his beneficial interest to afee simple ? 

Under that law, on the same principle on Avhich he bases his claim, no 
lienofit at all could be claimed by him os of right, for the trustee would 
become the absolute owner. And yet the lights and duties of the 
trustee arc fixed by the Legislature, and it is not contemled that a trustee 
aiipointed by a Kanafi Muhammadan could tiaiiu to be absolutely 
fiititled to property conveyed to liim in tru&f. See s. -i.52, above. 

>Similar considerations apiilj* with grcciter force when the gift comes 
within the Indian Contract Act s. 25 (1). See s. 351, above. 

Before (]uittiug this subject it must be pointed out that it is expressly v. be«ub8t 
stated that the “ bequest of the service of a .slave, or the occujiation of a 
mansion, or the produce (‘ ghullut ’) of both, or of lauds and gardens. 

IS lawful. And it is lawful for a limited time or for e\'cr for as the 
profits of a thing may be transferred by a j)er»ou iluring his lifetime 
with or Avithout a consideration, so they may'- in like manner be transferred 
after his death ; the thing itself being in a manner detained in his ownership 
that the legatee may enjoy its profits in the same a\ ny as a person 
in whose favour a ‘ Avakf ’ or appropriation lias been made, 
enjoys its profits by virtue of the OAvnership of (he a]ipropriator.”3 

1 Lewlii ou “ Trusts " (1904, llth Ed.) 87. 'ludefliilte periud.'fullon iiik. iki diPiiht tho Persian 

S “That iB during tJie ICKutee’s llfetlmo, as' translator...."- - Jliii I I. » i o.vj (W. i-ji). 
will be seen a little furlher on; niiil Mr. Ilninil- a BuU. I 602, ritiiig Hiihiin iv, U 74 ; frsns. 

Ion has accorvUwgly rendered the original word an IV. 527. Cf. Bed. 092, et jej. 
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Suction 444. [(; anomalous that thoro should be no power to create a life-interest 
‘ inter vivos,’ but that the testamentary power of disposition should not 
l)orestiie.ted in the same manner. The following explanation is offered 
of tills state of the law. The transfer of the profits in the lifetime 
is referred to as givinc an “ariat,’ which may bo described as the 

'•Ariaf. 'In o 

will irrnvociiiiif. grant of a right to the use of the thing. Now ‘ ’ariat ’ is revocable at the 
will of the grantor, and so can hardly be considered an estate ; nor is 
‘ ’ariat ’ transferable. But. when such an interest is created under a 
will, the testator being dead on the interest opening out, it is apparently 
iirevoeabb' ' 'rini^!, “ it i.s stated in the ‘ Moontuka,’ on the authority 
of Abii \’iiMif. aeeordiiig to one report, that when the occupancy of a 
house is Ix'ijiKiathed to a |Ximon without any limit of time ho is entitled 
to il as long as he lives There seem.s, therefore, to bo loss distinction 
between such an interest created by will, and a life-estate. ^ 

Wlien the Iransfer is for consideration, the rule does not apply at 
all, and then there is no doubt that there may be a conditional transfer, 

, a transfer lor life (assuming that the transfer without consideration 
of such an inWrest must be considered a conditional gift).'* 

Sumiiiiiry of The arguments above refened to mav he categorically stated as 

follows: 

I Ao-Unst the VAuniTY OF liiJf'E-TNTKRKsrs — TJie grant of a life 
interest is a " hiba ’ of the absolute interest with a condition (‘ shart ’) 
that th(> subjc'ct of ‘hiba’ will lie returned after the ])articular life : 
it follows lhal : 

(1) the condition is void, because it i.s in the nature of astipulation 
or an ‘ 'iwaz ‘ referring to the subject of the ‘hiba ’ but the subject of 
‘ hiba ’ cannot bo the subject of ‘ hw^az ’ ; 

(2) even assuming that the condition is valid the legal result 
finder Hauali law avouUI only bo that, if the grantee is willing, he may 
voluntarily jicrform it ; but its performance cannot be enforced if the 
grantee wishes to repudiate it. Tn tlio latter case the grantor’s only 
remedy, if lie has any remedy, is to revoke his original gift. 

11. Repi.y to the arguments GIVB^ ABOVE.— The grant of a life 
estate is not a conditional ‘ hiba ’ of the whole dominium : it is an 
unconditional grant of that alone which is granted — of a particular 
interest or right in the property. 

1 ct. 8. 426, above. « Jiibm/Uii v. Uaiarath Sahib (1910) 21 MaU. 

* Wail. 1. 054 (par. 2) ; cf. Hod. 692-096. L. J . 958— here the trauafer was of a llfe-interesi' 

» Oil Uic distinction between life-interest and in Ilea of dower and it waa upheld. 

(lice liraiits, sec sa. 117, elseq., below. 



‘RTTQBA*: HAN aft law 


500 


(2) Assuming that it. is a conditional ‘ hiba,' the condition does Section 444. 
not refer to the subject of gift, for the subject of gift consists of the rights 

granted and tlui condition refers to the reversionary rights whieh are 
not granted. Hence tbc transaction may bo supiMjrtcd as a ‘bil)a ba 
shart-ul-'hvaz.’ t 

(3) Assuming tJxat it is a c»)nditional gift and that tin* condition 
refers to the subject of tlie gift,- 

(a) the condition ma.y be iiuenforceable umlcv the strict Aluluini- 
inadan law, but, under the law of British India, llm dor.eo may be 
considered a tnisteo for the reversionary or tin ilonoi’ (Indian I'nisl- 
Act, s. 82); 

(A) if the condition Is )iot eufort cable even in IhitisJi India, it is 
more in consonance with the theory of the voluntary nature of gifts 
to hold that, as there has been n<» intention to * ansfer the property 
absolutely, the transfer fails, than to hold tbav. though the intention 
was to transfer only a life-mtere‘<t, y< i the absolute interest is 
transferred. 

445. In accordauoe with the exposition of the Hanafi- ''‘w) 
vSunni law by Abn "Hanifa and Imam Muhammad, ‘ruqba ’ 2 Us Mipaiiinu 
moaning thereby a grant for the life of the donee witli a * 
condition that if tlio donee survives the donor, the subject 
of the grant shall belong absolutely to the donee, is void. 

Abn Yusuf liolds that the grant of such a ‘ ruqba ’ gives 
to the donee the absolute estate in the subject of the gift."’' 

Imam Shafi’i latterly held that such a disposition operates 
as a ‘ hiba,’ transferring the absolute estate in the subject 
of gift, but he had at first e.xprcssed a different opinion ; 
and it is stated in the ‘ Miiihaj ’ that both of the Imam’s 
opinions have equal currency. * 

(1) D says to R: “My mansion is thine ‘ruqba,’ ” meaning, “if lUnotmtiout. 
thou diest, it is mine ; if 1 die it is thine.” Under Hanafi law the gift i.s 

void.’* 

(2) D .says to R : “ This mansion,” or " this land,” or “ this maid " 
or things “ of which the benefit may be derived eonsi.stently with the 

1 See p. 608, n. 4. 

> The expression ruqba is used in different 
senses ; cf. s. 447 (1), below. 

i Hed. 489 : Bnli. I. .'>08. Vor Shiah law of. 


sg 447, ft neq. 

* Mitiha}, :!J4. This ig a work of 
mount authority on SliaflM law. 

.-> Bail, r iiOS, (//. i-7). 
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Section 44,>, 

[UustraliOH^, 


' Ruqba ■ in 
Uritbih Indiii 
In Khiali nii<l 
Hiinni law. 


(bliiah law.) 
UreatioM ul 
limited 
Interc'.ts. 


aubsistence of the thing itself, is ‘ minha’^ of thee,” — it would bean 
' ’ariat ’ loan,® unless a gift were intended. 

(3) If D purports to make a ‘ minha of food or of money, or of 
anything else “ of which the benefit cannot be derived except by con- 
sumption or destruction of the substance, it would be a gift.”l 

There is little likelihood of any person in British India making 
the experiment of a grant by way of ‘ ruqba ’ with the use of that Arabic 
term.'* This section is however not of merely iicademic interest, as 
the subject of the grant of limited interests generally is of growing 
importance in British India. 

A ‘ruqba’ is valid in accordance with its terms under Shiah law. In the 
‘ Sharaya’-ul -Islam ’ ‘ruqba ' is explained as a grant for a fixed torm.^ 
The di/Tercnce between the Sunni and Shiah law is referred to in 
an interesting passage in the ‘ Jami‘-ush-Shittiit ’ . — 

“ If a declaration is made in the following terms : (1) ‘ 1 give this 
house to you by way of ‘ ruqba ’ and the same belongs to you so long 
as you live,’ or (2) ‘ I give away to you the corpus of this house, on 
condition that if you die before me, the same shall revert to me, and 
that if I die before you, it will continue to bo yours,’ — it has been 
contended that thc.se words obviously must l)c interpreted to mean 
that the corpus of the proportj' is licrmancntly alienated, as has been 
related by the above mentioned author and by others, on the authority 
of the Sunni jurists,* but (on the other hand) it is (equally) possible 
that the intention in making such a declar.itioii riders to the enjoyment 
of the usufruct for the rest of the (donee’s) life ; and this is clearly stated 
in the first of the two formula); (though) according to the Sunni view 
even that is not valid (for the purpose of creating a li ir.ited interest). It is 
possible that what is meant by him is that a ' hiba ’ i n this form is valid.”* 
(2) ‘ Hubs ’ or Limited Interests under Shiah law. 

446. (1) Where (the transaction being subject to 
Shiah law) the owner of a pro})orty empowers another to 


I Bail. I. 011 Mviha is translated as donvm 
by F.eytag, and as " gift " by Richardson. But 
if the word had that meaning, Bail. I. .»ll , wonld 
be hardly explicable. Sec, however, Hed. 487 
(ci)l. ii. par. 3), where minJui (spelt is 

dellncd as a species of loan. It may bo that It 
implies a gratuitous loan, and so It is translated 
" gitt ■■ by the European Icxieograpbrrs. 

* Cf. s. 443, above. 

* Tlio word ruqba, it will b*" observed, is diffe- 
reiiMy dclliied in ss. 443, and 447. The dcBni- 


tlons an- taken respectively from a Haiiafl and 
a Shiah Jthn'a A sharl authority. 

* Bad II. 226. A ruqba as defined in the 
in st eiaiise of s 44.'), above, is expressly stated 
10 be valid in Shiah law ; see s. 447, below. 

’> liiterally jurists of the more general sect. 
« 7 «.. if a man really intends to make hiba. 
but uses terms such as the above, and it is clearly 
shown that he intended to give away the corpus, 
it will take effect as a hiba of the corpus, and not 
merely as a limited interest : JawtHr-ui-Kalam 
IV 618. 
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receive its profits or usufruct, he is said to make a grant of Section 446 
or to create a limited interest in the said property.^ 

(2) Such owner is referred to as the “ grantor ” ; the 
person who is so empowered, as the “ grantee ” ; the pro- SMij.><tof 
perty as the “ subject of the grant ” ; ^ and the right 

that the grantor purports to transfer to the grantee as a 
“ limited interest ” in the subject of the grant. 

(3) When the grantor signifies his intention to create 
a limited interest, with a view to obtaining the assent of 

of «r lilt. 

the grantee thereto, he is said “ to make a declaration of 
the grant ” ; and when the grantee asset its thereto, he is 
said to “ accept the grant.” 

(4) A limited interest is said to become “ vested,” 
when the grantee becomes empowered to receive the profit imcrcbt. 
or usufruct of the subject of the grant, in accordance with 

the declaration of the grant.® 

A limited interest created in accordaiu c with tlie rules contained in 
ss. 446-456, is referred to as ‘ hubs ’ , it differs from ‘ waqf * in strict 
Muhammadan law in the fact that ‘ waqf ’ is made from a reUgion.s 
motive, whereas ‘ hubs ’ is without any such motive. Tlic distinction is 
•similar to that between ‘ hiba ’ and ‘ sadaqa.’ The mere use of the 
word ‘ hubs ’ does not take it out of the rules relating to ‘ waqf ’ if a 
religious motive is expressly or impliedly indicated. * 

447 . (1) The grantor may limit the interest of the > 

" ' • ’I'mra ' 

grantee in the subject of the grant to the grantor’s or the 
grantee’s life, in either of which cases it is called an ‘ ‘umra ’ 
or life-interest ; or the grant may consist of the right of 
residence, in which case it is called a ‘ sukna ’ ; or it may ' ' 

consist of an interest limited to a specified period of time, ‘ ’ 

in which case it is called a ‘ ruqba.’ ® 


> Bail. 11.220 (tt. 2-5); "its objecl or the ad> 
vantage to bo derived from It U'ii- * this con- 
tract ') is the empowering a person to receivo 
lira profit or usufruct of a thing with a reserva- 
tion of the owner’s right of property iu it." 

9 It will be noted Umt by " the subject ol Uir 
grant ” the whole of the property, iu which a 
limited Interest is created, is referred to. In this 


legard the analog}’ ot the expression "subject 
of gift ” has not been followed ; and there Is a 
rertain amount of inaccuracy in this course. 

• Bad. XL S20. The expression 'ruqba' i-< 
used iu different senses ; cf. s. 443, above. 

* B.iil. 11. 227 (par. 3} ; see another trausla- 
turn of this passage in the comment to s. 451, 
below. 
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MuciesHloii of 

linilteil 

interest'. 


(iuaete, 
whether oIIh-i 
limited Rriiiit. 


Illuslratiuiii^. 


Vorius nt 
dcrhiriilioii. 


(2) The grant may consist of an ‘ *unira ’ or other 
limited interest in the subject of the grant, to the grantee, 
followed by similar interests to the descendants of the 
grantee, in which ease it will continue binding on the 
grantor and his Iieirs, until the descendants of the grantee 
cease to exist, after which it will revert to the donor or 
his heirs. ^ 

(3) It is not quite clear whether the limited interests 
which may be granted under Shiah law are restricted to 
those mentioned above, or whether the said limited in- 
terests are mentioned in the texts merely as examples. 

(1 ) D says to It, " I havo bestowed on thecj this buKl for thy life. ’ 
This is a declaration of the grant of an ‘ ‘uaira.’ 

(2) 0 says to U, ”[ have given thee the l eKidence (‘iskan' in 
Arabic) of this mansion for thy life/’ or “the residence of this maitsion 
is to thee while thon liveiit." This is a declaration of the grant of a 
‘ sukna.’ 

(3) J) says to H, " 1 give this mansion to thee for the term of 2(1 
yetirs." This is a declaration of the grant of a ‘ riujba ‘ 

A passage from the “ .)awahir-ul-ka!am ‘ a Shia Tthna ‘Ashari text, 
may bo (.ranslatcd as follows '•The eoniraet ^ arises by the ntterancf' 
of any of the following formula*, 

( this house, ^ C your life, or '] C .sukna ’ or 

1 give J or this ! J my life, ot I by J “umra’ or 

yon ] land, or this | ^ | a definite f way j ‘ ruqba,' 

residence J [ period J ol y respectively.] 

or by an expression serving a similar puipose , there is no diflc- 
rence of view, or doubt as to .sueh a eniitiact beuig lawful (when 
mado in such terms). However then* is difTereiice of opinion as 
to whcthei- they are so restrieted," •* i.e., whether thescaro the only for- 
mulae by which such limiksl interests may be creat(*tl ; quaere, w*hether 
It is also implied tliat there are differenees of opinion as to whetherthe.se 

1 Jhiiion Beuuin Mv Abed AU (IPO?) -i-l '-ri'anjil in succes'ioii tu one another. Cf. Ameer 
SiMii. 172, 1SU (lii.v. See a. 4.'>2, below, aii<l .Vll 1. S2; “ a TUhba for an iiiUeterminate period 
.•omiiient tliereto. TJiat paaisiBe secniB priiiu- is valid hut re.suiiuble at the will of the donor. 
iil\ to hea verbal explauatloii. (Sec s. 60, above.) A sale of the subjeet of the grant would putan 
Voordiiig to the Jaimhir “ there 1» no difference end to the grant. " Na aiithorltv is < ited. 
bO far .-Ui the legal effect la concerned between an z .l9d=contract. 

’umra, suktui or rukba : " Ameer Ah J. 7P. « Jauahir-vl-Kabim. IV. CIS. 

Quaere, ii the three elawes of interebt may he 
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are the only three classes of limited interests known to Shiah law. Syod Skction447. 
Aniecr^Mi, however, writes as follow's: “A person is entitled under Shiah 
law to create other limited rijzhts over hLsproporty. For example, a pei- 
son may give to another a right of way over his land for a teiiii without 
giving rise to a perpcftual easement, or may authorise him to take water hasDiiwnta. 
from a cistorn, etc. Such limited rights are called ’’ riiqbas ’ ni a 
restricted sense. 'I’lio word ‘ ruqlia ‘ used in this cojmection implies 
a servitude.”^ 

Cf. ‘‘It is reported l>y Ahi Sabah al Kaiiani about Abi •sukna* 

‘Abdulla (blessings be on him) as follows ; If.- was askeil about 
‘ siikna ’ and “nmra.' Ho rojdicd ; ' 11 he (tlu- giant- »r) has cieatc-d ‘ruaba.* 
a ‘ sukna ’ in favour of thegranteo for life, then 1 ho grant mu'-t be given 
otioct to (lit. the contract must he «iarrio<l out as s' ipu’atcd) ; and if he 
lixes it in Jiis (the grantee’s) favour, and in lavour of his descendants 
after his death, to continue until his (the grantee's) doscendant-s become 
e.xtiuet, it docs not empower thorn (the des- endants) to sell, or inherit 
tlie subject of the grant ; after that (wlmu tin y are extinct) the house 
reverts to the lirst owner (grantor).’ And Murtnza Hamran was asked Fulfllmcntol 
l)y mo al)out ’ snkna ’ and ' himra.’ Ho replied, ' men must act in this 
matter accoi-ding to stipulation ; ® if it is stipulated for his (the gi'antor’s) Quran, 
lifetime, lie must live therein for his life ; it it is for his (the grantee s) 
dosccudants, then it is for them as stqmlatcd. until the de.secndants 
become extinct , thcrealt(*r the same w ill rev ci t to theovvner (the grantor) 
of the house.’ .Vnd lla.sau al llalabi quotes fiom the authority of Al)i 
‘Abdiillali who was asked about a man who makes ' .sukna ' of his house 
in fav our of another man and after his deal li in lavour of his descendants. 

He replied ; ’ It is lawful, hut they cannot sell or iidierit tlu' s.i.me.' 

J said then. ‘ d a man makes another man live iuhi.shou.sc for lifelinier 
He replied : ‘ It is law ful.' I said : ‘ If a man makes another man livo 
in his house and does not lix Ihe time F Herejilied : ■ It is lawlul, and Jio 
may turn him out whenever he wishes.’ It is known, that the Mufti hy 
pronouncing it lawful, means that it is so, having particnJar regard 
to the latter part of tJio triulition, and the texts ali’emlv mentioned,'^ 
w'hich means that vvhatevoi’ condition is made the same is binding. 

And likewise it is the correct triU.Ution ((iiutiH.! by Hnsivin ibn Xa’iin on 
the authority of Ka/Jm (may tlio blessings of tlod lie on lum). ” * 

1 *' Mahoniincdan Law,” 1. 113. their covenant vvhrn they covenant" The verse 

I The words that follow, viz., '* liavlng reiiard is cited in tlic Introductory Chapter, 
to the texts already mentioned ” indicate that a /. Quran H, 172, seo last note, 

the allusUin Is to the Quran, II, 172 wlncli « Jawakir-vl-Kalam, IV. hW. 

says : ” Klghteonsness is in those. . . who fulfil 
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• Ruqba ' 
explained. 


AnoflKT 

cxplaiiHtiuii. 


‘ Dii'ajamMil- Islam* 
on ‘»ukna,’ “iimra’ 
and * ruqba. * 


Limited 
nraiits ill ijliiali 
|aw and csUtes 
ol EnitHiib law. 


“Now ‘ruqba’ is obviously derived from ‘irtiqab,’ which means 
waiting, and the contract is so called because each of the two parties 
waits for the contracted period ; or it is (perhaps) derived from ‘ ruqba,’ 
having regard to the fact that the house, etc., i.s given away to the donee 
for enjoying the usufruct for life ; and it is said on the authority of 
some of the learned that ‘ ruqba ’ moans the utterance of the formula. 
‘ r place the service of this slave at your disposal for your life or my 
life’ — which would inijily that it is tlcrivtsl from ‘riuiba,’ which means 
a slave, but this is more than doubtful, as is admitted by others.'’ * 

‘ liuqba ’ is .stated by Kyod Ameer Ali to be “ a generic name 
for all limited c.statcs under the Shiah law'. It includes both an 'himra ' 
and a ‘suUna.' Whenahouse isgiven fora limited period it is generally 
called an “umry.’ When a house is given for residential ]>uri)oses it 
is called a ‘ sukna.’ Under the Hanaii law both thes(^ will come under 
the head of an ‘a;\riat,’ but whereas an ‘aariat ’ is rcsiimablo at tJie 
will of the donor or his heirs, an ‘ *umra ’ or ' sukna ’ is operative for 
the li.ved period and cannot bo rosuuH'tl." * 

' In the ' Da’ayam-ul-Islam,’3 ‘ bikua ' ' ’umia and ‘ ru([l)a ‘ aio 
e.xplained as follows : — ‘ Sukna,’ as the grant of th»» right of residene«* 
for a li.xed period, without any return or considetation. ‘ ‘ IJmra,' as thf‘ 
grant of the right of msideneo limited by tin* life of the rt>sident after 
which it reverts to the grantor or his heirs, in th<‘ al),sonce of a stipula- 
tion to that efr<‘ct, It is not revocable on the dealli of the giantor by the 
heirs of the grantor. ‘ JRuqba,’ as a grant limited by the death of 
either; on which event it reverts totiio griuitor or to the grantor's heirs, 
as the case may be. 

’I’ho decision holding that lifc-intciosls muy bo created undei' Shiali 
law',^ has been criticized,-'* and it has been .suggested that the Shiah 
authorities mention only the right of residence or of use, and that, 
accordingly, a Shiah can either make a gift out and out of the w'hole 
‘ dominium ’ of the subject of gift, or permit Ibe donee to use the property 
by residing in it, or by taking its profits ; that in the former there can 
be no restriction in point of time ; and that in the latter there is no right 
over the ‘ corpus ’ and so granting the latt(*i- is not creating a life-interest 
(though the use may be limited during the life of a person). I’he force 
of the criticism may be admitted, but it may at the same time be pointed 
out that (1) the right of use granted in such a maimer is irrevocable ; 


1 Jawahir-ul-Kaiatn, IV. 618-610. 

I Ameer All, 1. 113. 

a Dtf avam— Note*. An lBnia*lll authority. 

4 Banoo Begum v. Mir Abed AH (1008) 88 


Bom. 178. 

S Jainttbai v. SeOitui, (1010) 34 Bom. 604; 
CassamaUg v. Currimbfuti, 13 Bom. L. B. 717, 
767-708. 
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(2) that the Shiah authorities expressly refer tt> the fact tliat power Suction 447. 
may be validly given to the grantee to transfer his rights t(» others ; (3) 
that the rights of the grantee devolve upon his heirs unless they are 
rostrictofl to his life-time. »So that the right to use the pro])erty, or 
to its usufruct, during the grantee’s life, does not appear to he distin- 
guishable in material points from a life-interest.' No dr)u})t the Shiah 
authorities draw no practical distinction between the incidents of an 
estate granted for a term of years, and a life-estate ; and yet the latter 
is styled in English law a froeliold estate, and the former not.' Hence 
it may be argued that a grant limitc<l to the life of the grantee under 
Shiah law is not a freehold estate anv more than a term of years ; and 
that consequently the former is not a life-e.slate, for a life-estate is a 
freehold estate. But the d 1st imdioii between freehold and other estates 
is base<l on the feudal sj^stem of land teiiii.es in England, and cannot 
affect the use of an o.xprcssion like “life-interest ” or “ life-estate ” in 
the general and less technical stmso in nhiili alon<‘ it can apply when 
the nomenclature of English law is applicsl to the institutions of Muham- 
madan law.® When it is said that .Shiah laAv permits the creation of 
life-estates, it is not meant that the life-estates of Shiah law have exactly 
the same incidents that life-estates have in England. 

448. A limited c.stato becomes ve,sted in the grantee (siuan law.) 
when the grantor makes a declaration of grant which the lubKof m 
grantee accepts and thereafter possession of the subject 
of grant is transferred to the donee.® Semhle, where the 
grant consists of a succession of limited interests, the 
interests subsequent to the first of them, vest when possession 
is transferred to the first grantee.^ 

This section is based on a passage in the ‘ Sharaya* ’ referring directly 
to ‘ waqf ’ ; but the possession required for the completion of a ‘ waqf ’ 
is the same as for limited interests. The distinction bt'tween ‘ wii<if ’ 
and limitiHl interests consi.sts mainly in tlie peiq^etnity of ‘ waqfs ' and 
tlie ]>re,souoo of the religions motive. (Compare the differenet' l)etween 
‘bilia ’ and ‘ satbupi s. 4.37. above). 

As to unborn persons it i.s said, “ if one should make .a settlement Unborn p.tsob. 
beginning with a person not yet in existence as for instance one to he 


» Ct. WlUlams, " Real Property,” 1(1-20, «4, a Ball. II. 22« («. 1-2, 13-15) ; Banao Btgxm 
1U5. 324, 418, eto. v. Mir Abrd Ali (1907) 31 Bom. 172, 179 (ex. 8). 

2 C(.b.215, comment. « Ball. II. 214 (third), see comment. 
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First gmiitcp 
of limited 
Interest must 
be in eKistenen 
and eoinpetent 
to own 
property. 


No rule against 
pcrpi'tiiity in 
Shiah law. 

unborn persons 
being grantees. 


When some 
only of a class 
of grantees In 
existence. 


hom, or a foatua not yot aeparatod from its mother, the * waqf ’ would 
not bo valid.”* 

449. Tlie grantee of a limited interest must be in exist- 
ence at the time when the grant is made ; he must be 
competent to own property, and must be distinctly indi- 
cated ; provided that where a succession of limited interests 
iscreated by the same grant, the grantee of the first interest 
alone need be in existence at tlie time of the grant, and 
if the succeeding grantees eomc into existonec wlicn their 
respective interests open out, the grants to them are valid. ^ 
It seems cleiir that the Shiah Lawyers eimteinplaleil s eorics 
of limited interests in succession ‘ad infinitum.’ AikI that neither 
erealins? a perpetuity nor giviiii' remainders to unburn persons seemed 
to them to lie objections invalidating settlement Tliis, it. is submitted, 
will appear from tbc authorities that are cited bolow. Assuming 
that this is so, what is tho effect of Iho rule in British India? It is 
submitted that it must be given effect to at least in so far as it does 
not conflict with tho rule * against creating perpetuities ; whether it 
should bo so cut dowm as to eonfoi’iu to that rule, or should bo given 
effect to in its ontinly, would depend, m ilie fii'ht instance, on tho 
enactment under which tho Muhammadan law of gifts is enforced. 
Where tho legislature expressly requires tho Muliammadan law of gifts 
to bo enforced, it is submitted that tho >Shiah la^y must bo given effect 
to in spite of its infringing the rule against pin p(«tuitio3 ; where it is 
onforcotl as a matter of justice, equity, and good eonseience, tho Courts 
may have to consider whether it slioiild not bi' disregarded in so far as 
it infringes the rule against perpetuity, if that rule of liiw may he 
considered to embody a fundamental principle * 

“ A grant may be made to A for life and then to B absolutely, or 
a grant may bo made to A for life, and. then to A’s children absolutely. 
There is some difforonco of opinion as to wlKitlu-i- only children living 
at tho time of the grant will take the reiiiaindcr absolutely, or any 
children born to A after the grant, wall taki? also. Th o approvtxl opinion 
seems to be that all the children will take, whether living at the time 


1 Bali 11.214. 

* Ball II. 234 UMrd) from which the IlNt 
clause Is taken verbatim. See 8. 448, cominunt. 

s Quaere whether the English or Indian rule 
would be held to be binding T See s. 12, above. 
The (act that the Indian Logialature has choaen 


to alter tli-it rule for India would Indicate that 
the KnRli),h lule of law is not “ applicable to 
Indian society and circamstanceB," On tho 
other hand, such applicability must be Jiidgeil 
by the Indigenous laws and euatoms. 

• See Table o( Acta preceding Ch. II. 
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of tlio griuit or l)oni iift('rwanls. Bui when tho graiil is to A for his Section 449 
life fiivl (o his ohihlrcu for tliPir lives, ouly tho ohiMjvu livinp at tho 
lime of tjiopraut will take witli ric^hts of siir\ ivors’Jp.' ' 

It is sul)iuitto<l tj>at thoso.iro (juostious coiiooiiioil Mifh ih<! con 
stnictioii of the Avords, for it soouis t«) ]>o cleiii that unhorii por-ons may 
take viii.ler a settlement ® 

450. Anything may ho tho .subject of the grant ol 
limited interest which may bo the subject of a ‘ waqf.’ ’ 

A mansion, furniture, slaw, horse, donkey, otc mention xi 

ns bcin^ valid siiljjccts of yrants.'' 

■■'I'h(‘ subject of a 'hubs m.i\ be either -i sla\ ' ftr a hor-jo or any 
of thos(> ob,|(>ets the use of whiel- ni ly be sub|ool( d to 'Ueli (i r . Iimitefl) 
use \Vher(> a i)er.son is Inmeheiaiy .dl kinfl-- of i »|eci,s may !»(' dedical(*d 
Im' bis \me (lit that be may i*n|o\ alt thcM* l«eM<-tits) When approacli 
to (Jod Is souobt, it IS possible todedien'e .i lave, a horse, a camel, a 
donkey, and sinnlar objects. In tin* ca'* of a. ‘ inasji<l and tlie like, 
it is possible to dedicate a shne or a i|uadrup(Hl when any is Avantod 
for cari'A ing water, etc , otherAvise its use may be fully made by letting 
it for hir(‘. and then the proc(e<lsmay b< applied in proper ways, ’riie 
iliscourses (of jurists) dealintr Avitb «|uestions of this kind me very 
si'iinty.'’' 

451. The grant of a limited c.stat(‘ camiot be revoked ll\all,tno£'uy 
or altered after it has become ve.sted in the grantee except 
when it falls witlmi tho jtrovisions of .s. 451a, belo^^' ° 

It may .seem strange that the gift of a liniiteil mterc.st isnormally 
irrevocable, w heieas the wift of the A\hole dominium. 'hib.A,' is n.irmally 
rcAocahIc. 'I’hc reason lor the irrevoeahililA of grantsol limited interests 
is proliahly that such mauls rank in tlu'eAi'sol Muslim jurists as gilts 
111 wliieli ,1 stipulation is made A\ilh the doiiei*. .iml a.s stipulations are 
cl.i.s.sed as ret urn oi ' *iwa/. ' the grant liecomcs irreA oeable . Si'c the 
comment to s. 407, abo\e 

451a. Where the grant of a limited inlere.st is made crai.t ..t 
without any religious motive, and without any provision 1'i'iU'rr.^'t mi. 

br reVoki’il 

' Arapcr All, I. 112. see s. 47l>, 1 h*1om (as to sulijfit of Wiiqf), a' iml.-1 ermi- 

2 See ss. 5c, and 44S, above ; ami < f. com- * Hail 11. 227 («. 17, 18, 28); m 1. 28 ■‘house’’ 
iiieiit to 8s. 348 ami 444, .\bove. is mispnntiMl lor " horse." 

•' Hail II. 227 (jiar. 2) ; Jiiinoo Jiegum v. Mir • Shark Liim'a, 213 
Mint Ali (1907) 3‘2 Horn. 172, 178 (Ex. 8) , ami 6 «aii. n >2(1-227; eee comment. 
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Section 131 a, fixing its duration, — (a) in accordance with the Shiah Ithna 
‘Ashari law, the grant may be revoked' at any time by the 
grantor," and it is determined by his death, and, on its 
being revoked or otherwise determined, the grantee’s rights 
in the subject of the grant cease ; * (6) in accordance with 
the law as laid down in the ‘ Da’ayam-ul-Islam ’ which 
governs the Daiidi and Sulaimani Shiahs, the grant 
does not seem to be revocable on the licath of the grantor 
unless it is expressly so stipulated.^ 
fur ^ Kx'phnation . — Where a grant is made for a religious 

ob’cct, it caimot be revoked or altered, notwithstanding 
that no provision has been made fixing the duration of the 
interest created by the grant. 

Irrevocability The explanation to this sectioft is ba80<l OH 111 0 last paragraph on 

iimit(‘y«rrtnt. ' Hubs ’ in the ‘ Shara'ya-ul-Islam,’ whieh docs not sconi to bo qnito 
accurately translated by Baillio.® The translation si. on Id bo as follows : 
“ When a man has made a ‘hubs ’ of ® his horse, in the way of God, 
or his slave for the service of the ‘ Ka’ba ' or of a ‘ masjid,’ the act is 
irrevocable ; ^ and he cannot make any alteration (in the terms of 
the settlemont) how long soever the sabjoct bo in existence. But when 
a ‘hubs ’ is made of anyt.dng in favour of some (individual) person,* 
and no term is lixel, an I the grantor dies, that tiling becomes part of his 
horit-igo, and similarly if a term is fixol, an I it expires, it belongs to the 
heirs of the grantor.® Simeol our djctors miintain that it is not 
ren iero I obligatory,*® while others m lintam that it is so only vdicn there 
is an intention on the part of the donor of an approach to God. But 
the first opinion is the most common or generally received ”** “ When 
a term i.s specified for the rc.sidonce, the contract becomes binding by 
possession, and cannot lawfully be revoked until after expiration of 
the time. So also if the residence is for the life of the proprietor, 
the contract cannot be revoked, though th" life-tenant should die, and 

1 Ball II. 227 (1. i. ot par. 3). ' Becaiiso there la arcItgloiiB motive and acts 

f In which case it ia hardly more tlwu a mere siith a rpllKions motive are not revocable, 
license ; el. Transfer of Property Act, s 126. c There hemg no rellulouR motive, and no term 

• Hall. II 226 2-'7, see comment. fixed, the grant Is taken to he for the llfc-llme of 

* ' Difiayam-Hl-ltlam’ INoiet ) — sec .also the the Kruiitor ; unless prcsloiisly revoked It ensures 
comment to s 4t7, altovc. when the r.xplaiiatloii8 for the life time of the grantor. 

of iMf-na, uiara and riiqha, as given in the Jamfur-ul- Kiilam, IV. 622, mtutlom tome 

Da‘ayaM-ul-l»lam. are set oiit. precedents. 

3 Ball. II. 227 (par. 3). See comment. '<> Cf cornm'nt to a 420, abova. 

e Ball. II. 227 (par. S). '• Bail. II. 226 (tt. 15-19). 
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what was his is transferred to liis heir, till the deatJi of the Sbotioh 451 a. 
proprietor.”^ 

Of. “ From Ja’far Ibn ’Ah : Ho said ‘ sukna ’ is like an ‘ ’ariat ’ 

(loan). If its owner wishes to take it back, he might revoke it, and if 
ho wishes to leave it he may do so. This rofers to an indeterminate 
‘ sukna,’ but when it is limitetl for life, or for a fixed term it is ‘ ‘unira ’ and 
‘ ruqba ’ as you have already learnt.’ * 

452 . SembUj where the declaration of a grant mcon.i*,. 

, tent witli or 

i>urports to create one of the particular kinds of limited -ktogaung 

, . trom a grant. 

interests mentioned in s. 447, above, and also contains 
words that ai’e meaningless with reference to that kind 
of interest, such words are of no effect.* 

G says to H', “ I have given this mansi<»n to heo for life, mid to thy lUuttration. 
successor,” it would be only an ‘ ‘umra ’ or for his own life and there 
would bo no Iransfer to the life*holdei’ accoiding to the most approved 
opinion ; jtist as if G had not said “ to tby successor.”^ But if he says 
" I give this liouse to thee, and to thy dest'endants by way of ‘ *umra ’ 
(successively),” it will bo binding so long as the descendants are existing.* 

Section 452 is based on a passage in the ‘Shara’ya-ul-Islam, ’ 

Baillio’s translation of which is cited verbatim as the first sentence of 
the illustration to s. 452. The principle under b'ing the illustration is 
not easy to see in the translation. It has howover, been quoted 
above for the twofold object of giving the authority on which the 
.section is based, and of illustrating the danger of forgetting that 
many apparent rules of substantive law are mere illu.strati<ms of the 
construction put upon particular Arabic words and expressioiiH,— 
illustrations tliat are not easily capable of being rendered in another 
language.® With reference to this .Syed Ameer Ali .says, ‘‘ The ])iib- 
•sago in the ^ SJiar&3'’a ' tliat a grant to A and his ‘ akab ’ oiib'’ takob 
effect as a life-estate, us if the word ‘ akab ’ was not mentioned, 
refers to the case of an ‘ ’umra,’ the author of the ‘ Sharaya ’ 
being of opinion that the mention of the word ‘ akab ’ (which signifies 
literally ‘ a person coming after ’) is not like the mention of descendants, 
and that therefore does not convey an absolute estate, whereas the 
author of the ‘ Mabsut ’ is of opinion that a gift to A lor life, and then 

t fialL n, 227 (M. 12-14 ot par. 1, and kb ■ Bail. II. 226-227 See oomm«nt, 

par. S) ; Banco Begum v. Mir Abed Ali (1007) « 8eei. 447, abovB. 

32 Bom. 172. 179, (Bz. 8). & B«« i. 50. abo’v'. 

i JmeoklMa Kalam. IV. 616, 610. 
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•Suction 4.>2. for his ‘ akab ’ Is lantaiiiount to an absolute donaf ion. Tt is subiuittecl 

that iJiis is a (iueslioii merely of the eoiistruel ion of tho words of the 
grant. 2 Similar remarks apply to the following . “A grant to A in 
those terms, ‘If you die before me, the property \\ill revert to me, if 
I die before you, it will bceome yours,’ wilt lake olfcct aeeording to some 
in ease the donor predeceases the donee, as an ‘ himra ’ in favour of the 
latter ; according to others as an abstjlutc gift (if there is no other 
1 imitation).”'* 

• Nnsir iiu'<.nii t'. All examination of this and other passages ” convinced ” the judges 
siit<iir.i Mf,iini. '• Xa.sil lliisain e. Siighra Begum ’ * ‘ (hat (here is no dilTerenee on 

this .subject lielu cell (be two systems of JMalionmicdan law. In fad, 
wliiletlieSnnnilaw is very distinct, they added, (lie >'<hiah or Imameea 
law is silent on the subject, tho intention in thi* latter system evidently 
being the adoption and application of the Nunni rule to Shiahs.”'* As 
may be surmised from this proliminar^V their exaninudion of the passage 
in question does not throw much light on the subject 

.\nother remark made by the judges in thecase last cited calls for 
comment. They say: ’• the author does not explain what ho is pleased 
to call ' tho most approved opinion.' Theearly Muslim w riters on law 
based tjieir bo(d<s on ]»recedcnt and .luthority, as mucli as the Knglish 
lawyers do. And the phrase that ’‘the better opinion “ is such 
and such is not unknown to the hitter. 'Die sce))tical reader is expected 
to refer to other books for himself, and verify tho statements made. 
On tho/ other hand, as mav bo surmised, authors whose works have 
been considered worthy of In-mg preservedfor centui le.s, liy co^iies made 
III iiiaiiuseript. do not iiidi'lge m irre-spoiisible stateiiienls wliieli on 
\ cl ilieat ton are iliscovereil to be iinloieulcd 

i’erhaps d was unnt'co.ssaiy “to .'-ceU the juoijts to tins decision to 
disclose, or to draw its frailties trom (!m, dread abode, ’ vvhoro thc.j 
have lain buried since tho Judgment was lirst pioiimmccd. 

Tf.m<ilcr of 453. The grantee of a liniilcd interest may, subject 

iimii.a .siaU'. below, and to tho limitations, if any, contained in 

the grant, transfer or alienate his interest.*' 


I Ameer All, I. Sl-82, 112 (par. o>. 

• Sco s. 6o, above. 

I Ameer All, I. 82, eltmu *' Jamhu-ul 
K'diim, chapter on Oifte." 

* (18S3) 6 All. 505. 

' " There can be no doubt tli.at this view h 
loiindcd on a misapprehension of the Shiah haw” 
says SicU Ameer All, I. 84. Probably the iudges 
were not aware that Halllle’a work Is a httral 


translation ot the tiharaya'-uX-ldam lor Ihtv 
say : '■ Vhere is a passage In Baillie's ‘ Imameea 
Law,' PP.2JC-227, which, il cxpiesslnx undoubted 
Shiah doi'trinr, perhaps deserves some notice." 
Milbm’s “not knowing ue, argues 

thuell unknown." conio to one’s mind. 

c See comment to s. 4ja ; and the illustration 
to s. 368, above. 
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“Tho lifo-teiiaut or holder of an estate for a lerju has the ij^h t ►Skction 4t5S. 
of Ictl ing the property fur any periwl not exceeding lus owji inicrcsl, 
provided there are no liniilations on his power or his mode of ojijoyjnent . 
ll«» is buiindj liowcver, to return llie pr(»perly on the- expiiation of Ihe 
l)eriod of his interest in proper order, natural deterioration and the lawful 
enjoyment of the same exeepted.”^ 

454. The grant of a right of residence empowers only RiRht of 
ilio grantee and his family and chiidrcji to reside iti the rcarirtc.i m 
subject of the grant ; unless it is expressly provided that III-- |ilIILll>. 
the grantee may permit others to leside therein, or may 

let the subject of grant for reiit.^ 

455. On the expiration oi otiier determination ofsever-ion 

. r»')iiaiiH ill 

the period for which a gi'ant is made, the grantee s right m .i-.iior. 
tli(‘. subject of the grant ceases, and it revert.s to the donor 
or the donee’s heirs as the case may bc.'^ 

'riiiis when llu* donor i^ays, “ the residence of this mansion is to thee 
Mliile Ihovi livest,’" the remainder over Mill loverl to the donor even 
tlioiigh tlie donor does not expressly provide for it In Iho use of aoim; 
swell words ns “when thou die.st it A\ill revert to m<‘. ' 

I Amcor All, 1. 113 (no autlioritv n cilcl). i Bml. IT. 220 (11. 20-27); Hunoo Seomn 

J Bail. 11. 227 (par. 2) ; Battoo Begant v. .!/«/ v Mu Ahcl Ah (1907) 32 Bom 17-', 179, (Ex. S). 

Ah, 'll Alt (1007) 32 Bom, 172. 170, (Ex. 8). 
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chapter X. 

‘ WAQF.’ 

§ 1—Prelimimnj. 

(1) Explanation of terms- 

456. ‘ Waqf ’ in British India implies the permanent 
dedication by a pei‘son professing the Massiiliiuui faith of 
any proi)city for charity, or lor religious ohjects or purposes, 
or foi- an object of public utility J 

S<‘(; coluineiifc to s. 457 a, below 

457. (1) When the owner of any specific property 
declares that he has made ‘ waqf ’ of the said property, or 
that he has dedicated it in pei'pctuity by way of ' sadaqa ’ ^ 
or charity^ he is called the ‘ waqif,’ or the founder of tlu' 
‘ waqf,’ and is said io make a declaration of ‘ vraqf ’ or 
to dedicate the property by way of ‘ waqf ; ’ or “ to create 
a ‘waqf' ” or “to make a settlement byway of ‘ waqf”’p 

(2) the property is called the “subject of the ‘waqf,’ 
or “the ‘waqf’ property;”’ 

(3) the purpose to which the ‘ waqif ’ tlcclares that the 
profits or income or benefit of the subject of ‘ waqf ’ should 
be devoted, is called the “ object of the ‘ waqf ; ’ ” 

(4) when the object of the ‘ waqf ’ is to benefit any 
specified persons or class of persons they are called the 
“beneficiaries under the ‘waqf,’ ” and the ‘waqf’ is said 
to be created for their benefit 

I Soe Wfliif Act, ». 3. •' iilthi is Uic Arahic expression 

‘ Sadoqa m this paragrapli lueludc* auj used uhko to represent the object and the bone- 
purpose recognised by the Mussuiman law as flrlaries. The expression ilterally means, "to- 
religious or pious or charitable, cf. Waq( wards (nr fur) wlioni (the property) has been 
\ct, Bs. 2, 3. made mqf of " 

a The word ‘ cliartty ’ is used in tliia chapter 5 The texts often speak of the " produce ” 
m the tiauai English acceptance as appears In s. of the im! property, wlilcli is In many cases 
-157 (0). See the footnote there to the term- assumed to bo laud under cultivation. The word 
« The last Uo expressions occur in UioWaqf " benefit" is used in this chapter to include 
Alt, IPl'i, produce, rente, and proflte, nr other advantages. 
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(5) when the declaration of ‘waqf ’ is in writing, the Section 457. 

document containing it, is called the ‘ waqfnama j ‘Waqfnaua.’ 

(6) when a ‘ waqf ’ is so made as to come into effect 

after the death of the ‘ waqif * it is called a “ testamentary TestamentAry 

‘waqf’; ”2 -af.’ 

(7) the person who is entrusted with the fulfilment 
of the object of the ‘ waqf,’ and the carrying out of the 
directions given at the time of its declaration, is called the ‘Miitaw . ii.' 

‘ mutawalli ’ 

(8) a ‘sajjada-nashiu’ i>a spiritual jjreeeptor , he ma}- 
or may not be also tlie ' mutawalli ’ of ‘waqf ’ property.'*”' 

(9) In this Chapter unhvs there is something repug- 
nant in the subject or context, “charity” means anychflrlt^. 
charitable or religious object or purpose, or any object of 
public utility. ’ 

(10) In this Chapter, a ‘ waqf ’ is .said to be “ com- compki.ijK 
pleted ” or “ perfected ” when everything is done that the mmi.h. " 
law requires to be done for the pw]rose of making the 
property subject to or impressed with the ‘ waqf,’ so that 

the objects of the ‘ waqf ’ must be given effect to in 
accordance with the directions of the ‘ waqif,’ or the 
declaration of ‘ waqf.’ ^ “ Completion of ‘ waqf ’ ” is also 
referred to as “dedication of property by way of 
‘ waqf.’ ” 

8oe coniiiKMit to s. 4.j7A, btdow. 

457a. The Mussulman Wakf Validating Act, 1913, waqf Act not 
hereinafter referied to as the Waqf Act, has been held to 
have no retrospective effect, and not to affect ‘ w^aqfs ’ 

1 'I'ho legal effertH do not differ whether the and natural meaning, i.f., in the aenae analogous 

declaration is made verbally or in writing. to that of the English law ; ” Oluthukana Ana) 

2 See 8. 409, below. liamanmidham y. Tfnfo to eai (1909) .11 Mad. 12, 

» ytL-iawalli is the expression most often id. In Ibrahim Khtn Ahnuid Siiijeti Khun (1910) 

used in British India, narir and qayyim are also 7 All. L. P. Tfll. (Kno\ and Kuram.at Hussain. 

Arabic expressions referring to the same. JJ.) the uuMiiiiig of Uib word •* charity ” U 

4 Seeretary of State v. Mohuddin Ahmed elaborately considereil by Karamat Hussain, J. 

(1000) 27 Cal. 674 ; Piran v. Abdool Karim See also Saye,l Mustafa v. Amina Begnm (19041 
19 Cal. 203 ; Zooleka Bibi v. Sped Zynul Abedin 2 All. I. 619, Stanley, C. J. (Banner]!, J, 

(1004) 0 Bom. L. 11. 1058. disBentiag), 

5 Cf. ** ‘Charitable,’ ' pious,’ or ’ religious ’ « See s. 402. iwiow, 

purposes must bo understood in their ordinary 
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Section 457a. made prior to the 7th of March 1913, when the Act received 
the assent of the Governor-General.' 

1. THE MIJSsl'LMAN WAKF VALIDATINO ACT, VI. OK 1913. 

Jl. will 1)(‘ cfonv^onient in the first phiee t(i set out the Mussulman 
Waqf Validatins Act in full. It runs as follows 

An Act to declare the riohls of Mussalnums to make settle- 
ments of property by way of " ivaqf ” in favour of their 
families, children, and descendants. 

I'roionMi'. " WifEREAS (louhts havo arisen regai'iliii^ the validity of waqfs ' 

created hy persons professinfi the Mussalinan faith in Fa\our of thein- 
selxes, their familie.s. chihlreii and de.seemlHnts and nllimal(;ly for tin* 
hoiK'fit of the iioor or for other religious, pious or eharitaino purposo-. 
:ind whereas it is expedient to remove sncli donht^. Tt is liereh\ 
enacted as follows- 

“1. (1) This Act m.ay he called th<‘ Miiss.i,liiiaii Waqt Validating 
Act, 1913.® (2) It extends to tho w'hole of British India. 

“ 2. In this Act unlo.ss there is anything repugnant in the subject 
or context, — 

neHninon. “ (! ) ‘ Wakf ' meaiy? tho permanent tleilication by a person professing 

the Mussalinan faith of any property for any purpose recognized by 
the i\In.s.salman law as religious, pious or eluuitable ‘ 


1 Spo coiniiient. 

2 ApI, VI. of 1013 It rcppivcl flip n^spiif of thp 
(Jovpnior-Ueiipral on 7th Marpli 1913. This .Art 
« III 1.P rrfprrpil hi lipreln.-ifliT as " the W'ii.,1 \pI - 
I siM'll lh<‘ Word in this work tlmiiiiihoiit, 
lull li.iM' lint, 1,1 nmrsi-. .iIUtpcI Hip spi'lliii.: in 
tlip Alt. i>ii'>(!r\iiii: in this iii-.p .is nlniiAs m 
i|llotiiiK 1 1 1,111 mini 111 I nompp, till’ t.iiillniil n|h'||iiii! 
Tliishas previ-nlpil tin siirlliiii! innii In iiij; iiiii- 
toMii, .and Ims opPii-.iimpt1 iiiiMiiipn lipii-ioii in tin* 
inlnil of at least oiip of mi rpiulprs.wliipli I shoiilil 
hke to reinovp. 

» Qwifre, wliPtliiT or not lliis spIIIps IIip 
ilinilits as ri'ts.irils the ii.itiire ot the pnipertv 
otlipr than inniiovablp, whli-li may he the siihjpct 
ot traqf <•/ lahlp of diircreiipes of views held ns 
to waiifs (comini’iit to s. l.-ir,) and s. 47fi. 
IipIou 

* Tills iinplips that accordiiii: to Mnliani- 
in.iil.iii l.aw the purpose (or object) lor whieh .i 
irmif is ileelareil must tie rellKioiis, pious or 
etiariUbli'. It woiild perhaiis lie more net urate, 
or r.ither more in aecordaiice witli the original 
theory oi lOivif, to say that teaqf n a dodie.itlnn 


.■>f propel t\ for anj purpose whatever, provided 
lli.it, the iledleation Is iinule with a religions 
luotixc, .iml proM.led that its ultimate object is 
to bun. lit the jionr tin iiitcrmoiliate objeets or 
pm poses may be am thing whatsoever, provided 
that siieh purposes .iie eompatible with Dicii 
lieing .Sssoi I.ili (I Milh :i leligioiis mot Ive (wliiell 
implies iJi.it theobjei I IS not opposed to Islam) 
and (.leeonhng to the tenets of schools other than 
ILaiiali), provided lliiit tlieie is no benefit reserved 
to the Heligioiis inutivc is dilllcult of 

leisigiiitioii bv aeeiiiar tribunals; and It is not 
to be wondered at lliat it has passed out of tho 
scnitiny of tlin legislature as well as the tribunals 
of British India It may indeed ho that tho 
a.spcet ot religion li.as iiy tlie wisp foresight ot 
the framers of the Act been transferred to the 
objeets or purposes of tlip uaaf, from tlic 
mol i\p with whieh the wnqf must bo declared; 
and the religious clinrarter of waqf is thus 
Riven a local habitation inste.ad of Its being 
allowed to tlo.it where it eoiild elude tlio powers 
of l■ogllltion .avalkable to tlie f'oiirls. 
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“ (2) ‘Hanafi Mussalman ’ means a follower of the Mussalman faith Seouok' 457. 
who conforms to the tenets and doctrines of the Hanafi school of 
Mussalman law.' 

“ 3. It shall be lawful for any person professing the Mussalman I’ower of 
faith to create * a waqf which in all other respects is in accoidanco with tom'atf 
the provisions of Mussalinnn law, for the following among oth«>r waqft. 
purposes 

“(a) for the maiutenaneo and sii]>porb, wholly or partially, of liis 
family, children or desoendanis i.iid 
“(6) where the person creating a waqf is a Hanafi Mussalman, also 
for his own mainteiiaiie,* and support during hi,s lifetime 
or for the payment of Ids delda oiu of <1 ih rents and 
profits of the ]nopi“riy diMliri'.led- 

“ Pi'ovided that the ultimate heu<-(it .s in .suoh oasc.s expressly or 
impliedly reserved for the in)or or for any otiier purpo.se recognised by 
tlio Mussalman law as a religious pious or charitable piirpo.se of .i 
permanent character.* 

‘ ‘4 No suoh waqf shall be dcomeil to bo invalid merely because the waqfs not to 
benefit reserved therein for the poor or other religious, pious or charitable 
purpose of a permanent nature * i.s post.])oned until after the oxtinction romot«>ne98 of 
of the family, children or descendants of the person creating the waijf. 

“ 5 . Nothing in this Act .shallafiect any custom or usage w'hethor saviuff ot looai 
local or prevalent among Mussaltnans of any particular class or sect.” 

2. ‘WAOB" ACT NOT BETRO.SPKCTIVK. 

It has been held in several decisions * that the Waqf Act is not Act 
retrospoedivo, and does not affect ‘waqfs’ that wereah-eady inexistence no* 
when the Act received the a.sscnl of the Govoruor-CTcnoral : that 
there is nothing in the Act which enables the Oourt to hold that tlie 
provisions of tho Act .shall apply to such ‘waqfs’; and that tborofore 
whatever the intention of the Legislature may have been, it ha.s by this 
Act only enabled Muhammadans in future to create ‘waqfs’ hy deeds, 
which under previous decision.s would be liable to be set asidfe.* 

1 Section 2 sceina to contain tliree dUTerent * Atnirbibi v. AsUabibi (1914) 39 Bom. 503 , 
expresHlons for rcferrlmj to very similar (Madeod, J.); RahimunUsa Fibi v. Shaikh Manik 
notions; (1) " proltsslmi the Mussalman faith,” Jan (1911) 19 Cal. W. N. 78 (Uhaiidhnrl, J.) ; 

(2) " follower of the Mussalman faith," (3) " who Mahomul Buksh Majitaular v. Dewan Ajimn 
conforms to tho tenets and doctrines of Uio Raja (19ir.) 43 Cal. 158 : 19 Cal. W. N. 967 

Banafl School.” (TenMns, C. J., and N. R. Chatterjea, J.) ; 

1 The pre-amblo refers to " nuRcing settle- Naimul Uaq v. Mohammad SManulla (1918) 

mentsby way of mqf"'. s. 3 refers to rreating 18 All. L. /, 841. Tho author was Informed 

auHiqf. by Kiimarasaml Sa^tri, J., of Madras Uiat his 

3 SccUon 3 refers to “ a purpose of a penna- T.ordshlp had given a similar decision on tho 
nent eharaeter ” ; a. 4 to " a purpose of a original side of that Court, 
petmanent nature." 
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SiWTlON 457. Tl>o question was not free from doubt, as the preamble is framed in 
terms appropriate to a declaratory Act, which does not enact any now law 
but authoritatively states what was alreiuly, before the Act, the correct 
1 aw , and which , thorotore, acconling to the general principles of int erpreting 
Acts, must bo construed retrospectively. The question as shown in 
Maclood, J.’s judgment was whether the A(!t must be constrinnl ^ as a 
doclaratoiy Act as indicated by the preamble, or whether the expression 
“ it shall bo lawful ” in s. .3 must be taken to refer to future ‘ waqfs ’ 
alone. Jenkins, (!. .1., expressed doubts whether the Governor -General 
in Gouncil would make a legisl.ative iJronouncement that the repeated 
decisions of the Privy Council were erroneous, though from its knowledge 
of the requirements of the countiy the legislature may think that in 
future the law sluadtl he otherw'ise administered.® 


Reatrlclcd to 
.Mtabllshinu 
^Ildltyof 
'^nill.v • w.anN.’ 


Dpttnttinnt In 
W-igt Act. 


3, SroPB OP ‘ WAQF ’ ACT. 

The general obje<d. anti intention of the Act arc indicated in the 
preamble : W3., that the ohject of the Act is to remove the doubts as 
to the e.xisting law and that the Act docs not deal woth the validity of 
‘ waqfs ’ in general but of one specified kind of ‘ waqfs’ : that kind being 
pacticularisetl in the preamble by reforenoo to these characteristics: 
for its object is stated to have reference only to ‘ w'aqfs ’ (freatcrl, 

(1) by persons professing the Mussulman faith, 

(2) in favour of Ihemsolvos, their families, children and descend' 
ants, and 

(3) ultimately for the benefit of the poor or for other religious, 
pious or charitable purposes. 

I’he first of these three characteristics does not require any further 
consideration (see s. 460, below); (2) and (3) are connected with each 
other. With reference to (2), the preamble does not, it will be noticed, 
refer to a ‘ waqf ’ under which strangers are the first beneficiaries. 
With regard to (3), the provisions of the Act (see s. 3 thereof) will be 
considered more fully below. 

'riie second section of the Act contains two definitions : the first 
of Avhich alone need be further referred to. A ‘ waqf’ is defined in it — 
of course, only for the j>urpoHes of the Act, mz., for the purpo.se uf 
dwiaring the validity of ‘waqfs’ of the kind iiarticularised above -as 
connoting the following matters - 


I Maxwell, " luturpretallon of Statutes,” Re Chapman [ISOCJ 1 Ch. 323, reversed on 

(Otli ed.) p. 361, eltlng A. O. v. TheobaU (1890) another point la 1X896] 2 Ch. 763. 

24 Q. n. D, 567 land A. a. v. Hertford {18A9) * Uahotned Bukht V. Jiwan Ajmn 43 

18 L. J. (EX) 332. See also R. v. Vhnstchvrrh Cal. 158, 1B2, 

(1848) 12 Q. a. 140 ; 13 !•. J. Of. C.) 23 ; aud 
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(1) a permanent dedication of property ; bKCTiON4o7, 

(2) that the dedicator is a person professing the Mussulman 
faith ; and 

(3) that the dedication is for any piui)ose recognised hy the M\>ssul- 
man law as religious, pious or charitable. 

In the terms of this definition the preamble may be talo'ii to ijuply objector Act. 
that (1) it is not the object of the Act to h'V down the law in general 
terms, as to the principles or rules applicable for rletermining whether in 
any case whatever, there has been a valid peimancnt dedication of pro- 
perty ; nor (2) is there any general prim iple laid down which eoters all 
objects whatever that are recognised b,^ Mussulman law to be religious 
pious or ell aritaldc (so that property may bo permanently dedicated for 
those objects and no other). But the ambit of the Act is merely to 
lirovide that dedication with the specified objects is a valid dedication. 

4. PEOVISIONS 01’ THK • WAQD” AOX EXAMINED. 

'I’hc first portion of the thiid sc*clion is somewhat redundant, by Oiierative portion, 
reason of the definition in s. 2 (1). E.\pandcd by including in it the term.s " 
of the definition, it would read : 

“ It shall bo lawful for any person profe.s.sing the Mussulman faith, 
to create a ‘ waqf i.c., “ (I) a pennanent dedication (2) by a person 
jirofessing the Mussulman faith (3) of any property (4) for any puipose 
recognised hy the Mussulman law as religious, jiious or charifalile ‘ 

(o) “ wliich in all other respects is in acc'ortlancc w ith the provisions 
of Mussiilman law, for the following among other purposes : - 

(a) for the maintenance and support, wholly or partially, of Ins 
family, children or descendants, and 
(If) whore the person creating a ‘vvaqf ’ is a Jianali Mussulman, 
also for his own maintenance and su])port during his 
lifetime or for the payment of his debts out of the rents 
and profits of the property dedicated : 

Providoii that the ultimate benefit is in such caHe.s e-'^tpi'essly or 
impliedly reserved for the jjoor or for any other purpose recognised by 
the Mussulman law as a religious, pious or charitable piupose of a 
permanent character.” 

The fourth section again is in reality in the nature of an explanation g,, 4 5, 

to s. 3 ; and tho fifth section saves the effect of custom anti usage. 

D. EFFECT OF ACT BE-STATED. 

The effect of tlie w'hole of the Act may, therefore, — after reciting 
that its object is to remove doubts regarding tho validity of ‘ waqfs ’ for te»st»te<L 
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Section 457. 


Waqf A<t : 
what property 
may be subject 
of waqf. 


the partieiilsir purposes mentioned in chiuscs («) and (6), below, and prO- 
vidijig Uiat nothing in the Act shall allect any custom or usage whether 
local or prevalent among Mussulmans of any particular class or sect, — 
be stated in the folhiiving terms : — 

“ A permanent jledieation of any property l)y way of ‘ waqf ’ 

“ («) by a pjii-soji professing the Mussulman faith for the mainten- 
ance and support, wholly or partially, of his family, ('hildren 
or descendants, or 

“ (1*) l>y a follower of the Mussulman faith who confoims to th(» 
tenets and doctrines of tins Ifaiiafi school of Mussulman 
law for the mamtciiauco ami support, wholly or jiartially, 
of his family, ihildron and descendants, and also for liis 
ow n maintenance .and support during his life-time, or for 
the payment oflusdebts out of the leuts and prolits of the 
]u opci ty dedicated, — 
shall lie lawful, juovided that — 

“ (1) the ‘waqf’ is in all other lespeets iu aecordauce w itb the pro- 
visions of Mussulman law ; and in particulaj- llial, 

“(2) tlio ultiinato beuolit is ’n such cases expressly or iiupliodly 
reserved foi- the jioor or for any otlim jiuipose recognised liy the 
Mussulman law as a religious, pious or charitable pin pose of a permanent 
character. 

Ji/jcplamtion . — 'Tho ultimate luuielit m such ‘waijl's ' shall not bo 
deemed to be invalidly reseivtul for the pui poses ot proviso (2), aliove, 
merely because siieli beiielit is postponed until lifter the (‘xtinctiou of 
tho family, children .and dcseeiidants of the person ci eating the ‘ waqf.’ ” 

'The chief importance ot tin* Act consists howeviu’ in that tho 
MuJiaiujuadan law- is now to be guen I'lTeet to with reference to 
‘ waqfs’ crealed after 7th MairJi IJII4, not as uitor])reti'd in tho earlier 
decisions of the Privy Council, but as it in fact is. 

«. UBllTAIN I'OIM'S INVOI.VJin JW ‘ W A^l' \eJ'. 

The following points aie implied in the Act. on some of those 
tho texts of Muhammadan law aio not certain, or take divergent 
views. — It is dillicult to say whother on the.so points tho Courts w ill 
follow tho trend of previous decisions, or the analogy of the Act. 

(1) With reference to the property that may bo the subject of ‘ waqf,’ 
" any property ” may be the subject of ‘w'aqf,’ according to s. 2 (1), 
but it is also provided tho ‘ waqf ’ in ordor to be valid has to be in 
“ all respects in accordance with the provisions of Mussuhnan law,” 



fits WAQP AOt 


529 


except that the objects mentioned in clauses (a) and (6) are declared to Section 45?At 
l)e valid. It is doubtful whether the law can be taken to bo altered in 
this respect by the Act, for it will be noticed in the sequel that the 
text-writers are not unanimous as to whether certain classes of property 
may validly be the subject of ‘ waqf.’ 

(2) The benefit of the property didiicated by way of waqf must charity, 
be ultimately reserved for 

(tt) the poor or other religiotts, pioas or charitable purpose 
(6) of a permanent nature. 

The text'Writcrsarenot agreed as to whether an e.vpn'sS provision to 
this effect is necessary, but in the Aciitsi-emsttibeproMulcdthat therc-ser- 
vatiou of the ultimate benefit may be imwlo either iniplietU 3 f or cx])res8ly. 

(11) Whether or not any purpose is religious*, pious or charitable 
and is of a permanent nature has to he determined in accordance 
with Mussulman notions and not in accordance with English law. 

(4) The ultimate benefit may bo deferred until the extinction of Po8ty<jn»-miiiit 
tlie family of theperson creating the ‘ w aqf ’ : quaere, whether it may bo so 
deferred foran indefinitely long pcriml b\^ the intervention of some objeet 
other than the mainteiwnco and support uf the family of the ‘waqif.’ 

(6) The objects for which a ‘ waqf ' may be crcatetl are referred ultimate and 
to in the Act under two heads : one is the ultimate, and the other may 
be called the preliminary, though the latter expression does not (x-cur 
in the Act. It would seem that the Act must be taken to lay down (in 
accordance with thedefinition in s. 2) that thosupportand uiaiiitenance of 
the ‘ wat^if 8 ’ family, &c., must be considered to be a purpose recognised 
by the Mussulman law as religious, pious or charitable. This is the MaiiiUiian,e 
view of the Muhammadan law that was put forward by Amir Ali,®'^*"****'’ 

J., with great learning in his dissenting judgment in ‘ Bikani Mia 
V, Sheik Lai,’ * where he says: “ When a ‘waqf ’ is created, constituting 
the family or descendants of the ‘ waqif ’ the recipients of the charity 
so long as they exist, the poor are expressly or impliedly brought in not 
for the purpose of making the ‘waqf’ charitable (for the support 
of the familj' and descendants is a part and parcel of the charitable 
purpose for which the dedication is made) but simply to impart 
l>ermanenoy to the endowment.” Probably the Act is based on the 
same view though its provisions are not as clear as they might be. 

Without under-estimating the difficulties of their task,® it may also 
be respectfully pointed out that the framers of the Act do not seem to 

I 20 Cal. 106 at. pp. 146-140. see also p. 130, sold £ani Brainwell, *' there is notUng so hiww.H: 

»< *00. to draft Netkeneal ColNertf Co. v. Boumt (1680) 

> ** 1 dUlke finding foult vlUi statntes,’’ 14 App. Gte. 288. 286. 
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SisCTioN 457 a, ha-vo been awaro of the atckto of the authorities on the matters whieh are 
above referred to as being implied or involved in the provisions of the Act. 


7. • WAQK ’ UNDER MUHAMMADAN LAW. 


Early hUtory 
of ‘ waqf.’ 


Tradition of tbo 
Prophet about 
‘ waqf.’ 
Deflnitloas 
of • waqf.’ 


The following is taken from Syed Ameer Ali’s learned work, whieh 
is particularly full on ‘ waqf,’ and to which all authors writing after 
him mu.st bo indebted: “The validity of ‘ wa([fs,' says the ‘ Ghait- 
ul-Bayan,’ is founded on the rule laid down by the Prophet himself, 
under tho following tureumstanees, and handed down in, succession by 
Ibn Auf, Nafe atwl Ibn Omar, as stated in tlie .Jaiuaa-ut-Termizi : Omar 


(1) HaNAFi Law : 
(a) Abu 
Uanifa’a 
view : 
coiitlmuiutc 
of • waqif’s ' 
right of 
owiiersliUi. 


had acqniretl a piece of land in (the canton of) Khailiar. and proceedeil 
to the Prophet, and sought his counsel to Jiiakc the most pious use of it. 
(whereuijon) the Prophet declared, ‘tie up the pi’(»perty (‘ asl’ — ‘corpus’) 
and devote the asufruct to human beings ; and it is not to. bo sold or 
nnvde tho subject of gift or inheritamie : devote its produce to your 
children, your kindred, and the poor in the way of God.' In accordanee 
with this rule, Omar dedicated the property in (|uestion, and tho ‘ w aiif ’ 
continued in existence for several centuries, until land became waste." ^ 

The following definitions of ‘ waqf ’ have been given : — 

1. “‘Wakf’ in its primitive sense means detention In the 
language of tho law according to Hancefa — 

(i) " It signitiesthe appropriation of any particular thing in .siuih 

a way that the appropriator's light in it shall continue,** 
and the advantage of it goto .some cliantable object; "•* or 

(ii) It “is tho ilctention ^ of a .speciHis thing in , tho ownership 
of tho ‘waqif’ or appropriator, and the devoting or 
approiiriating of its prohts or usufruct in charity, on the 
poor, or other goorl objects c in tlu; mamier of an ’areeut '^ 
or commodate loan."* 

According to the two disciples of Abu flauifa - 

(i) “‘Wukf’ signifies the appropriation of a paitieularartieleinsucha 


■ Ameer All, J. I2.'>. 

* See however 8. 4fll, bi-loW. 

3 Hed. :131 : adding in a iioti- . “ meaning 
ulwai of a pious or i liarltable nature.” 

* Hall. 1. &40. 

a ” The nicatiiiig of the word I wajJ ] as given 
in tbe dietioiiarios Is merely ' detaining ’ or 
‘ .^toppliig.’” lb. n. ‘i. 

b " Mr. Hamilton has uuDecessatlly restricted 
the legal meaiiing to appropriations of a 
• pious or charitable nature' {Uedaya, II. 339 n. 
Hed. ‘i31); and he has been followed by Sir 
William Marnaghtcu, who renders the word 
by ‘ endowment.’ But It will be seen hereafter 


tliJit Ihc term is more cumpruhciisive, and 
incliidPb .settlement on a person’s self ” [under 
Hanall lawj, and children.”— Bail. 1. 549, n. 3. 

t ‘“In the maimer of an areeut or commo- 
dutc loan.’ — Jliis docs not mean that tbe profits 
are ineiely lent; but that the obJccU of tho 
wakf are to have the same benefit from It as If 
the subject of it were lent to them In tho manner 
of an areeut, when they would have the use of it, 
or m other uords, its profits or usufruct for their 
own benefit so lotfit os it ruiiiaiiiud in tholr 
possession.” /fc.n. 4. 

8 Hed. 331 ; Ball. I. 049. 
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manner subjects it to the rules of divine property, whence S£OTIOK457a. 
the appropriator’s right in it is extinguish efl, and it becomes ’ 

a property of God by the atlvantago of it resulting to His 
creature ; or 

(ii) “‘Wukf’ is the detention of a thing in the implied owner- 
ship of Almiglity God in such a manner that its profits may 
revert to or be a])|tlied f»>r the benefit of mankind. 

2. The ‘ Shara'ya-iil-TsIain ’ says with reference to Shiah law :< 

Wnkf ’ is a contract tiio fruit or effect of which i.s to tie up the original 
and to leave if.s usufruct fre,e. ' and later on it is statinl : the ‘ uakf ’ 
or .subject of apprO]>riation is tr.aii.sferi<Hl, .so as fo liecome the property 
of the ' mowkoof alebi, ' [or ‘persons on whom the settlemeut is m.ade ’J 
for he has a right in the aelvantage orbeiiefifs to be dcriveil from it.’’^ 

1} Thedefinition containeil intbe W.«jf A tisgiven in s. 4f>6, above. 

S ‘ WAQP' IN BniTl-lI INDIA. 

The law of ‘ waqf ’ as laid down in the Privy Council decisions 
prior to the Waqf Act differed from stri< t Hiinni Muhammadan law on co^n 
two points. (The leading case was that of ‘ Abul Fata v. f^^-samaya,’® 
which seemed to refer for the law not to the recognised texts of Muham- conuinedin 
madan law but to what must have been in the mind of the Prophet® — ®*"**'“ ****** 
apiiarently in disregard of the principles on which decisions are usually 
given.*) According to the Privy Council (1) a ‘waqf’ had necessarily 
to be for a charitable object, and (2) Avhother a particular object was to 
bo considered charitable was according to the Privy Council to be 
decided in accordance with the definition of charity In England. This 
law is not applicable to ‘ waqfs ’ created after the passing of the Waqf 
Act,* i. €., after 7th March 1913. 


of ‘ waqif'g ’ 
rights : 
transference 
til QoU. 


2 ) snun 
definition: 
property 
transferred 
to beneficiary . 


I Hed. 231, Ball 1. 549. 

t Ball. I. 550. 

3 See p. 5.30, it. 0, .above. 

* Ball. II. 211, 220, (first) 219 (third). It 
will be observed that tills definition resembles 
th.at of .\bii H.mif.a, but tlio latter holds that 
the ownership is not transferred from the ivaqif, 
and that It is like an *<iriat loan (cf. Bail. I. 549), 
whereas the Shiah authorities consider it as 
transferred to the beneficiaries. This dilferenco 
of view as to the nature of lewif results in a 
lUffereace on tlie point of its rovocabilltv : under 
Shiah law it is irrevocable, according to Abu 
llanifa It is revocable unless there is a decree oi 
Court, alter wlilch " the rlglit of Uio appro- 
priator abates ” : Bail. I. ,546. 

'• (1894) 22 Cal. 619; 22 I. A. 70. 

6 “Their Lordships have endeavoured to 
the best of their ability to ascertain and apply 
the Mahomcdaii law, os known and adinlnis- 


tereil in India, but they cannot find that it Is 
in accordance with the absolute, and as it 
seems to them extravagant, application of 
alistract precepts taken from the mouth of the 
Prophet. Those precepts may be excellent in 
theirjproper nppllcatioii. They may, for aught 
ilioir Lordships know, have had their effect 
in moulding the law and practice of wakf, 
.as the learned judges say they have. But it 
would be doing wrong to the great law-giver 
to siipiHise, tliat he is thereby commending 
gifts for whlcb tlio donor exercises no self- 
denial.” Then follows the passage cited in the 
text later on. 

7 See ss. 11, 12, above ; see also the comment 
to a. 10, referring to tlie conflict between customs 
and law. The real ground of decision was no 
doubt that it is against the policy of law to allow 
laiiilly settlements in perpetuity and also the 
effect that a leag/haa on the rights of creditors. 
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N. a.— Bulei oontolned In [ ) are not followed In British India. 


Ownership. 


Bevocabillty. 


Perpetuity. 


Object failing. 


‘Wnqif 
1. taking 
benellt. 


lU. Uno 
* muta- 
walli. ’ 


iv. removing 
• mnta- 
waUl. • 


Tho ownership ol 
the ‘ waqif ’ sub- 
siata 

[‘W aqf’ia revocable * 
unleea 

(o) there is docreo 
of oourt, or 
(b) it is testament- 
ary.] 


|Musi expressly pur- 
port to bo in] 
Iierpetuifcy. 


Sunni. Hanafl law. 


I Shiah taw. 


Abu Hanifa. 


Waqf’ of ‘muahe* 
valid except as to] 
mosque.* 

IPorpetuity will boj 
preauinod if not] 
stated. 


|lf the obje.'t 
‘waqf ’ fails, or is 
suoh that it may 
fail, ‘waqf is 
void.4 


Itmm Mulutinmad, ] Shiah Authors. 


he ownership of the ‘waqif’ n bates, 
favour of ownership of Ood.^ 


Waqf ’ irrevocable 
the mere {ironounc-t 
iiig of tho word.^ 


[• Waqf ' of divisible 
' ‘ musha ‘ ’ invalid] I 


f object of ‘waqf , 
fails, it will result 
in favour of poor.'* 


Waqif * may tBkej[‘ 
benefit under tho) 

‘ waqf .’5 


Appointment 
' * waqif ’ aa ‘ rauta-| 

walli ' valid.® 


E no ‘ mutawalli 
appointed, ‘waqif 
will be conaiderodj 
‘ inutawalli.’f 


Waqf ’ irtevocablel 
after posses g i o n 
given to ‘ muta- 
walli, ’ not before.* 


Tlio ownership in 
beneficiaries. 

Waqf ’ irrevocable 
after possession 
given to benefi- 
ciaries or ‘muta- 
walli.’® 


Must expressly pur- 
port to bo in per- 
petuity. 

|lf tho object such a8| 
may fail, the ‘ waqf ' 
is void.® 


Waqif’ cannot take 
any benefit under 
the ‘ uaqf.’J* 


(Appointmeni- 

‘ waqif ’ as ‘ mata- 
walli, not valid and] 
avoids ‘ waqf.'/’ 

[if n» ‘ mutawalli 
appointed ‘ waqf 
void.* 


I The ‘waqif’ may validly reserve to hlina''lf 
the power of removing the' mutawalli ’ — 
If power not expresslyjlf power not expressly 
reserved, it will boj reserved, the ‘waqif’ 
presumed to have] cannot remove tho 
been reserved.® j ‘ mutawalli.’® 


Waqf ’ of ‘ musha*’ 
valid.’® 


[Must not purport 
to be limited to 
a fixed period of 
timo.“ 

Ilf object of ‘ waqf ’ 

^ fails, tho pro- 
perty reverts to 
the '• waqif ’ or 
his heirs. 

Waqif ’ cannot 
take any benefit 
under the 
‘ waqf. 

Appointment o f 
‘waqif’ as 
‘ m u ta wal 1 i’ 
valid.’* 

If no ‘ mutawalli ’ 
appointed the 
beneficiary acta 
as ‘ mutawalli ' ; 
unless the ‘waqf ' 
is for some ob- 
ject of general 
utility.'® 


» Shanq agrees with this Uinhaj, 232, (Bk. 


* ThP Uanafl authorities are eqiiollr divided 
on this point, though Malik, 8h» IV* i, and Ibn 
Hanbal agree with Abu Yusuf in holding that 
nothing more la needed than a docIaraUon of 
teaqf to moke it irrevocable, 
a Bail. I. SA4. 


* BoU. 1. 607. 

» Hed. 287. 

® Boil. L 661. 691; Afinlkfi, 288. 

1 Ban. L Ml. 


8 Tho Shaikhs of Bukhara are said to accept 
Imam Miihammad'a - opinion in accordance 
with which the Fatawa ‘Alamgiri says the 
fattna is given ; the Shaikh* of Balkh, however, 
adopt Abu Yusuf's view : Bail. I. 692, 691. 

9 Ball. IT. 212 (par. 8) ; 218 {fmrtk, tt. 
23-26); 219 (par. 3.) 

10 Ball. 11. 214 (par. 1, 0. 6-7). 

11 BaU. II. 218 (par. 2). 

It Boll II. 218 (par. 8). 

It Batt. n. 214 (Ptf. 3). 
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* WAQP’ AIJD CHARITY 

As to the first of the two points mentioned in the last paragraph Section 467a. 
above, neither the Shiah lawyers nor Abu Hanifa in <lcfu\ing ^ ‘waqf ’ 
inako any mention of a charitable object being necessary for it; the of'waqf’ 
definition that Abu Vusuf and Imam Muhammad give of a * waqf ’ 
implies a charitable motive, since they caII it the “detentifui of a thing 
in the im]>li('d ownership of Almighty (hxl in such a manner that its 
profits may revert to or bo ai)plM d for the benefit of niankiiul,”® bid the 
charity is seen to bo merely the ultimate destination of the propei ty. 

The objects for which " waqfs ’ may be validlv createil. and whifh 
are j-eferred to in the ‘ Fatawa ‘Alamgii i,’ fall under the follou ing heads ; as vuUd 
(1) the relief of the poor, (2) provisions for mdi\ iduals, mainly 
family of the ' waijif ’ himself, or of h.pecified persons, (3) ‘ masjids,’ 

(4) caravanserais, a(|ncducts, roads, biidges, ci' 

'Fhough the poor have been mentiom' i first, as fhat seems to bo ^ 00 ^***°'* 
the ultimate destination of every * waqf,’ <tiU far the greatest uumbor 
of illustrations and rules refer to a v a({i ' for the bendit, in the first 
iiLstanee, of mmnbers of the family of the ‘ waqif ’ himself, and of other 
persons that the ^ wiwpf ’ may name in the instrument of ' waqf.’ 

The ‘ iShara^a-hd-lslam ' also in speaking of the objects of a ‘ vvaqf ' 
mentions first the ‘ mowkoof alehi ’ " or person on whom the ‘waqt’ <<)iit.pmpi.ite(l 
is imwle," and then adds (jvs though it were an extension or aiiplication undur'* waip.’ 
of the primary rule I'clating to a * w af| f ’) that *' a ‘ w akf ’ for ‘ musabh ’ 
or works of general utility, such as bridge's, and ‘ nuisjids, * or jilaccs 
of worshij), is ([uito valid ; for such a ‘ w akf ' is in truth a settlement 011 
all Mussulmans though some only can participate in thoii iwlvaiitages/'^ 

What the Muslim lawyers, Inm ever, refer to as the essential feature Heiigious 
of ‘waqf’ is that it is imwle with a religious motive — a dei ire to •' 

approach God. It does not seem to bo stated that approach to God 
can only bo made by an object that is charitable in the sense of 
English law. Thus ‘ sadaipi ’ whkh is a gift made with a desire to 
approach God, ‘ ({uiequid datiir Deo sacrum, ut pars opum,'* may be 
made equally to the rich ami the poor and similarly ‘ waqf ’ can 
strictly be itukIo for any object not prohibit.xl by [slam. Sec now the 
Waqf Act, s. 2 (1) printed above, and footnotes thereto. 

As to the second point mentioned above, in conueetiou with the 
decisions of the Privy Council prior to the Waqf Act, “a family ‘waqf provisions for 
is characterised in the judgment** as a gift “ (i) for which tho donor 

grounds 

1 Though Ball. 11. 214 (tecoMl) seems to refer a Ball. 11, 214 (Ihird) 215 (par. 2.) on which family 

a wagf as a “ charity ” in connection with the * I'reytag, cited in Bail. I. 645, n. 1. settlements 

ago of competonoo to make It. a Ball. 1. 545 (/, 6.) ’ condemned. 

» Bail. I, 550 («. 7*10), 6 AbulFatav. Rasamt/a (1804) 22 Cal. 019,682. 
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Section 457a, exercises no self-denial : (ii) in which he takes back with one hand what 
he appears to put away with the other ; (iii) which are to form the centre 
of attraction for accumulation of income and further accessions of family 
property; (iv) which carefully protect so-called managers from being 
called to account, (v) which sock to give to the donors and their family 
the enjoyment of property, free from all liability to creditors ; (vi) and 
' Waciif ' can w hich do iiot seek the benefit of others beyond the use of empty words.’’ ’ 
atlmittcd that the form that a ‘ waqf bar-farzandan ’ 
iicoorain« t<i often takes in our times in India is open to some of these objections. 
K^odtion^of necessary to point out. in the I’l’st place, that, e.xcept in 

Hanafliaw. accordance with Abu Yusuf’s exposition of Hanafi law, no school of law 
permits th«» ‘ waqif ’ to take an^' benefit under the ‘waqf,’ — so that the 
gravamen of the criticism cannot apply to a ‘waqf’ made in aceord- 
Soif-dciiiai by huco v\ ith any other exposition of the law . Nor is it correct to s*\v 
that the donor exercise.sno self-denial: for even wIkmc, being governed 
by the Hanafi law tho ‘waqif’ reserves the life- interest to himself, it 
is imposdblc for him to deal with the ‘corpus ’ ol the property ; and 
few persons arc placed in .such happy circumslanci'S that they can eon- 
template the giving away of this power w ithout the f»*eliug that it may 
cause them great inconvenience in times of nei'd which they cannot 
forestall. Nc-Kfc, a very important point lias berm overlooked when it 
is said that a ‘ waqf ’ does not ‘‘ seek the bimefit of others beyond the 
n^riyins empty words ” : a ‘waqf ’ by way of a family si'ttlement is the 

Willy only mode in which two classes of de.sccndants whom Islam takes 

ettiements. specially under its protection — ^women and oi'phaiis — can often bo pro- 

vided for. The children of ])redocea.sed chilcireii, and of females are 
o.xcludod by the ►Sunni law of inheritance ; and under a ’ waqf ’ they 
are generally given an equal share with the other descendants. Nothing 
can 1)0 considered more truly charitable than to provide for these, 
via of family The Waqf Act hsvs brought tho law more into accord with the 

rpHuity**" original tc.xts: though 1 he power to make family settlementsiiipc.r- 
})ctuityrc([uircs under moflorii conditions some clii'ck. In tliiscoimcctioii 
the remarks of Mel V ill and llayley, JJ., in ‘Abdul Uanne Kasam v. Husscii 
Miya Hidiiiiitiilla’ are specially noteworthy. ‘Phey refer to a ‘ waqf ’ 
for a family settlement as “ creating a perpetuity of tho worst descrip- 
tion, for it prevents the alienation of the house for ever, and necessitates 
its use in a manner w'hich tho natural increase in the number of descendants 
would probably render impossible, even if they should be willing (whieh 
could hardly be expected) to live amicably under one roof throughout 

1 (1804) 22 Cal. 610, 632. » (1S7U) 10 Hum. II. C. U. 7. 10. 


Kvlli of family 
Mttlenicnta in 
perpetuity. 
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i^II generations. The absnrrlity of the settlement,” they continue, is Section 457a. 

sufficiently shown by the circumstance that oven during the life-time 
of the executing parties family quarrels arose which rendered it im- 
possible for thorn to continue to live together.” 

The law as laid down in the decisions prior to the Waqf Act must 
therefore be accepted with caution. The decision.; are however cited 
in this work and the elTect of the Wakf Act .stated in the ap])ro- 
priate places. Those decisions are still of value as it has been held 
that the Waqf Act is not retiospective. 

9. rnARlTIES [X roEMS OTlfRR TUW ‘WAQl ‘ 

The fact that ‘w'aqf’ is the most important ot the hn'tos th.at 

. rnil> spi ilesiit 

chanty takes amongst Mussuimai..'!. (so ur as the law <*oiirt.« .u-e con- rh:irii>. 
corned, but certainly not in any otln'r «ee-ie) has soi letimes been the cause 
of a mi.sapprehension that cverv (haritab'e disj-osition must bo classeil 
as a ' wa(if.'* The fact that a gift is nuwlo .. itli <•. religious or cliaritable 
intention does not make it the less a gift, though it is then ti rmed 
‘ sadaqa,’ and it comes under the class of a gift with a return, and is 
irrevocable.® The Indian Trusts Act is applicable to Mu.ssulmans, but 
it does not affect a trust for a charitable object, whether created in 
the form of a ‘ waqf ’ or otherwise. 


10. • WAQF ' AND TRUST COMPARED, 

The following points of <listineti<m betw'een a ‘waqf* and a trust 
under the law of Uritish India, may be noted : (I) ‘Warff ' requires a Motwv. 
religious motive; necessity for such motive is all but forgotten by the 
British Courts, in giving decisions upon ‘wacif ’ eases.® Whether it 
is possible to give effect to strict Muhammadan law. and to tho 
retpiiroments of a religitius motive for its validity, is quite a different 
question. ■* (2) 'Ihe author of tho trust may be a beneficiary under it ; Benefit to 
but excejit under the Hanafi law. the ‘Avaqif ' cannot reseiwo to him.self "*'****' 
any benefit under a ‘waqf.’ (3) A trust may be made for any lawful charity, 
object ; under the Privy Council rulings a ‘waqf’ could bo created only 
for a charity; under the Waqf Act ‘waqf’ may be created also for f '•’I®'** 
family settlements. (4) There are limitations as to what may be the 


1 Cf. Juinnbai v. li. D. Sethm (1910)34 Bom. 
004 ; Camiam Ally v. Currimbhai (1911) 30 
Uom. 214, 13 Bom. L. It. 717. On ono point 
tho former decision was altered on re-consl- 
dcration in tho latter. 

> Cf. (MiUhukana Am) Ramamdhan v. 
Voda Leevai (1909) 34 Mad, 12, 14, where wogf 
and tadaqa are compared and dUtinguUhed 


{.per Benson and Abdur Rahim, JJ.) ; affirmed 
(1410) 40 Mwl. 110 (P.O.). 

3 Sec, however, Doyal Chund MiiUick v. 
Keramut All (1871) 10 W, R. 110, 118 (par. 
2, f. 4.) 

a See ss. .Id and 437, above. There Is perhaps 
some misunderstanding about the law requiring 
the existence of a religioua stotive. 
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Section 667a. subject of ‘ vvaqf,’ but any transferable property may be the subject of 
MutawBiii.' a trust. (6) The ‘ mutawalli ’ has more restricted powers than the trustee 
has under the Tjulian Tru.sts Act, .ss. 10, 20, 30, 40, (0) The ‘mutawalli’ 
may ask for reasonable remuneration, which the trustee cannot 
Revocabiiity. g. 50). (7) A ‘ waqf ’ is perpetual. (8) |t is irrevocable. (9) 

AUeimbiiity. ‘ Waqf ’ property is inalienable. (10) A trust results for the benefit of 
its author when it i.s incapable of execution, or it doe.s not exhaust the 
Cyprfiii.’ trust projiorty ; in a ‘waqf’ a general chai'itable intention would be 
presumed, and the ‘ cy pres ’ doctrine applied.^ 

(2) Form of Declaration of ' Waqf.* 

(a) The Terms of the Declaration. 

No form 458. Tlio declaration of ‘ waqf ’ may bo made in 

any appropriate words showing an intention .io make a 
dedication by way of ‘ waqf.’^ The use of the word ‘ waqf’ 
is neither essential^ for the validity of a declaration of 
‘ waqf ’ nor conclusive ** to show that a dedication by way 
of ‘ waqf ’ was intended to be made. It need not be in 
writing.® Dedication may bo inferred from long use as 
‘waqf’ property.® 

lUiutrationt. (1) The following are valid declarations of ‘ waqf.’ 

(а) “This my land is a poipotually ® endowed charity for the 
benefit of the poor.” ® 

(б) “This my land is endowed for the poor," 

1 Of course, only so far os the subject of the I$pmU Arijf v. Ahmed Mmdla Dnicooil (I01(() 
tragf is coiicenu'd. Sei> p. 302, w. 2, above. 43 C.il. lOS.'i, 1100 , in (.'/whim /hiirtil v. 

* Ball. I. .'ii’ii) (par. 2). (iiilritri hd (1912) 15 Iml. Gas 12 .i ineni 

» Piran v. Abiluol Knnm (1891) 19 Cal. rcciGal m a ilcctl the iiirnme ol I'fitnii 

203-215 ; Jewun Dots v. Hhah Kuheerooddeen protifrUes he spout for cliarilv was hr|<t 

(1840) 2 Moo. I A. 390; .Satiq^iin-ninsa v. not to ))r snlllclint: Ilamatimidaii (Hielliar v. 

Mali Ahmed (1903) 2', All. 41S (Shiah law). Vnurt Mimikayar (1910) 40 Mad. 119, 

* Abdul Came Knsam v. ITumen Mim 122 (line 12 from the bottom) (IM).). See also 
nahitiUula (1873) 10 iJom. If. G. R. 7 ; Muham- 8. 4«2, Ejiilmuitton holow. 

»ia<f Munatear v. Itmiit Hthi (1905) 27 All. 7 Hall. 1. 558. 

320, 324; 32 I. A. 80 8 The word perpetual Is iinni-cessary aeeord- 

•i Shiirbo Narain , Singh v. Ally Huheh Khan Ing to the ginernlly aciepti-d view: Ball. I. 

(1803) 2 Hay. 415. OiW (par 2) ; and seo 8. 463, below. If he stops at 

6 Court of Wards v. Ilahi Haksh (1912) 40 Gal. the word mlaqa without adding “and perpetual" 
297 (P.c.) : Fakhruddin Shah v. Kifaj/at uNah the disposition would not be by way of waqf, 

(1910)7 All. li. 1095; though mere appropriation but would fall within s. 437, above: Bahr-ur- 

ol the rents :»nd profits of a property for i-hanty /£««/. V. 205. But see s. 5i’, above, 
may not be suUlcient proof of disilcatiun: Hnhr-nr-Jiaiq, Hook on Waqf, V, 205-200 

AMul Chafur v. Sftiarn Sundar J>as (1912) 17 cited and tran.slated by Knramat Husain, if., 
Ind. Gas. 803 ; cl, Ismati Miya v. Wahadani In Vakkruddin v. KrfayatuUah (1010) 7 All. 
Regasi (1011) 36 Bom. 308 ; Mahomed h.i., 1093,1109-1111, 
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(c) “This my liinrt is owlowetl fov meritorious purposes. ” ^ Section 458. 

{d) “ I devote this room of mine for the oil of such a mosque.” • TiiumriUionn . 

(e) “This my laiul is a ‘ wwlaqa ' or charity fund and peri)e<ual,® 
during my life and after ii\y death.” 

(/) “This my laud is a * sada({a ' ciulowcd and tieu up in ])er* 
petuity * fluring my life and after my death.” ^ 

(fif) “This my land is ‘waqf-’”' 

{h) “This my land is dcfUcatotl to Cod Almighty foi ever. * 

(1) “This house is free [i.c., from the claims of the ‘ waqif’s ' 
hoir.s] for the mosque [the mosque being Hpeiified] on my death. 

(j) “I have made this houM' «>f mini liee for the learlor (fmam) 
of such a mosque that he max pray and keep lists on my behalf. 

[This expros.sion makes the h'liij-c • v\aqf although it-j mcome is not- 
sufficient for his prayeis and lasts.]' ^ 

(Ic) “ I have made over Ibis projiertv to the ' Sajjada-nashiii ‘ ‘ 
specifically for the e.xjumses of the * Khangah.' ‘ [But the word 
‘towliat' does not imply any spiritual office, it means ’‘mastership ” 
and does not by itself inqiress the propertx with any trust or 
" w a(if 

(Z) “Ye should purchase from the rent of this house of mine 
every month ten ‘dirhams' worth of hreiwl and distribute it. among 
the poor.” 2 

(2) The declaration of a ’ waqt ' which is not for a religious purpose 
may take the form of a deed made with the consent (thci'ein recited) 
of the Official Trustee a.s.signing to him the ‘ waqf ’ property upon 
the torm.s of his applying the income thereof for the olijects of the 
‘ waqf.’ ” 

(3) The declaration of a ‘waqf which is for a charitahh, hut not 
e.\clusively for a religious pur])o.se. may take the form of a scheme 
settled by the Local Oovcinment, on the application, and with the con- 
currence of the ‘waqif ’ for the admiuistraf ion of the ‘waqf ' pro2>crty.^ 

(4) A ‘.sanad’ of the Ihnperor Shah Jahau, dated 1651- IG52, 
granted the village of Dharoda, and other land in ‘inam ’ to one Syail 
Ifasan. “.settled and conferiXMl manife.stly. and knowingly for means of 
sulisi.stence of the (ihikireu of the said Syiwl Hasan . . . that tiny may 
engage themselves in praying for this ever-enduring Hovernment 
hfi.ld, that this grant did not constitute a ’ wa(|f,' that thc‘ property’ xvas 

1 Sfs> p. 530, H. 9. .'i y.nnleln liibi v. Zunul Abfdin (1904) 0 

t See p. 530, n. 8. Iloiii. f.. R. I05S, 1008. 

3 Bail. I. 558. 6 otllclal Trustees Act, XVII. ol 1864, s. 8. '* 

* Viran v. AMool Karim (1801) 19 Cal. 203. ’ Charitable Endowments Act, 1800, ss, 2,6,8. 
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Section 458, not descondiblu ‘ per stirpes ’ uor would the grant be forfeited or avoided 
Ittvtbntiioni, by neglect to pray for the said Government, nor by its downfall. * 

(5) One iSyed Ahmad Rafai {fl. Busroh, circ. 500 A. H.) was a 
‘ Sufi ’ teacher, and gained eminence in Arabia. Ho wa.s the founder 
of the family, and came to bo called ‘ pir,’ and hi.s desceudant.s imputed 
to themselves religious attributes, and took upon themsolvc.s the office 
of spiritual teachers sajjada-nashins ) which was transmitted not by 
descent, but by aj)pointment by the last holder. The ‘ .sajjada-nashln ' 
made (liseiples, who made offerings, or pre.senls (‘ nazrana ’). lleUl, 
that notiling specific having been done to dedicate the property thus 
actpiirc'd to eharitable or religious uses, it was the private property of 
the ‘ sajjada na,shiu,’ and would descend to his heirs.® 

(b) A larly, Mai I’ak Daman, was revered as a saint, and her body 
was buried iu a shrine near Multan. The ^^llssulmans began to bury 
their dead here and there in the waste land about h(‘r tomb, because of 
the desiie to In buried near the body of a .saint Kor hundreds of years 
the laud about her tomb was used as a burial ground. In IS-'iS a 
j’ejiresentative public meeting of the Muhammadans was held for consi- 
dering the (iue.stion of Muhammadan graveiards for the city, and the 
graveyard of Mai Pak Daman was one of the four Mbich it was rentolved 
w’cre to be kept open. Though there was no diitvt proof of (Unlica- 
tion as ' waqf,' the High (Wrt eoneluded that long before 1858, it had 
become 'waijf ’ by use and the Pri\y Council ii]>helr| this deeision.-* 
j(ccps.say of On the necessity of some kind of di'eland'io.'i being made, see 

some kind ol i i 

decUratioii. ‘ i>aniil>i n. Xai'siiigrao. ' in whieh oa.se it was important to fi.v when 
the ■ waqf ' came intfi force, if at all ; for, being mentionisl in the w ill 
as already having been made, the (|ue.stion was whether sneh mention 
was enough to give it retro.sjieetive force. It hail bi'cn suggested 
in argument by Mr. Karaniat Husain, and held 1)\ him snliseqiieiitly 
when on the heneh, that a ‘waqf’ is not validly created unle.ss there 
is an oral (leclaratiou to that effect.'’ It is submitted that the rule 
must bo taken as having become inoperative (dthor by desuetude in 
Hritish India, or as being of no praetical importance ' because a written 
(le.claration implies an oral declaration,’ or becau.se of the ])iesumi)tion 
Ihab the (Joiirts would raise, of an oral declaration having preceded. 

1 Mahomed Ah v. Oobar All (1881) fl Bom. ♦ (1906) 31 Boin. 2,')0; 9 Bom. L. K. 1)1, 96-97 
88. (Braman, J., Jenkins, C. J., oonciirrins). 

* Xoolela Ltbi v. fijfed Zi/n?a Abnlin (1904) ■> Svfd Muttafa v. ilmtna Begam (1904) 

6 Bom. L. B. 10.58, 1060 - 1061 . (10e!>) 2 All. L. J. 519; /I'akArwlcfin v, A'lTayofultlA 

a Court of Wardt v. llaht Bakhth (1912) (1910) 7 AU. L. J. 1093. 

40 Cal. 279 (P.c.) 
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(6) Testame^itary ‘ Waqf.' SkctiON 459. 

459. (1) A testamentary ‘ waqf ’ ^ may or may not 

form part of the general will of the ‘ waqif.’ - 

(2) Where a testamentary ‘waqf’ is purported to be Must be 

. \ . 1 * . ^ . 1 , 1 within a third of 

injide ot property exceeding in value the hequeat liable third * the estate, 
of the ‘ waqif ’s ’ estate, subject to aubseetion (3) ht^low, 
the ‘waqf ’ is valid and effective as to the bequeathable tliird, 
and void as to the exet'ss,^ unless the heirs of the ‘ wati’f ’ 
consent to the ‘ waqf ’ operating in it^gard to such oeess.* 

(3) According to Hanafi law where a testamentary iunro^qne. 

‘ waqf ’ of property exceeding in value the said bequeath- 

ablc third is for the benefit of a mosque, it is wholly void, 
unless the said heirs consent ; and if they consent then it is 
wholly valid quaere^ whctlur under Shiah law it would be 
valid as to the bequeathabh^ third without such consent. " 

(4) According to Hanafi law where a testamentary ’’'’f 
‘ waqf ’ is purported to be made, and any of the bene- 
ficiaries under it are the heirs of the ‘ waqif,’ the 
portion of the income to which the said heirs are 
purported to be entitled under the ‘ waql ’ is divi- 
sible amongst all the heirs of the ‘ waqif ’ in the pro- 
portion of their rights of inheritance, notwithstanding any 
directions to a contrary effect, unless (after the death of 
the ‘ waqif ’) the heirs whose rights are affected by the 

‘ waqf ’ consent to the said directions being given effect to.’ 

(5) Aeeoiding to the ‘ Ithiia ’Ashari ’ Shiah law, be- biuah iiima 

” 111 * '■'bar! law. 

quests to heirs within the bequeathable third arc valid 

1 Soc 4.‘i7 (0) a1)0\c. (par 2); 11. 212 (par. 2) ; llpil, 23:5 (col. 1. p.ir. 3); 

2 ./rt«a Hibr-. V. AMiMah Jfarber (183!;) Kul- Humlxiojan v. Mahomnt Suruol Uwi (18G8) 10 
ton, 345. Sre coiiiinciit. V tcutainpiitary vrnqf W. K. 375. .4(4 IIhkmih v. Fazal Ilustain Khan 
IB called wiuiflnl watial. When a wiqf Is inado (1914) 2:i Ind. Cas. 291 (81il.ih law). 

inter vine, and it Includes testamentary pro- * Bail. I. 603 (par 4). Tho rojison being 
visions, the testament Is called waeiat~bil‘intqf: that a maejid cannot be mwhaf : It must be 
Agha Ali Khan v. Allaf Hasan Khan (1892) 14 absoluteljr separated oil from property not 
All. 420; Abdul Karim v. Shofiabnisea (1892) dedicated to God. 

83 Cal. 863. ® The obiection to muehaf property Is not 

a l.e., the portion of the estate over which a recognised In Shiah law. The doubt arises, as 
Muslim has testamentary powers: see s. the recognition of testamentary toaqfa In Shiah 
570 (1). below. law seems to be an innovation. Sec comment. 

« Bail. I. 650. 601 («. 1-6), 602 (U. 7-16), ib. 2 BaU. I. 601, 602. See Ulustratlons. 
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Section 45f). without tiui cojiscnt of the other heirs ; and semhle, a, testa- 
mentary * waqf,’ under wliicli Jieirs are beneficiaries to an 
extent not exceeding the bequeathable third is valid 
without the consent of the heirs. ^ 

lUustraiioni. ^ govomed by 8unni Hanafi law, and,— 

(a) W makes a testamentary ‘waqf ’ for his (ihild, and his chiltl’s 
<5hild, an<1 liis ‘ nasi ’ “ ft)r over so long as there are any, and after them 
for the neccssilons.' ^ If the ‘ wa(if ’ land is in evcoss of the bequeath- 
able third of W's ])roporty, the ‘watjf ’ is void as tt) tho excess, nnlcss 
VV’s heij-s consent. 5 

(b) If the value of the land forming tlm ^ubjecd of the ‘ wa(|f ’ in 
illustration (a), above, i.s within the one-third of tlu‘ estaUs and W leaves 
a son, a daughter, a widow, a mother and a fatlier; then it is evident 
ihat under <lio terms of the ’’waqf ' the son and daughter take the whole 
of the inecune of the ' wacif ‘ : and as they aie heirs, the ‘\\a(if ’ is 
inojierative (unless of course Mot other three heirs eoasent)and tho w hohj 
of the said ineojne is divisible amongst all tlio liens in aeeordanee with 
their rights of inheritance. 

(c) If W leaves all the lieir.s mcutionnl m illiistiation (6), hut lias 
also a grandson aiidagranddaughter, then each of the tw'o grand eh ildnsi 
and tin* son and daughter respeetively w'ould ha\ e received inacicordanee 
w itli the terms of (he ’wa<if ' one-fourth of tin iueoine of tho ‘wuif(f ’ 
proporty.^ 'I’lie provision in favour (»f thi' gra.ulchildrt'ii to take one - 
fourth each is valid, as they are not heirs ; but the jiortions that the 
son and daughter are purported to be given {viz. half of the ineome) 
will be divisible amongst all the heirs in the propotl-ion of tlieir legal 
rights. 

(d) 'rhe faets being as stated in illu.stration (c), if the son and 
daughter die after Ws (bvvth, then tho whole of the income of tho ‘ wai^f ’ 
])roiverty will In* divisible lictween the grandson anil granddaughter 
alone, i.e., they will take a half of the income each, and the wddow and 
parents will take nothing.^ (Beeau.se the grandchildren wore not heirs 
of the deceased. But if tho .son and daughter had 2>Jfi'deceased W the 
case would have been different, for then tho grandchildren would have 
been heirs. This also illustrates tho doctrine of lapse). 

1 The Shara'ya-ul-lilam la silent; Biiil. If. contained in that case. 

2J2. 3 Bail. I. 001. 

2 This woald have been cousldered an llliisory * On llic principle that each bencQciar.v 

ii'iqf nnibt Abdul Faia MaliOtard Ishak v. shares in caual proportion : sec s. 612 (1), below. 

ItasanMua Ohm Cfmud/tri (1604) 22 Cal. 610; b Bail. 1. 6U1-606, and n. 2. thereto. 

22 I. A. 7G; but W valid under the Waqt .\ct b Bail. I. 602. 

which oTcrruks the exposiUun of the law 
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(2) If W had been governed by the ‘ Tthna *Ashari ’ Shiah law the Sbotion 469. 
waqf/ in each case mentioned above, %vould have been valid within 

the bequeathable third of the estate. 

(3) W states in his will that ho has at a former time g.von away 
or sot apart a portion of his property to a charity. This does not form 
a testamentary declaration of ‘waqf’ though it may be evjilence of a 
‘ waqf ’ having been made by W in his lifetime.* 

Mahmood, J., had held,® that inasmuch as the Shiah law requires Testamentary 
that possession should bo given of the ‘waqf* property in order t( 
complete the ‘waqf,’ no testamentary ‘waqf’ can be valid under tliat 
law. Though there do not seem to be any dinsjt references to a testa- 
mentary ‘waqf’ in the Shiah books of authority, this decision 
was overruled fourteen years later by the t*rm (louncil, who held' 
that a Shiah ot(iially with a Sunni may make a tostamentarv ‘wa(}f.’ 

T’hey procotwUxl ou the gromid* that. po.H.Mission is nect»ssary for the 
completion of a gift as much as for a ‘wac^f,’ and as a testamentary 
gift (or bo(piest) is allowed under Shiah law. there was no reason why 
a testamentary ‘ waqf ’ should not bo allowed.® 

As to Sunni law, Abu Hanifa is stated to have expressly excepted 
a testamentary ‘ waqf ’ from his general rule that a decree of the court 
is necessary to complete it. But this report is stated in the ‘ Hidaya’ 
to 1)0 altogether unfoundetl.® Imam Muhammad held transfer of 
possession to bo necessary, and his view of the law agrees in most i>arti- 
ciilars with the >Shiah law. It would be of interest to find out whether 
ho recognised a testamentary ‘waqf* 

A ‘ waqf mode in denth-illne.ss is governed by the rules relating ‘waqi’ mode in 
to testamentary ‘ waqfs’ contained in s. 459.* See s. 461a, below, death-iiinei'*. 


(3) Competence of ‘ Waqif' 


460. Any Muslim® who has attained majority andAujonty, 

pnbetty. 


1 Banttbi V. Narnngrao (1907) 31 Bom 
260. 

t Agha Ali Khan v. AUaJ Hatan Khan (1892) 
14 AU. 429. 

a Bagar Ali Khan v. Anjutnan Ara Begum 
(1902) 16 All. 236; SO 1. A. 94. See aleo Afwrtuzai 
Biln V. Jamito Bibi (1890) 13 AU. 261. 

« The basis of t heir Judgment Is Indicated In 
ss. 11, 12, above, and comment thereto. 

6 Their Lordships' judgment has the much- 
desired effect of making the Sunni and Shlali 
law agree In this Important matter, and there 
seems no reason why a Shiah should not, like a 
Sunni, have the power of making a testamentary 
wagj In India. In their reasoning they seem to 


have overlooked the distinction between a gift 
and a teaqf by the fact that the existence of 
.1 religioos motive Is a necessity in the case 
of wfqfs. The British Courts, however, have not 
been conriderlng whether any religious motive 
existed in the mind of the waqif at the time 
of the dedication ; cf. Doyalchand Uvttiek V. 
Ktramta Afi(1871)16 W.tt. 116; and s. . 60 . 
above, and comment thereto. 

6 Bed. 233 (col. 1. par. 1 , f. 18.) 

7 See 8 . 50, above. 

8 See 8 . 600, below. 

9 But not a Hindu ; PaOe Rahman Natkcr 
V. Quoth Bandhe Pal (1911) 16 Cal. W. N. 114; 
11 Ind. Cas. 436. See, however, comment. 
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Section 46(j. is of sound mind may make a ‘ waqf.’ ” Quaere, whether a 
Mussulman who has attained the age of puberty but not 
of majority under the Indian Majority Act can make a 
•waqfA^ Semhh, a Vaqf’ made by a minor may, by his 
subsequent adoption of it, become valid and incapable of 
being avoided by him. ‘ 

mtstration. One Fatmabibi prayed in 1881 to have a ‘waqt purported to 

be made by her in 18G0 de<‘lare<t v'oid. on tho frrnuiuL amongst others, 
that it was (UH^Iared by her when she was foiirtecsi years old. Held, 
that though the d(*dieation by a girl of fouiieeti was not to be upheld 
without i/iquiry, yot the tran-'^aetion never having hisui (|Uestionefl by 
her husl)and (to whom sho was married in ISbO and \\ho diisl in 1872) 
and that she having for fifteen years <-onfirmed her own act. by a enn- 
tinued aceeptanee of the profits of the <*states from the tr(is((*es. eould 
not with leasou contend that the dislication was invalid on account 
either of its ceremonial <lefects, or want of an accompanying volition.'’’ 

Waqf • by Hindu. It might have seemed unlikely that the Courts should have to 
comidor whethera non-Muslim can valull^\ create a ‘ waqf.’ The ques- 
tion has however arisen, and it has been assumed that Muhammadan 
law must govern the question, and held that a non-Muslim may make a 
‘ waqf ’ excoiit for endowing a mosque.^ It is difficult to see how the 
question can bo governed in British India by Muhammadan law. The 
transactions of a Hindu would ordinarily be governed by the Hindu 
law. And the Muhammadan law' of ‘waqf would, it is .submitted, bo 
irrelevant in this connection except perhaps for the purpose of dis- 
covering the intentions of the dedicator. When, on the other hand, 
a contract is purportwl to be marie (as was apparently contended in the 
case* referred to), and when for valuable consideration, a Hindu agrees 
to sot aside property to be utilized for the benefit of Muslims in a 
particular manner, it is submitted that the law of contracts would 
govern the transaction, and the contract would be upheld unless it is 
opposerl to any law or public policy. The Calcutta High Court has held 
that since the Muhammadan law of ‘ waqfs ' is opposed to a ‘ waqf ' for 
a mo.sque being made by a non-Muslim such a contract would be illegal 
It is submitted that such a contract would not necessarily be oppose<l 

1 Bull. 11. 214 (par. 2.) ; 1. Ball. 5&2; Min- v. NaieabAtghur Affy (1875) 15 Beng. L.R. 167 
haj, 230 (Bk. 23, s. 1.) where the deed was set aside, being by a parda- 

* Ameer All, I. 137-142. naihin. 

a FiUmabUn v. Advocate-General of Bornlmy * Fttzlur Kahaman v. Anath Bandhe 
(1881) a Bom. 42. Cf. Belroos Banoo Begum (1911) 16 Cal. W. N. 114. 
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to any law. For whai Muhammadan law lays down is that there can be SECTION 4bU. 

no ‘waqf ’ for a mos(^uo f)y a uoii-MusUin, because ‘ waqf ’ implies a 

i-eligious motive, and an act that is meritorious in acconlance with the 

faith of the ‘ waqif.’ fri the case of a contract by a Hindu to iedicate 

property for certain purposes which he calls ‘ waqf,’ would any question 

of religious merit arise ? or would the question bo mer* !v bother the 

property had been transferrid b\ the Hindu subject to ceitain tru-(s, 

and whether in the hands of the tiansferee it woul«l »»o subject to those 

trusts i If the trusts are such jws can bo given cffe<-t to undoi the genet al 

law, there would apjiarontly be no objoetion to rlio agreement. 

The Indian Majority Act docs not save fiom its operation, c.q>a- Uxiw" 

; . . . . r. Miij.v„v Act. 

city in negat'd to watit, unless it lie cunsideteil that making a wa(|i 

must bo a religious rite or usagi . The applicability of the Act with 
reference to various questions of MuhammsMlan la- has been considered 
in previous chapters.^ It is submitted that ih* uicision of the question 
now iiivdor consideration must depeivl upon the objects or purposes of 
the particular ‘ waqf ' : in any case it is unlikely that a ’ waqf ‘ should, 
merely by reason of being a ‘waqf,’ be considered to be, not a disposition 
of jiroporty, but a religious rite or usage, 'rhough Muhammadan law 
(like other systems based on religion) assunies that every person will 
devote a certain amount of his property to charitable and johgioiis 
objects, yet that duty is primarily diseharged by donations and not by 
soUlemcuts by way of ‘waqf.’ The ‘ Sharaya'-ul-lslam ‘ mentums 
"a report which favours the legality of charity ’ l)\ "one who has 
attained to ten years only,” hut “ the jireferablo opinion ” is stated to 
be that " waqf ’ by him " is forbiildeii beeause the inhibition under which 
ho is placed by reason of hLs youth is not removed until he lias attained 
to puberty and discretion.” These last wonls may imply that puberty 
is the period of life after which * w aqf ‘ is permissible because then 
the person is competent to act ; hence in British India the age of 
majority undei' the Indian Majority Act uoukl no doubt he taken to 
apply , unless the object or piir])o.se of the particular ‘ waiif ’ is such that hi 
creating it the minor is to be taken toijorform some religious rite. 

461. A ‘waqf’ cannot be validly created so as to‘\vaqf’ 
defeat or delay the rights of creditors ; and when a ‘ waqf ’ w aeieaung 
is purported to be so created, it may be avoided by 
creditor whose rights are so defeated or delayed.^ 

I S6o as. oA, 20:2 abuvf uiul couimeot to 
at. 285. 578. 


* Of. (Aluthutana Ana) Itatnttnadkam v. 
Vada Lewai (1000) 34 Mod. 18. 
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Skotion 4G1. “ It is a further eomlitioii that the party making the appropriation 

is not under inhibition at the time, either for facility of disptwition or 
debt.’’* See s. 359, above, and comment thereto. 


•^waqf - In death- 461 a. A Musliin who is in ‘ marz-ul-inaut ’ or death' 
illness, 2 cannot make a valid disposition of more than 
one-third of his property ; and if he purport to jnake 
a ‘ waqf ’ in such illness, (unless his heirs assent® to the 
‘ waqf ’ taking effect in respect of the whole of the property 
purported to be made ‘waqf’ of) the ‘waqf ’ will affect only 
one-tliird of his estate, and will be invalid in so far as 
tlie property purported to be made ‘waqf’ of exceeds 
the said one-third. The rule contained in this section will 
operate notwithstanding that possession of the whole of 
the property purported to be made ‘waqf’ of, has been 
delivered to the person nominated ‘ muttiwalli.’® 

The principle of s. 4filAha» been already referred to: see k. 498, 
above ; see also a, 500, below. 

• pardaoashiii • 461 B. The rulcs Contained in s. 369 a, above, relating 

women. transactions by ‘ pardanashin ’ women apply with 

the necessary modifications to ‘ waqfs. ’ 


U) Completion of ‘ Waqf.* 


I. UanaO law. 

(а) Abii Yusuf : 
incro de- 
olaratiion. 

(б) Muhammad 
(0 Appoint- 
ment of 

* muta- 
wain.’ 

(ii) PoaiieB- 
slon. 

(e) Abu 
Uonlfa : 


462. (1) Under Hanafi law a ‘waqf’ is completed, 

(а) according to Abu Yusuf, by the mere declaration ; '' 

(б) according to Imam Muhammad it is completed only if 
after the declaration, a ‘ mutawalli ’ is appointed, and 
possession is delivered to him (c) according to Abu Hanifa 
it is completed when a decree of the Court declares that 


1 BaU. I. 665 (par. 2.) 

2 See 8. 600, below. 

3 The assent of the heirs in accordance witti 
Sunni law must be piven after the death of the 
wa^f ; in accordance with Shiah Ithna •Athari 
law it may be given either before or after his 
death ; and validates the dedication in eiUier 
case ; ct. s, 670, below ; AH HtuMm v. 
I'ttsal Hussain Khan (1011) 36 All. 431 (Sbiali 
law). 

« Bed. 233, 230 (col. I. par. 2). 240 (col. u.); 


Bali. 1. 651, (ll. 1-3) 591 (par. 1). “ The opinion 
of the learned seem to be nearly balanced 
between them, two authorities declaring that 
the faiim is with Aboo Yoosuf, while two more 
allege that it Is with Mohnmmod " : Ball. 
I. 551 ai. 4-7). Cl. Hoyal Chand MtUlick v. 
Keramut Afi (1871) 16 W. H. 116 which lays 
down as llic chief elements of waqf: (a) special 
words of (Icehuatioa, and (6) proper motive. 

s th. (MuUiukuna Am) Kamanadham v. 
Cnda Uvvai (1909) 34 Mad. Ig. 
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the property is the subject of a * waqf,’ but not before, Section 462. 
unless it is a testamentary ‘ waqf.’ ^ 

(2) It was held in an early case that the exposition of 
Hanati law by Abu Yusuf prevails in India but more 
recently the Allahabad High Court has held that Imam 
Muhammad’s opinion must be followed in preference to 
that of Abu Yusuf. ^ It is not clear whether the Allahabad 
High Court intended to go beyond deciding that the 
mere utterance of the declaration of ‘ waqf ’ cannot by itself 
complete it,^ and also intended to lay down tliat a ‘waqf’ 
is not complete without the appointment of a ‘ mutawalli’ 
and transfer of possession to him. 

(3) Under »Shiah law a ‘ waqf * is not completed unless 
possession of the ‘ waqf ’ property is given either to the 
‘ mutawalli,’ or to the first beneficiary under the ‘ waqf ’ ; 
provided that where the object of a * waqf ’ is a charity, 
it is not completed unless a ‘ mutawalli ’ is appointed, 
and possession is given to him.® 

Explanation I. — Where the object of a ‘ waqf ’ is a completing 
charity, the transfer of possession (which is above referred giving effect 
to as being necessary for the completion of a ‘ waqf ’^) may *** 


I Hed. 233 ; Ball. 1. .ISO. 

* Doe, d. Jaun Beebee v. AbdooUah (1833 
Fulton, 345 (here the ivaqif had declared 
hlin!<el( to he the mutawalli.). This 
opinion is stated to be Xornied "after obtain* 
ing all the Information we are able to collect 
through the means of our inoulvies and a 
reference to the authorities.” Cf. (Kha}ah 
llouein All v. Hazaru Begum (1869) 12 W. Bs. 
344, per Kemp, J. (affirmed i6. 408) : ‘‘decision 
are primarily given according to Abu Yusuf, 
and next according to Imam Muhammad.* 
.Ameor All, I, 128-129 sajs that "Abu Yusuf's 
enunciations are recognised as law throughout 
the Sunni world ” (citing Falawa 'Alamgiri 
II. 454); and that “ Mohammed's views were 
adopted only by some of the Bokhariot school- 
men. and have no application In any otlicr part 
of the Sunni world ” (citing Tathil and Fatawa 
’Alamgiri, II. 455.). “ That (i.e., agreeing with 
Abu Yiisuf) Is also the view of the tlireo 
Imams [ Malik, Shafel and Ibn Hanbal] and 
of the bulk oi the learned ; and Is followed by 
the Jurists of Balkh, and on that ts the falaa, 


VO In the Fat/iUl Kadir and Muiiieh. And on 
that IS the /alwa ; so says the Simj ul-fTabaj 
also.” Doe d. Jaun Beebnee’t rase was followed 
in Bamjan Mistre v. Zafmr Huuam (1913) 
18 Ind. Cas. 241 (Calcutta), in so far that it was 
held that the appointment of a mutawalli is 
not eshential for the completion of a tcagf. 

3 Muhammad Azizuddm v. Legal Remem- 
btuneer (1893) 15 AH. 321. See illustration (4). 

« Cf. Banubi v. Narsingrao (1907) 31 Bom. 
250; MuOa Vuttil Uizain v. Stibramania 
Aiyar (1916) 31 Mad. L. J. 431. See also s. llA. 
above, which shows that whore the texts differ, 
the Courts have a wide descretlon under Mu- 
hammadan law, to follow the text that will 
best meet with the Justice of the case. 

5 Ib. Ban. II. 212 («. 8-9). 182 (H. 87-29.) 

6 Bail. II. 219 (par. 3.) Cf. s. 383 comment. 

7 But such use is not conclusive proof, not 
in itself sufficient to create wag/; payments out 
not rent of a property for expenses of a mosque Is 
not proof of Itself that the property is endowed : 
Shurfoonnitta v. Koolsoom (1876) 25 W. B. 447; 
cf. 8. 438, above, and the lasif ootnote thereto! 
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Section 462. 


Presumption of 
non-coinplel ion 
if not acted 
upon. 


Aftw comple- 
tion not affect- 
ed by breach. 


iUuHnAiim. 


be effected by the subject of the ‘ waqf ’ being utilised for 
the said object.^ 

Explanation II . — ^Where the declaration of a ‘waqf’ 
is not acted upon by the ‘ waqif,’ and its objects are not 
given effect to, it may be presumed® that the ‘ waqf * was 
not completed or that the waqif had no ‘bona fide’ inten- 
tion to create a ‘ waqf ’ ; and where the ‘ waqif ’ has 
declared himself to be the ‘ mutawalli,’ but has not given 
any effect to the alleged ‘ waqf,’ the presumption that the 
‘ waqf ’ was not completed may be very strong, especially 
in favour of creditors.* 

Explanation III. — Where a ‘ waqf ’ has been declared and 
completed, its validity is not affected by the misfeasance 
of the ‘ mutawalli nor by the debts or liabilities of the 
‘ waqif ’ arising subsequently to the completion of the waqf.® 

(1) A Shiah purports to make a ‘waqf,’ but dies without giving 
possession of the subject of ‘waqf’ to the ‘mutawalli’ or to the bene* 
ficiaries. The ‘ waqf ’ is void, unless the beneficiaries are the * waqif ’s* 
minor children, or the minor ohildron of his sons or (according to the 
better supported opinion) he is the executor of the father or grandfather 
of such minor children.® 

(2) W makes a ‘ waqf ’ in favour of B, and after him for Ba, and 
then to the poor. Possession is sufficiently transferred according to 
Shiah law if it is given to B, and all regard to possession ceases in the 
subsequent steps. ^ 

(3) When a plot of ground is designated or specified by a Hanafi 
Mussulman for the purpose of being dedicated by way of ‘ waqf ’ as a 


1 Soe Ulustiatloiu ; Explanation* II. 
and III. are complementary, and etwald tie 
read tooetber. 

* Muhammad Anxuddin Ahmad Khan v. 
Ltgal Rmtmhraneer N. W. P. and OuM (1803) 
16 AU. 821 ; Dilroo* Banoo Begum y. Nawab 
Aeghur Atty (1876) 16 Ben. L. B. 107; Zo(Mta 
Bibi V. Zynul Abedin (1004) 0 Bom. L. B. 
1068, 1000. et*eg. See bowever, Ab<M Rajah 
V. Bai Jimbabat (1012) 14 Bom. L. B. 205, 14 
Tnd. Cos. 088, where the wagif woe himselt the 
first muhneoW. 

* Cf. proviso (2) to B. 340, above, and com- 
ment thereto. 

4 Doyal Chund MvOUk v. Kenmut AH 
(1871) 10 w. T(. 110; Rtand 4« v. Am 


(1800) 12 W. B. 132. But see Explanation II. to 
s. 402; where the wagif Is hImseU the mutawalli 
and he bos never given effect to the wag/. It 
naturally raises a doubt whether a wagf woe 
over Intended to be created, and U oo. ever ^ 
octuoUy completed: see Illustration (4) to 
s. 402; Kultom Bibee v. Oolam Hoitein ho06). 
10 C. W. N. 440 ; and comment below. 

5 Fegredo v. Mahomed Mudettur (1871 ) 
16 W. B. 76 ; c(. 08 to prior mortgage, ete : 
Hajra Begum v. Khem Hottein AH Khan 
(1860) 4 Beng. L. B. (A.O.) 86 ; 12 W. B. (844), 
408. 

• BaU. II. 218 («. 27-86), and Bee s. 40Q 
above, routing to gift. 

7 Ball. U. 210 (par. 8.) 
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cemetery, the ‘ waqf ’ is completed, according to Abu Yusuf, by the Shction 462. 
mere declaration of ‘ waqf ’ ; according to Imam Muhammad by (such tUMifoifont. 
a declaration followed by) the burial of at least one person in it, 
and according to Abu Hanifa by a decree of the Court, unless the 
‘waqf’ is made under a will. According to Shiah law the ‘waqf ’is 
completed by formal words of declaration, and by the burial of the 
first individual. 

(4) On 1st June 1882 W, the defendant’s father, executed and 
registered what purported to bo a ‘waqf-nama.’ The deed recited 
that the * waqif ’ made an endowment (no person being mentioned as 
the object) of the \ illago of Para to the extent of Ks. 90 a month net 
profits for the use of the poor and the needy. He designated his sons 
as mutawallis, W., having registered the deed, to«*k it home and never 
carried his recorded intentions into effect. He never spent any portion 
of the income of the village in accordance with the terms of the docu - 
ment; he did not transfer possession to his sons who were designated 
mutawallis, but retained the exclusive possession and enjoyment of the 
village and its income till his death on 27th February 1886. The Court 
was told that ho destroyed the document; the document was not produced 
before the Court by either side ; AeW (1) that it was unnecessary to 
detennine whether the deed was bad for want of terms of impropriation 
and for uncertainty as to its objects; (2) that Imam Muhammad’s opinion 
on the question when the ‘ waqf ’ is completed, must bo preferred to that 
of Abu Yusuf ; (3) that in resjject of this ‘ waqf,’ the income of which 
was never employed for the declared purpose, the appropriator having 
retained exclusive proprietary po.ssession, which possession passed by 
inheritance under the Muhammadan law to his two sons, there never was 
a valid and operative* waqf,’ but an inchoate endowment only which stop- 
ped short at the written and registered declarations of the ‘waqif.’ ^ 

A ‘ waqf ’ being a voluntary transaction, on principle, where any- important to 
thing in such a transaction is loft undone, the law will not oblige it 
to be done. Hence, it is important to note when a ‘ waqf ’ will be completed, 
considered to have been completed. 

First, as to Hanafi law : Abu Hanifa and his disciples take i Hanas law 
different views on this point; the view of the former does not prevail. ** 

view: 

1 Muktmmad Aiiiuddin Ahmad Khan v. ot Aba YubuI Is to be postponed to that of 
Vh» Ltoal ItmmbTanur to Oovemmont, (ISOS) Imam Uultammad ; and Dojtat Chund MutKek 
15 All. 321 (TyrreUand Blair, JJ.); BikaniMia v. Sytd KoramH AH (1871) 16 W. B. lie, 

V. Shaik lot Poddur (1803) 20 Cal. 116 (r. b.) was dtitlngalshed as having reference to Shiah 
was referred to, and it was stated that the major- and not Sunni law 
Ity of tbe full bench decided that the authority 


declaration 
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waqf’ 


Sbcwon 462. 


2. Inum 
Muhammad's : 

(a) Declaration, 
(fr) Muta^alli, 

(ci PossesHiou. 

3. Abu Haiilfa’!!: 
decree ul 

’ Court. 


tl. Shiah law : 

posseaalon. 
Completion 
ol ‘ waqf ’ 
distinguished 
trom its 
execution after 
t lias been 
completed. 


(1) Abu Fasuf hoiiis that a mere declaration of ‘waqf’ com- 
pletes the ‘ waqf,’ and operate.^ as a transfer from the ‘waqif ’ to the 
implied ownership of Gotl.^ 

(2) Imam Muhammad considers three elements necessary for 
completing the ‘ waqf ’ : (o) the declaration, (b) aj^pointment of a 
‘ inutawalli (c) transfer of possession to the ‘ mutawalli.® 

(3) Abu Hanifa' ‘ considers a decree necessary for extinguishing the 
‘ waqif ’s’ power to resile from the ‘tvaqf ’;■* aiul this could be obtained 
by a procedure which has been comparotl to the lines and recovericss 
of English law: “The way to obtain which {viz., the decree of the 
Qazi) is for the appropriator to deliver the subject of the ‘ wakf ’ to 
the ‘ mootiiwiili ’ or superintendent and their require it back from 
him on the ground that it is not obligatory, whereupon the judge 
may pronounce the decree that it shall bo obligatory.”^ This refers 
primarily to the revocability and not the comjdolion of a ‘ waqf,’ but 
it may bo said that a ‘ waqf ’ is not brought to its entire completion 
unless it is made irrevocable ; and the more so, as, according to Abu 
Hanifa, the ‘waqf’ ])ropertv continues to bo detained in the ownership 
of the ‘waqif.’ 

Next as to Shiah law. it is nearly to the same effect as Imam 
Muhammad's exposition of Kanati law. See s. 4152 (3), above. 

The coinjiletion of a ‘waqf’ is, of course, distinct from the 
acting upon a ‘ waqf ’ after it has been completed. But the acting 
upon a declaration of ‘ waqf ' may be evidence;' to show (1) whether it 
has been comp[eted, e.ff., where transfer of jiossession is necessary, acts 
of ownership show unequivocally whether such transfer has been made 


1 Notfl Unit Abii Hamu <lo«9 not adopt, 
tlio theory of tlietrunsference to the ImpUeil 
ownership of (lod. lie consider the »«iv/ pro, 
perty to be detained in the owirtraliip ofthc 
iv/iqif. Bail. T. 519 (/. 3 ) On Uic other hainl 
.Syed Ameer .411 siiys ; " It is a transfer to tin* 
egal Ownership of tlie AlMiglity for siibstaiit.ia 
Iconsideration, fiz. Ifi i rcw,ard which is obtained 
the moment tho rrented. ’ 1.143. RpIikioiis 

inerlt or appro.ach to Dud is, it is true, likened 
l>y tho Muslim jurists to a " return." *' In the 
iilAtter of eharity it lias lieen cited as a proof 
1)1 Its being obligatory. tb.st,iiiasinncli as a Fctiirn 
irom God is also an >iwaz, so it fails under the 
head of a gift with a return ” : Jatm'-uxh- 
.shiUat, Book on nibu, 392. But the return differs 
materially from " oonslderation.” The return is 
not enforceable. 

* Cf. "Abu Yusuf says his (ie. the UM«rs) 
ownership ceases by mere declaration . . . 
Imam) Muliammad s.iys It iloes not ce.-i4e till 


lie appoints .i maiKiger for ttie loaif, and give 
the property in his charge Jr'alhul Qadtt If. 
H56, 879. Cf, FalawaQazi Khan, III. 294. 

» Tlie reason wliy Aim Uaulfa tlilnks that 
no mu/] 1-1 r(*\0(.d>lc seems to be tliat ne 

holds there is no transfer oi ownersliip to (iod 
Uunec there is no " apiiroach to God ” in 
making a aw/y, henue no return for the transfer. 

• Bad. I. .550 .See comment to s. 420, above 

5 liulvi Ram v. Amjad Khan (1900) All. W. 
X. l.'iO ; ft. the remark of Sir Barnos Peacock : 
lactiial delivery of possession would not bo 
necessary] ** but the mode in which the father 
dc.dt witli the profits would be important as 
regards tlie * bona iidcs ’ and completeness ot 
the gift as throwing light upon tho Intention 
{Ranee) Khujooroonnma v. Musiamut Rouehan 
Jehan (1876) 3 I.A. 291, 307, 308 : 2 Cal. 184. 
107; (passage cited in footnote to comment to s’ 
410); see also Athna Bibi v.Amljaeli Bibi (1016) 
44 Gal. 098, 702. 
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(sec explanations to this section), and tlio ‘ wuqif’s ’ acts and conduct Section 462. 
also show (2) whethci- there vas any intention that the declaration 
should take effect. 

Where there is a written declaration of ‘vva(jf,’ the terms of the irrelevant 
‘w^aqf ’ may, by operation of the Indian Kvidenee Act. .ss. !Jl-02, have tK>n°>"‘ 
to be gathered from the document alone ; and evidence of the ‘waqf ’ 
having been acted upon, or not. would be exe.ludetl whero it is nought 
thereby to contradict, vary, add to, or substract from its terms.' But 
a person may have fully inteiifletl to create a ‘waqf,’ and yet not Iia\ e 
completed it : in which case it will be inoperative. Anri thus evf*n 
whore there is a written declaration of ‘ warif,’ evidence a.s to its lu ver 
having been given effect to, may show that it wsw never completed,® and 
indeed in some cases giving effect to the ‘warjf ’ by acting upon it 
forms an integral ^lart of its completion. See s. 514, below, and compari! 
s. 4U4, above, and comment thereto. With reference to ‘Muhammad 
Aisisiuddin v. The Legal Kemembrancer ‘ it was remarked in a recent 
otuje * that upon the line of reasoning followed in it, “it would be 
impossible over to hold an appropriator who hivd constituted himself the 
first ‘mutawalli’ to the terms of his * wa(j[f-n.ama.’ ” * This remark, 
it is submitted, assumes that a mere declaration of ‘waqf ’ (1) completes 
it, and (2) conclusively proves an intention to make a ‘ waqf it overlooks 
the distinction between acting upon a ’waqf’ that has boon already 
conqileted, and acts of ov\'nership exercised by the * w ariif ’ over the 
subject of the ‘waqf, ’ adduced as evidence that tho 'waqf ’was never 
in fact coinpletcd. The Court, it is presumed, will not complete an 
inchoate ‘ waqf,’ any more than any other voluntary act. 

Whero tho ‘waqif’ has merely made a de.claration of ‘ waqf,’ mviuBfiiect 
and afterwards continued to bo in possession of tho ijroperty and cvidwitMi of* 
utilized it just as though it were not subject to any ‘waqf,’ it wmdd 
in many cases be important evidence show'ii^ that there was no ,;ceate it. 
intention to create a ‘w'aqf,’ in which case, it is submitted, that 
the Court would hold that no ‘waqf’ had been validly created, 
especially if the interests of creditors are involved. Reference in this 
connection may also bo marie to ‘ Watson and Company v. Raiuchand 

> Kul»om Bibee v. Qclam Hottein (1005) J.). el. Luehmiput Sbigh v. Shah Amir Alum 

10 0. W. N. UO, 1H4 : " It is of <<ourrie clear (188:2) 12 Cal. L.K. 22, .it p. 2b ; cf. penultimate 
that if there was a real inteutiOQ tu ijive ullect paragraph of Judgment, 
to the documents as imqfs, and wmifa were > Zooleka Bibi v. Si/ed Zynul Abedin (1904) 
formally constituted and perfected, it is wholly » Bora. t. B. 10.58, 1067, (par. 2.) 
immaterial, In this suit, wbetlicr their pro- a (1893) 15 All. 321. 

vision* were carried out or not. for that is » ♦ Abdul Rajak v. Bai Jimbabai (1911) 14 

matter for bieacb of trust only "(per Woodrofle, Bom. L. R. 295. 301. 
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waqf’ 


f Section 462. 

Acts show 
fnteirtloii. 


Kictitioiis or 
hmiumt 


Civil Proceiliirt' 
Co<le, s, ny. 


Diitt. ” 'I’lioio (Hie Pudnialochuu hjMl tixct-iitwi deeds (lurporting to 
»live.st himself of his share in certain properties and to dedicate the 
same to trustees for the worshij) of the family idols '' From the time 
of the deerl of the 24th of July 1S77, until after the death of 
Pudmalochun, a jioriofi of about 3 years and 3 mouths, no change 
took place in the aecounts, or in the management of, or dealing with, 
the business or estate.s. oi* the j>roeceds thereof. Mortgages were 
executed in whieh Pudmaloehiin joimxl and rwerything appears to 
have gone on in the .same manner as if the decxls had never been 
executed, excejit that the family idol was remosed from the house of 
Gungaram to that of Pudmaloehiin. ,No act was done by Pudmalochun 
or his brothers in which ho was described as .sliebait.’’ On these 
facts their Lordships of the Privy Council hekl that ‘‘it was not the 
intention of Ihidmalochun or of his lirothers that the deeds should bo 
acted upon oi that Pudmalochun shouUl thereby divest himself of his 
share of the jiroperty The deeds were mmeh lictitious or benami." 
Their Loidships did not attach much impiutauce to the fact that 
Pudmaloehun's daughter ( Bamasundari) receivc'd three monthly pay- 
ments of the allowance provided for her b.\ the deed and did not 
accede to the argument that these receipts wfur ineonsisteiit w'ith 
the fact that the deetl was not intended to take crTcct. C'-f. comment 
to s. 340. above. 

Should it be deemed necessary m any case to got a decree of 
the court vi'sting the ‘waqf property in a ‘ niuLuvalli,' the Civil 
Procedure (‘ode. s. 1)2, will appK . See s. J”,"). below. 


t. Kanafl law : 
‘ waig' \oi(l i( 
for llmltca 
period. 


^ 2. — Legal Incidents of ‘ Waqf.' 

U) Fopetuity. 

463. A ‘ waqf ’ purported to be made only for a 
limited period of time is void^ according to all schools 
of law. 

See the illustrations and comment to .s. ^63 a, lielow. 


Or for objecU 463a. (1) Iji aecordaiiee with Hanafi law — 

(aTuyILS* (a) A ‘waqf’ that does not expressly purport to be 

dUsentinB). limited in point of duration, will, according to Abu Yusuf’s 


1 (isoo) 18 Cal 10 , lx, (r.o.) ; Cl. loninirnt to S. Hid Bail J ;>67, XI 219 (Jourth). 

ta. 340 and 352 abnie. 
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exposition of the Hanafi law be presumed to be perpetual, Skction 403a 
and effect will be given to itj 

(h) According to Abu Hanifa and Imam Muhammad, 
a ‘ waqf ’ purported to be made for objects that will fail, 
is void. 2 According to Abu Yusuf, such a ‘ waqf ’ is not 
void, and it will be presumed that, on failure of the objects 
expressly referred to, it is for the benefit of the poor in 
perpetuity. 

(c) Semble, the ultimate benefit of the ‘ waqf ’ propoi’ty impiie.! 
may be reserved for any pmq)ose recognised by the 
Mussulman law as a religious, pious or charitable purpose 
of a permanent character.^ Such reservation may be either 
express or implied. 

(2) In accordance with Shiah law where the objects ir sin, iii in«: 
for which a ‘ waqf ’ is made are such that they will not 
necessarily continue in perpet uity, and will in all probabi- 
lity fail, and it is not provided who shall be benefited by nuv fnil 
the ‘ waqf ’ property when the said objects fail,'’* — . 

(а) according to some Shiah authorities, the ‘ waqf ’ is 

void from the beginning ; but <'") 

(б) the ‘ Sharaya‘-ul-Islam ’ supports the view of '‘■'en ‘o 
other autlioritics who hold that the ‘ waqf’ will be given Ho 
effect to so long as the said objects are in existence, and 


I •• As the ternw appropriiiUoii or rliaritv 
ilo clearly nrtfiio thus uiiicli ” : Ucd. £11; Ball. 
1, 557. Cf. Abu Y\isuf says : “ if any object is 
named which is not porpctiinl it would bu valid, 
and the w<iqf would be for their bcnctit after it 
(the named object) ceases ; ulthouyh ho docs 
not mention them (i.c , the poor ) ” — Fathul 
Qadir, If. 803. See the table showing different 
views as to in the comment to s. 450. 

.\bu Yusuf’s opinion refers in clause (o), to 
a more general aspect of the question than is 
contemplated in clause (A) ot subs, (i) or in 
subs. (2) of s. 463 a. 

* BaU. 657-558. 

“ See comment Falmabibi v. AdvoeaU-Oenernl 
of BnmJbnu, 6 Bom. 42, .51, (where it la said, "It 
must too have a final object which cannot fall ; 
and this object, it seems, must, according to the 
better opinion, be expressly set forth, ’’ and Bail, 
I. 507, and Abilul (in mm v. Hiismn, 10 Bom 
H.C.K. 7 are cited.) See however 10 Bom. 


n. C. B. .at pp. 13-14 ; Siammlin QhIiim v. 
Abdul fJafur (1888) 1.1 Bom. 264 ; (where 
.ifter citing Falmabibi v. A.-G. of Bombau, 0 
Bom. 51, and Amrutlal Kalidan n . Bhailt Huaam, 
11 Bom. at p. 504, the Court said, " Ifavmg 
regard to the opinions expressed by West 
anil Farran, JJ., in the cases of Fnltmabihi 
and Amrutlal, we do not feel justified in extend- 
ing the rulings In those cases to such a case as 
the present, where there is no express provision 
at all for the ultimate devolution of the property 
to any religious or charitable object. The 
grant in Kaqf c.annot, therefore, be upheld : ’’) 
This decision was alllrined : Abdul Gafur v. 
Nizamudtn (1802) 17 Bom 1 ; 10 I. A. 170. 

* Waqf Act, 8. 3. This implies that Abu 
Yusufs opinion is to prevail on this point. 
See comment, and table on p. 532, above. 

!• It will be observed that this corresponds 
with clause (r) ofs. 403 a, subs. (1), clause (a) 
whereof Ls more general in its nature. 
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Skotion 4(5.‘?a. tliereafter the * waqf ’ property will revert to the ‘ waqif ’ 
or his heirs ; 

(c) other autliorities hold that after the failure of 
the said objects, the *waqf ’ property will revert to the 
heirs of the beneficiaries ; but this view is stated in the 


‘ Sharaya*-ul-Islam ’ to be less well supported by traditional 
authority.^ 

HI. In uruish (3) Semble, under the rulings of the British Courts such 

oharitv a ‘ waqf ’ would apparently be held to be valid under all 

schools of Muhammadan law, provided that its object is 
religious, ]jious or charitable, but not otherwise, {quaere, 
whether not even under Shiah or Shafi'i “ law) ; and when 
the specified object fails, the ‘waqf’ property would l)e 
applied to other charities in accordance with s. 481, below. 


ithistrnfions, (1) A 'says, “I make a ‘wa(jf' of Uiis hnuHo for a mouth, and 

aftorwaids the ‘waqf aviH co.aHe. ” The “ waqf ’ i« void ‘ ah initio. ’3 
(2) A says. ‘‘ I have made a ‘ wacjf * in favour of B, or for B and his 
sons and daughters.'* According to Abu Banifa and Imam Muhammad 
the ‘ wacjf ' is void (as also according to a minority of Shiah lawyers). 
According to Abu Yusuf the ‘ waqf ' is valid, and after B, or B and his 
sons and daughters (as the case may bo) th(» ‘ waqf ' property will be 
devoted to the ])oor. According to the ' iSharaya'-nl-Tslam ' the ‘waqf ' 
property will, after B (aiid his .sons and daughters), revert to A or his 
heirs.* 


(3) A ‘ waqf ’ in favour of “ my son," or “ the poor of my kindred. 
))eiiig good persons,’’ is bivalid according to Imam Muhammad, because 
the objects would fail, but it is valid according to A))u Yusuf (accord- 
ing to whom a dedication in favour of the ]joor is to bo implied aft.er 
the death of the persons expressly mentioneil). So if a man were to 
dedicate property to a named or specified poison, or to his children, 
they would he entitled to the produce ot the subject of ‘ waqf,’ which 
would, after his death, be given to the poor according to Abu Yusuf. •'* 


Divergent view,cii ’Phc di.stiiiction ill the points mentioned in clauses (a) and (6) 
oruftnaVlrw"^^ subs. (1) may be overlooked. Attention is therefore 

united to tin* illustrations. Abu Yusuf is most favourable to the 


' lUil. IT. 21H 3 llnil, I. B.'.7(K. 1.'..20) 

* Cl. pii Miuleoil. .T.,in3/rt/i(»ne,; AMulln v. 4 .Sees. 4C3 a (2). 

4'jd-il Ihhihttii Jiifilar (1007) Itimi. U H. WS. ■ Unil. T. iViti, 
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vaUdity of ‘waqfs. ’ He does not require it to be expressly Skction 463a. 
provided (1) that the ‘waqf ’ is to operate perpetually; nor that (2) 
objects which can never fail should bo expressly mentioned in the 
‘waqfnama' : if the objects that are expressly mentione<l fad, then the 
poor are (according to him) to be taken to be the ben<'ticiaries by 
implication. 

It is submitted that in many cases the question would bo rosokeil ennstnictioii 
into one of the constriiction of the particular ‘ waqf.’ If it appears ibat 
the real intention was to dedicate only for a fixed period, tluoi what 
purports to be a ‘waqf’ for carrying out such an intention cannot lx* 
given effect to. Such an intention may appear (or may be betra'-inl) 
in either of two ways; (1) failure to mention that the ‘ua([f ' is 1o 
prevail in perpetuity, or (2) failure to mention objects that will continue 
in perpetuity. The views of Abu Yusuf are expressed ivith reference to 
the first contingency ; and of the other authorities with reference to 
the second. 

But, on the other hand, failure to do either thing, is not, it is 
submitted, in itself necessarily conclusive : from the .surrounding circum- 
stances and from the terms of the ' wiwifnama * it may appear that the 
‘ waqf ’ was intended to be a peiqietuity ; and that such objects as 
would never fail were also intended to be benefited. 

Abu Yusuf favours a presumption in every case that the ‘waqf* 
is valid in both particular.s, and holds that such an mtentionmay be read 
into overy ‘waqf.’ Abu Hanifa and Imam Muhammad Jiold otherwise 

In regard to the law of British India it is not onougli to consider 
the views of the authorities almvc referred to, but it is also necessary 
to advert to the Waqf Act. 

The preamble to the Waqf Act recites that it is expedient to remove wmif Ai r 
the doubts “ regarding the validity of wakfs created by iiersons professing 
the M\issulman faith in favour of themselves, their families, children 
and descendants and ultimately for the benefit of the poor or for other i-muin • w-afUs.* 
religious, pious or charitable ])urposes ” ; and in s. 3 of the Act i^ 
is laid down that it “ shall be lawful for any person professing the 
Mus.sulman faith to create a wakf which in all other re.s])Octs is in 
acconlance with the provisions of Mu.s.sulmau law. f<ir the following 
among other purposes : — for the maintenance and support, wholly or 
})artiaUy, of his family, children or descendants” ; ‘provided that the 
ultimate benefit is in such cases expressly or impliedly reserved for tlx* 
poor or for any other purpose recogniserl by the Mussulman law as a 
religious, pioits or charitable purpose of a ])ermaueut character.” 
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Seoxjon 4<>,‘{A 

Implied 

reservation. 


settlements. 


Ti is therefore not necessary to jirovido expres-sly that the ‘waqf ’ 
funds should ultimately bo devoted to the poor (or any other object 
that can never fail). The Waqf Act, it is true, refers in terms only to the 
‘ waqf.s ' havinq for their purpo.se the objects specified in the Act. 
But it Avould be in accordance with 2>rinciplo as well as analogy and 
uniformity of law to follow the .same rule as regards other ‘waqfs,’ 

The Higli (lourt of Bombay had declined (before the Waqf Act 
was enacted) to uphold ‘waqfs ’Avhich iniqjorted to create family settle- 
ments, but which contained no oxiiress reference tt) any object that 
(i<nild never fail : with reference to thc.se decisions, it must bo noted 


that they procectl to a great extent on the unw illingness of the Court to 
recognise a family settlement inpeiq)etuity.' When properly examined 
they .seem to e.stabli.sh the law as submitted above : for where a 
general charitable intention is shown, it may he more easy to jJrcsumo 
that it was intended, that, on the failure of tlie ^larticular objects 
mentioned, the poor should have the benefit of the ‘waqf whereas if it 
apjiears tliat the only object was to subserve family aggrandi.semont, 
it may seem more iliflicult to introduce the poor as beneficiaries: the 
application of these considerations in viow of the Waqf Act, which 
leeognises family settlements as charities and tlicreforc' as valid objects 
for ‘waqfs,' must be very ililTerent; for noAv the Courts will not start 
with the prcdisijosition imj) lied in the statement that .such a ‘waqf’ is 
a perpetuity of the wor.st kind The decisimi of any particular case 
must of course dojiend upon the terms t>f the particular dedication. 

In a ea.so whore the * waqif ' was a follower of Shafi'i, the jioint was 
left undecided whether a ‘waqf ' could be validly made for the purpose 
merely of eonferriiig a perpetual and inalienalile estate on a family 
simti'i i.M», without any ultimate expie.s.s lunitatiou to the use of the ^joor oi some 
other inextinguishable class of beneficiaries. ® Such a ‘ waqf ' would 
have been held to be \oid undci the Privy Council deci.sions,® because 
family sottlemouts were not c<m.sider<Kl by them valid objects for ‘ waqfs.’ 
Under the Waqf Aet that object is valid, and the «{uestion would bo only 
whether the ab.senee of exi>re.ss lueution of an object that will never 
fail, is fatal to the ' waqf.’ 

It must be admitteil that the Watjf Act. has left the law in a very 
nu, set tied .state. 


1 Amiiithil liiiMiu \. a/miifl Husaia (1S87) 
1 1 Hum 4'ij . I'lilmiibibi v. Aileuitte-Oi urral 
(LSSI) (i I’.uni 4‘J ; (JtiUim v Abdttl 

(Jufiur (l'*SS) 1.5 Hum. 2rp4 Si-e the Inotnotw 
to R. 4»J4 (I) (C). .iJiiee 


* /’/uite Sii/ii-tt /tibi \. JhiHUM/ar 1‘remji (IS70 ) 
3 Uoiii S4. 

* i'f.per Mdflriiil. .1 , III MuhonieU AbilaUa 
.lArfw/ Urimaii AitnKrr (l'to7) Horn. t. R. 998. 
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(2) Inalienability ol ‘ Waqf ' Property. Section 464. 


464 . (1 ) After the coiupletion of a ‘ waqf,’ its subject miujoi t cmnoi, 

passes out of the ownership of the ‘waqif ’ ' and subject to 
subs. (2) of this section and to s, 467a, below, il cannot 
be alienated or transferred either by the 'waqif’’ or the 
‘ mutawalli’ nor do their heirs take it by way of inheritance.'' 

(2) According to Shiah law the beneficiaries under a .,r aiitnati 
‘ waqf ’ may validly make a leased of the' waqf ’ property ' 
or otherwise transfer or alienate ' it for the period iluring 
which they are entitled to the benefit of the ‘ waqf,’ but so 
that such lease or transfer or alienation does not prejudice 
the rights of any succeeding beneficiaries.'* SewbJr, the 
Hanafi law is to the same effect.''’ 

Explanation . — Where part only of a property forms viKiuitioM ui 
the subject of the ‘ waqf,’ or where tlie whole of its income 
or produce is not devoted to charitable or religious 
poses, that portion which is not the subject of ‘ waqf ’ 
may be alienated.'^ 


Tho authorities take Uiffercut views as to where rests the ow aerslnp 
of ‘waqf’ property: — ^ 


ownership of 
• witqf ’ propprtj. 


I Hed. 236; Jcuun Dot* Sahoo v. Kubetr- 
ooddeen (1840) 2 Moo. 1. A. 300 ; 6 W. B. (P.c.) 
3 ; Doyal Chund MuUick v. Keramut Ah (1871) 
18 W. B. 116 ; Uidayatoonnitta v. Afttd Uottitn 
(1870) 2 N. W. 420 (Shiah case) ; KvMayan v. 
Mamanna Baouthaii (1012) 35 Mad. 081. Cf- 
Itmail Ariff v. Mahomed Ohout (1803) 20 Cal 
834, where the claim was lor a declaration that 
the plaintiff was sole absolute owner, but the 
Court declared merely that he uas lawfully 
entitled to possession. Abu Uanifa's view is no 
doubt opposed to 8. 104(1). But his two dls- 
i^lples take a contrary view, and their opinion 
prevails. So that tho statement in Kuttayan v. 
Mammanna Raoulhan (1011) 33 Mod. 081’ 
083, that “ according to the accepted view of 
both Imam Abu Hanifa and Imam Shafl>i 
it Is in the very conception of a i teak/, which 
Is a name (or a grant by which mosques and 
Similar institutions arc dedicated — that all 
proprietary rights ot men should bo extinguished 
in the property so dedicated,” would have been 
accurate had it run as follows . ” According to 
the accepted view prevalent among the followrrs 
both of Imam Abu Hanifa.” etc. 
i See comment. 


» Jaa/ar Mohiudin SahiO v. Ajv Mohiudm 
Sahdt (1863) 2 Mad. H. C. B. 10, Fegredo .. 
MahoTMd Uudmtuf (1871) 13 W. E. 7S. 

« Ball. 11. 222. 3eo comment. 

* Mortgage good so far as interest of thg 
benefleiary concerned : Amrutlal Kalvlat v. 
Uvstein (1887) 11 Bom. 402. This case must, 
be t.akcn to be overruled so far as it held th.it 
the waqf was valid though it created a perpetual 
family srUlcmciit ; Abdul Fata v. Itussomovn 
(1801) 22 Cal. 619 ; 22 I. A. 76. 

6 Cf. Indian Trusts Act, a. 56. 

" Ftdtoo Bibee v. Bhumit LaU Bhukul (1868) 
10 W. B. 209 ; Kuneez Fatima v. Snheba Jan 
(1866) 8 W. B. 313 ; and see coiniucnt ; and 
cf. Indian Trusts Act II. of 1882, s 83: 1 1. s. 478, 
below. It has been held m Pitranalal v. 
Barham Zia«(1911) 9 AU. L. J. 700 tliat a mere 
right to the usufruct, sucli as a rent charge, or 
revenue ol vUlagcs, cannot be the subject of a 
' utaqf.' The derision, it is submitted, is 
erroneous, and opposed to the trend of the 
.luthorltte^ in BriUsb India. 

8 Ot PhaU Saheb Bibi v. Damodar Prmji 
(1870) 3 Bom. 84 {mutmralH the owner). 
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Section 464. (I) A1)U Haiufa says that the owiiei-Hhip of ‘waqf ’ property is in 

the ‘wnffif,’* [and on the death of the ‘ waqif,’ his heirs J. 

(i) Abu Yusuf and rmain MiihainiiiiMl hold that the property is 
“ inth(; inipliert ownership of Clod."* ’‘The ‘ fatwa ’ is in conformity 
with the opuiion of the two disciples. 

(3) 'rhe Shiali authorities consider that it is transforrcrl so 
as to become the jii-operty of the boneliciarics or the object of the 
^ wiWjf.’S "^I’he Shiah law relating to the gratit of limited interests 
(ss. 446, etc., above) is closely allied to that of ‘ w'a([f ’ — the two differing 
in this, that ‘waqf’ is (<t) perpetual, (6) made with the intention of 
‘‘ ai)proach to Gixl.” 

Reawin wiix The reason of the rule against the alienability of ‘ waqf ’ property, 

ty maiUnaX!^ Contained in s. 464 (1), is thus explained by Sir Bai nes Peacock in fleli- 
vei’ing the opinion of the Privy (’ouncil : ‘‘ If this jiroperty is to be sold.” 
he says, " it must bo taken out of the hands of the ti’usteo altogether 
and put into the hands of a puyehaser. 'I’hat purchaser might bo a 
(’hristian, he might bo a Hindu, or ho might be of any other religion, 
... Is it possible that the law can be such that a Hindu might become 
the purchaser of the property for the purpose of seeing to the performance 
of certain religious duties under the Mahomedan law? For example, 
that a Hindu might bo .substitute<l for a Malioincdan trustee for the 
puq)ose of providing funds for the Mohurriim, and taking care that it 
.should 1)0 tluly and properly performed, when it is well known that 
disputes and bitter feelings frwjueutly exist between Hindus and Mahome- 
ilans at the time of the Mohiirrum i ' * It is submitted, however, 
that the real reasons for the inalienability of " w aqf ’ property .wo, that 
the wishes of the ‘wacjif ' have to be given effect to as the paramount 
consideration. Theypoiiittothoiiroporty having been “tied down,” i c., 
made inalienable. .Secondly, the purpose of the ' waqf ’ being to benefit 
the sqiecificd objects, and not to allow thepropertytobeput to any private 
use, the alienation of the ‘ waqf ’ could only be for the purpose of varying 
the investment (as to which sec below). Moreover, it may be pointed 
out that the alienation contemplated by Sir Barnes Peacock is rather 
a transfer of the right to be ‘ mutawalh ’ than of the property ; and as 
regards competence to act as such, being a non-Muslim is not necessarily 
fatal— though it may make the poison so unfit in regard to particular 
species of ‘ waqfs’ as to render it extremely uudesirablo that he should bo 

' Hall. T. B40 (H. 2-3), Hho\K. 

2 Dull. 1. j50 lit. S-0) ; Moohumiiiud Sddik V. « Biehcli (.'hand v. .N adir Hostein (1887) 
Moohunmud AH '1798) 1 S. D. A Cnl. 17. 16 t’Bl. 329 ; 15 1. A. 1. 

• Bail. U. Ifirtl apppiidage). Sw a. *86, 
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recognised as, a ‘ mutawalli.’ On the other hand an alienation of the SbotiON 
office is certainly invalid : s. 492 (10) below. 

Subs. (2) to s. 464 seems to follow from the Shiah law to the effect 
that the property in the subject of ‘ waqf ’ is vested in the beneficiaries. i>y hcuefloiary. 
It is based, however, on an illustration in the ‘ Sharaya'-ul-Islam’^ 
referring to a lease by the beneficiaries where the point directly under 
discussion is whether a lease so granted becomes void on the death of 
the beneficiaries granting the lease. The answer is that the beneficiaries 
themselves, having only a life-interest, cannot, in any event, grant a lease 
for a longer period. Reference is also made to the question (a.s 
to which the authorities are divide<l) whether even the owner of private 
property may make a lease that should continue in force after his 
death. ^ Similarly it is stated ; “ If then a person should appropriate 

his share in a slave, and subsequently emancipate him, the emancipa- 
tion would not be valid, because the right of property in the slave has 
passed out of him ; but neither would it be valid if the ‘ mowkoof alehi’ 
(beneficiary) should einaucipato the slave, because of the right which 
future generations have in the slave.’** Of. Indian Trusts Act, ss. 58, 56. 

With the explanation to this section the following statement of 
English law may be compared : “ A charitable trust may be so limited itself subject 
as to affect part only of the property granted or devised , as when property 
is given subject to or in trust to make specified charitable ", j^JgJJ**^** 

which do not exhaust the whole estate. In those cases where the donor • waqf 
has not expressetl a general intention to devote the whole property to 
charity, the donee takes beneficially, subject only to the .specific appro- 
priation.' 

Any person acquiring such property with notice of the charity 
charged upon it, is bound by it.* 

Conversely, the * mutawalli ’ ha.s generally the right of remuneration ‘ ’ 

for administering the ‘ waqf ’ (sec s. 496, below), and though this might 
give him a sort of beneficial interest in the " waqf ’ property, 
nevertheless the ‘ corpus ’ of the estate cannot bo sold (in execution of a 
personaldecreeagainsthim),norcanany sijeciticportion of the ‘corpus ’ 
of the estate be taken out of the hands of the trustee ('mutawalli ’) 
because there may boa margin of profit coming to him after the perform- 
ance of all the religious duties.® In another case it wivs alleged 

1 (Case 0) (Calc, ed.) p. 239; Ball. II. 222 « Chantable DmiatioM Commrs. v. 

(fuclA). branU (1845) 2 Jo. & l.at. 182, 198. 

2 BaU. .II. 220 (par. 2). 5 Cf. MohiwUm v. Samduddin (1893) 20 

a iHalsbury, " Laws of England,” IV. 143, CaU 810. 

8. 225. Cf. 8. 481. below, and footnotea thereto, 6 BUhm Chand v. Sadit Bo§tein (1887) 
and Indian Trnats Act, a. 88. 16 Cal. 329 ; 15 l. A. 1. 
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SX01X0N464. that the' office of ‘mutawalli’ was transferred by sale according to 
custom, and hence could be attached ; but the custom was held to 
be opposed to public policy, and the office incapable of being attached 
in execution.* So that not only can the trust property not be attached 
for the debts of the trustee, but if he purports to sell it and the purchaser 
is aware of the trust he will be bound by it, and if he is not a fit person to 
administer the trust, the Courts will no doubt appoint another trustee. 
But on the other hand, where part only of a property is the subject of 
the ‘waqf,’* there is nothing to prevent the alienation of the other 
part, which does not form the subject of a ‘ waqf ’ at all. 

Suit to BSt 465. Where ‘waqf’ property is purported to be 

(ui alienation, alienated, a suit may be instituted by any person interest- 
ed in the objects of the * waqf ’ to have the alienation set 
aside and the objects of the ‘ waqf ’ given effect to.^ 

But a person who has no interest in the ' waqf ’ property cannot 
institute a suit.* This is said by a learned author to be based on ** the 
general principle of law that pospession is sufficient as against a mere 
trespasser.”® 

(3) Revocation or Alteration of ‘ Waqf.' 
cannot 466. (1) A ‘ waqf ’ cannot be revoked after it has been 
altered. Completed.® Semble^ no portion of the declaration of ‘ waqf ’ 

can be altered by the * waqif ’ after the ‘ waqf ’ has been 
declared and completed;^ [unless, (subject to subs. (2), 
below,) the power to alter has been reserved in the declar- 
ation of ‘ waqf.’ ] ® 

1 SwJcum Abu Torab v. Rahaman Buk$h and is therefore Irrevocable, "—which occun in 
(1806) S4 Cal. S3 ; cf. i. 492 (10) below. Aihna BUn v. Awaliadi Bih (1016) 44 Cal. 608. 

a Cl. 1. 478, below. ’ B.g.. the wtnif bavins laid down that 

a (Mali) Battan v. Sagwa BaUtrUkna (1800) the mutamMi Is to be selected from a apeci- 
24 Bom. 170 ; giving effect to the waqf means* tted claas of persons, ne cannot appoint some one 
In this conn^on, requiring the Income of outside the class ; Advoeate-Oeneral v. Fatma 
the property to be dealt wltli In accordance with Sultan Began (1870) 0 Bom. H. C. B. 19, and 
the wagf, and otherwise treating the property '<i'e illuHration. 

as VMqf Jiroperty. Cf. Ameer All, 1. 341, citing Che Sunat- 

• Bkmruek Chandra Sahoo'v. Oolam Shur- ul-Fataun: "In the Chapter on uakf in the 
ruff (1868) 10 W. B. 468. Bhaeam-ul-FiOatea It la stated that the Saha. 

i Wilson, " Anglo-Muhammadan Law ul-Manah (the author of Manah) was asked 
367, 845, referring to ItmaU Ariff v, Mahomed about a deed of tool/ in which there was a eon* 
Qhmu (1898) 20 Cal. 884. diUon to the effect that the mOagtl of the trust 

6 Hed. 231-282 ; Bail. I. 660, II. 212 ; /ofma should appertain only to the wakiTo male des- 
BiM V. Adeoeats-Clcneraf o/ Bombag (1881) 9 cendants, but now a deed has been discovered 
Bom. 42. The mla In B. 466, (1) above, is appa • bearing a prior date, in which the towUat was 
tenUy intended to be laid down by the state- given to his male as well as female descendants; 

"The waqf was created by a living man the question was which deed should be acted 
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(2) Quaere f whether a right of revocation or alteration SxonoK 406. 
may be validly reserved in a ‘waqf.’* Where a ‘ waqf « 
purports to be made subject to an option to the ‘ waqif ’ to ^ 

revoke it, in aecordance with Imam Muhammad’s exposition 
of Hanah law the ‘ waqf ’ is void.^ Abu Yusuf is of opinion 
that it is valid where the option is limited for three days ; 

t/ ^ ibre6 dftyi* 

provided first that where the object of the ‘ waqf ’ is a 
‘ masjid ’ Abu Yusuf and Imam Muhammad are agreed 
that the ‘ waqf ’ is absolutely valid, and the option is void, 
notwithstanding that it may be purported to be made 
subject to an option (restricted to three days) to the ‘waqif’ 
to revoke it ; ^ and secondly that a testamentary ‘ waqf ’ 
may be revoked atany timeby the ‘ waqif and the validity Mvocawe. 
of such a ‘ waqf ’ is not affected by its purporting to be 
subject to the power of revocation or cancellation either 
wholly or in part: and the power of revocation may be 
exercisable either on the happening of a contingency or 
absolutely.® 

Explanation. — ^A ‘waqf ’ purporting to be made with a EeBervation m 
reservation of a power to sell the subject of ‘ waqf ’ and to 
e3q)end its proceeds on the ‘ waqif ’ or settlor is void.* 

According to Abu Hanifa a ‘ waqf ’ is revocable unless and until jnevockbie 
there is a decree of the Court confirming it : this is the usual form in ^pl^uon. 
which the rule is stated : its effect is that a person who has pur- 


upon (In regard to the tmriiat). The Sahib- 
vl-Manah answered, ’ U the wo^ In the first 
deed or at the time of the dedication reserved 
to hlmseU the power of altering any of the 
provisions regarding the management, etc., of 
the teaqf, in that case the second deed should 
be acted upon, that Is, the deed in which the 
(owiiot Is restricted to his male descendants. 
Bat if he reserved to himself In the orlglaal 
wakf no snob power, in that case the first deed 
of uttkf, viz., in which there was no restriction 
should be acted upon.** 

“Inthe 'Asaaf*ltla stated that the mikif 
cannot go beyond the condittona laid down 
at the time of dedication.** 

*‘In the Fatoaid it ia stated from Shasaat 
that where there are two contradictory oondi- 
tiona made by n wiW. tbo second is to be noted 
upon, unless it is beyond Ms poweia.” 

** When there are two contradictory provtatons 


In a waifnamah, the one which follows will 
be given effect to, according to us (Hanafia) 
as the last condition overrides the first.’* 

* Snrrat-ul-Fatawa,* p. 486. 

I Cf. the last footnote, and Atzobai v. Iforbai 
(1006)8 Bom. L. B. 246, 260-261; EidaUooM- 
nizza v. A/zull BozzHn (1870) 2 N. W. 420; 
Cttzzamally v. Cunimbbai (1011) 36 Bom, 
214; S Bom. L. B. 717. See comment. 

t BaU. 1. 667 («. 6-0.) Three days Is the period 
(or which the law permits an option in a sale 
and other transfers of property ; Hed. 288. Waqf 
must not be subject to option : Fatmabihi v. 
Advoeatz-Gmuni of Bombav (1881) 0 Bom. 42. 

a Muhammad Ahzan v. Umardaraz (1006) 
28 AIL 668 ; 2 AU. L. J. 387. But see PottsMlti 
V. Avathalathyiu (1888) 13 Mad. 66. Compare 
a. 474, below. 

* Ban. 1. 666 ; FatmaMbt v. Adwafe-Ozmal 
o/Bor«6oy(1881)6Bom,42, 
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waqf’; legal incidents 


SicttriOK 466. 


Irrevocability 
of'waqf.' Ite 
explanation. 


Reservation of 
power to alter. 

1. HanaB 
law. 

Power may be 
reserved to 
employ 
produce at 
option of— 

(1) ‘Waqlf.* 


ported to make a ‘ waqf ’ may rasile from his declared intentions and 
acts, notwithstanding that he may have acted upon such declarations, 
so long as he has not obtained an order of the Court confirming his 
declaration. But the opinion of Abu Yusuf and Imam Muhammad 
is opposed to Abu Hanifa’s ; and it is statefl that the ‘ fatwa ’ is in 
conformity with their opinion. ' The opinion of .Abu Hanifa has never 
been given effect to. 

There is another opinion attributMl to Abu Hanifa that “ this 
aiipropriator’s right of property is cxtinguishwl in eonsefiuence of his 
suspending that upon his decease allusion is made to this alleged 
opinion in the Fatawa ‘Alaingiri ’ ^ but in the ‘ Hidaya ’ it is stated 
that there is no foundation for its being .so attributed.® 

It has been .said* that previous to Islam “ appropriations were 
ab.solutc (t.c., irrevocable), but our law has rendered them otherwise," 
via., according to Abu Hanifa, who is alone in holding them to be 
revocable ; the ground he gives is that the Prophet said : “ property 
cannot, after the decease of the proprietor, be detained from division 
among his heirs." No one else shares this view with Abu Hanifa ; and 
whether a ‘waqf’ was revocable or not previous to Islam, according 
to Muhammadan law it is irrevocable, because, though a voluntary 
transaction, it brings an ‘ 'iw'az ’ to the ‘ waqif ' in the form of approach 
to God (‘ qurhat ’) ^ and such transactions are irrevocable. Abu 
Hanifa does not consider ‘qurbat’ a necessary constituent of ‘waqf,' 
hence in his view it is possible to class it und'^r revocable transactions. 
The revocation of a testamentary ‘ waqf ’ may be evidenced in the .same 
manner as of bequests generally, e.g., by the way in which the testator 
.subsequently dealt with the subject of the ‘ waqf.’® 

With reference to reserving a power to alter the terms of a declara- 
tion of ‘waqf,’ — 

(1) For Hanafi law, see the following, which is translated from the 
‘ Fatawa ’Alamgiri ’ ; “ When a man has said: ‘ my land is a ‘ sudukah ’ 

appropriated to Almighty God for ever, on condition that I may employ 
the produce as J please, he may lawfully do so.’ ^ But if he should 


I Ball. I. 549-550. The word " obligatory.” 
Ball. I. 540 (last line) may be misleading at 
first : It is oppoaed to voluntary ” and meant 
(in efloot) revocable. See comment to a. 420, 
above. 

f Bed. 233 (col. 1., par. 1, 8). 

a Ball, I. 550 (H. 3-7) 606 (fc 7 ot par. 3), 
609 (I. 0.) 1 . e., a testamentary teog/. 

4 Bed. 232 (coU 1. U. 86-42) : by Sblrrab. 

'The expression qurban, often epeW. korixin, 


(sacriUcei ig, 1 believe, well known in Jewish, 
and eUo English theology. It la derived from 
the game root 9ur5, aa 9nra6a(=neaTnen (to God) 
and bag become tynonymong with “ sacrifice." 

6 Abdul Karim v. ShoftannitBa (1006) 33 
Col. 853 ; Cf. BaU. 1. 613 (par. 2), 610 ; U. 281 
(par. 2). 

1 But see MujibunnUm v. Abdur Rnhim 
(1000) 23 All. 233, 243-246. 
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upplv it. to the indigent or in pilgrimage or to a particular individual Sf.ctton 466. 
lie cannot reclaim it, even though he should say in doing so; ' 1 have 
given it to such an one.'^ Ho may give it to one sot after another. 

Vet if he worn to apply it to himself, the ‘\va<tf ’ w<*ulfl he void. It 
wo\d«l he different if he said; ‘ on emulition that f may give ii, to whom- 
soever I please.' When a man has settU^l his laiul on condi1u>n that 
he may give the produce to whom he pleases, the ‘waqf' is lawful, 
and he has the power of doing so while he lives, hut it ceases on his death, 
and he cannot eat of the produce himself. Ho may. however, best )w 
it on the rich, or even on one rich j)er.s<*n in particuLar. A man m.ake., 
a ‘ w aqf ' of his estate on condition that the jvimini.strator may gi\ e tin 'iimOovnii 
produeo as hc' pleases ; this is lawful, aiul he may gi\ e it to rich and poor. enriv. 

If he should say 'on eondition that siieh an one may give the produce 
to whomHO<‘Ver ho pleasea. ’ it is lawful, and the power may beevtu'cised 
ilnring tin* life of the ajipropriator and after his death ; and the person 
authorised may give to his own child and nii.sl, ‘ and also to the child 
and ‘ luisl ’ of the appropriator, hut not to himself."^ 

(2) Tin* Shiah law is thus stat(*d in the ‘ Sharaya-*ul- Islam ' ■ — j. siiLiiiia«-- 
If one should make an appropriation u ith a eondition that the property that n.n** 
is to ri'vert to him in case of ueisl. tl»e condition would bo valid, but the 
■ wai£f ' void,'* and the property wotild remain in the condition of a. 

‘ h(K)bs ■* until tile occasioii slionkl arise, while if ho should die, it would 
go to hi.s heir.s. And if he miMle it a condition that he shall have Mio 
power of e.xcluding whonisoeverhemayplea.se, that would invalidate the 
' waqf.’ ^ But if the coiulitioii were that ho may add to those in whoso 
favour the appropriation ha.s been imvh*, .some yet to be born, tlie con- (i„) 
dition woul<l he lawful, whether the appropriation were for others or 
his own children . If again the coiulition were that ho may make aii((v) 
entire lr.i,ii«,fer from those on A\hoin the .settlement has been imuh* to 
others subsequently to come into being, that w'OiiId not be lawful, aiul 
the 'wiKif ■ would he void. ,Some have said that when one has miulo 
a settlement on his young ehildreii. ho may lawfully make others par- 
ticipate w ith them without resf*rviiig any oxpres.s pow er to that 
effect ; but this opinion is not to be jelieil upon.”'' 


ProptTfv 

shonlil 


to add 1 ) 1 ' 
excrcis)' I 
without 
express 
pros ision ? 


t / (■., thO)i«h he purports to give It mere- 
ly as a gift, it IS not revocable ; being impres- 
sod with the 
2 Hail. 1. flS7-.'i88. 

a Under Slitah l.wv any eondition for the 
benellt oJ the avoids the icm//. 

4 '* Retention : but also devotion to a parti- 
cular purpose,” Bail. II. 228, n. 2. A tfuj/ n*- 
(iulrc8 a religious motive; aud a " detention ” 


not having such motive differs from a traj/ 
Just as AtAa differs iroiii nrf/nifii. A provision 
for the beueflt of tlie iiw/i/ mtorferes vvltli the 
religious motive in tlic opinion of alt Jurists 
c.xecpt Abu Yusuf, and tlms avoids the teatr/. 

5 Probably on tlic ground tliat this amounts 
to a power to revoke tlie hiw//, 
a Bail. II. 219 (par. 2). 

3G 
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Section 467 . 


Power max lie 
reserved to 
exchanue 
subject ol 
* \xai)f.’ 


Court may 
aiilhonr-e 
alieiiatlon, — 


or alterutiuii 
of in vestmentH. 


Varying mxest- 
uients 


Some of the rules referred to in the e.vtracts given above, arc no 
doubt merely of moral obligation. 

467. The declaration of a ‘vvaqf’ may validly em- 
power the ‘ waqif ’ to exchange the land forming the subject 
of the ‘ waqf ’ for other land, or to sell the land and to 
purchase another hmd ; and thereafter the land so taken 
in exchange or purchased would become subject to the 
‘ waqf ’ ; provided that the ‘ waqif ’ may not validly 
exchange or sell the ‘ waqf ’ land except in strict accord- 
ance with the terms of the declaration.’ Sernhle, a subse- 
quent ‘ mutawalli ’ may be similarly empowered. 

Where the declaration of ‘waqf ’ eiiqiow ers the ‘w aqif ’ to evchange 
the land for another land, the ‘waqif’ cannot e.vclionge the land more 
tliaii once, nor can he exchange the land for a mansion. 

467a. (1) The Court may empower the ‘ mutawalli ’ 
to sell or mortgage the ‘ waqf ’ property in a proper case 
for the urgent necessity of the ‘ waiif,’ and it has been 
held that the sale or mortgage may bo retrospectively 
approved and validated by the Court." 

(2) Semble, the Court has power in a proper case to 
order that the original subject of ‘ waqf ' ^ be sold and that 
another property be purchased with the sale proceeds,^ not- 
withstanding that the declaration of ‘waqf’ contains a pro- 
vision that the ‘waqf’ property'’ should not be changed.'’’ 

The inalienability of the ‘^\aqf ’ prop 'rt\ is not be .so understood 
as to militate against the power in the ‘ mutawalli ' (alwavs to be exer- 
eiserl however with the sanction of the (‘nuit) in “ v^iry the inve.stmcnt ” 
(so to say) in a proper case.’®' Thus we find statements in the texts 


1 Bail. 1. .'■|86-.587. Thh la In arconlancc with 
the opinion o( Abii Yuauf from xvliom Irnnm 
Muliaiiitnad diaaents. Cf. the Indian 'J'rus'.s 
Art, 8. 40. 

* Nimai Chandaddya V. Qolam Jlouein, 
(1009) 37 Cal. 179. See a. 501, below. 

* 1 have uaed two expression “RUbj'’' t of 
vnq!," and " proiierty," to denote tlxc 
same tiling, but perhaps the reader will think 
tills justillalile 111 tile context. 

* !'[ Imambaitdi v. Multaddt (1918) 4.5 !. A. 
73, 91, 111 xxliiih tlie Privy Council refers to the 
discretion ot tin- julge to sanction allcratlon of 


inxx’''tmpnt'5 in ibe bit rc,tj of minora; see the 
comment to s 272 above, the danse uuuibered 
(3) (-). 

’’ This section ia based on a passage in tlie 
}sahr-ur-nmu, V. 241, where it is stated tliat 
even if there is a eonrlitlon to the effect that the 
‘ vaqf property should never be changed the 
l}azi iios the power to authorise its being 
replaced by another property if he thinks it 
advisable. See also Mahomed Ismail Anff v. 
Ahmed Moolla Dawood (1910) 43 Cal. 1055. 
cited in the comment to s. 403, below. 
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to the off cot that whoro the ‘ v\ iwif ’ prnpm-tv is wlmoil to Mielw Skction 4^7. 
condition that the objects of the ‘ \va<(f ’ cannot bo f^iven off oct to* 
inasmuch as the benetioiarios are unable to derive aiiv ln'iiefit ti«;m it. 
the ‘ Qazi ’ nnay order tlie sale of the prr)pcrtv, and dire< ' tli.u, th(‘ sale 
proceeds 1)0 invested in the })urehase of another [n-opertv ^ 

The ‘ Bahr-ur Baiq,'® refers to the sale «)f iii-etH rty d(‘dicati'd 
to a mosque (not the mosque itself), provide)! that the pioj.r ty lia 
b(‘come useless for the purposes of the moscpie. The Qa/i Kli.in 
<‘<intains a sufrgestion that in some ea''eb wju^f ’ jiiojum -ii i ' Ito 
sold, and another purchased out 4tt the sab* 2)roe«‘i‘dN iiioieh in imumj 
tlio variation of the investment would be bonelicial lo tlie ■ w.i |i ’ 

'ITie force of these rules w ill Inioome cleaivr « hen they are (,ontravt,ed 
w ith the rul<‘s relating to laml that has been de<lieai.ed and ntdi/.od 
as a itiost^ue. The land an<l the stiuetUH' >o dwlicatisl .ind utih/.ed 
s-annot thensiftor 1)0 utilizwl for any other pjupose ; so tii.vt if tlic 
>ite a id l)uildmg of a inostjue hav< been ne less titte 1 tor their oriL'iiial 
object they cannot be alien kted w ith the intention of purcliasioi another 
>ite, and buddinti for the mosipie. 

468. A ‘ waqf ’ purported to be mude subject to a . oi.tms.nt 
contiugcncy ii 3 void.‘ * voui. 

In ■ Hasamaya Dhur Chowtlhnri »•. Abul Kata Mahomed Ishak p.,„„iy ‘ w.iqii* 
the Hittli (joiirthail hold, jiriortothe Waqf Act, that the primary '’*M‘'t‘t 
of a ’wa^f ’ being a charity, if it is posqioned to provisions for the oniimsent 
family of the ‘wa-jif ‘ it is void, beeaiise the 'w-nif ' depends nnon the 
uncertain contingeney of the possible extinction of the 'naqil s' taniilv 
This result differs from the ])rovisions of the Waiif Act, under which, in 
a dedication for ineinhers of the family and then for the poor, the 
' w’a [f ’ operates immediately, and not after the extinction of the family : 
provisions for the family being valid objects of 'waqf.' 

A ‘waqf ’ was jiurported to be exe.mted in which it was jirovided u..,-. ?>.>stpo«p. 
that “the deal of ’waqf’ shall eome into force from the daft> of its *''^*'* 

registration ; ” and it was held that this male the ‘waqf' eo itingent ''""tins'"*- 
•ill thus void under Shiah law.'* The decision was based on the remarks 

I Hahr-ur’ Hull/, V. 2‘.13, 2J7 ; Qiut Khun and 4r>b) ; Kulab v. Mi'hruin hibf 

111.383. (1872) 4 X. W. l,'..'i (Slimh parties); p.i(„w- 

- Jiahr-ur-Ilaui, v. 223. bibi v. Adionitr-flintml vf Jiuinhnu (1881), 

<• Qoii JOulti 111. 302. rt Bom. 42, Caxuamallif v. CurruulAai (1911) 

* Bail. T. 556, Bail. J I. 21S(/oiirt/i, ll. 6. 36 Bom. 211; 1.1 Bom. L R 717, 772. 

.25. 26); PathiikuUi v. Avulhaht KuUi (1888) .. (1891) 18 Cal 309, nphrl.l (ivi.-,) oo 

13 Mad. 66, contiOKcnt on the ivaqif dyiiii; 61'); 22 (. A. 76. 

without issue, but seniMe this would have Ijpcd 6 sytd Hibi v. M<ti/ha Jan (1002) 24 All. 
valid as a testamentary loaiif, sccss. 457 4.56 231. 
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Bbction 46S, of M.ihnKMKl, J., in ‘ Aga Ali Khan v. Altaf Hasan Klian.’^ That casi? 

was, seven years later, expressly overrnlerl by the Privy (Council.*' 
The rule of law contained in s. 468 is plain enough, though by this 
btateinent it is not meant that, where the facts are eoinplicated or 
unusual, Ihe rule is easy of application. With reference to ‘Ryeda 
Ilibi'.'’ case^ it jnay be suggt)ste<l that where a deed purports to be 
maile so as to come into operation on registration, the ‘waqif' merely 
K provides that it is not complete till he takes a further step, and 

tliat. when the deeil is in fact registered, that further step is taken 
bj"^ the ‘waqif,’ showing his assent to the completion of the ‘waqf,’ 
after which all element of contingency disappears. This is very different 
from the ca^e where the ‘waqif’, after having made a declaration^ 
; “suspended upon a condition" takes no further steps in the matter. 

' (.{) Apiilicalion of Income of 'Waqf' Property- 


: Repairs first 469. Tlic benefit or income or proceeds of the ‘ waqf ’ 

property is or arc to be applied for the following pur- 
.the”wlqr°t,. poses in the order in which they are mentioned : (1) the 
h* Riven effect to j^jaintciiance aud repairs of the subject of the ‘ waqf ’ 
(2) the specified objects of the ‘ waqf ’ (3) that which is 
necessary for the general purpose of tJio specified objects/' 
(4) the benefit of the poor,® or other object recognised by the 
Muhammadan law as a religious, pious or charitable object of 
a permanent character, for which the ultimate benefit of the 
‘waqf’ property has been expressly or impliedly reserved/ 
Repaid iu, Explanation I . — ^By repairs is meant the preservation 

of tlic ‘ waqf ’ propci’ty in the state in which it is at the time 
when it is dedicated ; improvements in the property are 
not included.'^ 

MdM Mi'peiisioH of Explanation II . — Where the repairs of the subject of 
waqf’ o-Mcrto ‘ luadc tlic first chaTgc Oil its incouie or 

.prm’ide for repairs. ^ ^ 


' fl ■»'•") 11 Ml. 429 (P B ) 

? Hiiiinr Ah Khan v. AniuMom Am Bt- 
Uit,H (19(13) 25 All. 23G; '30 I A. 91. 

• Stifii Hihi V. Mugha (1902) 24 All. 2U». 

♦ Ifpd 236: Bail. I, 56.') ("The income of a 
tivtgf H to l)f- l■xpell(lefl on nece3«ary repaint, 
tihctlier (lie .appropriator liiw made it a rondltlon 
or not”). U.«il. I, .'iOrt-569, 596 (/. 3). 

Bail. 1. 5<5'>. Jugntiiwni v. Chotedtam 
Bmj'ini Ih'f (ibSi) 10 Cal. 533: excess in- 


corrip to bo fle\ot)‘(i to same purpo-e as ori- 
ginally spcciflcd. 

6 Ball. 558 (par. 1, v), 539; see comment 
1 Cl. ss. 463 and 481 of this work. 

8 Hed. 236 (col. 11) ; but see Bail. 1. 
608 (par. 2), showing that a minaret may- 
be added to a mosquo if necessary for maloinr 
the call to prayers heard; and cf. s. 270, above, 
see also lie CaeatMiHy Jairajbhai reerbhai 
(1906) 30 Bom. 501. 
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proceeds, the Court may order that the .said income or pro- Section 469 
•ceeds should be suspended from being applied to the objects 
specified in the dedication of ‘ waqf ’ and that the repairs 
should be made thereout ; but' neither the ‘ niutawalli ’ 
nor the beneficiaries have the authority to do so without 
an order of the Court. ^ 

(1) If a person should say; “I have given llu; piodud- to 
such an one for a year (or two year’s) and after that to the -md 

should make it a condition that the repairs are to be made out ot the 
produce, the repairs aio to bo postponed to the right of tlu- person, 
unless the postponement of them should be for the manifest mimy of 
the ‘waqf/ in which case the re pail’s must first be mu'lo.® 'I'his is 
evidently a question of construction,* and the de<;isio)j .ulopted by 
the compilers of the ‘ h’atawa ‘ Alamgiri ’ is that, in the cireiinKtanccs 
mentioned, the object of the ‘ waqif ’ was in effect to give one year’s 
(or two years’) produc.t to the beneficiary. The rules lakl down in the 
Settled Land Act, 1883, and (Jonveyanco Acts, 1881, &(• , i)i England 
may occasionally afford useful guidance. 

(3) If property is made ‘waqf’ of for the residence of .i bcnoli- 
eiary, the repairs arc to be made by the beneficiary ; and if he refuse oi 
is poor the ‘Hakim ’ or Judge (or CWrt) is to let the pnqierty, and to 
make repairs out of the rent; and when the.'n have been < omp]fite<i ho 
should i’e.storo it to the beneficiary. ♦ 

'I'he ultimate dc,stination of ‘waqf ’ property is, accordiii'i to .Vbu I’o n uiUmai® 
\u.snf’s exposition of Hanali law, ahvays a'«sumed to be the benefit 
of the poor.’'' 'fhe Waqf Act implies that other objects may under 
Muliam Ml iwlaii law bo mentioned as lit objects for taking (he iiltlniate 
benefit of the- ‘waqf.’ 

In the ‘ Fatawa ’Alaiugiri ’ it is stated that, if tlie exju-e^s object 
of the 'waqf ’ is to provide residence for pilgrims, — " Wlieii the days of 
the .season (of ‘ ha] ’) have passed, it should be let, and kept in 
repairs out of the rents ; and the surplits, if aii}', <!istri billed amongst 
the poor,”® and according to Abu yiwuf, if au intention to create 
a ‘waqf’ is validly declared, but no object is expresswl, the ‘waqf ’ 

I See uomment and as. 498 et seq., below. (afflimed ib. 498) : “ The poor are provided lur 

1 Bail. I. 595. which is Ujc primary object ol every ic<iqj. " 

• See 8. 5c, above. Biiani Mia v. i’Aut IM Poddar <1892), 20 

« Boi). 1. 505-566. Cal. 1]«, 157 (per Ameer AU, J.); Cf. Aodd-ul- 

5 Bail. 1. 588 (par. 1, 2) 560, 610. Kemp, MtOiar, lU. 670, cited Ameer Ali, I. 291. 

J. says, referring to the wot/ In JUioJaA Eouein 6 BaU. 1. 610 (par. 1). t’f. Ameer AU. I. 150. 

AU V. Eazara Begum (1860) 12 W. R. 344 
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,.lSiiCTfON 4(;i». 


llnexliHU-'ti cl cii 
•iiappropnarc il 

part di‘viil\t" nil 
poor. 


Teutl'crarv 
eOapeiiMUD ot 

‘w«|f’ for 
repaiM. 


(loc.^ not. Iircome void, btit it will be for tin* benefit of the poor. 

'I he expression “ the benolit of the poor ” M-em.s indetnl to be used 
;i- synonymous with ‘‘ ;v frelijrious, pious or] eharitulile object of a. 
permanent ehiiKM'ter." 

n’he effect of the rule of laAc, according to Aim ^'Ilsuf s exposition, 
tliat the ultimate bciielieiaries under a ‘wacif' are always tin* pool’, 
lias a thrf'cfold svspeet ; — 

.\ssuming that there is a \ alid declaration of ‘wa(|f.' the property 
beiiiy: alreiul v impressid w ith a ’ w aqt ' : (1) if the objects of the ‘ w ai|f ’ 
an* not iM(“ntioutsl, the ])ro]»erty will be ilev'oted to the poor, (2) if tin* 
objects fail, theie is a residtiiig “waitf' for the poor ; (3) if the objects 
ot the ‘waijt do not fail, but exhaust only a part of the income, tho 
reot will he foi the ]»oor. According to the nilintrs of the Courts of 
llritish India, with reference to the first case the iloctrim* of ‘cypres ’ 
applie.s when "a general charitable iiitentioii " has been sliow n. but 
not otherwise. The resuit of theao ruling.s is not (|iiit<‘ (‘asy to state 
Ibiti piobably it would be correct to .sav that, (u) in a case where the 
wa(|fnama is silent, it the ‘mutawalli’ were (without aii\ ord(*r of the 
Court) to appl\ the "waijt ‘ ])roperty for the benefit of the poor, e..g , for 
fiicdinu. or clothinir. oi educating the poor, there would be no breach of 
tru.st,but that (6) the Court might, in framing a scheme, specify the 
objects by application of what is shortly calhsl the ‘eyjires ' doctrine, 
'rile second ca-si* is eonteniplateil by Abu Yiisuf ehieliy where tho first 
objects of the ‘waqf’ is to provide for individual beiicHciaries, ami. in 
paiiiciilar, for the descendants of the ‘waijif' Thinlly. where the 
‘wacjif’ provides toi the application ot a p.kit onlv of the income 
of the ‘wai|f' for specified charitable olijeets. it would jirobably fie 
held that that jiart of the ]»ro|)erty is alone the ..iiliject of the ' waqf ’ 
and the rest is outside th© scop© of the ' waqt.’ hence it would continue 
to he the private projierti of the Aiaqif.' and lem.iiii alienable and 
heiitable.’ Tliougb it i.s po.ssible that the ‘wuqif ’ma\ h.uve intended 
lo im])ress the whole of the projierty with ‘ wuqf ’ but have omitted 
to lay down bow the wdiole of the income is to lx* utilized ; or the 
jiicome maj gradually increase to such an extent as to he only partly 
cxliau.stcd by the .'iiieciticd purposes of the ‘w.ujf ’ In .>uch ease.s the 
rule thirdly ineiiticiied in this paeagraph would be applicable. 

i'J.rplauation 1 1 is based on the following illustration : A ‘ waqf ’ 
is dedicated iu favour of au individual for life and after him to the 
jmor. If Die heiieticiaiy Occupies the house hut floes not repair it, not 
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pay» for the repairs, it must bo taken from his possession and let out Section 469. 
until sufficient rent is realised for the repairs ; anti after they are com- 
pleted the house will be returned to him.* 

The effect of s. 469 is also contained in a statement in the ‘ Katau a xaxcs 
‘Alaingiri ’ that the right tt) theprorluce accrues to the benefit ],i,ry when 
the produce exceetls the actual expenses, in which are included th(‘ land 
tax, (‘ kharaj ’), and the compulsory cesses, — which area deliiforwh'cb 
th(! crop is liable.”® 

470. Wliere, under a declaration of ‘ waqf,’ seveial \ii hemiit. 
objects or beneficiaries are entitled to take the benefit, 
they will take simultaneously, and in equal shares, unless 
it is expressly or impUedly provided therein that some one 
or more of the beneficiaries shall take in priority to tlie 
others, or a larger share, or that one shall succeed 
the other. ' 


471. (1) Wlierc some of the objects for which a ‘ waqf’ j- uiurpof soma 
is purported to be made, fail, or cannot be given effect to, ’ 
the validity of the other objects of the ‘ waqf ’ is not 
thereby affected* (except as provided in this section). 

(2) Under Shiah law, when the object which, in point K,„inre ot t,r^t 
of time, is to benefit in the first instance, fails, the whole 

‘ waqf ’ is void. ' 

(3) Under Ilanati law, according to Abu Yusuf, where When henefl- 
tlie terms of the declaration of ‘ waqf ’ identifying the ulnabiHorr 
beneficiaries or the objects of the ‘ waqf,’ cannot apply to 

any existing persons or objects, the benefit of the ‘ waqf ’ 
property will be given to poor Mussulmans, provided that 
if, thereafter, tlie said terms apply accurately to any persons 
or objects they will be entitled to the said benefit. 


1 Him!. 230 (c'ol li.) 

* Kail. I. .'.os-n. 

J Cf. Ball. rr. 2-21 ill. 10-12 ); I. 679 (piir 
3), ritcd In commi'ut to a 485, below. See 
also s. 512 (1), below. 

a Ball. I. 553; Itikani Mia v. Slink Lai Poddar 
(1897) 20 Cal. 106 (p.b.,) {per Prlnscp, Otiose 
and Aniccr All, JJ.,— Bcthcram, C. J., and 
Trovolyan, S., dlssentlnu) ; but see llamanadhau 
y.Vada (1910) 31 Mad. 12, 18-20, <- 011111111 -d 


(1910) 40 Mad. 110 (P. c..) and comment to 
3 . 171, below; Kalub Ilossein \, Mehnim 
Bee (1872) 4 N. W. 155 . Nizamiulin v. Abdul 
Ga/«p (1888) 13 Bom. -204; affirmed (1882) 17 
Bom. 1; 19 I. A. 170. 

5 Bail. 11, 214 '{Ihird), 218 (last lines). 

6 Ball. I. 57 (par. 3). But see s. 469. above. 
The plural includes the singular In this para- 
graph. 
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Accck'i.itinii. 


lUanlrithiiiiit, 


Ftmilv • 


AliplicMtUMI lit 
• cy pri“( ‘ 
Oocti iiif . 


I. (4) Semhley the benefit that one of several objects of 
a ‘ waqf ’ takes under it, may be accelerated by the failure 
of a prior object.^ Qimere, whether under Shiah law a 
subsequent object of ‘ waqf ’ may be accelerated by the 
failure of a prior one.- 

(1 ) W i)uri)Oi‘to»l t.() create a ' Hinit ’ for tin' 1)enetit {«) of his family 
who arc to retioivo Hs 400 a year, auti (h) t)f thr ixku’ ho arc to be paid 
Its. To a year, ajul fr) on failure of his d(».cerulants upon the iioor of 
Daoea. Ih'ior to the Waqf Act it was ht'hl that the provisions in favour 
of the famil\ were vokl , hut that the juma ision for payment of l*s. 75 
anmiiilly to the ])Oor was valid.-* rndor the Wa'jf Ai-t the waqf would 
ho wholly valid. 

(2) ■■ ff a non-Muslim says, devote the produce to such and such 
:i temple, and then if the temple is ruined, the jirodiiee should he ii;iven 
to ' fa-{irs ’ and the indigent ; in such a ease the produce will he. devoted 
to <he ■ l.kxjirs ' and the indigent and not to the teiiijde : -o it is stated 
in th(‘ ‘ Mu hit ' ” * 

As has been already pointed out, prior to the Waqf Act, the I’l-ivv 
(hmnoil had not aeoepted the correctness of the ('\]»osition of the law 
of 'waqf' contained in the ’ l’’at.aw'a ’Alaunnii, ' lliilava,' and other 
commentaries on Hanati law ; and had held contrary to thi* cNpress 
statements contained in the .said commentaries, that a family scUlemont 
cannot be a valid object of 'waif.’ Hem.e (onsc pientlal changes had 
to he made in the other rules contained m the s.ud commentaries. So 
that the rule stated by Abu Yusiif thatassooiiasade'laratiou of * waqf ' 
is made, the projierty becomes suhjcctcil to ‘waif," and, as a corol- 
lary, that the failure, or even the illegality, of thi- object doi-s not make 
the ‘ waijf ’ void, but that in that case the jn-opertv would he applied 
* oy jires,’ to other and valid «/bjeets of ' waqf,’ -this .series of rii’es Jiail 
to he read W'ith the provi.so. that where the seltloi's real intention was 
to make a family settlement, the u.se of the w (<i-d ' w aqf ’ was a mere 
verbal lictioii ” on his jiart, and that it coiiltl not change the nature 
of the property, nor make it the subject of ‘ waqf ‘ ; that the .settlor 


I Sen lIliiAtration <J) Bui). I. .-i.',;) But see 
Futinui JUbee v. Anf hntailjee tt/utm usSl) 
c. I,. 11. 60. 

1 When the one tliut falls is the first »i those 
uu'uUoned in the vwtf, all the suhseqaent obKcts 
lull. But It Is said that "the seisin tliat is 
required la that of the first of all the inowtoof 
akhi, or pcrsians for whom an appropriation is 
made ; and all regard to possession cravjs tlie 


subsequent steps."— Bail. 11. 219 (par. :J). 
.So II the second object falls, would the third be 
accelerated if it is valid ? 

» Bikani .Ifta v. Shut Ltd Poddar (1892) -2(1 
I'al. 116 (K. B.) Prlnsep, flhose, .Vmcer .\11, J.r., 
Petherain. 0 J., and Trevelyan, J., dissenting. 

* Pnlttwa Alnutgiri, Waqf Ch. 1 ; cf. Ball. 
T. jSH (W. "i, ri xeq). The endowment in favour ol 
the temple being ond under # 182, below* 
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(having intended not to create a valid ‘’Mauf' lint i fainilv' settle- Suction 471. 
inent, there A\as nothing like a geneial ehavitable intention, or, (to para- 
phrase that expression) nothing like a general intention to dex'ote the 
property to purposes that are valid objects of ‘w.i'if,' ..n «• Iiic-h the 
tJourt could jiroceed " ey pres.’ Where, of course, apart from tlie use 
of the word ‘ wa'.if, ’ a gmieral charitable intention is dio'- n in other 
words where the ultimate beuelit is exjiressly or iinplieilv ic^M vi'd 'or 
purjioses recognised by Muh-uninailan law as religious pious or ( iiarit 
able — and the partie.ular object which is mentioncil is illegal, I’.ie 
bencHt is diverted to the lawful objects of chariu.* 

fn England "a personal beipic'.t. .vttaclusl to a \o,<I charil,, is ivii'.'iioi law. 
ail endow men! must fail. 2 


472. (1) Iti regard to * waqls’ to wliieli the Waqf At toi.j.cis ot 'waaf 
does not apply, isub-sectiou (2) belovr, must be, read subject ' 

to ss. 480 —484 iueliisiv^e, below. Qiuie.n’f wlitdlier in regard 
to such ‘waqfs’ sub-sectiou (2) can be of any ellect consis- 
tently with s. 480, below ; and, setnble, where a "peeified 
jiart of any projiertv is purported to be dedicated by way 
of ‘ waqf ’ for an object that may fail, without au ultimate 
reversion to charitable or religious objects, tlie .Naid part 
continues to be tiio private and heritable property of the 
‘ waqif,’ and is not impressed with any ‘ waqf.’-^ 

(2) According to Abu Yusuf’s exposition of Hanah law, intcre-t 

. . ’ ,lis,.Uinu>Jby 

where the beneficiaries under a ’waqf ’ consist of a number laries 

. . .ircni.M to jioor 

ot liersoiis, and, (un.neral 

(а) they all disclaim their interest under the ‘ waqf,’ 

then the whole of the benefit must be devoted 
to the jioor ; ‘ but, — 

(б) if some of them disclaim and others accept it, then, — 


1 Uatntinnilhaii v. Vinlit (l<)lil) .11 MaJ. 12, 
18-20; ,Salef)kai v. UiU Snjiuhfc (1!)II) 36 Bom- 
111 ; 13 Bom. T,. il. 102.'i : ^ec also A. «. v. VhU 
<18!>0) 3 lie (1. Sin. 704 (for supplyJug al- 
coholto drink to tiorkhoiisu) ; Moggriihjit v- 
Thaektodl (1802) 7 Vos. 36, 75, citiiiB A, G. v. 
Baxlfr (1684) 1 Voni. 141 (charity for ejected 
ministers; and J)e dosfii v. Or Pas (1754) 
Amb. Fart 1. p. 228 (by a Jew for establlsb- 
ing a Jesuba or assembly for reading tlie law, 
and instructing people in that religion). 

» A.-O. V. Wlukhurch (17fl6) 3 Vc. 111. 


'>ee .iImi l'/ioiii>oii \. ( I'-'iii) l J),- (J. 

I'. A, .r 3‘)!i. 

* y'Ziinuuliii y. AMul (Infur (ls-.>.) 13 Bom. 
264 (1892) 17 Boro. I ; 19 f. A. 170 ; Palha 
KiUli V. .IrofJkrtfatidti (1888) 13 lUd. 66. 

* It would 5eera tliat tlie words “ or otlicr 
piirpiHc recijgiUM'd by the .Miiskiilmuii law us a 
leligioiio, pious or ehantuhle purpose of a 
permanent character ” must be added after tliu 
word “poor” to bring tb<* ^‘tatCTiicut into 
•'iiiiiorinity with the W.i«|f let. 
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8ucvd(Tti frniii 
a oommumly. 


‘Wllqt ' 
prpanitu'tl 
m Hanall law 
to bo porpet u<il 
and ult.imatolv 
for poor, 


Brltlsli 

India : • waqt ' 
and cliarit v. 


Charuoa on 
proport V 


(i) if the beneficiaries are identified in the instru- 

ment of ‘ waqf ’ as a class, under a general 
description, which applies to those who have 
accepted, they take the whole of the benefit ; 

(ii) if the beneficiaries are named or otherwise spe- 

cifically identified in the instrument of ‘ waqf,’ 
the share in the benefit of those who disclaim, 
must be distributed amongst the poor.^ 
Explanation. — Where the object of a ‘ waqf’ is to benefit 
a community holding specified religious tenets, and some of 
its members secede from it (by reiiouucing the said tenets) 
such members may for the purposes of clause (r/), above, 
be considered to have disclaimed the benefit of the ‘ waqf.’® 

The* Hjmafi law , juvordiii" to Abu Viisiif, is to the olTect that if tlu' 
iiltoiitioii of (‘featiii}! a ‘w'aijf ' is shown, (ho transfer will bo prosinnod 
to be, (1) ill porpetuity, and (2) ultiiuatoly for tlio bonotit of tho poor, 
that purpose being supposed to bo fbo appropnator's design, though ho 
should fail to m<*ntiou 

Tlio Ih'iyv (’oimoil dooisioiis prior to tlu> .Vot hfwl hold that 

a ‘waqf is valid only if it is for charilahio or r(‘ligi(ms uses as undor- 
stood ill I'higlisli law'; in that view . on failuio of dio objeots spociliod 
in tho ‘waqf-nania. tho honolit is diverted uniuw the cy-pres doctrino 
to other ohjoets of charity. The Waqf \<it how o\ er contemplates an 
express or implied ultimate deilicatioii to tlu* j'oor or other religious or 
eharitablo object of a perinaui-nt eharneter. 

The decisions prior to the Act coi'template the possibility of there 
being mere charges upon the pn.tits of the eHale for objects that arc not 
charitable and which mav fail . if these ehargis are on tlu' whole of the 
‘waqf’ property, then, on their failure, the w hole property is devoted 
to the charity, free from the said chaiges ft tlie said charges are on 
specilie portioiu- of the property fe.gr., a iliMinite fraction of it) and that 
portion of the property ue\ er goes to charity at all, or tho charity with 
reference to it is illusory, then presumably the said portion is not ‘ waqf ' 
property at all; and on failure of those charges the property is free of 
any trust and must re.siilt to the original ow ner or his heirs.* 

I Bail. I fioo (p,ir. 2) ; cf. Bail. I. 571 (par. * Bail. I. 353 (par. 1, ll. 7-8 ol par. 2). .5.50 
2) aiKive , cf s. 512 below, anil the l.i-t Motnote. (par. 1), .\raeer Vll I. U2(par. 3). Uamimdlmii 
* sec illiiitr.ilimi (2) to s. 481 below. Eor y. Vad-i Lmriii (1911) 31 Mad 12, 18-20 
other riilo c.t ,i -iiaiLir nature see s 512, below * See i 478. below 
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(5) Provisions that may be Contained in a ‘ Waqfnama- ’ Skction 47 

473. Subiect to ss. 480 and 481, below, provisions iitr-intere>t. 

" ^ iiud liinitoii 

similar to life-interests or other limited interests may be ‘.utw Mnder 
validly made in a declaration of ‘ waqf ’ for the benelit 
of a succession of persons, during their lives, or during 
specified periods ; and notwithstanding that at the time 
of the declaration of ‘ waqf ’ the" said ])(‘rsons arc not in 
being. ^ 

The narrow .scope and object of the VVaqt Act has been alreadv w. ,1 A'l tlo.•^ i 
alluded to. It contains no reference to the question whether provi- , ' 

sions in favour of other.s than inembeis of the family, children and 
dc8cendant.s of the ‘ waqif’ arc valid. The texts, however, seem to l»‘ 
dear that such provisions a.s are referred to in s. 473 may Ix) made- 
in favour of strangers. Thus, in the ‘ Fatawa ’Alaingiri ’ after the 
construction of a ‘Waqf’ in favour of “my child,” has been explained, 
the following sentence i.s added: ‘‘Everything that has been .said of 
‘ my child, ' is ap])lieable to Ihc word.s ‘ child of .such an one ' 
hater on rchwence i.s made to a settlement on the heirs of Zeyd.^ 

474. (1) According to Hanafi law it may be validly 
provided in a declaration of ‘ waqf ’ that, on the happening 
of some future event, a beneficiary therein named should 
cease to take any benefit thereunder.^ 

(2) According to the ‘ Sharaya'-ul-Islam ’ the ‘ waqif ’ l owo 
may re.serve to himself the right of adding to the beneficiaries iXi' “ ’ 
others yet to be born, but not of excluding from the benefit 
of the ‘ waqf ’ any jierson that he may choose,^ nor of 
transferring the benefit from the existing beneficiaries to 
othcr.s sub.scquently to come into being. 

'I'hus, acconliiig t«» HanuH law, a ‘w'atjf ’ may bciledicatcd for the 
bi'iielit of a pcr.sou on condition that if the said person marrie.s. the 

I Bull. I. 570-.'>s4. TImti- does not sioera to 3 Hail. 1. 574. Zeyil ia the equivalent ot John 
be any rule ot Uaiiatl law tliat the first benefl- Doe and Iticliard Boe in English Keal Property 
clary should be in CMsteuce : ef. s. 449, above, law. 

for Shiah law : a dUiKwiliou lor tlio benefit of « Bail. I. 589 (par, 2). See comment, lb 
Individuals under the Shiah law would no will be observed that the.!.* rules refer priina- 
doubt be considered in the nature ol a hubs rily to individual beneficlaru",. 
rather than nugf in British India. Ball. II 219 (par J) 

* Bail I. 570. 
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‘WAQF* : LEGAL INCIDENTS 


JSbction 474. of the “Avaqf ’ property is to be given to another person. ^ 

Beunit Ki The Indian (Contract Act, s. 26, apparently does not affect this rule of 
mariMiiH. S- 466, above. 


^l^A. It maybe validly provided in a ‘ waqf ’ that 
unborn p-rson. g, persoii wlio is Hot in being at the time of the declaration 
of ‘ waqt ’ or who cannot then be identified, should be a 
beneficiary thereunder when he comes into being or can be 
identified.^ 


lUutlration. 


Olvll Vrocodiirt) 
Code s. OJ. 
Partic's to -lUit. 
UD txeucli ot 
trust, fit. 

(i) AdNucutu- 
Oeneral oi 
(11) t«o<,r 
nil If 0 
priaoni 
liiivirni 
intfrcst 
with 

iimsent <>1 
AdMii at<'- 

Oi'IltTlll. 


aelieb— 


In a ■ wsKjf ’ for the ‘ tvaqif’s ’ child (‘ walad ') and after him “ u])on 
the poor or on any child and the children that may be born to me, and 
when they fail, upon the poor, the chikl who may he in existence at 
the time of the existence of the produce, enters into the benefit of the 
‘Aviwif ’ notwithstanding that Ihoro maybe no child in evistonce at the 
tim<! of the dedication.* 

( 6 ) Legal Proceedings for Enforcing ' Waqf ’ or other Reliefs. 

475. (1) In‘ the case of any alleged (i) breach of trust 
in the administration of a ' waqf,’ for public j)urposes of a 
charitable or religious nature or (ii) wlieii tlio direction of the 
Court is deemed necessary for tlie administration of 
such a ‘ waqf, ’ the Advoeate-Ueneral or two or more- 
persons having an interest in the ‘ wacjf ’ and havmg 
obtained the consent in writing of the Aflvocato-General, 
may institute a suit, whether contentious or not, in the 
principal Civil Court of original jurisdiction or in any other 
Court emi)owered in that behalf by the Local Government, 
within the local limits of whose jurisdiction the whole or any 
part of the subject of ‘w^aqf ’ is situate to obtain a decree — 
(a) removing any ‘mutawalli,’** 

(5) appointing a new ‘ niutawalli,’*’ 

(c) vesting any projK’srty in a ‘ mutawalli,’ ‘aa 


I Ball. I. 589 (pai. 2). Utber lustance^ of 
tlie condition are: golns out of a named city, 
or potaulng legal studies, leaving the sect of 
Abu Hanlfa and adopting that of 8bafl*i. or 
apristetlsing. 

> Ball. I. 567*8 ; see illustratioii. 

» BaU i. 567-8. 


« Sect. 475 of this work Is the Civil Procedure 
Code, 1908, s. 92, (s. 539 of Act XIV of 1882) 
mutatu mutandiii,Mahonuiil Ismail Ariffy. AJmud 
Miilla Dttwood (1914) 43 CaL 1043. 1001. {P. 0. 
i lHuyad V. AUJan (1912) 11 All. L. P. 26. 
6 In the original, “trustee." 
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{d) directing accounts and enquiries. Section' 47j 

(e) declaring what proportion of the ' waqf ’ jiroperty alloratiiiii <>f 
or of the interest therein shall be allocated to ' 
any particular object of Ijhc ‘ waqf,’ 

(/) authorising the whole, or any ]mrt of the ‘ waqf ' 

pro^Jcrty to be sold, mortgaged or exchang«*d, riviu-m.-. 

(f/) settling a scheme, or 

(k) granting such further or other relief as the nature 
of the case may require.^ 

(2) Have as provided by the Religious Endowment.s 
Act, 1863,“ no suit claiming any of the reliefs specified in 
sub-section (1), above, can be instituted in respect of am' 

‘ waqf ’ except in conformity with the provisions of the 
said sub-section : 

[t seems best to give this section as a whole, but the application of 
it on the various branches of the law will be found noted in their appro- 
priate places. See ss. 462, 460, 481, 489, 493, 500, 501, etc., below. Ifor 
the numerous decisions on this section see the commentaries on the 
Civil Procedure Code. See also Order I., r. 8. thereof. 


§3, — Subject of * Waqf’ or * Waqf’ Property^ 

476. According to Hanafi law the subject of ‘ waqf ’ o) 
may consist cither of, — 

(a) immovable ijroperty,^ or (" 

{h) movable property which is accessory to immovable (/-> 
property,^ or (. > 

(c) beasts of burden, or arms,® or 

(d) Qurans or other books,® or 

(e) such other property as it is customary to make the 

subject of ‘ waqf ’ ; ® iirovidcd that, according 
to the general oj)inion held amongst the Hanafi 
authorities, things that arc consumed b\' use 
cannot validly be the subject of ‘ waqf.’ 


lirojiertv. 
V( ce<i'orio« 


ISooKs. 

Not tliin! 
which 
consHinwl 
by use. 


1 See ji. r,72, fl. 4. 

» /. f., Ill 8. WO, below. 


* Hall. I, 561 ill. l-l) 
5 B#H. I. 062 (par. 1). 
0 U,u]. 1. .'ibj (par 2). 
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SUBJECT OF ‘ WAQP ’ 


''hall'i law 
«li.itc\er Is 
not conauin- 
L'U by ttsr. 
^’i) Money, and 
sdinri-s 
'lUW'ri-, 


SicTiii> 47(3. (2) According to 8hiah Jtlina 'Asliari and Shafi’i law 

the subject of ‘ waqf ’ be land, and everything that 
admits of use without being consumed by use.^ 

(3) Quaere, wiictlier money, and sliarcs in a joint stock 
company, are objects that arc consumed by use, and cannot 
therefore validly be tlie subject of a ‘waqf.’ The High 
Courts of Madras and Bombay liave held that they cannot 
be the subject of " waqf.’^ Tn Allahabad it l)as been 
lield that they can be ; ^ and a similar opinion was ex- 
pressed in Bombay."^ The High Court of Calcutta has 
given two decisions in accordance with the former 
view, and a third in accordance with the latter.® It is 
submitted that the decision in Allahabad and the later 
decision in Calcutta arc in accordance with the Muslim 
authorities. 

Tlu) law a.s statPil in tho ‘Kat-awa ’Alamgiri ' may lx* Ihiis 
summarized: Tlio .siibjwt of 'naiff ’ must be immovabli*. f>r aocossory 
thereto,^ or Ix-ahts of bunion or arins,*^ or t^urans or other boohs, or 
such property as it is the custom to mixko ’ waf|f ‘ of.“ Aocorrling to the 
iieneral opinion held amongst the Sunni authorities, things that are 
consumed by being usisl cannot be tho subject of a ‘ waijf ' , but in somtS 
j)laees it is the eu.stom to make 'waqf' e\cn of money or grain, and 
decrees are given in favour of such 'watjb,' and ^shl“^e a ‘waqf’ is 
permitted to be injwle of money, it is lent to this jioor aiul taken liack 
again ; or given in ' niuzaribat ’ (or partuenship; and thi* ])rotit is given 
in charity ; or grain is given to the poor to sow, to be returned after- 
wards, or clothes lent to wear. The ‘Hidaya’” shows on the other 
hand the different views taken bv the authorities, which with the adtli- 
tion of the Shiah law, are tabiilatnl below 


' .\ldiiu;lri 
)n subject 
U ‘wai|l.’ 


I See eoinineiit. 

» Kfiadir Ibrahim v. Mahomed (J909) 33 
Mail. 118 ; >’atnw6ai V. Guiam Ilusen (19«j7) 
9 Bom. L. R. 1337. 

« Mu fiayid v. Jiakar All (1910) 24 All. 190. 

* In lianul/i v. Narnwgraa (1906) 31 Bow. 250, 
257; 9 Bom. L. R. 01, 90, Beaman, 3., (Jeiiklna, 
c..r. with him) expresses the opinion of the 
Court that movables may be the subject of 
uaqf, and also funded moneys. It is stated, 
however, that the point is not necessary for 
the deeieion of the ease. 

5 Fatima v. Any ImaUjee Kham (1881) 


9 0. L. Jl. 08; Kulsain BUue v. Goolam Hotsein 
(190.-,) 10 Cal. W. X. 449. 

^ fiakiHu Khanum v. L’uldun Sahtba app. 
from 0. 1). 110 of 1900 decided on lOtb June 
1902 ; wnrewrtwf— referred to by Ameer All , 
1. 182, ». 1. 

7 Hall. I. .'.01 (H. 1-4.) 
s Bail. I. 558. Sheep, together with their 
wool and milk, ore referred teas tlie subjeeb 
of a uiaqf : Boll. II. 212 (par. 3). 

9 Ball. I. 502 (par. 1). 

10 Bail. I. 502 (par. 2). 

11 Hed.234. 



waqf’ property 


575 


Subject ok ‘waqk’ : ijivi.roem’ mew 
Ilmi'ifi htw 


Section 476. 


Abu llanifa I main MuhainnuMl. .ibu YusuJ. 

Laud alone may bo Lands, together with ac,-cssories ; also 
tVie subject of instruments of husbandry.* 

• waqf ’ but not Horses, camels and anns may be sub- 
movable property ject of ‘ waqf ’ for war against the 
«vcn if accessory mfidols.' 
to land. ' 

All movables may 
be subject of 
‘waqf' of which 
‘ w'iiqts ’ are custo- 
inai ily made, c.;/., 
spades, shovels, 
axes, saws, planks, 
eollins (with their 
app.mdages) stone 
or brazen vessels 
nncl booka.* 

Hcmble furniture and elotlies cannot b 
subject of ‘ waqf.’ 


[On this point 
Abu Yiwuf dis- 
agrees with Imam 
Muhamimrd.hold- 
ing that ‘ waqf ’ 
IS not valid of 
movables e\ en 
if they arc custo- 
marily made 
‘ w.iqf ' of. ] 


Shaji‘i and Shtah 
law. 


Land, and every- 
thing th t admits 
>)1 use without dos- 
truetion of the 
subject .ind ol 
eveiything lawful- 
ly saleable.becHU-' 
such articles a 
admit of usufruC 
resi'intale laud, 
horscs or arnw ■ 
mav be the ^ubj» ■ ' 
of • waqf 


Tho ‘ ShtiraytV-ul-lsbvm ■ mentions four conUtions as licin^ ‘siwayft'-ui- 
xoquired in tho subject of ' waqf ’ ; it must bo (1) a substance, (2) tho 
property of the 'waqif ' (3) capable of being Uhcd without being con- 
sumed, (4) also oajtable of beinir delivorod.** The last two requirements 
are alone applicable to the present section; and as illustrations are 
mentioned: ‘ ’Aqar’ or lands and houses, clothes, furniture, lawful 
instruments, and generally everything from tho use of which any benetit^ 
can be lawfull.v® derived with the preservation of tho thing itself ’’ 

About money it is said that the doctors are divided on the question Momiy. 
whether it may be tho subject of 'wa([f/ but the opinion which is tho 
most manifest and best sujipoifed by traditional authority is .«tat»s| Jiy 
the author of the ’ Sharaya’-iil- Islam ' to be that it cannot validly form 
the subject of ‘waqf.'® 

The (lifFeient views as to what kind of movable property may s„^jepto{ 
form the subject of ‘ waqf ’ may be elassitic'd under f be following heads ; - ‘ wanf ’ : 

(1) As to movable projierty generally,— movables 

(a) Abu Hauifa holds that movables cannot bo the subject of 
‘ waqf.'io 


1 Ucil. 234. 

t Ball. I. 561 (//. 1—1). 

3 Hod. 234. As to Qiirans, .-ill .ireasreed that 
they may be the subject of iiaqf, but Imam 
Muhammed (Abu Yusuf dissentiente, Hi-d. 235 
col. i, 1. 20) holds that other books niay 
*l 80 be the subject of waqf. " -Most ]aw.ver8 
have passed decrees according to the opinion 
of Imiim Miihainma l." ib 


• Hill. 234 ; Bail. II. 21.3 

•> Bail. II. 213 (a Shiah aufhonty). 

6 Hence not an absconiled 'lave. 

' E g.. trained dog or rat . Bail. II. 213. 
s lienee not hogs, which are extra commtT' 
cium . Bail. II. 213. 

0 Bail. II. 213. However see s. 476 (3), 
and the comment, below, 

10 Hed. 231, 235. 
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WAQP’; SUBJECT OF 


Sbction 47(i. (I>) OttK'is hold th.it all iiiovahk*.^ whicli coiLstitiitc tho subject 

niAttei- of eveiy-day transactions aiul tb'.ilinijs between people 
are valid.”' This view is stated to iu — 

(i) Abu Yusufs opinion as statisl in the ■ Vlujtaba,'^ 

(ii) of Shain.s-ul-aiinina :is-Sharakhshi as stated in ‘Qa/i Khau,’^ 

(iii) of Iniain Muh.oiiiu.ul. ‘ 

(iv) of the majority of jurists as state<l in tlie ' Zaliiria,'^ 

(v) of the author t>f the " llamz-ul-ll.'ikaik. ** 

(vi) of the author »)f the ‘ Wajiz-ul-Miihit ' 

(f) .\nother view is that “Custom aiul usaue leyulate what movablcfc? 
can be tins .subject of “waqf.'”** 

shiia'i ia\r. (d) Shafi'i sa\s that eveiythiny the .sale of whicli is valid, and which 

can be reiunved from time to time In its usufiuct. or otherw'ise, 
can be \atidlv dedicatwl and this is also the opinion of Malik 
and Ahuu‘d JbiiHanbal '* 

shiftii iiiiiu. (") 'I’lie Shiah fthixa ‘.Vshari authorities .accordinir t«> the ‘Sharaj’^a*- 

‘A!.h.Tii law. ul-Islam ’ permit everythinjf to be tlie subj(‘et of ‘ watjf ’ from 

the u.s<* of which any benefit e.an be law lull \ derived with the 
pres(‘rvation of the thinj' itself . and clothes, furniturcj, lawful 
instruments, are aiven tis instances.''’ It is also a,ssumcHl 
that sheep may be the subje<.‘t of ‘ w aqf ' and it is said if 
‘"a man .should ap|)ropriate a sheep th<‘ w ool and milk e.xistiu!^ 
at the time are included in the ' v a(jf ' unless sptH'ially excepted 
from a reyard to custom, as would be the case if the animal 


' if) Tlie author of the ‘Da'ayam-uI-Islam.’ a Shiah Isma‘ili text, 
refers to the subject .s of ‘waqf ’ being liable to perish, (such 
.as a slave or cattle or clothes or implements) and statess 
th.at in that ease the ‘mutawalli’ may .sell the subject 
and replace it by others. >2 q’hi.s may seem t») impl3^ that 


' This is fnmi Sm-U Vmpor Mi's Ipnrnrcl 
iifrk • but W«jodrf.lle. J . held lu Kultom liib>v 
(lotam Hosmn (l<M)5) 10 Cal. W. N 4e>. 
llut the correct tranalation of tin; passaurs 
referred to hj the leameil aiitlior slioiild be; 

I'acrythuiK winch it is the pr.wtice to make 
1/7(1// of " ll (Ins is so (as seems hkrly) then 
cl iiise (b) .iiid (c) atHi\e .should lie aiiialKamate.1 
1 Ameer All, T 17C (par. .1). 177 (.'(. I'A-IS) xf>l 
<j'iiiire\ ef lied. -’.'14 (eol. i. //. «)l. Aeiiirdiiii: 
to Imim Mnliammiul the leai/f of movables 
is iinrestrictedli' s.ilid, and aci-onlmi; to Abu 
Yiisiit tlie irmif of siuli movables as form the 
siililect of hiisiiies., transarlions is ],vwful-su 
st.ited in tiie Mii)tii>a uu the authoritv of the 


Sii/iir, eiti'd in the /'nth-ul-Qtiihr and in the 
Knhrur-Km'i. Aimer Ah, f. 177. 

3 Ameer Ml, I. 178 (par. .7). 

Ameer -Mi, I 177 (ll. 5-6). 

Ameer All, 1. 177 VI. 9-11). 

6 Anil IT Ml. 1. 181 (par I) 

7 Ameer .Mi, 1. 181 (par. 2). 

s Ameer Mi, I. 176 (pur. .5), fciting Q(u\ 
KMnY. 181 (par. 2), [eiMiig Waju-ul-Muhiti: 
184 (par 1) [citmR llaild-ul-Muklar\. 

'J Ameer All, I. 180 (par. 5) ; also as to 
.SlialiM, lb 181 (par. 2) from Wajiz-ul-M uhil, 

>0 Kail. 11 213 (first) 

Hull ir. 212 (par. 3) 

1* Uu'iiiinm-xU-lsUvm (Suits) . 
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pcrish^ible articles may be made the subject of ‘waqf Seotion 476, 
but it will be evident on consideiation, that the author 
has in effect interpreted the dedication in a very practical 
manner, t' 12 ., as meaning that the proceeds of articles that are 
perishable (or such articles as arc consumed by use) >hould be 
liihcn to have been handed over for investment in a suitable 
subject of ‘waqf. ’ This view is commendable for its good 
sense and practicality.* 

(2) Next, coming to particular kinds of movables, we find it stated that- - rarticuiar 

(ol The ‘waqf ’ of shrouds and books is valid. * Ondiof 

^ ^ ‘ , , mcvableH. 

(6) The ‘ waqf ’ of the milk of a cow is valid if customary 
(c) “ Ornaments can bo dcriicated ; for Hafsa, the daughter of 
Omar (the Caliph) dedicated her ornaments, and such has 
been the iJractice,"* 

{( 1 ) With reference to money — 

(i) “ The author has stated in tho ‘ Manah ’ : ‘ In our time in Money. 

the countries of Rum [Turkey], etc., it is customary to 
make ‘waqf ’ of ‘ilirhoms ’ and ‘dinars’ ; so the ‘waqf ’ 
of ‘dirhems,’ and ‘dinars’ comes within the dictum of 
Muhammad, which is that every article which forms the 
subject of businc.ss transactions, a ‘ waqf ’ ‘ thereof is 
lawful and on this is tho ‘fatwa ’ and all this is patent.”® 

“ Ansflri, w'ho was a disciple of Imam Zaffar,was asked if 
tho ‘w'aqf’ of money (original ‘dirhems ’) and whatever 
can bo weighed, or mcasurei], is valid or not. He replied* 

Yes, a valid ‘waqf ’may bo made thereof. Asked how such 
things can be made ‘w aqf,’ he replied: Such money should 
be invested in .some partnership business, and its profit 
applied to tli 0 pm poses of the ‘ waqf,’ and if it is an article 
it should bo sold, and its price invested similarly."® 

(ii) In the ‘ Sharaya’-ul-Islam ’ the Shiah law is thus stated; 

“ Whether again ‘ dinars ’ and ‘dirhems ’ can bo validly 
appropriated is a question which some of our doctors 
have assumed in tho negative ; and their opinion 
is the most manifest, or best supported by traditional 
authority, because they are things from which no benefit 

1 Sco also Banubi v. Narnngrao (1906) 81 Qadir, n. 636. 

Bora. 250, 267. 5 Ameer AU, 1. 177 (U. 20-26), 

< Ameer AU, I. 176 (par. 6). 6 Ameer AU, I. 180, par. 3, citing Fath-ul- 

■ Ameer AU, I. 176 (par. 5), 179 (H. 15). Qadir, II. 636, ib. 182 (par. 2), citing Tathil, 

4 Ameer AH. I. 180 (par. 3), citing Fat/i-ut. Jowharat-ut-Hayrrfh, and Ghtrit-ul-Baym 

*87 
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waqf’: subject op 


Section 476. 


Shaft* 1 1.1 w. 


Monoy anil 
shares as 
subject of 
‘ waqf.' 

Reason why 
some Jurists 
hold that 
money cannot 
be subject of 
* waqf.' 


1. Money 
consumed 
by use, 
unless lent on 
interest. 


2. To lend on 
interest is 
unlawfid. 


These reasons 
have ceased to 

apply. 


can be derived except b}' spending Ihim. Others, how- 
ever, insist that the appropriation of them is valid, bccanse 
some advantage from them may easily be imagined with 
lire.sorvation of the originals.”* 

In the ‘Minhaj ’ the Shafi’i law’ is thus stated : “ and the founda- 
tion must bn of .such a kind that perpetual u.se may bo made of it 
Thus it may not consist of foodstulT.s or odoriferous plants but with 
this exception it may bo either movable or immovable, or even such 
thing.s as arc capable only of individual posse.ssion but not a slave or a 
coat unle.ss a partiouLar specified one.”® 

Tn British India the controver.s3' really lies around the question 
whether money, shares in joint stock companies, and Government 
promissory notes can be the subject of ‘waqf.’ 

It is submitted that in regard to a point of this nature, 
the maxim ‘ ces.sante ratione, ecssat ipsa lex ’ is eminently appli- 
cable. It is necessary therefore to examine the reasons for the 
opinion of those Muslim jurists who hold that money cannot bo the 
subject of ‘waqf,’ and then to consider whether those reasons 
continue, or have ceased to apply, at tho pro.«ent day, to money, and 
whether they can, in either ease, apply to other classes of property (such 
as shares). Those reasons are not far to seek : as ‘ waqf ’ must be 
perpetual, its subject must necessarily be propeity of such a nature 
as is not consumed by u.se. Now the jurists who held that money could 
validly be the subject of ‘waqf’ did so because they considered it to 
■ be one of those articles that cannot be put to a productive use ; and 
their giound for holding so was twofold ; first it was assumed that there 
was only one means for using monoj' so as not to consume it in the use, 
viz., to lend it on interest ; and secondly that taking or giving interest 
is against the policy of law. The first part of the reasoning was traversed 
even by some of tho earlier Muslim jurists immediately succeeding those 
who gave the first comprehen-sive expositions of the law, and it certainly 
js not correct in British India to a.ssertas a fact that money cannot bo 
productively employed when so raanj' investments and methods for 
making money lawfully productive are known and recognised.® Tho 
second part of the reasoning is equally inapplicable, as is shown by the 
usages prevailing among.st Mussuhnaiw, no less than by legislative 
enactments and decisions of the Courts. 


1 Hail. TI. 213 (firxt). 

* Minhaj, 230 (Bk. 23 s. 1). 
a Tho moneys n( minors are frequently 


ordered to be Invested. As to Interest, see 
comment 'o s. 4, iibove, and footnotes thereto, 
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For these reasons it may have been cxpectetl that the British Courts Section 476. 
would hold that money may lawfully be the subject of a ‘ wacif.’ The 
more so as the difference of opinion amongst the ‘Mujtahids loaves that money 
an option of following either view.' But some of the decisions of the 
Courts not only assume that money cannot be the subject of waqf, ’ 
but have oven proceeded to extend the invalidity to shares and 
securities.* Thus in the case of ‘Fatima Bibi v. Arid Ismailji,’* wii on, J.’s 
Wilson, J., after saying (1) that all the authorities agree in holding that 
land may bo the subject of ‘ Watjf.’ au<l (2) that the validity has becn''i'‘'-M cannot 
oitenlolto CJ.’tain other kinds of property, though the authorities are 
not agreed as to the exact degree of the extension, concluded: C.3) ‘‘ l>i't 
it is agreed that it does not apply to such thnig.s as perish in the use. 
under Avhich head money appears to be inclu<led, and if money cannot 
be appropriated, it seems to mo clear that the possibilitj of rooeiving 
money hereafter in the form of dividends cannot bo.” Thus it will be 
seen that that very able and learned Judge proceeds on the basis 
that where a ‘ wa'if ’ is declared of shares in a Company, its subject 
consists of the right to receive the dividends— -.vhereas in reality it con- from nghtto 
sists of the shares tho.n',elves. The inoome of the .subject of the ‘ waiif ’ money, 
is confused (it is .submitted with the gro Host respect) with the corpus. 

If that reasoning wore correct, might it not be equally held that the 
po.ssibility of rooeiving money as the rents of a house cannot bo the 
subject of a ‘ waqf ’ and consequently that tho ‘ waqf ’ of a house which 
is to bo rontod out is invalid. Yet all authorities are agreed that land 
may be the subject of ‘ waqf ’ without excluding the case where its 
produce or inooino or benefit takes tho shape of money. Again it i.s 
submitted that it is incorrect to say that .shares in a Company are to 
be classed as money if it is necc.ssary to bring this quite modern 
transaction under one of those known to tho Muslim jurists who wrote 
half a dozen centuries ago, it would be more correct an^log^q it is 
submitted, to include it in ‘muzaribat’ — for the subscribers i', a 
Company are partners and some of them contribute labour (with capital) 
and others only capital, and tho profits are divided by all. 

For tho reasons above referred to, it is submitted, with respect, Conciusba. 
that a ‘ wmqf ’ with money as its subject ought to be upheld in 
British India, and that m any event tho ‘ waqf ’ of shares is not invalid.® 

1 See commeat and footnotes to s.IIa, above. therefore, not Interestbiit dlviden Is ” : Holland , 

» See s. 476 (8), below. "Jurisprudence,’' 275 n. 3, cf. Ooloitial Bank 

a (1881) » C. L. H. 06. V. WAinney (1885) 30 Ch. D. 861; (1886) 

4 "Savigny, Obllg. II. 112, truly observes 11 App. Ca. 426. 
that ordinary shares in companies ore not 5 See the footnotes to s. 476 (3). 
obUgattons but parts of ownership, producing. 
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Section 477. 

' Waqlf ’s ’ 
iwnenhip and 
posMialon. 

IttutlrcUi 


subject 0 
• waat’ 


Charge on 
property. 
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477. The subject of ‘ waqf ’ must be owned ^ by and 
in the possession^ of the ‘ waqif ’ at the time when the 
‘waqf’ is made.'* 

(1) A usurps cerlttin property belouging to J5, and purports to make 
a ‘ wa:if ’ of it ; he thereafter purchases it from its rightful owner. 
The ‘w'aqf’ is invalid.* But if B, the rightful owner, ratifies the 
‘ waqf, ’ it is valid.® 

(2) A bequeaths certain land to B. B purports to make a 
‘ waqf ’ of it in A’.s lifetime, and then A dies. The ‘ waqf ’ is not valid. * 

(3) A makes a lease of his land, and then makes a ‘ waqf ’ of it 
before the term of the lease expires, or is otherwise determined ; sub* 
joct to the lease, the ‘u'aqf ’ is valid.® 

(4) A pledges (gives a mortgage with po.ssossion of) his laud, and then 
declares that it is subject to a ‘ waqf ’ ; subject to the pledge (mortgage) 
the ‘waqf’ is valid. ^ 

(6) The right to recover money under a decree cannot validly bo 
the subject of ‘waqf.'® 

478. The subject of ‘ waqf ’ may consist of a ‘ musha ’ ® 

(undivided part of property) notwithstanding that the 
property is divisible,*® and, 1 ho subject of ‘waqf’ 

may consist of a charge upon property;** provided that 
according to Hanafi law where the object of the ‘ waqf * is 
a ‘ masjid ’ or a tomb, an undivided part of any property*** 
cannot validly form the subject of the • waqf.’*® 

As to Hanafi law this section is in accordance with Abu Yusuf’s 
exposition thereof.*® Imam Muhammad hold tliat au undivided part 


1 Of. Masihuidia v. Salabh J>as (1012) 35 
All. 06 : 10 AU. L. J. 501, In which this obvious 
principle was (he basis ol Griffith, J.’s decision, 
t Hence an abscouded slave cannot bn the 
subject o( a waqf : Boll. II. 213. 

3 BaU. I. 554 ; II. 213, 214 (/. 1). 
a The Transfer of Property Act, s. [43, may 
conceivably apply in some vases. 

.1 BaU, I. 654 («. 3-10), H. 214 («. 1-4): 
Masihuddin v. BaUabh Dot (1012) 36 AU. 68 ; 
10 AU. L. J, 601. 

e BaU. I. 655 (U. 16-21). The lease Is deter- 
mined under Muhammadan law by the death 
either of the lesMt or lessee (iO. U. 33-36). 

1 BaU. 1. 666. In U. 25-2, instead of : “it 
should remain for (lOo years in the hands ol 
the pledger," read *' lonu years .” See 4 Beng. 
L B. (A. 0. 3). 00. 


H Jiudir Jf/rtihim llowUier v. Maftmmd 
Rahumwiulia RotaOter (1900) 38 Mad. 118 
{pff Benson and Munro, JJ.), following 
Kutsom liibee v. Golan Ifomiii Castim Stiff, 
(1906) 10 Cal. W. N. 449, 491, on which 
siH* M. 176, .ibove. and comment thereto, 

9 See s. 374, above, and comment to It. 

10 Hed.233; Ball. 1. 664, II. 214 (par. 1). In 
Mahomed Hamididla Khan v. Lotful Huq, (1881). 
6 Cal. 744; 8 Cal. I,. K. 164, the tvog/ property 
consisted ol a four-anna share. 

11 See B. 464, explanation, above. 

» Whether or not It is capable of division. 

13 " The moderns decide according to Aboo 
Yoosuf, and that is approved”: BaU. I. 664 
(par 2). Cf. Olavel, Droit Mundman : Due StaUU 
Perionnel et Dee aueeeesimt i 1806) Tome U. 
176, i 761. 
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('f property ■which is capable of division cannot lawfully be the Section 478. 
subject of ‘ waqf, ’ ' because actual possession is held by him to be lUvimaiont. 
essential . . so also that, without which possession cannot take place, 
is also an essential, namely, division ; and this can only bo in a thing 
capable of division."’ 

When property is endowed in favour of a mosque, the waqf ' ibies PfJP''rtv 
not bccoine void by the charge, upon the profits, of item.s which must .harge, 
lapse in the course*, of lime, leaving the whole* beuelit to the niiesepie.**’ 

479. Where a ‘ waqf ’ is purported to be made, <'irtainty. 
but its subject is not defined with certainty, the 

is void.^ 

(1) A ‘ waqf ' is purported to be imule of land on wdiieli there are illustrations. 
trce,s, excepting the trec,s. The ’ waqf ' is invalid according to Hanali 

law, as its ,subjoct is not certain.* 

(2) A ‘ waqf ' jiurportcd to be made of a horso " oi " a mansion ” 
without specifying which, is void.* 

(H) W purports to make a Svaqf * [for the benefit of his family®! 
and provides (hat concurrently a sum to be fixed by the ‘ nmtawalli ' 
at his discretion should he given to charity'. The gift to the charit.v 
is void hoeanso its subject* is uncertain 

U mu.st bo observed that certainty is required in the subject of Subject aud 
‘ waqf ' ; but not in the object of ‘ waqf ’ ; for if a general charitable 
intention is disclosed the (’onrt will apply'^ the property to charity.'' 

§ 4. — Object or Purpose of ‘ Waqf' 

(1) Objects that are Valid. 

480. The law relating to ‘waqfs’ not governed by 
tlio Waqf Act is as follows: — 

(1) To constitute a valid ‘ waqf ’ the property forming substantial 
its subject must be substantially dedicated to a charity.’® chanty. 


» Bed. 233 (col. ii.) 

a SlaHwool Huq o. JBuJiraj DUarey Moha- 
paUur (1870) 13 W. R. 235 ; cf. s. 477, iU. (6), 
above. 

• Bail. I, .'■.55-550; IT. 213; Falmabibi r. 
Advocate-General of Bombay (1881) 0 Boro. 42. 

* Bail. I. 656. Cf. as to the musba' doc- 
trine, S3. 374, et seq., above, and s, 382, below. 

a BaU. II. 213. 

0 See B. 480. bdov. 

1 As to its object sec s. 481, below. 


s Mujibtmissa v. Abdur Rahvn (1900) 23 
All. 2.33. 

■» Sec s. 481, below. 

10 SCO .4. 456 above: Bail. IT. 216 (par. 2); 
Mahomed Ahsanulla Chotedhry v. Amarehand 
Kundu (1880) 17 Cal. 408; 17 I. A. 28: Ahul 
Fata Mahomed Ishak v, Rasamaya Dhur Ckowdry 
(1804) 22 Cal. 619 ; *22 1. A. 70 ; Mtijibumisa v. 
Abdul Sahim (1000) 23 AU. 233 ; 28 I. A. 15; 
5 C, W. N. 177. See Ul. (1) (j».), below, amj 
footnote thereto. 
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Explanation I . — It is consistent with the constitution of 
a valid ‘ waqf,’ to make provisions out of the ‘ waqf ’ pro- 
perty, for the family of the ‘ Wcaqif ’’ but so that the ‘waqf* 
property is substantially dedicated to charitable purposes, ^ 
and the charity is not illusory either by tlie small propor- 
tion that it bears to the whole j)roperty made ‘ waqf ’ of, or 
from the uncertainty and remoteness of the time when the 
provisions relating to charity are to take ctfect.^ 

Explanation IL — A settlement in perpetuity on the 
family of the ‘ waqif’ (unless governed by the Waqf Act) 
cannot validly form the object of a ‘waqf and a provision 
for the benefit of the poor or other charitable object^ on 
the extinction of the ‘ waqif’s ’ family docs not make the 
settlement uiiless governed by the Waqf Act.'^ 

Explanation JIL — A declaration of ‘waqf’ contain- 
ing provisions for the benefit either of specified individuals 
other than the ‘ waqif ’ and the members of his family, or 
for the benefit of objects that arc not charitable, is governed 
in British India by the rules contaijied in Explanaii&na I, 
and TL, above, with the necessary changes.® 


1 As to flic y.'ilulitv Of provisions in favour 
of tho waqif lilmsclf, see S. -180, below. 

2 Mafiotnrd AlmmiJla Chowdlmi v. Am- 
arrhand Etindii ( 1889), 17 Civl. 498 ; '17 I. A. 28 
approving Mazhwool Hiiq v. riiJiraj Detarm 
Mahopatiw (1809) 13 W. Jf. 2.3.''.; neohi Prasad 
V. Imit Ulhih (1892) 14 All. 37.''. ; Bnzlid Ohani 
Mia V. Adale Palari (1913) 17 Cal. W. W. 1018. 
19 Ind. Cns. 890. 

a AhvJ Fain Mahomed v. Jlasimaya (1894) 
22 Cal. 019,634; 22 I. A. 76; it may be •‘illusory 
whether from its small amount, or from Ite 
uncertainty and remoteness," (followed Miiham- 
tnad Mwnawnr Ah v. liasulan Bibi (1899) 21 All. 
329. Mahomed Ibrahim v. Abdul jMtif (1912) 3 
Bom. 447 ; 14 Boro. L. B. 98). These deeisioiis 
arc over-ruled by tho Waqf Art so far at least 
as waqf! made after the Ait are concerned. 

« Abul Fata Mahomed leak v. Batamaya 
nhur Chnwdhn (1894), 22 Cal. 619 ; 22 1. A. 76 ; 
Murtuztti Bdn v. Jamuna Bibi (1890), 13 AU. 
201 (testamentary icoj/by a Shiah, but no Shiah 
authority cited): Munatnaar v. Raeia Bibi (1005) 
27 All. 320 ; 32 1. A. 86 ; Hamid AH v. Mujamr 
Hussain Khan (1902) 24 AU. 257 ; Fazlwr Rahim 
Abu Ahmed v. Mahomed Abedul Azim Abu- 


Ashnn (190.3) 30 ( nl. 666, 7 C. W. N. 016 
Mnjib-un-nxssa v. AM nr Rahim (1900) 23 All. 
233 (P.o.): Rilnni Mm v. Rhvi Lai (1892) 
20 Cal 116: Vuzlar Rnlnm v. Mohrimed Obedul 
Azim (1903) 30 Cal. 666. 

.I For there the settler used the word mqf 
as merely a “ veil to cover arrangementa for 
the aggrandisement of the family, and to make 
the property inalienable”, Mahomed Ahsa- 
nvlla V. Anuirehand Kundu (1889) 17 Cal. 498, 
511 ; 17 I. A. 28 ; cf. AMul Qanne Kasam 
V. Hussein Mii/a Rahimtvlla (1873) 10 Bom, 

H. C. R 7. 

6 " rhe mere charge upon the proflta of tho 
estate of certain items which In the course of 
time must necessarily cease (being confined to 
one family) and which after they lapse, will 
leave the whole property Intact for the original 
puriKMcs for which the endowment was made 
does not render the endowment Invalid under 
the Muhammadan Law ’’—per Kemp J.; Muz- 
huTOol Hvq. V. Puhrai Detarey MohapaUur 
(1869) 13 W. R. 235, cited with approval by the 
P. C. in Mahomed Ahsanulla Ohotedhry v. 
Amarehand Kundu (1889) 17 Cal, 498; 17 

I. A. 28 . 
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The Shaili’i law relating to such ‘waqfs’ has been held to bo the S£OT£ON4bO. 
same as regards making i)roviaion8 for tho family of the ‘wat^if’ as “^1“**** -I*** 
the Uanafi law.^ 

For illustrations and commont soo s. 480a, below. )S»'etioi5 ISO has 
been rotainod in this edition as it has boon hold that the Wa^t Act is 
not rotrospoctivo. 

480a. (1) Under the Wac^f Act, to coiistitul* a valid i’li'-poso or 
‘ waqf,’ its subject must be permanently dedicated for »hicii‘w ii' 
any purpose (or object) recognised by tho Mussalmaii law 
as religious, pious or charitable : in particular, it may b*: 
dedicated, — 

(а) for the maintenance and support wholly or partially 

of his family, children or descendants, and, — 

(б) where the person creating a ‘ waqf ’ is a llaiiali 

Mussalman, also for his own maintenance and 
support during his lifetime, or for tho payment 
of his debts out of tho rents and profits of the 
property dedicated, — 

provided that the ultimate bouotit io in such cases expressly 
or impliedly reserved for tho poor or for any other purpose 
recognised by the Mussalman law as a religious, pious or 
charitable purpose of a permanent character. 

(l) Tho following mo vaIkI objo(Jts of 'waiif,’ -- 

(rt) to perform * haj’ overy yo.ir out of tho iiicoiius (il Uio ultim.ito lUit^iraitont. 

tlostiauiion is u perpetuity foi’ tho poor) ■* 

{b) to bestow every ye.vr in chirity iii'toi I of luy sins of omission 
(if tho ultimnto (lostiiuition K a perpetuity for tlie poor), ^ 

(C) to pay my debts, with an ultimate dedication to the [)oor, * 

(d) ‘jihad,’ or religious wars, ^ 

(e) endowing a teacher for a school,^ 

(/) tho saUry of an imam or loader of prayeis, * 

t Mahomed Abdulld Jdaker v. Abdul Rahi- aUe-Reneral of hoiidm (IsSU (• lloni. 42 ; 
man JOaker (1007) 9 Bom. L. B. 008 (per Aioobat v. Noorbai 8 (lOOj) 8 Bum. L. B. 245. 

Mauleod, J). In reg.ird to ShlabUw the rlKht to KeeUayan v. Mtunaiinas Ravuthan (1012), 35 
create U(c-iateiests m tho form of dispoeitioue Mad. 681. 

which the Courts do not class as wayfs, have * Bad. I 566; Liiehmipid langh v. Amir Alum 
boon recognised. Soo as. 446, et teq., abovu. (1882) 0 Cal. 176 ; 12 Cal. L. B. 22. 

See also AfoAomed/bniAimv.AMul Loll/ (1912), » Uod. 240; Bail. 1. 563; Abdur Rajeu 

14 Bom. L. B. 087. Rttan v. Banni Begum (1012) 15 Ind. Cas. 36 • 

2 Ball. L 666. Mazhar Ruuain Khan v. Abdvd Uadi Khan 

a Batt. 1. 566;aod. 240: Katmabibi v. Adea^ (1011) 33 All. 4UU. 
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Sbotiok480a. (g) shrouds for the dead, or for digging their graves, t 
MOuHratimi (A) funeral expenses* of or distributing food to poor people,’ 

(i) sinking wells or tanks,’ 

(j) celebrating the birth of ’Ali, the third Khalifa and sou- 

in-law of the Prophet,*^ 

(A) making * t'azias ’ in the month of Muharraui.- 
{/) cclebratijjg the anniversary (‘ barsi ’) of the rleatli of the 
‘waqif,’ and the members of his family.-— sed quaere,'^ 

(m) the performance of the ‘ qadam-i-sharif,’’ 

(n) reading the Quran in public or in a private house, sed 

quaere,^ 

(o) works of general utility,’ 

(p) a feast for the community,* 

(q) the” performance of ‘Patiha'’*> (in the sense of distribution 

of alms to the iroor aceompauied with prayer for the 
welfare of the souls of dcceaseil persons) which, so far as 
it involves the expenditure of jiioney, consists in feeding 
the poor.** 

(f) the kindred of the Prophet.” 

(a) travellers [but it is to bo apijliod to the poor among them 
exclmling the rich].” 

(/) the due and proper ob.servaneo ot the amiual “ festival ” 
{quaere) of the ‘ Muharram ’ 

(2) The following are not valid objects of ‘ waijf’ : 

(a) for lawyers,’* 

> Seep 58.1, w. 3. njmbay Jligli Coiirl: see also /lto>6(xiv. iVoorlMti 

s Biba Jan v. Kalb Ilu»m!n (I'JilO) 31 All. (1005) 8 Bom L. ll. 345, 21C. and Stdebhni 

130; Ramanadham v. Vada (1910) 34 Mad. Abdal Kader v. Jiai Saflafiee {\9^^) 30 Bom. 11\. 

12, affirmed (1916) 40 Mad. 116 (P.C.) ; 9 {Malukana ilna) Ramanadham Chettinr 

Rutiein Khan v. Abdul Jladi Khan (1911) 31 v. Yada Ln-rai Marakaijar (1909), 34 Mad. 13 ; 
All. 400. (See eases cited In the footnotes lo >. affirmed (1910) 40 JIad. 1 16 (P.C.) 

480, explanation 111, and to s. 480.1, lU. (!)(*) • 'O t'atiha primal ily means npculng. Sccoiid.irUy 
3 Kateloola v. Nuteerudeen (1894) 18 Mad. the wild refers to the opening sura or chapter 

201 ; Fahhruddin v. KifayatvMa (1910) 7 All. of the tjuran. lloading the Fatiha forms part of 
1,. J. 1095, 1100-1103. .almost every religions ceremony of the Miissul- 

* Phul Chand v. Akbar Yar Khan (MOO) mans . Mr. I,am>-l*oolc refers to it as the Lord’s 
10 AU. 211. l’r.ayerof the Miis.siilraans.Jrenoe«nfh ceremonies 

'• Mathar Itnseiii v. Abdul Uadi KImh (191 1) arc frcnnently rcfeireil to as FalUut ceremonie s. 

33 All. 400. Cf. Klzamudin v. Abdul t/n/ttr (1888) In Ftahniddin v Kifayat-nUah (1910) 7 All. L. .1. 

i:l Bom. 264, affirmed (1892) 17 Bom. 1, 10 1093.1097, Karamal Husain J. gives a description 

1. A. 170. irfwhat are popularly styled as the FaUha and 

b See ill, (8) (c), below. Cf. Atoobai v. L'm leroraonles; pp. 1097-1009, and 1104, cf *c//. 
.\<iorbai (1905) 8 Bom. L, K. 345, 346, 2 (e). 'i Bail. I. 566. 

' Bail. 11. 215, bridges and masjids are given » Ramcharim Law v. Fatima Regam (1915) 

as instances. ^ol. 933. Sec comment ns to Muharram 

s 8o held in Ueplulla AbdiU Ali v. Sharaf eeruiuonies. 

AU Mamoaji, Suit 334 of 1900 O.B. decided by » B.iU. I. 566 (11. 31-32 of par. 2). 

Uodeod, 1. in Cbamberoa 23nd Jane 1909f b the 
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Section 480a. 

IttuatratioM. 


(6) for reading tho Quran at. graven ,' — sed qiiaare] 

(c) for the rich alone ; ® 

(d) for the iierforniaufio of the ‘ Fatiha ’ and ‘ Urs ’ ceremonies. ^ 

(3) According to the decisions prior to the Waqf Act "the creation 
of a family endowment” was hold not to be "a religious and meri- 
torious act ” ; nor “ the perpetual application of the surplus income in 
the acquisition of now properties to be added to the family estate, a 
charitable purpose, " and neither was considered a valid object of a 
‘ waqf.’* That view of the law is however not applicable to ‘waqfs 
made after the passing of the Waqf Act. 

(4) The following arc stated in the ‘Fatawa ’Alanigiri ' “ not to ix- 
valid objects of ‘ waqf ’ ; s&l quaere : *’ 

(a) for mankind, “ 

(b) for the people of B.ighdad and when they fail for the poor, ’’’ 

(c) for reading the Quran, ^ 

(d) for the students in a school, ** 

(< 2 ) for the teacher in a ’masjid.’ '* 

(5) W tratisfers ])roporty to his son upon trust to support, out of 
its income, such of his descendants and kindred as might be in great 
wait ail in iniJ of support, and subject thereto for certain charitable 
objects. The objf'ct of the ‘ waqf * being charitable, the ‘ waqf is 
not invalidated by the provisions in favour of VVs descendants and 
kindred. * 

(6) VV purports to inak(» a ’ waqt ' of property yiekling Its. 
per year, for the benolit («) of his family, (6) for charities according to 
the custom of the family. Prior to the Waqf Act, it wa.'- held that if 
(i) the customary eharitic.s required the expenditure of ."ilk* pi“r 
year, the ‘ waqf ' would be valid, ” but if (ii) they did not entail niorc 
e.vpense than was Ixseoming in a Muslim family of the same social posi- 
tion as that of W to give in charity, then the ' waqf ’ would be void ; 
similarly it was held that it u oiild be voul if the amount to be expended 


^ Kakloola v. Numerdeen (1801) 18 M.u1. 
2U1. C(. ZooUUi Bibi V. Syed Zymd Abeiliii 
(1004) « Uom. L. n. Iilj8 ; Salebhai Abdul 
Kuder V. BaiHafiabu (lOH) 30 Uom. Ill; Biba 
Jan V. Kalb Jlusain (1008) 31 All. 130, 

3 Bail 1. .'160. 

a Fakhniddin v. Kifayat-ullah (1910) 7 All. 
lu .1. 1003, 1097-1000. Ura is separately dealt 
wiUi on p. 1104 et ivq. 

* Mujikinnisaa v. Abdur Itahim (1000) £1 
All. 233; 28 I. A. 15. 

Bail. 1. 500. 


6 The reason apiwreutly i-, th.it rleli .mil poor 
are alike to iH-nuIlt umlor it ; ^ce 488, 
483, lielow. 

1 Bail. J. 506 («. 21-22 ot p.ir. 2), hut it ha- 
bel li held otherwise, sec ill. (1), (m), above. 

8 Dekei Framl v. ImduUnh (1802) 14 All. 
376. 

0 Phvd Chaml v. ALbar Far Khan (1H06) 
10 -Ul. 211, see next loolnote. 

•0 Mahomed AhmniMa v. Amurahand Kunda 
(1880) 17 Cnl. KW ; 17 I. A. 28. 



586 


‘WAQP’ : OBJISCTS OP 


SsoTioK 480 a. iu charitioa is left oatircly to tho.cliscrctioii of the ‘ mutawalli.’ * Theso 
lUuHt^wnt. ‘ wa'ifa ’ would bo valid if governed by the Wa'^f Act. 

(7) W purports to make a ‘ wa((f ’ of four houses valued at 
Rs. I..'!i0,000, and appoints his Mm M ‘ iiiutawalli.’ Tho decLaration of 
‘wa'|f ’ provides (i) that W should have a right of residence in ,the 
largest house (valued about Rs. 1,10,000) ; (ii) that M and all sueceed- 
ing ‘iQutawallis ’ (who were to bo luoinber.s of W’s family) should havo 
the same right ; (iii) that W’s wife, and her children should, subject to 
clause (vi) below, havo the same right ; (iv) that the rates, taxes, etc., be 
paid out of the income of the ‘ waqf ’ i)roperty ; (v) that the net income 
should then be divided into three equal parts, to be spent respectively 
for (tt) the repairs and maintenance of the ‘ waqf ’ ])roperty, (6) expenses 
of a mosque, (c) feeding of learned men from Mecca, Medina, Baghdad, 
Samarqand, Bukhara and Other places noted for learning ; (vi) that 
the said house should, subject to the rights untler clauses (i) and (ii) 
above, bo for tho accommodation of the said learned men ; /mfd, that 
the ‘ waqf ’ i.H valid. * 

(8) W and Wa executed a deed pui porting to ))e a ‘waqfnama.* 
It commenced with an invocation to Clod, and proceeded to describe 
the objects of the ‘ waqf ’ as follows ; “ For the benefit of our children, 
the children of our children and the members and relatives of our family 
and their doscondaiits in male and female liiu's, and in their absence 
for the benefit of the poor, and beggars and widows and orphans of 
Sylliet on valid conditions and true declarat ions hereinafter set forth 
below.” Then W and W A declared thom.selves to be tho lirst ‘ mutawallis,’ 
and that tho ‘ waqf ’ properties were theuooforth taken out of their owner- 
ship and enjoyment in a private capainiy, and that in order to maintain 
tho name and prestige of their family they w ould make reasonable and 
suitable o.vpenses according to their mean.-: and po.sitiou iu life. It was 
expressly stateil that the objects of the ‘ w aqf ’ w as that “ tho properties 
may bo protected against all ri,sks and the name and prestige of tho 
family, maintained,” etc. There w'a.s no reforence to religion except 
the invocation to God to perpetuate tho family, and preserve tho property 
.and the casual mention of religious purpo.scg, etc. There was a gift 
to tho poor and to widows and orphans, but they wore to take nothing, 

I Mujibitnnissn v. Abdul Rahint (1000) :i3 ol Uic miqf (aiU, " tliii court will, on being 
.Ml. 233, 28 I. A. 13, invited f<) do so, doubtless apply it eu pr6 » . 

- Kulmm Ribi v. Oolam Bditeia (1005) 10 It tho Iruraed men eomc, and A' and her clilldreta 
e. W. N. 440, 485. Under Shiah law elauso (i) do not vatuilc the house for their accommodation, 
would have Invalidated It. SeO a. 480 (2), below. there would be a breach ot trust for which the 
ft there is a lack of learned men, and the object mutamlU may be removed.'* 
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not even surphis incomp, until tho total extinction of tho blood of the S eotioh 480 a. 

settlers, whether lineal or collateral. Tt was 7<te7/2 prior to the Waqf Act 

(a) that Ml I bam in ad an law was aiijilicable to tho case, but (b) the texts 

citwl by Ameer Ali, J., in ‘ Mahomed Israel Khan v. Shasti Chiu n ( lliose ’ ' 

and in ‘ Bikani Mia v. .Slinklal Pmldar worn of an abstrar;t nature 

and the precedents very im])erfcctly stated ; and that then; was not 

material enough to judge whether they woidd bo applicable at all ; 

(c) that there was no answer to the ijuestion how it came about that 
by tho general law of Islam, at least a.s known in India, simple gif^s by 
a private person to remote unborn geneiations of descendants, snccis 
sions, that is, of inalienable life-interests, were birbiddcn; and whethet 
it was to be taken that the very same dispositions which were illegal 
when made by ordinary words of gift, became legal if only the settlor 
says that they are made as ‘ waqf ’ in the neme oi Ood, or for tho sake 
of the poor, (t/) that a charity postponed till all tho members of a family 
are extinct cannot bo held to be any real char 'ty, or to validate a ‘waqf’ 
without making words of more regard than things, and form more than 
substance, ^c) hence, that in this case there was no substantial gift to 
the poor: for (/) a gift may be llln.sory w'hether from its small amount ♦ 
or from its uncertainty and remoteness.® The ‘waqf ’ would bo saved 
by tho Waqf Validating Act and w'ould bo declared valid if it wore 
now before tho (‘ourt and were governed by the Act (which is not 
retrospective). 

(8) The income of property purported to he made ‘ waqf’ of prior 
to the Waqf Act was Rs. Ij.'iOO per annum. out of which Rs. 600 were 
to be devoted to charity and the rnst to the family and descendants of 
the grantors. Their Lordships of the Privy Council uphold tho ‘waqf,’ 
remarking that, though only two-fifths of tho income was devotetl to 
charities, and throe-fifths to the members of tho family, yet (n) the iigiins 
may vary ; (ft) tho income may flueln.ato ; (c) tho number of people 
usually raliovetl may increase (as the only necessary qualification w’as 
that they should bo Muhainmadaas and be poor ; and they were 
not required to be inhabitants of any particular locality ; and tho 

I (1802) to Cal. 412. 22 T.A., 70. Hcmotrnrw and uncertainty ore 

I (1892) 20 Cal. 116. thus referred to: "It U equally Illusory to 

8 Asia done by Syed Ameer All, J., In the make provision for tho poor under which they 

two coses cited above, and by West, .T., In Fat- arc not entitled to receive a fupee till after the 

ma BiM v. Advoeale-Oentral of Homhay (1881) total extinction of a family ; possibly not for 
6 Bom. 68 ; and Farran, J., following It in Am- hundreds of years ; possibly not until the pro- 
rvOal Kalidaa v. Shaik Httasein (1887) 11 Bora, perty had vanished away under the wasting 
492. agencies of litigation or malfeasance or mis- 

« "As If a man were to settle a orore of fortune; certainly not as long as there exists 
rupees and provide ten for the poor, that would on the earth one of those objects whom the donors 
be at once recognized as illusory”; P.C. really cared to roainta|a jn a high posltjop," 

6 AM Fata v. gosawova (1804) 22 C»l. 6^9 
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Sbotion 48()a. number would depend upon thcdistreRS prevailing sunongst the Muhani' 
lUuitraimt. madau population) ; (d) the expense of the ‘ fateha ’ w ould ho increaseil 
by th(! death of the two grantees ; (e) “ Ihe contention tliat because 
(he share of the. income going to the family 's at present larger than 
(hat going to the charities, the effect of thedeed is to gi\«' llieproperty 
ill .substance to (he family, and that, therefore, it is invalid as a deed of 
‘waqf’ is. their Lordships think, tmtirely imsoimd.’ (/) Their Lordship, s 
alsorefused to accetle to the argument that inasmuch as no particular 
sum was u.amod which the trustees wore required to spend on any or on 
all of the charitable objects mentioned in the deed, they may .spend on 
them as much, oras little, astheypleaseii, and may, if they felt inclined, 
starve these charitable tni.sts and that, therefore, the provisions for 
charities were illusorj'^ : the Advocate-General or other authority having 
control over ( he administration of charities could in a Court of law compel 
them to do their duty and .surrender administration of the trust fund.^ 


.Tudlrial 

decLsioM prlnr t,(i 
W*qf Act : 

1. riianlv 
nfop'wapv. 


2. Ultimata 
charity will 
vali lata 
famdy 
sfttli'ment. 


1’he following dict,a may be of interest as showing the trend of 
decisions leading up to ‘Abul Fata’s ’ * case; (1) “To constitute o 
valid ‘waqf ’ there must be a dedication of the property solely to the 
worship of 0<xl or to religious or charitable purposes.”^ (2) There must 
1)0 a .substantial dedication to charity .some time or the other.* (3) Tho 
instrument would not operate to establish ‘ waqf ' as it did not devote 
a .substairtial part of the property to religious or charitable pui-poses ; 
(heproperty mu.stbesHb.stantially and not merely eoloiirably dedicated 
lo .such purposes.^ (4) A mere charge for .some charitable purpo.seg on 
tho profits of an estate strictly settled on the family of the ‘waqif ' is 
not sufficient to validate the ‘waqf.’® (5) A ‘waqf’ the “purpo.se 
of which is merely to create a family settlement without a charitable 
object is void.” ^ (6) Questioned whether a family trust is invalid without 
expres.s mention of a charity in favour of benefici.aries who cannot fail. ® 
(7) Family settlements can only be valid when the term ‘ sadaqa ' 
is used and even supposing they w'cre then valid, the ‘waqif’ must 
reduce him.splf to a state of .ab.solute poverty.^ (8) If the condition of 
ultimate dedication to a pioH« and unfailing purpose be satisfied, a 


1 liattmnadhan ChMiar v. Vaea Levvai 
Mitral-ayar (1916) 40 MaU. 119, 12.?, 121 (P.c ) 

2 Spo p. 0.'i7, ». 5. 

s Mahonud IlamidMa Khan v. Lotful Jluq 
( 1 sail 0 Cal. 744; 8 C.U.E. 164, In Wratical words; 
AMul thinnc Kamm v. Husxen ilinu Bnhim- 
liilii (JK73) 10 Bom. H. C. R. 7.' 

* AMul <iafur V. Kizamudin, 17 Bom. 1 ; 
1!) I. A. 170. 

Mnhomeil AhnamtHn Ckovilhty v. Amarchand 


Kvndii (1889) 17 Cal. 408 ; 17 I A. 28, 

6 Muhammad Munamr All v. Itnnihn 
Jtihi (1899) 21 AH. 329. 

• Falma Blhi v. Arif ImnUjte Bhnw (1881) 
9 C. L. B. 66. 

8 rimtt Sahel Bibi v. Damodar Prtm}i 
(i87!i) 3 Bom. 84; see s. 463, comment. 

s Mahomed UamiduBa Khan v, Lolful Huq 
(1881) 6 Cal. 744 ; 8 Cal. L. R. 164. 
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* waqf ’ is not rendered invalid by an intonnediato settlement on the Sbotiok 480a. 
founder’s children and their descendants.* The ‘ Waqf ’ Act ha.? now 
taken the law hack to the ancient texts. 

Dedication of one-third of the income to charitable purposes has Dedic»tion of 
been held to bo a substantial dedication to charity.® one-third. 

The reservation of a life-interest in favour of the ‘ waqif ’ himself, Life-mterest 
and his creating life-interests in favour of others, fall under distinct 
heads ; and different considerations apply to them : (1) The reservation 
of any bonefitwhatever, (whether consisting of a life-interest or otherwise) 
in favour of the ‘ waqif ’ is not permissible under any system of Muham- 
madan law except the Hanafi ; and even under the Hanah law it is valid 
only according to the exposition of Abu Yusuf— whose opinion, however, 
prevails, and is given effect to in the Waqf Act. According to all 
other schools he cannot participate in the ben' lit of the ‘ waqf ’ 
property, but must part with all interest in it. (2) Secondly, the 
creation of life-interests in favour of otheis than the ‘waqif’ have 
been attacked on two grounds : (a) on the erroneou.s assumption 
that life-interests are a kind of e.statc iiot known to Muhammadan law 
at all. But it is quite clear, apart from the qxiestion of the validity 
of life-intercst.s created in modo.s other than by way of ‘waqf,’ 
that whore a ‘ waqf ’ is declarwl for the purpose of making a family 
settlement, a series of life-interests are permitted under strict Muham- 
madan law. It might, prior to the Waqf Act, have been argued , howevei j 
that such life-interests arc an integral part of the .special branch of law 
relating to ‘ waqfs ’ for family settlements, aiul that the Privy Council 
ruling that a family settlement with an ultimate charity was not a valid 
object of ‘waqf’ abrogated all the law relating to family settlements, 
including the rule permitting the creation of life-interests in a ‘ waqf.’ 

This would have been an extreme view, and it would not have been 
necessary to mention this argument but for some unguarded statements 
of an absolutely general nature about life-intcre.sts which are occasionally 
encountered in the reports. Another point suggested by some 
remarks in * Oas.samally w. Currimbhai’ is (b) whether the creation 
of a series of life-intorosts would of itself liavo made tho ‘ waqf ’ illusory 
or colourable under the decisions of the Privy Council. That would 
have depended on the extent and duration of the interests in each case. 

Tho ‘ waqf ’ would, in tho words of the Privy Council, have been held to 
be valid, “ if the effect of the deed is to give the property in substance 

1 Fatmabibi v. Advoeate-OmenU o/ Bombav * SatltU Obaiu Mia v. Adab Patart (1013) 

(1881) 8 Bom. 42 ; followed AmnMU Kalidai 17 Cal. W. N. 1019. 
y. StMMto (1887) 11 Bom. 492. 
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Section 4S0a. to charitable uaes. It will not be so if the edect is to give the property 
in substance to the family,” ^ or to individuals, or to objects that are 
not charitable. 

After the passing of the Waqf Act the remarks in ‘ Cassamally v. 
Currimbhai’® and the discussion in the last paragraph except with 
reference to the first point montionol in it, are only of academical interest, 
at least as regards ‘ waqfs ’ to which the Act is applicable. It was 
submitted in the first edition of this work that some of the remarks in 
the last cited case required reconsideration. The Legislature has now 
set most of the questions at rest. 

rtuhirnim In illustration (1 ) (s) the expression “annual festival of ‘Muharram,’ ” 

” ' has boon retained, as it occurs in thodeod that the Court had to consider 
in ‘Ram Charan Law’s’ case.® But the word festival is singularly 
inappropriate for referring to the commemoration of the tragedy that 
took placo in Muharram; and of which, in the words of Arnould, J., * 
"the n vrrativo ” “ is among the moat pathetic in all history." “The noble 
son of Aliand Fatima, the favourite grandson of the apostle of God, after 
deeds of valour romantic even in an Arab of that ago, fell pierced through 
and through with the arrows and javelins of the cowardly assailants 
who did not dare to come within the sweep of his arm. One of his sons 
and a nephew had already boon slain in his sight. His other son, his 
wife and his sister wore carried away captive to Damascus. They smote 
off the head of the son of Ali and paraded it in triumph through the streets 
of Cerfa. As it pas.sed along, the brutal Obeidollah, the Governor of the 
cit}', struck tho mouth of the dead man with his staff. ‘ Ah ’ cried an 
aged Mussulman whom horror and just wrath made bold, ‘What a foul 
deed is that !— on tho.se lips I have seen the lips of tho apostle of God.’ “ * 
In ‘Ram Charan Law’s’ case,® however, though tho object of the ‘waqf’ 
seems to have been do.scribcd as the celebration of a festival, the real 
purpose of the ‘ waqf ’ was the “observance of the Muharram,” “tho keep- 
ing up of Muharram as an institution with all its moral effect on tho general 
public,” which, as Imam, J., mentions in his judgment “ entails the feeding 
of the poor, and the distribution of alms to the needy . ” Ho adds : ‘ ‘ The 
dedication of tho property to such use constituted tho service of man and 
tho good of humanity though to a limito<l section. Apart from tho help 
to the poor and tho needy, the commemoration of th e historic events of 

' MujihunnUta v. Abdur Bahim (1900) 23 717, 762, 763. 

AU. 233, 212 ; 28 1. A. 15; RanM)M(UiH CheUiat a (1015) 42 Cal. 033. 

V. Vam hetedi Marakayar (1010) 40 Mad. « AdvoeaU-General v. Muhammad ttiueA 

116, 121, (p c ). Husmi (1866) 12 Bom. H. C. B. 823, 331, 

S (1011) 36 Bom. 214, 247 ; 13 Boiu. L. Jt. 
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Karbala, keeping alive as it does some of the best traditions of Islam, Section 480a. 
is to my mind as good a purpose as the followers of a faith can have.” 

Where, however, property is sought to be dedicated for the purpose 
of festivities being held during Miiharram, that would not,i( iss^nbrnitted, 
be a valid object for a ‘waqf’ as it w'ould he opposed to the s<iiiti- 
ments of the followers of Islam. 

481. When a ‘waqf’ is purported to bo maile- cypres- 
expressing a general charitable intention, but cither parti- 
cularising no objects, or particularising objects that have 
failed, the property may, by an order of the Court, bo 
devoted to the poor,* or to charitable objects as near to 
those that have failed, as possible.^ 

Explanation I. — A ‘ waqf ’ may be validly made gene- wanf for 
rally for charity or for good objects, without specifying " 
them, and it will be given effect to by the Court framing, 
if necessary, a scheme for a charity.^ 

Explanation II, — Where the object of a ‘ waqf ’ is to So failure 
benefit a community of persons, holding particular religious 
tenets, it will enure for the benefit of the persons professing 
the religious tenets held by the said community m its origin, 
so long as they exist ; and the secession of a number of 
persons originally forming part of the said community 
does not mean that the said object has failed, and will not 
affect the operation of the ‘ waqf,’ notwithstanding that the 
said seceders form the vast majority of those who originally 
formed the said community,''' 


I Muthiikana Am Rammadpan v. Vada 
Iwmi (1009) 34 Mad. 12, 17, whore it wao 
apparently loft to the discretion of the trustees 
to fix portions of income to be spent in charity ; 
and it was held that the law provides that each 
object should benefit equally. 

* Salebhai v. Bai Safiabu (1011) 86 Bom. Ill ; 
13 Bom. L. B. 1026; and see comment to s. 481. 
See also i«. to s. 480, above. Cf. ** When the 
purpose of a uaqf falls, it is lawful to apply the 
Income of the traq/ property to an object nearest 
in its nature to the original purpose (jitu-i-tanb). 
For example, if the object of a wof/is afountaln 
the income may be applied to a tank or canal ; 
if it is a mosque the income is to be applied to 
another mosque, or to fasting, prayers, etc."— 


Fatawa Qazi KImrt, IIT, 208 ; see also Radii- 
ul-Mukhtar, III., 674. 

3 Ball. I. 553 (if. 0-12). 558 (last 3 lines), 659 
(par. 1, last 3 linos), II. 216 (last line), 217 (fi. 
1-2), Fatmabdn v. AdvofaU-QenmU of Bombau 
(1881) 6 Bom. 42; (after specifying objects: 
the Income to bo spent in such other manner 

os the trastoes may tlUnk fit " ) ; Oangbai v. 
Thavar Mulla (1863) 1 Bom. H. C. B. 71 (to 
bo disposed of in charity as my executors shall 
think right). 

• See a. 476, above. 

6 See tli. (2) to this section ; Mahomed 
lemaU Ariff v. Ahmed Mootta Paumod (1916) 
43 Col. 1043, 1001. 
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Seotion 481. (1) In the will of a Khoja Muhammadan, written in the English 

mtirationn. language and foim, a gift of a fund “ to bo disposed of in charity as my 
executor shall think right, ” i.s a valid charitable bequest, and it will be 
referred to the proper officer of the Court to settle a scheme for the 
iipplication of the fund to charitable objects, by analogy to Act 43 Eliz. 
c.t Where, however, the will is in the native language, and the 
word ‘ dharni’ or ' dharam ’ is used, the word is held too vague and 
uncertain for the gift to be carried into effect by the Court, the word 
‘ dhami ’ or ‘ dharam ’ including many objects not comprehended in 
the word “charity ” as understood in English law.® 

(2) A® (Shiah Isma’ili missionary, Pir Sadruddin, came to India 
about the middle of the 15th century, and converted to Islam a number 
of persons, who called themselves ‘Khojas,’ which means both “the 
honourable and worshipful persons” and “the disciples” [343],* The 
Khojas transmitted voluntar 3 ' offering.s out of religious feeling to tho 
' Imam ’ for tho time being of tho Isma’ilis, whom they revered as their 

* mur.shid ’ or religious head, and made pilgrimages to Persia. They 
also paid to the ‘ Imam ’ fees on births, deaths, marriages, at new moons, 

, etc., and people out.9iflo Bombay paid a percentage of their income, 

but out of these offerings and contributions (which were primarily paid 
to tho ‘ Imam’,) the necessary local expenses t»f tho various Khoja 
‘ jamfi, *at.s ’ wcredefi‘a)'ed. Wilh a few exceptions, the Khoja community 
would make no contributions at all for public or caste purposes except 
in the name and primarily on account of tho ‘ Imam ’ [347].* The Aga 
Khan claims and is recognised by the Khojas to bo tho present ‘ Imam’ 
[363]. Some of the Khojas having refused to pay tho said percentage, 
they were outcastetl ; and re-admittod only on payment of it. Lator 
the same members were ont-casted a second time, as they opposed tho 
Aga Khan on tho question whether tho Hindu or the Quranic law of 
inheritance governed tho Khojas. In 1861 tho Aga Khan published 
a paper asking the Khojas to profess openly the Shiah Imami Isma’ili 
creed, and no more to perform their “ marriages, ablutions, and funeral 
ceremonies ” [349] * in accordance with tho Sunni forms, as they had 
hitherto done [350] * out of ‘ taqia,’ t.c., mental reservation, or rather 
concealment of their own religious opuiions, and adoption of alien 

» See p. 601, n. 5. i.r.. Free Church of Scotland v. ( Lord ) Overton 

1 Oatmbhai v. Thamr MuUa (1863) 1 Bom. [ 1004 ] A. C. 615, 013-617, (per Lord Halsbury) ; 
H. C. R. 71. See the paragraph of the comment 648^45 (per Lord Davey) ; Ibrahim Email v. 
to B. 481, headed " Waqf In the way of Qod." Abdid Carrim Pwrmamodi (1008 ) 13 Cal. W.W. 

• Adiocole-Oenerol of Bombay ^ fa rela- ‘M (r.o.) ; and Mahomed ImaU Ariff v. Ahmed 

tUme, Daya Muhammad f. Muhammad Euten ilfo()Uai)ateoo(l(1016), 43 Cal. 1085, 1101 (p.o.). 
(1866) 12 Bom. H. C. R. 823, known as the Aga « Pages of 12 Bom. U.C. B, are olted In [ ]. 

Khan'eiFirH) Caw ; cf. the "Scotch Xlrk Case,” 
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religious forms, either from a desire to avoid giving offence, or from Sisotiok 481 . 

dread of persecution [335, 365-367], and to sign in a book their adherence 

to that sect. The vast majority of the Khojas signed accordingly ; the 

only exceptions being (a) a few families in Bombay who said that they 

were Sunnis, and (6) others in Bhavnagar who said they were already 

Shiahs, and there was no need to sign the book. The former were 

excommunicated, after being given an opportunity to pay the fees, and 

to agree to abide by the rules framed by the whole Jama'al, and tlw y 

accordingly instituted a suit for an account against the ‘mukhi’ (trcasiirei ) 

and ‘ kamaria ’ (accountant) of the Khoja community of all proport j 

held in trust by them for or belonging to the Khoja community, tut 

their removal ; for a declaration that no person professing Shiah opinion- 

in mattor.s of religion can share in the said property, or have any voice 

in its management ; for a scheme ; and for an injunction against the Aga 

Khan interfering with the said trust property, and in the affairs of the 

Khojas. Hdd,^ that when the Court in the exercise of its charitable 

jurisdiction is called upon to adjudicate between the conflicting claims 

of dissident parties in communities held together or distinguished by 

some religious profession or denomination, the rights of the litigants will 

be regulated by reference to what, upon inquiry, turn out to have been 

the religious tenets and opinions hold by the community in its origin, 

or at its foundation. A minority, however numerically small, holding 

fast by these opinions, will bo entitled to prevail against a majority, 

however numerically large, which can be shown to have seceded from, 

or renounced them [329]. Hence the suit was dismissed with costs * 

1. * CY Falls ' DOCTBINE IN HUHAMHADAN LAW. 

With illustration (1) to this section compare the following : “Where • 
a person has made an appropriation ‘ in the w'ay of God ’ it is applied ^ 
to whatever is productive of reward in a future state, such as religious ebantv tu 
warfare, the greater and lesser pilgrimages, and the erection of 'musjids ’ 
or places of worship, and bridges. So also, if he should say, ‘ in the way 
of God, and way of rewards, and way of good,’ the purposes are all con- 
sidered os one and the same, and there is no necessity for dividing the 
proceeds of the ‘waqf’ into three different parts.”* “The ‘ Sirajul- The object oi 
Widiaj ’ states that ‘ when a person constitutes a ‘ waqf ’ generally 
without designating the object to which it should be applied , it is lawful — mentioned, and 
and this is correct,’ — and then goes on to say that there are several words intention is 


t CltiAg Short V. Wilim (1830) 9 CL A Fin. (ISOO) IS Bom. H. C. B. 383. 
S». a B»a. n. 220. 

a AdoeeiSt-aeneral v. Muhammad Buttn 


make a ‘ waqf * 
It will be 


38 
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SxOTION 4ijl. 
spiklled for 
tlie benefit of 
tbe poor. 


« Cy pr«5 ■ 
doctrine , 


‘ Wnqf * for 
specified object 
of geoersi 
utility. 


wliicli are express in their moaning and the use of which clearly con- 
stitutes a ‘ wa<if ’ because they convey in themselves the intention to 
dedicate, for example, ‘waqafto,’ ‘haramto,’ ‘habasto,’ sabalto, etc. 

‘ I have dedicated,' ‘ I have consecrated,’ ‘ I have tied up,’ ‘ I have 
given in th® way of God’^ * • • According to the ‘ Wajiz-ul-Muhit,’ 
if a man were to say “ this my land is ‘ mouqoofa ’ (dedicated) or 
‘muharrama’ (consecrated) or ‘mahhoosa’ (tied up),’ it would 
constitute a valid ‘ waqf ’ according to Abu Yusuf, and this • is most 
correct, for he (the ‘waqif’ ) has mentioned *waqf ’ unrestrictedly® 
and an unrestricted ‘waqf ’ is for the poor by custom and practice, and 
what is customary is as if conditioned.” ® 

The first .sentence of the following jiassage from the ‘ Sharaya’- 
ul-Islam ■ hardly differs from a statement of the ‘ cy pres ’ doctrine of 
Engli.sh law : “ If one .should make an appropriation for a ‘ maslahat;' 
or object of general utility, which has ceased to bo used, it is to be 
.applied to any good and pious purpose, and if it is for such purposes 
generally, it is t(» be expanded on the poor and indigent and in any 
other way by which an approach is made to Almighty God.”^ Mr. Justice 
Abdur Bahim has stated the same princi])le in the following terms as 
applicable to Hanati law : ” If however the specified objects be limited 
or happen to fail, but a general charitable intention is to be inferred 
from the words of the grant, the waqf will be good and the income or 
profit will bo devoted for the benefit of the poor, and in some cases to 
objects as near to the objects which failed, as possible. Thi.s rule is 
analogrms to the doctrine of ‘cy pres ’ of the English law. ’'^ 

In ‘ (Muthukana Ana^ Riwnanatlham v. Vada Lovvai there is 
a careful and instructive judgment (by Benson and Abdur Bahim, JJ.) 
e.iting texts and stating the result of the law of ‘ waqfs ’ 2 )revailing in 
India under the decision.s of the Privy Council j’^ior to the Waqf 
Act. It washcld, in effect, that the ' waqf ’ 2 >urporting to be for family 
l)urposes, and concurrently for charities, (1 ) it must be assumed that each 
object was intended to benefit equally, (2) that benefiting the family 
not being a valid objwjt of ‘ waqf ’ under the .said Privy Council decisions 
it cannot he given effect to, aiui (3) therefore tJio whole benefit must 
accruo to the charity. On the second point tin* judgment will not i>rc- 
vail with reference to 'waqfs’ govcrncfl by tbe Waqf Act. As to the third 

’ V. Safuilii ( JOll ) 3« Bom. Ill ; 13 Bom.L. 11. 

- without dpfltiiiig Its oiUivIs. . 1023, .iiid sfio illuatratlonH to s. 481. 

^ Ameer Ali, I. 1.30 (liar. 2 ). 6 ( looo ) 34 Mad. 12. 

♦ Bail. H. 216 (par. 3). 7 Abul Vata v. Ratatmifa (18»1) 22 Oal, 

j Abdur Babio), " Muharamadaa Juris- CIO ; 22 I. A. 70. 
piudence,” 305, cited with approval ia Salebhai 
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point, with the greatest deference it is submitted A\hother the judgment SECTION 481. 
is correct. On the view of the law which the Court had to follow, the Quatre 
texts that a,ic cited in the jtidgjuent Avere, it is submitted, not directly prt 3 *’'dod 7 iM 
appUeable— inasnnieh as they proceed on the l^-isis tliat .lovisKois 

wlirre and in bo 

for uieiuhors of tlie fi>mily are not onh valid obji-ei.s of ‘\\a»|f ' hut tar .ii. ‘warif 

show a general eharitahlc intention. Xow in \iew of tii«‘ law laid ^ 

down by tho, Privy Council ]>rior to the Wat|f Act. when and lu so 

far as, such provisions wojc comemeil.the property charged witli tlim; 

ought to have been held not to be the subject of a ■ua([f at al' — ami 

no geneial charitable intenticn being slumn about such di.sposh’ni'.!. 

the.doctrine of ‘ cy pres ’ otight not to have been applied to them. \\ t ie 

the Ufadras decision correct, the subject of all the ‘waqf.« ’ whuh had 

been upset liy the Privy ( 'ouueil u ould have been totally and exeln 

sively applied for the bonetit of the j»oor. o^ the other illusory ultimate 

charity for rvliieh they u erepuiported to be made. There are decisions 

of tho Calcutta and Bombay High Courts* which support the view 

.submitted above ; they do not seem to have been brought to the notice 

of tho Madras High Court, nor i.s the decision of that Court cited in 

the last case on tho point decided in Bombay. 

The following illustration taken fronitho ‘Fatawa ‘Alamgiri,* .‘‘Ooms 
to be directly opposed to the principle cn which are based the rulings ' 

that bequost.s to ‘dharam ’ by Hindus are void : “ Suppose a non-Muslim uncertainty, 
makes a ‘ waqf ' for ‘ good objects,’ now in his opinion building temples, 
or repairing a fire temple, or giving by way of ‘ sadaqa ’ to the poor, 
would equally be good objects ; hence the proceeds will be devoted to tho 
poor, and the other objects will bo rejected. This is in the ‘ Havi.’ ”* 

This difference again illustrates the distinction between the poAvers of Ihe 
Qazis and of the British Courts. The Courts constituted in British India 
are apt to renounce jurisdiction in such ca-ses on tho ground that their 
function is to construe and to give effect to dispositions, and not to draft 
grants ojr make wills for individuals. The ‘cypres ’ doctrine is, however, 
a recognized exception even in England to this self-denying ordinance.* 

1 This word Is misleading ; strictly we should family are not obnoxious to this requirement 

say ** general intention to make a trag/." The of the law. 

argument underlying the Privy Oounoil 'daclslons ' Bitmi Mia v. Shuk Lai Poddar (1892) 

was that leog/ implies oharlty, hence on intention 20 Cal. 116 ( r,B. ); Mahomed BasoaH ▼. Mahomed 
to mal»' a valid wag/ must tncludq • guneml Ibrahim (190S > & Bom. L. B. 624 ; Abdul Rajah 
charitable IntonUon, and where It Is clear that v. Bai JtmaOai (1911) 14 Bom. L. R. 295. 
the only Intention la to make family provisions, • Fatawa •Alamgiri, WaqJ, ai. I.; Cf. Bail. 

It was held by the Privy CouncU that no 1.563(11. 5, 10 et te?.) Seeitt.(l} tos. 48l and 
charitable intention is shown-henca no intention Bunehordat v. Parvalibai (1899> 2S Bom. 73S. 
to make a tMV/ Is shown. Under the Waql Act, <4 See Bewin on Trusts, Ch. IX., s. 7, 
however, providing for tlie family Is a charitable tewmthlg, which is referred to more particularly 
object; hence tmf» making provisions for the In the comment tos. 481. below. 
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2. DISTINCTION BETWEEN ENGLISH AND MUHAMMADAN LAW. 

A distinction must be obseived between Muhammadan and English 
versions of the doctrine of ‘ cy prfes,' — the former requires the income 
allotted to objects that have failed to be devoted to the poor;' where- 
as the doctrine of English law is that it will be applied as near as 
possible to the object .specified by the donor.* 

The distinction might in itself not have been of great importance, 
for the rule of Muhammadan law that the ‘ waqf ’ property should in 
certain events be devoted to the poor, may be paraphrased as implying 
that the property may be applied in any charitable manner whatever ; 
tlins merely leaving a wider dberetion to the ‘Qazi,’*as isihe case inmost 
other matter.^.' Even under the lule of English law, where no charity 
can be found bearing a similarity to the original object, the fund will 
be devoted to a purpose that has no trace of resemblance to it.* The 
distinction, however, leads to the consideration which is more fully dealt 
with below, viz., whether the Muhammadan law (so far as its enforce- 
ability in the Couits of British India are concerned) defeats its pur- 
pose by being so v ide as to be incapable of being enforced by the 
Courts as constituted in British India 


3, OPEBATION OP ' WAQF’ FOB GOOD OBJECTS OENEEALLT. 

Tnirt fot Sir Roland Wilson remarks, with reference to the consideration just 

"karuy!'''* referred to, as follows: — “The assertion in Ameer Ali’s ‘Mahomedan 

Law',’ note i, p. 325, that the principle laid dow n in ‘Morice v. The Bishop 
of Durham ’ is not applicable to trusts or consecrations under that law, 
seems to be founded on a misapprehension of the principle, which, if 
rightly understood, is seen to be involved in the very nature of civil 
jurisdiction.”! Then he says that if a trust “for good purpose un- 
specified ” is construed as exempting the trustee from all judicial 
control, it is no trust at all, but a beneficial bequest to him personally. 
If, on the other hand, it is construed (with Syed Ameer Ali) as empower- 
ing the ‘Hakim’ (ruler or Court) to frame a scheme at his own discretion, 
“ it is to confer upon the officer so designated a function which is not 


I CL u. 46g, 472, abore. 

■ Be Jamittih CharWet (1863) 22 L. J.; 
(cb.)969; MoffgridVf v. TAdAweti (1802) TVee, 
36, 69 ; MilU v. Farmer (1816) 1 Mex. 66. 
A.-O. V. BrUtol Corporation (1820 ) 2 Jac. A W. 
294, 308 ; Ohamberlayne v. BroeitU (1872) 8 
Ch. 206; A..O. T. Price ( 1908 ) 24 X. L. B. 768, 
Be Prtion CAaHiiei (1878) L.B. 14 Eg. 429, 
146 . 


work, and comaent to a. lU, above, and cf. 
Ameer Alt, I. 300: "If there are no 
provletone In the teatflumah tot the carrying 
out of the pnipoeee of the trust, the XasI or 
Judge has ahaolute discretion to frame a 
Bcheme ’’--citing Kintat^Mwiia. 

* A. a. T. Boultbu ( 1794 ) 2 Ves, 388 ; 
OUpUtny. Bdinburth Oorporatim (I860} L.E. 
l8c,(kDiv.417,421, 


8 See the Introductory chapter pfthiH 
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judicial but administrative; it is to make the so-called in effect Sbckon “ 481. 

a bequest to the State— only that the State is to estimate the goodness 
of different purposes by a Muhammadan standard. If this is really 
the Muhammadan law it is outside the province resf rvocl for iiat law 
in British India.” But it is submitted that illustration (1) to this section 
shows both that it ia the Muhammadan law. and that it u enforce- 
able in British India. And, quite apart from the question whether or 
not the Muhammadan law is capable of being enforced in British India 
there is a great distinction under strict Muhammadan law between giving 
a person an absolute bonelicial interest in property, aiv’ giving it to 
him by way of ‘ waqf,’ leaving it at the same time to his discretion to 
spend it in good purposes unspecified, or even for his own benefit ; for, as 
soon as property becomes ‘ waqf, ’ itbooomes inalienable, and the interest 
of the trustee— or rather, in the case inpoint, of the grantee- would then 
be restrioted to his life-time. • It becomes somothiag like an entailed 
estate. This portion of the law is no doubt a dead letter in India owing 
to the decisions of the Privy Council. But what Sir R. Wilson refors to 
as the second horn of his dilemma, appears to the present author to bo 
based on an oversight of the “ distinction [which] was taken by 
Lord Hardwioke, Chancellor, that where the devise is to a superstitious 
use, and made void by statute, or to a charity, and made void by statute 
of mortmain, there it should bolo.ng to the heir at law ; but whore it is 
in. itself a charity but the mode in which it is to bodLsposod, is such 
that by the law of England it cannot take effect, . . . there the Crown, 
by, sign manual, directed to tho Attornoy-Gouoral, may giv,o orders in 
what charitable manner it shall be disposed.”*^ 

Tho point is made very clear in Lewin on Trusts, ^ Cb. IX, s. I, General 
under the last (seventh) remark appliciilo to roiiUinr traits generally ot*c*harity 
where it is ‘noticed that sottlo.nents to ch'irlta'di p.irpoics are an but no object 
Qsoeption from the law of resulting trusts for nrion tho conitruation 
of instruments of this kind, . . . (i) whore a por.son . . . oppresses a 
general intention of charity, bub either particularises no objoets, or 
such as, do not O'chaust the proceeds, the Court . . . will take upon itself 
to execute the general intention, by declaring the partiu.ilar purposes 
to which theiund shall be applied ; (ii) where ... in oonsoxuenco of 
an increase in the value of the estate an e.xco.ss of tho inc o no su'isa lucntly . 

* DaOetUt t. DePu ( 1754 ) Amb. Put I. la ezpreued on the trust, but no tniat la daclarad, 

p, 228. Uiere ia a rcsulUnj trust, Lawln, lOU. In that 

t Lewin, *'Tmta*‘< 12th Ed. 1011), 181. oaae Lord Eldon carefully dUUaguUhodtiUr- > - 

• JtfoiiM V. Bitbop cf Durham (1805) 10 Vea. «Uity (the word lued by the testatrix) from char 
122, bavlof been cited for the preposition that Up, saying at p. 530: “the meaning of liborolltr 
when the intention not to benefit the grantee ie ao extenatve that it is impoesible to define it." 
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arises, the Court will order the surplus, instead of resulting, to he 
applied in the same or a similar manner, with the original amount ; 
(iii) but even in the case of charity, if the .settler does not give the land 
or the whole rents of the land, but, noticing the property to bo of a 
certain value, appropriates part only to the charity, the residue will 
then, aoQording to the ciroumstanoes of the case, either result to the 
heir at law, or will belong to the donee of the property subject to the 
charge, if the donee be [as in the case of a charitable corporation] itself 
an object of charity.*’’ 

Lord Hardwicke’s remaik citetl above and the tir.st of the cxccxi* 
tions referred to in Lewin on Trusts, seems to cover the case under con- 
sideration where the general intention to devote the property to ‘ waqf ’ 
is expressed but the particular object.^ are not specified. It is submitted 
that the Muhammadan law does not dififer on this point from English 
law ; nor doo.s the difficulty that the State should estimate the goodness 
of different purposes by a Muhammadan standard seem unsurmount- 
able. The Advocate-General is the guardian of all charities, and he 
has the po^ver, or, if he has not, he can bo empowered, to take the 
assistance of the community in arrivmg at a decision, and iin preparing 
the schenre which ho has to la}' before the Court ; or the Court can 
take evidence on the point. 

Beferring to the exceptions cited above, it has been said* “ that 
they were established [in England] at an early period when the doctrine 
of resulting trus^ was imperfectly understpod. The interest of the 
heir was shut entirely out of sight, and the question 'wa.s viewed as 
betAveon the charity and the trustee. Wore the subject still unpreju- 
diced by authority there i,s little doubt but the Court would at thepresent 
day follow the general principle, and hold a trust to result These 
remarks apply perhaps with less force to the Muslim doctrine of ‘ cy 
pr^s ’ in a ‘ waqf ’ for here the ease may be considered more nearly 
analogous to that of a gift to a charitable corporation to which Lewin 
refers iit the last sentence of (iii) cited above. 


(2) What are not Valid Objects of 'Wag/.* 

482 . A ‘ waqf ’ cannot be made for an object that is 
p«Mbit*i by prohibited by Islam.^ 

Breotion of Exph/Mdion I. — * waqf ’ cannot be made for the 

chunhes ud 
temples forbidden. 

• 1 See p. 697. «. 2. 

« l«wlB. (’'Ttorts.” 12tta Bd. mi) I«8. 


> See 
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erection, repair or support of a place of worship in accord- .S rction- 48^; 
ance with the tenets of a religion other than Islam J 

Explanation II. — The benefit of no human being is Benefit of 
prohibited by Islam, notwithstanding that the said person SoSi* 
be a non-Muslim, or an apostate; provided that he is not"’’^'’'*' 
the subject of a hostile State. ^ 

The .section is hated on the folJoving j .’.gr,*' : “ Tt is a fuithei xtct»»ifyof 
condition that there be a nearness, that i&, some relation between the 

between the 

appropriator (‘waqif’) and the objects of the .'♦ppupi’ation,”^ an«i 'wnqif and 
then as instances it is mentioned that a Musl'm lannot n al' o a ‘ n a'jf ' oT-^aqr/ 
for a church or a temple ; nor a ‘ zimmi ’ for the cnemj As the Muham- 
madan law applies only to Muslim.^ in Britith fnd’a, they alone can 
make ‘ waqfs.’ and therefore ' u aqfs ‘ n.ii.st 1 ati ** manu ts ’ to Islam. 

But according to strict Muharr n*?/an law non-Muslims may make a ■w.'iqf’ by 
‘waqf’ for purposes “which have nearness to themselves” — though * 
they may not for a temple or “house of fire.”^ “Even though he 
should make the ‘wukf ’ to his son and his descendants, and then to 
the poor, on condition that if any of his diildren become Mooslims they 
shall be excluded from the charity, the condition woukl be binding ; so 
abo if he should fay whoever turns to any other religion than Christian 
is exeliulfd, legaid w ould I ei aid to the cendition. Tt is <‘lalfd in the 
‘Fatawa’ of Aboo Leith that when a Chri.stian makes .t settlement 
{' wukf ') upon his children and his children’s children for ever, long 
as there aie any detcrndants, or n ales the ultiirale destination to the 
poor a.s is customary, and some of his children become ‘ Mooslim ' they 
are nevertheless to receive.”® 

“ A ‘ Muslim ' cannot make a fetll«n.cut on an al’rn emmy, though vaiid so ions 
a blood relation: but he may make it on a ‘zimmi’ or infidel 

opposed to 

subject, even though a stranger or in no way related tohini. letaniHiam. 
appropriation by him for Jewish .synagogues or Christ 'an chuiche.s is 
not valid. So also if he should make an appropiiat.’on in favour of 
fornicators or highw ay robbers, or drinkers of wine or for the copying of 
whatarenow called the ‘Towieet’ and ‘ Tnjeel' (the law and Gospels), 
for they are altered and perverted versions. But if the appropria- 
tion were by an infidel it would bo lawful." ” b'eo comment to 
s. 4.'>6, above. 


I Seo comment 
’ Ball. II. 21S ; see comment 
■ Ball. I. 662, 663. 


♦ Ba»l. I. 523 (ff. 27-30). 
% Ball. I. 652. 

« BaU. U. SIfi ( par. 3 ). 
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Explanation II is based oHi the first sentence above cited, and the 
following passage: “A ‘ wukf ’ in favour of a ‘zimmee’ or- infidel 
subject i.s lawful, because it is a transfer of property, and is like a 
permission to take the xisufiuct. Some say, however, that it is not 
valid because it implies a pious intention, and is good only when made 
for the benefit of a parent; while others maintain that it i.s good when 
for the benefit of any relative. But the first opinion (which sustains it 
generally) is the most approved. So also a settlement in favour of 
an apostate is valid, while there is some doul.'t as to one in favour of an 
alien enemy, the more approved opinion being entirely against it.”t 

483. (1) Where a declaration of ‘ waqf * is purported 
to be made, but its objects are not mentioned, under Shiah 
law the ‘ waqf * is void.® 

(2) According to Abu Yusuf’s exposition of Hanafi 
law, making a declaration of ‘ waqf * is conclusive proof for 
inferring a general charitable intention under s. 481, above; 
but, semhle, the Hanah law as enforced in British India’’ 
is to the same effect as the Shiah law above referred to,< 

Tho first subftetien is ba.‘cd on the following translation from the 
‘ Sharaya’-uMslam ’ : “ If a man should make an appropriation without 
mentioning its objects, Ihc aj-picpimtion w ould le void. So also whore 
tho objects are not dist'nctly fjtcifcd.as if he should soy, ‘for one of 
these two, or for one of the two “n.ushids”'; or ‘two “fureeks,”’ 
tho whole would be void.”® And it has been held by tho Punjab 
Chief Court that tko object of a ‘waqf’ should bo certain, otherwifee 
it will fail.* 

On tho other hand it is laid down in the ‘ Fataw’a'Alamgiri ’ that 
whore “a man makes a ‘wukf’ of his estate, on condition that tho 
administrator may give the produce as ho pleases, this is lawful, and 
he may give it to rich anil jjoor. If ho should say ‘ on condition that 
such an one may give tho produce to whomsoever ho pleases,’ it is 
lawful, and the power may bo exercised during the life of the appropriator, 
and after his death.”® A disposition in such terms would no doubt 
have boon, construed in British India under the decisions of the Privy 

I Ball. II. 217 ( par. 2 ). Geneml v. Ilormusji (1905) 20 Bom. 375 ; Sale- 

* Bail. II 217 ( par. 3 ); of. •. 85, above. Mai AbdiU Kadtr v. Bai Saflatu <I01I) 3« 

• CJ. s 4.18. above. Bom. 111. 

4 Shahabudilin V. Solinn LaHlWl7)4iVuni. Ball. II. 217 (par. 3). 

Bee. 38U iNo. 75, CIV. JUTS.) See also Advocate « BaU I. 588. 
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Council prior to the Waqf Act as an absolute gift to the donee with Sutinox 483. 
void conditions against alienation, etc., though in a case whore a general 
charitable intention is declared, the doctrine of ‘ cy prfes ’ would be 
applicable. The principle of Hanafi law, at least as expounded by Abu 
Yusuf, is (to paraphrase it into the language of English law) that by the 
very declaration of ‘vaqf’ a general charitable disposition is shown. 

Prioi to the Waqf Act this v as not the law enforced in British India ; but 
even apait from the ‘ Waqf ’ Act, wheie there are other circumstances 
besides the mere declaration of ‘vaqf ’ showing a general charitable 
intention, the question might be considered open. It cannot, how'ever, 
be pressed too far without an argument in a circle ; for, if once it is 
held that there is the intention to create a ‘waqf,’ it must imply that 
there is an intention to devote the property ultimately to some purpose 
recognised by the Musulman law a.s religious, pious or charitable. Abu 
Yusuf is inclined to consider the mere use of the word ‘ waqf ’ as 
conclusive evidence of the intention to make a ‘waqf ’ ; and that is not the 
law in British India.^ Un the other hand, Abu Yusuf’s view that the 
ultimate benefit of the ‘waqf ’ property need not be expressly reserved 
for the poor, but may be impliedly so reserved, has been accepted by 
tho Legislature, and it may bo argued that inasmuch as in the case 
of a ‘waqf’ commencing with pj ovisions for the ‘waqif ' and his family, 
the Legislature permits the benefit fo be impliedly reserved for the 
poor, tho jame rule should be applied to a ‘ waqf ’ where there are no 
individual beneficiaries. Those questions are however not likely to 
arise in British India in the form in which they are considered in the 
ancient texts. 

484. A ‘ waqf ’ cannot be made for the repairs and toKU 

upkeep of a private tomb; ^ provided that the tomb of a object, 
saint may be the object of a ‘ waqf.’ ® 

W purports to dedicate certain movable and immovable properties /{(MfrUion. 
for the upkeep of her husband H’s tomb, and for the expenses of lighting, 


1 Seo s. 468, above. 

2 KttMoola Sahib v. Nuseeruddeen Sahxb 
(1694) 18 Mad. 201 ; Maon. Apx. 423, No. 30, 
olttng Sel. Bop. 1. 17. (1867); cl. ZobUka BOri v. 
Syed Zynul Abedin ( 1004 ) 0 Bom. L.B. 1068 ; 
followed In Sakbhai v. fiai Saflaiba ( 1011 ) 30 
Bom. U1 ; {UvOMkoM Xna) Bamanadlum v. 
Vada Uva ( 1000 ) 84 Mad. 12, 16, 17 ; ( Mut- 
tumot) Zinat Bibi v. {Muuamai) Aimna * 
Karam Din (1017) 62 PnnJ. Reo. 421, 423 (No. 
107) : Khioaja Mahmud v, Khtraja Muhammad 


Hamid (1017) 62 PunJ. Boo. 120, 137 ( No. S3 ). 
Cf. ” If the icaqif purports to direct that the 
Quran be read (or ever over tils grave, the 
direction may be disregarded.” Bahr-ur-Raiq, 
V, 246. 

a a. FuUoo Bibi v. Bhurrut Lai Bhukul 
( 1868 ) 10 W. B. 200 ; Delroo$ Baneo Begum 
V. Avhur AH ( 1876 ) 16 Ben. L.B. 167; (ilf«>. 
»at?uU ) Zinat Bibi. v. ( Muetamat ) Aimna £ 
Karam Din ( 1017 } 52 Pun], Bee. 421, 423 
(No. 107). 
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SaoTiOK 48i. fiftiiMnconte. ilim ois. and i=>a)aries of repeaters of the Qurant and readers 
iihutratu»ii, of beuetiiction, etc., as well as for the annual ‘ fatiha ' ceremonies of H, 
and after IT’s death for her annual ‘ fatiha ’ ceremony. A traveller’s 
inn w as erected by W as an appurtenance to the tomb, and the perform- 
ance of the ceremonies necessarily involved the distribution of charity 
and the lights at the tomb were of use to the pass(M’s-by ; held (reversing 
Davies, ,1.) that no valid ‘waqf ’ was created. ' 

Tombs .•««. property. 'roiubs, as such, cannot under Muhainniadaii law, bo owned. 

While Islam exacts special reverence for the remains of the dead, it 
strongly disapproves of any proprietary rights in them, and rejects 
as superstitions, ceremonials, etc., on the tomb, 'fombs, however, are 
occasionally spoken of even in the reports of judgments as property.® 
This may be excusable as tombs do sometimes produce a sort of 
income, consisting of the offerings made at them by visitors or so-callcd 
pilgrims, ft is clearly in the interest of those having some kind of 
connect i<tn with or control over tombs to encourage such offerings 
being made. But there is no doubt about the attitude of Muhammadan 
law with regard to such practices.* 

(3) "Waqf* for Individual Bene ficia ties. 

{a) Competaiwe fo be Beneficiaries under a * Waqf.' 

1 . Individual 485. (1) According to Shiah and Shafi'i law, subject 

ariei nnd« to ss. 480 and 482, above, the beneficiaries under a ‘ waqf ’ 

"^***^' must be (a) in existence,^ (b) competent to hold property,'* 

and (c) distinctly indicated,® at the time when the ‘ waqf * 
is made, otherwise it is void.* 

Exphmtion . — ^Where the ‘ waqf ’ purports to be for 


> SMoola Sahib v. Nuseerudeen Sahtb 
( 1894 ) 18 Mad. 201 ; cf Zoolekha BOn v. Zeinra 
Abidin, ( 1904 ) 6 Bom. L. B. 1058. 

i See, *.g., Muiiamat Zinat Bibi v. (Mus- 
mmat ) {Aimna ) Karam Din ( 1917 ) 52 
PunJ. Reo. 421, ( No. 107 ). 

3 See, e.g., the M'ahcat-tU-Manlrih, cited 
In Ratdoota Sahib v. Nuseerudeen Sahd> ( 1894 ) 
IS Mad. 201. 

« Bail. II. 214>215. The tollowlng passage 
from Ameer All, I. 322 (based on Hanaflantha- 
ritlea ) Ulustratos the point: The oUect of a 
icotf/ may bo non-eJ^iatent to two waya:— 
Flretly, the beneficiary may be non-existent 
when the vagf is made, when It is caUed wot/ 
^untaltt-ul-ateual (cut off initially) ; and 
secondly, the persons for whom the u>aq/ is 
made, may cease to exist after the creation of 


the uvgf, when it is railed taog/ munteAa-u/ 
leaial (cat off in the middle). Bra ni plaa of 
both classee are given by Kagi Khan, e.g., a 
man makes a uug/ for the children bom of his 
loins; if he has no children at the time, it is 
leagf muniaia'ul’awml, and the rents and 
profits will be applied to the poor.” ( Kazi 
Khan IV. 87 ) " It children are born to him 
afterwards then the rents and profits will be 
paid to them.” “Similarly as atated to the 
AtaSf where a settlement is made in favour 
of one’s walad ( child } and there Is no taoM 
existing at the time, but there is a grandson, 
the Income of the teagf will be given to the 
grand-child until a child is bom to teabi/," 
citing Baddul MwkhUtr, HI. 841. 

'■ Ball. 11. 216 ( tt. 6-12 ). 

e Bail. 11. 217 (par. 3). 
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the benefit of a aeries of persons succeeding one another, Skotion 486. 
it is (in accordance with Shiah and Shafi‘i * law) valid if (Siiiauand 
the person who ia entitled to its benefit in the first instance IC Hrst beno> 
is at the time of its declaration^ in being, and coinfjetent 
to take beneficially under a ‘ waqf,’® and notwithstandin.g 
that a succeeding beneficiary is not in being or otherwise 
not competent to take beneficially under a ‘ \vaql.‘ Where 
the said person is not in existence at the same time, or is 
incompetent to own property ^ [or is incompetent to Ije a 
beneficiary under a ‘ waqf,’ under this section^] in accord- 
ance with what is stated in the ‘ Sharaya’-ul-Islam ’ to bf 
the more approved iihiaih opinion, the ‘ waqf ’ fails, not- 
withstanding that the next succeeding beneficiary under it 
is in existence,® or is competent to own property [and to 
be a beneficiary under a ‘ waqf,’] sed qu'iere.'^ 

(2) According to Hanafi law, where a ‘ waqf ’ is pur- <uanau i»w). 
ported to be made in favour of a person who is notin being, 
orwho cannot be ascertained at the time of the declaration, 
the benefit of the ‘ waqf ’ will, until the time (if any) when 
the said person comes into being, or can be ascertained, go to 
the poor or to the other religious, pious or charitable object 
to which the ‘ waqf ’ property is dedicated, or, sembh, to the 
next object mentioned in the dedication as being entitled 
to succeed to the benefit on failure of the said person. After 
the time when the said person comes into being or can be 
ascertained, it will accrue to the benefit of the said bene- 
ficiary.® 

ExplancUion . — According to Hanafi law a child is con- Period of 
sidered to be in existence at the time of the declaration 


t MuAaj, 231. (Bk.23, i. 1) wliore It is said 
llittta mqf made vitliout designating au 
orlghud beneficiary capable of enjoying it Im- 
medtartely is void ; (c. g., “ In faTOur of the 
obild 1 sliall have ’* ) ; but a wagf Is valid 
when one ot the intermedihry beneficiaries does 
not exbt. 
f Sen p. «02. n. 4. 

a Of. Mdhonud Ahtanul'a v. Ainarehaiul 


SojKfM ( 1889 ). 17 Cal. 108 : 17 I.\. 28. 

* The instance given is that of a slave. 

a This is not expressly stated. 

0 See the footnotes to s, 485 (i). 

1 There might be great dilDcalty In fatving 
this view of the law and the Court may elect to 
follow a dllToront view as it is empowered to 
do; see a, llA, above. 

8 See comment. 



604 


‘WAQF’ ; OBJECTS OF 


Skction 4S5. of ‘waqf’ if it is born six months thereafter quaere 
whether the Shiah law is to the same effect. * 

(3) Quaere whether in regard to ‘ waqfs ’ to which 
the Waqf Act does not apply the rules mentioned above 
apply to any, and if so, to what extent. 

Subsection (2), above, states what seems to be the principle of the 
following ; “ If one should jnake a settlement on the heirs of Zeyd, and 
Zeyd is living, thci-e is nothing for his heirs, and the whole produce 
passes to the poor. But if Zeyd should die, the whole of the produce 
)nust then be divided among his existing heirs, according to the number 
of them . males and females .sharing alike, and if some of them should 
(lie, their shares would belong to those alive at the time of the coming 
of the produce ; while if only one survived, half of the produce would 
be for him and the other half to the poor.® If instead of the heirs, ho 
should say ‘ the children of Zeyd, being such an one, and such an one,’ 
naming them up to five, none but tho five would be entitled, and if a 
child wore born subsequently he would have no share.” ’ 

( 6 ) Th^ ‘ Wuqif " an a Beneficiary^ 


2. the ‘ waqlf ' 
may be 
beneficiary 
under his 
own ' waqt ’ 
Under 
Sunni law 


486. (1) A ‘ waqf ’ may, subject to s. 480, above, be 
validly constituted according to Hanafi law in favour 
of the ‘ waqif ’ in the first instance,^ and then for other 
beneficiaries, or in favour of the * waqif ’ after other bene- 
ficiaries named therein.® 

(2) According to Shiah law the ‘ waqif ’ cannot reserve to 
himself any benefit under the ‘ waqf ’ ; provided that 


1 Boil. T. 568 ( par. 3 lost sentence ). 

2 The Sharava'-til-liilam seems to point Uie 
other way : BaU. II. 214-216. 

• BoU. I. 574 ( par. 3 ). Cl. “ Where a unq! 
IS declared for the benefit of /aid’s children, 
( nnd Zaid has no children existing at the time) 
or for a matiU which has not been weeted, 
the appropriation Is valid, and the rents and 
profits will be applied to the support of the 
poor, until children are bom to /aid or the 
is erected."— fofaiwi Khan, III. 

310. Syed Ameer All ( I. 322 ) cites a passage 
to the same etiect from the Raddul Muthtar, 
641, which refers to the Imadia for the propo- 
sition, and then continues: “In the N<ihr~tU' 
FiUs it is stated further, that when the object 
for vblcb the settlement Is made has not come 
into actual existence, but tho purpose can be 
carried into effect, the rents and profits will be 
ap^ledto that purpose so fat as it is possible to 
do so. Vat example, when a man makes a grant 


for the support of students of a tnadrosaa which 
has not been erected, if lectures are given to 
stndents in any other building, such students 
ore entitled to support from the teaaf." 

4 BaU. I. 574-576 

5 Falmalribi v. AdvocaU^Qenetal of Bmbay, 
(1881) 0 Bom. 42. 

6 Ball. I. 587, 586-586; Hed. 287 {coL 1, 
par. 6 ) ; LwhmiptU v. Ameer Alum ( 1882 ) 0 
Cai. 176; 12 Cal. L.E. 22. 

7 Ball. II. 128 ( par. 3 ) Imam Muhammad 
held the same view : Hed 237. In EaKb Hot- 
tein V. Mehrutn Beebee, ( 1872 ) 4 . N. W. 166 ; 
the tmif purported to reserve to herself for 
life two-thirds of the Income of the wag/ pro- 
perty, and devoted the rest to ehftrir,^ i)i fl and 
religious purposes ; tho reversionary uiatft as to 
the two-thirds were held void. The decision 
would be different under the Wattf Aot imi— « 
the ttansaeUon U govecned by SUah law. 
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* WAQIP ’ AS BENEFICIARY 

where the beneficiaries consist of a class of persons, and Sectios 4&0. 
after the declaration of the ‘ waqf,’ the ‘ waqif ’ comes 
under the description by which the said class is identified, 
he may participate in its benefit, and the ‘waqf’ does 
not thereby become void.^ 

(1) The following are illustrations of valid dedications by way of //fwtwWon. 

‘ waqf ’■ according to Hanafi law : — 

(а) “ My land is a ‘ sadaqa ’ settled on myself.”® 

(б) “ I have settled my land on myself and after me on such 

an one and then upon the poor.”* 

(c) “ My land is settled on such an one and then upon me.”® 

(d) “ My land is settled upon my child, and after him on thepoor.” 

(c) “ My land is settled on my child, and the children that may 

be born to me, and when they fail, upon the poor.”* 

(2) According to Shiah law the dedications (a) and {b) above arc 
void ;® (c) i.s void so far as it i.s a settlement on the ‘waqif ' himself;’ 

(d)and (e) are valid.® 

(3) W makes a ‘ waqf ’ for the benefit of the poor, or for law^’ers, 
and W subsequently becomes poor or a lau-yer. The ‘waqf’ is valid, 
and W may participate from its benefits.® 

(4) W, a Shiah, makes a ‘ waqf ’ with a condition that the ‘ waqf ’ 
property is to revert to himself in case of need : the ‘ waqf ’ is void, but 
the property will remain in the condition of ' hoobs ’ ® until the 
occasion should arise, while if W dies it will devolve on his heirs.*® 

It was stated prior to the Waqf Act that appropriations in the 
nature of a settlement of property on a man and his descendants can 
only be treated as validly falling under the designation of ‘ waqf ' 
when the term ‘ sadaqa ’ is n.sed ; “ even .supposing they could be so 
treated, it would bo necessary in order to validate such a waqf,' that 
the ‘waqif’ should reduce himself to a state of absolute poverty."® 


1 BaU. II. 210 ( par. 1 ). 

t Ball. I. 607-568. 

a This is In accordance with Abu Yasul’a 
opinion, who takes a dedication In perpetuity to 
the poor as Implied. According to Abu Hanifa 
and Imam Mohammad It would have to bo 
expressed.— Ball. I. 567. But see s. 480, above. 

« Ftaknabibi v. AdromU-General o/Bombav, 
( 1881 ) 6 Bom. 42. But see s. 480, above. 

5 In which ease, the child who may be In 
existence at the time of the produce, enters 
Into the benefit of the mef, whether or not he 
were bom at the tine of the 4o41c6tlon, But 


SCO s. 486, above.- 

« Ball. II. 218 ( par. 3). 
f Ball. U. 220 ( Thiri). 

» Ball. n. 210 ( par. 2 ) ; Bnillle spells 
the word Boobs ; it seems however that it should 
be pronounced babs ( with a tasra as the vowel). 
The word Is said to mean " dotenOon.” The 
distinction between hobs and leog/ seems to 
be that the former Is not perpetual, nor does 
Its creation Involve a relitfoua mottva. 

0 Mahomed Uamidulla Khan v. Lutvd 
Hm, ( 1881 ) 6 Cal. 7<4 ; 8 C.L,E. 164, 



006 


‘WA9F’i OB.TECTS 09 


Section 487 Other Individuals as Beneficiaries. 

H ”s^it Tf hold, previous to the Waqf Act, that grants 

imtMiii .1 to an individual in his own right for the purpose of furnish*- 

iug him with tlic means of subsistence, could not validly 
form the object of a ‘ waqf. ’’ Seniblr, they arc valid under 
the Waqf Act.^ 


Uraut for 488. A ‘ waqf ’ purported to be made in favour of the 

no*t vai^r rich alone is not valid. Where the beneficiaries consist 
of a class of i>ersons some of whom may be poor and 
others rich, sembJe, the benefit of the ‘ waqf ’ property 
must be applied for the poor alone out of the said class. ^ 
It is stated as an exception to the rule, above, that the Idndml of 
the Prophet may validly be made the beneficiaries under a - n aqf.’ 

On the other hand, it is said in the ‘ Patawa 'Alamgiri ’ that a 
‘ waqf ’ for trav ellors is valid, but it is to be .applied for the poor amongst 
them to the exclusion of the rich * Syed Ameer Ali however cites 
the following from the ‘Fath-ul Q.adir ' : “The ‘wakif ’ may give the 
produce to whomsoever ho likes, and the reason of it is that though 
a desire to approach the Deity should form the ultimate motive of all 
‘ wakfs,’ yet if without such on (immerliate) desire, a person were to 
dedicate a propcity in favour of the affluent, the ' wakf ’ would bo valid 
in the same way as a ‘ wakf ’ in favour of the indigent, or for the purpose.s 
of a mosque, for in giving to the affluent there is as much ‘ kurbat ’ 
(ne.arnessq as in giving to the poor, or to a mosque, and though the 
profits may not have been [expressly] given in charity [to the poor] 
on the extinction of the affluent, yet it is ' wakf,’ and will be treated 
as ‘wakf’ before their extinction.’’® 


A female, 
noD'HIuBlIm, 
or * waqlf ’ 
falorelf. 
competent. 


§ 5.— Administration of ‘ Waqf."\ 

(1) The * MiUawalW" 


(<i) Competence 

489. (1) Competence to 

I Kunen Fatima v. Saheba Jan (ISG7) R 
W ». 318. 

* See rommeot to e, 407 a, above. 

* Ball. I. .000. The rale seems to be subject 
to the rule that objects of public or general 
utility are valid objects of nm/ and no 
person .is dioquaUfled from benefiting under 


to be ‘ MutawalK.' 

be ‘ mutawalli ’ is not affected 


Kagfa tat such objects on the ground of his being 
possessed of riches; the rule Is farther made' 
lUfflcult of application os the expresdon " rlih ” 
is not capable of precise definition. 

• Or ** approach to God.” 

'i Ameer All, 1. 104 ( par. 1 ). The ( > and ' 
( ] are those of learned authors. 
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fcy sex or religion,' nor by the fact ol being the ^lotion 489 
‘ waqif.’ ® 

(2) ISubiect to sub-section (3), below, where an infant Minor or 
or person of unsound mind is purported to be appointed incompetent 
as a ‘ mutawalli ’ his appointment is void, 

(3) Where the office of ‘mutawalli’ deiolvps upon . Mutawaiu • 
a person who is a minor,'* the Court may aiipoint another 

‘ mutawalli ’ to act in his place durmg his minority. * 

(1) Ihe ‘ waqif ’ may appoint himstlf mutawaili ** iiiunraiwnt. 

(2) A female is competent to be ‘ uiutaw alli *• 

(3) A non Muslim is competent to be mutawalli 

(4) A body of peisons constituting atommiftei max be cntiustcd 
with the admmibtration of the waqf * 

(5) A Shiah may be the ‘ mutawalli of a waqf made by a Suimi ® 

(b) The Ofiicial Tiustee may (with his lonsciit) be appointed 

‘mutawalli’ of a ‘waqf’ which has no rehaious puipose bx the deed 
(ontainuig the declaration of ‘ xvaqf’ , provided first th it the consent of 
the Official Trustee is cited in the declaration,’ and secondly that the 
Official Tiustee cannot lawfully be appointeil ‘mutawalli along with 
any othoi person but he shall, wheneveiappouited, besole ‘mutawalli 


I nahvm Balih Vo»(V ttaj\ Amed (mZ) 
IQ iDd Cas 0 

* In other aor hciiiR a fomiU , or a 
non Muslim, »Uhs not make i piraon hk >in 
pitent to be tiu mutaoalU ind the uaitf 
may dcilate himsilt to hr th" mtUtiallt. 
^ee tB (1), (S), (3) below and tlic footnotes 
thereto But wlien Iht idiniinstrati n ef th 
ua^/ involves the posstiisioii of quUifkatii na 
having reftrciici ciUitr to siv or religion, or 
to any otiiir matter, a per on wlio dns not 
possess the sal I iiiialihiatioiis e inuot it is 
obvious, satisfactoiil) perform the dutitsif 
mutanalli It in thi east of siuh i uaq/ tli 
( nurt has to ehoost fioni riial eoiu|iLlitor 
the less qiialified person mil cerCaiiily net It 
selectee], and the tenure of such i persin imv 
be pccuUarlj lUble to attack bv riviN 
fq, a male miy be prictieallv disqualified 
to be the ttutbiiuilh ol an Institution peeiihirlv 
for the benefit of fe males Cl g is to u In n 
le male 8 disqualified If Indiauiriists 4et s lu 
a Hed quaere as to infant , (&yed liaeau) 
RasM v (tfewaM) AaemO) 40Mad 041 J) 
Mod L J 348, 35'i e f the Indian IrusU Act 
a 10 

a See comment Em Ahmad v Ehatun 
Betam (1010) 3!) AU 288 (the head note do s 
not state that the ofliec hod 1 1 all Intents 


and piirpists devolved upon the minor) <syc{ 
Uaean) Razi v (fftua/i) Ah (Ulb) 4U Ma<l 
041, 918 

Boil 1 591 II, 314 Muhainmid ilm 
Alfizl H stated (Bad I oOl) to have slid this 
(iir that the a»9i/ may Ivw fully declare himself 
mulawalh according to lU) Ihe autlior u( 
the Utdaya (Tied 238 tol ii) st ites that 
It Is < onsidi red very diuhtful uliethir Imam 
Muhammad 8 view was to the same, effect Ina 
nil eh as tlut expoiii nt ef Hanall Uu requires 
itrinsfer of posse sun tJ the mutauaU 's 
eoiiunent to s 4JO Klow 

« Wahid Ifi V AiAruff Ah (188.) 8 I al 
712 10 t d I R 529 eveu tor the liniporal 
atfairhof imosiur isinifu Hua Bibn v Mubsatn 
'bherif (1867) 4 Mad Ht 11 21 l>/Mhoo Ranoo 

V Aja Mahnnel (1908) 24 t tl 118 Umter 
hhaiiiim\ A x/fsooNi AAounm (1S07) I S 1) V 
214 Die d Jaiin Rrbe \ A/din’ih Rarbrr 
( I *1 IS) 1 I niton 14, 

7 \siu the ease of Iiim* V M isji 1 Bombay, 
see s 492 hxplanatiun I (i) 

» Dogal Chund Mull cl v Keramut Ah 
(1871) lb WR lib But see ishtthoo Ranoo 

V Aga Mahomed (1900) 34 Cal 118 (pq) 
Babl lady not Iniompetcut but not proper to 
be mutttualh ot sbioli endowment 

9 otBcial trustees Act XVII, of 1864 
H S-IS. 
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‘WAQJJ*. ADMINISTRATION 


bjiiOXiON 489 (7) Piopeity* whioli ib dedicated by way of waqf for a 

ittunraiota (hantable purpose* may vest m the Treasurer of Charitable Endow 
inouts ^ (m the same manner as m a mutawalli ' by order of the Local 
C ovoinraent made on an application by the waqif on such terms as 
to the application of the luoperty oi the income thereof as may be 
ijjrced on between the said Grovemmeut and the vv tqif provided 
that the duty of a Iministeiing the waqf piopeity will not be imposed 
upon the said Ircasurei by the vestmg ordci noi unless the said 
Govcinment with the concutronco of the w iqif settles a scheme foi 
the ailmmistiatioii of the projicrty so d cheated oi projiosed to be «o 
<ledicatel On the schtitie being so settled the saidlieasuier becomes 
the mutiwdli of the wvqf * 

(8) When the office of mutawalh entails the jierformance of 
iiligious or spiiitukl duties which cannot be performed by females* 
11 minois or non Muslims they are disqualihed horn acting as muta 

w illi oi sajjvdanashiii ® but where females* are e\cl ideil ’ it does not 
necessaiily imply that the male descendants of female members of the 
fimilyofthe waqif or of the last mutawalli will also be excluded * 

(9) A mutawalli who has been once iimoved fiom his office foi 
neglect or misconduct in his office may bo re appomte I by the ( ourt ® 

(10) If the duties attached to the office of a partieul ir mutawalli 
lie such thit ho is in the position of the h Ider of an office or dignitv 
which may have been ongmdly coiifeiied on a single individual, but 
which in course of time has become vested by dcser nt m more persons 
than one in such a case in order to avoid confusi n oi an unseemly 
scramble it is not unusual and certainly not improper for the parties in 
terestod to irr ange among themselves for the due execution of the functions 
belongmg to the office in turn or in some settled uidei and sequence 


I Chantablo J'lidoirmeiit Act VI oI 18 0 
1 Cbantable purpose in I des rebel 1 
tie poor education medl al relief and the ad 
vancement of any other objeU of general pub 
I utility but does not include a p rpose whl h 
r latcs e\cluBi>ely to religiois teaching or 
orehlp Vet V I of ISOO 

3 Ch ntableEndovmeits A t VI ot 1890 
* Hus$at i jB bee V H tttain Sltenf (1867) 
4 Mad H C R i Mujavar Ibrahim Uibi v 
Vuiavar Eutsai i Hhenff (1080) 3 Had Ooflemale 
1 squahfled from b ing mujaiar ot a dargah) 

Cf as to minor being tajjadanathm of a 
I rgah or shrine Piran v AbdtU Karm (1801) 
IJ Cal .03 210 220 

6 Of Shtthoo Banoo v Aga Muhotnei Jaffer 
Bmdaneem (1006) 34 Cal 118 

1 Through a female Is always compete U her 


sex may male h r in apsblc of performing the 
duties hence «n)!( for the office Sees 480 (1) 
X d fobtno «s thereto 

d Shelih Karmodi i v Alam Khan (1889) 
10 Bom 110 

i Bui I 598 590 

0 Bam wthan ChMj v Uunmppa ChOtu 
(1006 *>»Mad "Sd 314 139 144 affirm 
g 7 Mad 1)^ 108 This Is a case referring 
t tie manager of a Hindu temple who by 
V rtuc of h 8 office was the admimstrator of the 
property attached to it Where the wag/ provides 
for individual beneflciariea or where a iahgv 
is given m perpetuity to a person and his 
descendants it la not unusual amongst the 
parties oncerned to come to arrangements 
similar to tliat which was approved by the 
Privy Com II 
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“Tlio Iasi iiifiiinibonf ran on his (l«*alhh(‘fl noniii)at(‘ liis suooossor. Srction 4S9. 
and such nomination would ho valid without anv jud ivia! order Bui 

>'y ' 

in ordor that tlio nomiuatioji may ho ofTootivc, it is m-ci'ssary lhat iho wiim ’ ni his 
person so appointed shoiihl ho adult aiul possossisl ot u idcr-iandinfr. 

In the ‘ hatawa ‘Alamgiii ' the rule is thus slated . ‘and it is a couflitior. 

to iho validity (of the appointment of a ‘mutawalh ') that he should 

he adult, and possessed of umlcrslandmg ; and thus it isstalisl m the 

‘ Balir-ur-llaik.' Mr. Baillio in tlie first edition of liis Digest di 1 md. 

give the iiKuvning of this jiassago, hut it ax^pears in the second editin’ m 

the following words. 'But ]>uherty and under«tauding aie e-^iiiti.d 

in all eases to a valid appointment ’ . . Tho olhee of ‘mulaualli 

is an office of ])ersoiial tiusl, and a person who eannot di-rharge the 

fliitie« of tlu' trust personally, nor he re,]M.nsihIi foi their dm* diseliflrge. 

eannot ai)]ioint a ilejiutv The sam«' ei ndition is laid down in the 

‘Duirul Ilfulitar.' and the Fatawai Kazi Khan' ih.iii a minor cannot 

he ai^pointed a ' mntawalli. 'I'Ik leaned pleader however contend'-' 

uimn the authority of a passage in tlx' ' \lamgiii' lin’d the apjioint- \piir)iMfm.‘iit 

ment of a minor ' miitaw.illi ' is imi invalid, hut remains in ahe van ee . 

until he attains his majoiilx.’ But that ]>assage mu>t ho road with 

the previous condition which insists uimn puhert \ a-- a sine ipia non 

As a inatti'r of fact, howexm-, it refers not to a cr.i-e of express ajijioml- 

ment, hut to the devolution of the office hy virtue of .some jirovision Di-imsMi siu'il 

infhetnist deed, orotlierw ise.^ For examplea •wa<|fn.una‘ may jirov id e 

lhat the ' tanlial ' should he (‘onlined to the mah’ de-cemlant s of t ‘ ' oihnt.’ 

upi'ii iiiiiior. 

‘waf|if ' or the memhers of apaitieiil.ir family, and it nnu happen that at 
some time the person on whom the olliee devohes' hy virtue of this 
provision, is a minor Thelaw therefore jnovides that m such cases the 
Ka'/,i should ajipoint somehody to diselnirge tin’ duties duringthe minority 
of the ‘ mntawalli,' who should get the office on attaining imijority.' ■' 

In Kngland according to the Trustees Act l.S,'')0. s. 22 thi’ f'ourt is 


1 .Src also (Sueil Tlasmi) liuza Kuhih v. 
(Untan) Ali, Salnb (1*110) in M.i.1 'MI, 'OS: 
J3 Mail. !.. .1. 3 IS, 353 

* W’luTc it i.s laid down 11i.it ii tlir mitiif 
appoint.'! 11 minor , .is solo iiiiilnicalli witlnml- 
tlioru lioiiia an adult, joiiiod to liim, tlio Q,ui 
shall appoint sumo oUut pcison to oOiri.xtp 
during the minority ot the ••..ad ijiiitiiwalhx, 
and where an adult and .i minor are joint 
mulanaUit, the Qazi, may I'llher .ippeint .some 
person to represent the minor who kIiouKI ai't 
with the adult mulaira'li, or m.iy empower the 
hitler to represent the minor.” -rtoAr-M/ /laiq 
V. 3'31. Cf. al.so \meer Ml, J. 31V, iiliiej /In,/,/- 
«t-)/>iU/!iir \ll. ivm see .also .1/0,1,,/ N 


h/infni lifnum (lOlG) 3'.l .Vll dSs , (^„,.,/ //a„ju) 
V. (U'l^an) Ah (I'Jli!) 40 M.id 'HI 
1 Pmin V. AhMKimm {I8'.U> I'JC.U. ior,, 
Jl'l (Ameer VIi. .1 ), /.>,c AfiW,i'l hhnliin 
I 111 16) 3*1 Ml 28S; Ihuan) l{n:n 

\ (.Hawaii) Ah (I'Ui.) lo Mad "II The jiidu- 
mi-lit III Milhuw.'A tin- hull \ Al'thll Lalilf 
(l'M'2) .IT Uom. 117, 151. refeis t„ Uie laet 
th.it the e\eeiitoi' til tlie l.i't mutaU'nlh, 
I'ted as «iuli diiriie.; the iiimonti ot Iih son 
who w IS el, Mill d to he III,' lie\t MUtftlcnlh 
.i-id I'.iM' o\el ill.liee loihe -.lid -on wlieii he 

.iM.iiiic ,I m.ijoiip . el “Mahommedan Law " hy 
tim’"' Ml I *{I7. (ilini; //,„/, /„/ Mii/tnr. 111. 
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‘WAQF’ : ADMTXTRTRATrON 


Section 489. 

AppolntitiL'iit 
by Court. 

Analogy of 
English law. 


Competence 
and qnaltflcntion. 


.MAnagcmeii* 
b> turns. 

English la^^ . 


Failure to 
appoint or 
noinlnutc 
‘ imitawalli. 
Hanall law 


ompowoml “ whenovor it shall bo oxj)C(licnt to ajipointanowtnisteoor 
nowlriisloos toiippoint now trustees “ in substitution for or in addition 
to any existing trustee or Irustoes ; and under this power the Court may 
appoint a trustee in theplaco of an infant trustee appointed by will, but 
the order is to be made without prejudice to an application by the infant on 
his coming of ago to bo rc.storcd to the trust.' Compare tho Indian Trus- 
tees Act, 1866. s. 17, and the Probate and Administration Act, ss. 32-34. 

Compoteneo to bo ‘mutawalli’ must bo distingiiishoil from being 
qualinefi to discharge its duties satisfactorily. When tho question is 
brought before the Court, there is nsniilly some dispute or competition 
and in .such cases, of course, t]je person best qualified is chosen ; and 
though the power to appoint a deputy i.s specially recognised, a person 
who can jicrsonally discharge the functions has no doubt a qualification 
which ouo i\ho must noco.ssarily employ a deputy cannot have. But 
because a por.son is not a])])ointod by the Court, it does not follow that 
be or she is incompetent to bo ‘mutawalli.’^ 

Attention is drawn to illustration (10). above, referring to arrange- 
ments for the management of * waqfs * properties in rotation. 

'Pile position of infant trnstce.s in England is far from ch'ar,® and it 
Mceins that there is a similar doubt in Muhammadan laA\ as applicable 
in British India. 

(?0 Appointment and Removal of ‘Mutawalli' and his Snercssor, 

<1) Fait me lo Appoint a * MiitairaUi' uhni ‘ Waif ’ Dcciarcd- 

490. WliGii a ‘ waqf ’ is purported to be created but 
no ‘ mutawalli ’ is appointed or nominated, * — 

( 1 ) According to Abu Hanifa’s and fmam Muhammad’s 
exposition of Hanafi law, the ‘ waqf ’ fails ; according to 
Abu Yusuf’s exposition the ‘waqf’ takes effect and tho 
‘ waqif ’ becomes the ‘ mutawalli.’'’ 

(2) According to Shiah law the ‘ waqf ’ takes effect 
and the beneficiaries under the ‘ waqf ’ are authorised to 
administer it. ^ Quaere, whether according to iShiali law where 

1 lie Shclmrriline (1801) 33 L J. (v.s ) of nominal iiig li> liw plncp another for flip timo 

('ll 171; He Jlnint (188.3] W N. 220; He hPing, and wlien llic muUiivalU appointed by 
Tiillahre fl8«.',l W N 101. Cf. Hadej v. Ilaikes ttie tvaUf arrUos, tho trust will revert to him.’ 
(l.s(ii)32 lloav. 40.3. —Ameer Ah, T. 318, citing “ Falawa-'l-Anka- 

2 Cf Shnlmo Banoo v. Aga Mahomed ruvia U. 217 from Asaaf." 

(imifi) 34 t'al. 118. Ball. I. 501. Sec comineiit and the table 

< I [. Inman v. Inman (1803|J 15 Eq. 200. showing the dltfcrences of views held as regards 

■I "It till- iridif appoints as mnla'ralli <fvj7/s; in the pomnient to s. 4r,7A, above. 

.1 pci-on wlio j, 111. tlie K.i/1 has the power o Ball. 11. 214. Sie loinimiit. 
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the object of the ‘waqt ’ is not to benefit specified individuals, 409. 

but to promote works of general utility, and the ‘ waqif ’ has not 
appointed any ‘ mutawalli’ he himself becomes the'mutawalli. ’ 

Though tho strict law is as laid doAvn in s. 490, above, tuo sigiiiiicance SiKnintanw of 
of the fact that no ‘ mutawalli ’ has been appoiiitccl must not be over- < mutawalli.' 
looked. For, in a great number of cases, if no ‘ mutawalli ’ is appointed 
there is no agency for giving olTect to the declaration of ‘ vaqf.’ It may 
theroforo bo a question in sucli cases whether the ‘ watpf ’ did indcc I in- 
tend the ‘ waqf ’ to take effect, notwithsttinding that he appoi riled !■ • nmj 
to be administer it. The author of the ‘ JIhlaya ’ h.as pointefl oiii Hio con- 
nection between the question of transferring possession to the ‘ mutis 
walli,’ (some considerations rofciTiug to which matter ar<* mentiomxl in the 
comment to s. 462, above) and lothe prcsi-nt question.^ Itis obvious, how- 
c\er, that when the ‘ watpf ’ luis himsell been giving oifoct to the ■' waqf,’ 
the fact (hat he has not formally aiipoiatod any one ' mutawalli ’ has jio 
suchsJgnjticanco asisabovo mentioucd. These considerations CA]>Iain the 
1 iow that in the absence of any one else being appointal ‘ inutaw cdl j, ' the 
‘ waqif ’ must h im&olf be considered such, and show the comicction between 
s. 490 and the rule of equity that a trust never fails for want of alrustco. 

(il) AppoiiilMcnt of sHcct^tor lo a ‘ * 

491. (1) The ‘waqif’ may validly provide in the .'’‘■'"''’foiis i>j 
declaration of ‘ waqf’ for the maimer in which, the person by ‘apointmi'flt 
whom, the conditions on which, and the period for which, 
the ‘ mutawalli,’ and his successor may be appointed. ^ 

(2) The rules for the appointment of a successor to the J^rcctions. 
‘mutawalli ’ may be laid down by the ‘ waqif ’ orally or m 
writing ; and, in tlie absence of writing, they may be infer- ^ 

red from the evidence of provaihng usage. ^ 

(3) The Muhammadan law is strongly opposed to the luiKutauui 


* lied. 238: see ill (1) to s. 480, above, and 
footnote thereto. It will bo observed that the 
Shiah law asrees on a sreat many points with 
Imam Muhammad’s exposition of Hanalllawr. 

a Ball. I. 502; (Khajeh) Sahmullah v. 
AMul Kkair (im) 37 Cal. 263 U Cal. W.N. 
407. Cf. AdooaUe-Oeneral v. Fatima SuUam 
mam (1872) Bom. H.C.ll. 10. “If the 
wak-if or Kazi makes a condition at the time of 
appoliitlug a mulaivalli that he should have 
the power of transferring the trust to another 
and substituting tli.it oilier in his own plaec, 
liy a sitiiitd-i-waif or wasud, sliould necessity 


arise for it, such a cendition would carry with 
it the power, on the part of the mutaicalli, 
to aiipoint another viutumlh during Ids life- 
time, or in death-illness": Ameer All, 1. 357 
citing the AnJaa-ul-IWtsatl. 

« {Shah) Oulam ItaliumUilla Sahib V. Mahom- 
med Atbar Sahib (1S75) 8 Mad. H.C.H. 63. 
I’f. Abdulla Edrus v. Zaiii Sayad Ilassan Edrua 
(1888) 13 Bom. ri.l.'i . Imad Miya Banemiya 
V. Wahadani Beynm (".'11) 36 Bom. 308; 14 
Bom. L.ll. 120 ; Stmad Muhammad v. FatUh 
Muhammad iWi\) 2Ji'.il. 324.22 I. A. 4; f'oun 
of Warda \ llahi BaUiah (1012) 40 Cal. 207 (P.C.) . 
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SliCTioN 41)1. attaching ol any right of inheritance to the administration 
of the ‘ waqf ’ property ; and Avherc a custom is alleged to 
ii(r<'.iit.iiy the effect that the right to be ‘ nnilawalli ’ devolves by 
• Miui.iw.iiiii-hii) ■ primogeniture, it must bejn-oved not only that each succes- 
sive ‘miitawalli’ has been uniformly the eldest son of his 
predecessor, but also that he succeeded by right of primo- 
genitun* and not by right of a])pointmentJ 
Mjj.uiii n.iMun ’ ( | ) Wdicie thc objcct of a ‘ waqf ’ is a j eligious institutioji, 

and it is essential that the ‘mutawalli’ or ‘ sajjada-nashin ’ 
should have certain (jualitications wliich succession by 
descent would not ahva\ s ensure, it will be [)resumed that 
the succession is not to go by descent.^ 
liiiiMwii. Tlio (IcdK’iillou lUiU \.ili<ll_\ piovido tli.it .M .sji'iiil'l Ixi ■iiiiitiiwfiilli 

till A iUTivos.ortbjvt M dumlil Ik* ' niutiiwjilli m> loiiy lio ifiiuiiiisiii 
I^asiah, or ,M should h<* ‘ luuUvv alii ' till ho marrios, or that ho should 
111* ' imdawalli' lor Ido, and oa Ms death Ma shuidd Ijo ' mutawalli.'^ 

492. Iti the absence of any express or implied pro- 
N'ision in thc declaration of ‘ waqf ’ lor the appointment 
of successive ‘ mutawallis,’ ‘ — 

(1) the ‘ waqif ’ is entitled to make the a])pointnicnt 

(2) after the death of thc ‘ waqif ’ the (*Necutor, or the 
survivor of several executors, of the ‘ waqif ’ is so entitled ; 

(3) on the death of the said exeeiitoi or surviving 
executor it is within the jiuisdiction of thc Court " to ap- 
point a ‘ mutawalli. 

1 AUutlaLilrii.\\ Xiuii Snyad Wusait Edni* * Sri I ion-: lOi: Lo - l!>2a .sl'OuUl In; iou<l 

(ISSS) la iioiii h:>:> , Phutmiilii, Ilaji AMnUa tii^ullirr in tlic lirat ciliUon of this work they 
,Uit«a<S«*if((l‘JI3)SS,M!i(I. UK; AUmannM y nil tosrthir loi i.inl s i;)2 
Abdxt Subkan U9IW 43 Cal. 467, 473, Ntantal '' Admcahi-Ouiera ly. t'altma Siiltan\ Begum. 

.l/i V. au (1910) 13 Ml I- J 20; Mar- (JS72) 0 ISoiu. H. C. 11. 19; Itamzan Misin y. 
naghti ii, ‘il3, Ch. X i!4 5, G; I’mcdeiits on Xahar Himmii (1913) IS 1ml Cast. 241. 
Umlownicnt t i\. & x Al.icn. 6 sor aa to powers of the Dut-lct ami Sub- 

2 lHyedtiit \ Allah Ahmed (l.s(il) W. U. ordinate Judges, Alimanessa, Btbi v Abdul 

327. Cf. P<raii v. Abdool Karun (IbOl) 19 Cal. .Sablmu (l•t|.',)4;J Cal 467, 174 ; Bamzait Mietri 
203, 219-220. five al>it Suiiihrambal Animal v ifn/m, /ffniSHin (1913) 20 Cal. W.N. 1 11. As 

Vu'jiiraua (ImalKal (1911) 3S M.id S30, sol toSjn.ill Causes Court . (I’rosidency) Act XV. 

<■( o(</. the uiilgini-nt lu wliiili applic, ciiually to ol IkSJ -• 19 (rf), ( 7 ), (&) , ( I’rovinclal) Act IX. 

waq}):, Sadisiia Aij.ir’s judgment 38 ilad. at ol lss7, .second Sehed. 4, 11,18. 
p 831 lias been dissented from. 1 Bail. I. •, Phale Sahib Bibt y.Damodar 

3 Had. 1. .392 (par. 2), Batman JUitln Primji (1879) 3 IJoin. 81, PhatmuBi y. Haji 

V. Zahur Uuisam (1913) 18 Ind. Cas. 241; (1913) "JS Mud. 191 , Cl, Atimauciiva Bibi v 

Phalmabiv l/nji (1913) 38 M.id. 191. 
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Tho plaintiff had been duly appointed as the ‘ miitawalli ’ of the Skotion 493. 
‘ ilargah ’ attached to tho tomb of a saint. Shaikh Muhammad Ali 
Hazeen, and had acted for 30 years as such. Certain properties were 
attached to tho ‘dargah,* theprofitsof wbich.werc<abontRs.400aycar 
7 hodcfeiidant alleged that theplaintilf had abused the trust, and thatho 
(thedefendaut) had the right to displaci* the i)iaintin'. 1hc defendaut’s 
claim was based on the fact that his father was the executor of tho saint, 
and harl .ajiparently plaee<l tho plaintiff in possession of tho ‘dargah’ 
and the properties. The plaintiff dic<l pending the suit. The Court 
of first instance held that tho defendant should confer the ‘mutawalli- 
ship’ on either of tho sons of the plaintiff, and should not dismiss him 
except on proof of miscondu< t to the .'<atisfartion of the Court: the 
lower appellate court rr-veise«l this clecision. Upholding tho reversal, 
the Hafir Dhvani AdalatAcW, (1) that as it w.as proved that the plaintiff 
had, on hisdeath-bed, nominated both his sous to bo ‘ mutawallis ’ after 
him. they were entitled to act as such; (2) that the defendant, as the 
sou of the saint's executor, harl no right of interference ; and he was 
directed to indemnify tho plaintiff’s sons for all loss .sustained by them or 
their father lu consequence of being molesterl by thedefendaut.^ 

492a. Subject to the provisions of s. 492, above, ^ PresumpiioD tb«t 
and of s. 492b’, below, it will generally be presumed that the anthOTiwd*to 
‘ mutawalli ’ is empowered by the ‘ waqf-nama ’ to appoint 
a successor to himself and, sewhle, in the absence of appoint- 
ment by competent authority,^ tlie executor of the last 
‘ mutawalli,’ as his legal representative, may administer 
the ‘ waqf ’ property after his death.® Qiuzere, whether 
a ‘ mutawalli,’ unless he is appointed luider s. 492, above, 
or by a person authorized by the declaration of ‘ waqf ’ 
to appoint, is entitled to any remuneration witliout an 
order of the Court.® 


AWid Soban (1915) 43 Cal.467,3:4; 20 Cal. W.X. 
111. In NUmat v. AU Raza (1914) 13 .4U,L.J.26, 
where no breach of trust was alleged, the Court 
said the CWll Procedure Code, s. 92, was not 
applicable, and added: " Suits relating to dis- 
putes between parties as to who is entitled to 
he mvlamUi on tho ground of family relation- 
ship are not brought under this section." Sed 
qtiaere. 

1 Moohummad Sadib v. Moohummud Ali 
( 1708 ) 1 Sel. B. 17 ( Sudder Dlvsni Beport 
(‘al., edition of 1827 ). The real points decldeil 
‘p this case arc numbered (1) and ( 2), above. 


* Tlius tlic Falaim Qazi Khan, III. 300 
expressly mentions that the uiofif may pro- 
vide that no mvtawaUi shall have the power 
t o^ppolnt bis succeiiaor. 

» He need not appoint a relative of the 
waqif: Amir Ali v. Wazir Tliidt (1005) 9 O.W.N. 
876. 

• /.e., by the vaqtf, or his executor or the 
Court, under s. 402, above. 

3 Ball. I. 594 ( par. 2 ) : See comment. 
Hence the devotees or congregation as such 
have no authority to appoint a mutatcalli : 
Ramzan Mitlri v. Zahur Hussain (1013) 18Ind. 
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Seotion 492a. 'J’he jioints covcml by < 1 . 492a are not quite clear : The general rule 
Nomination by firgt statal in Baillio in the following terms : — 
of"hiB'''' ' (1)“ When the superintendent has died, and (a) the appropriator 

bucccssor. jj, alive, the appointment of another belongs to him and not the 

jutlgo; and {b) if the appropriator bo dead, his executor is preferred 
to the judge. But (c) if ho had died without naming an o.vecutor, the 
appointment of an administrator is with the judge.” 

This gives the authority to three persons siujcessively : the ‘ waqif,’ 
his execiul or and the Court ^ ; and makes no mention of the last * muta- 
walii ’ nominating a successor to himself. Nevertheless it is said by 


Dying ‘ mntawalU ' 
must give over 
charge to 
anotlicr— 


subject to 
appointment 
by proper 
authority. 


Right dining 
life-time to 
appoint another. 


Baillio on the next page: 

(2) “ A superintendent may at death commit his office to another 
in the same way as an executor may commit his to another . . . 

(3) “A superintendent while alive and in good health cannot 
lawfully appoint another to act for him, unless the appointment of 
himself were in the nature of a general trust.”* 

The two statements numbered (1) and (2) above are not inconsis* 
tent, as the second statement means that though the ‘ mutawalli ’ has 
no right (in the absence of express directions in the ‘ waqf-nama ’) to ap- 
point a succos.sor to him.self, any more than he has a right to appoint a 
substitute in his life-time ; yet. just as in his life-time, when necessary, ho 
may aiipoint a deputy, ^ so “at death "ho may (or rather, ‘ex necessitate 
rei,’ he must) commit the admuiistratlon of the ‘\\aqf ' to a successor, 
which, of course, cannot affect the power of the proper authorities to 
appoint his suceo.s.sor.s, — ^whether such proper authority is the ‘Avaqif ’ 
himself, or his executor, or the Court : But in the absence of the 
proper authority taking any step to exorcise the right of appointment, 
the appointment by the last ‘ mutawalli ’ must take effect — the 
more so as such an appointment far from ‘ fieri non debuit,’ was the 
last .service that the dying ‘ mutawalli ’ could perform towards Iho 
‘ waqf,’ and was necessary in order that the ‘ waqf ’ property may not, 
pending an appointment by the proper authorities, .remain entirely 
unattended to. 

What then does the third passage above referred to mean ? In 

this connection the opinion of the law officers of the Sadr Diwani 
Adal<at in ‘Mohummud Sadik v. Moohummud Ali and others’ (l)may 


Cas. 241, ((lisacntlng from Syed Amir All’s 
view ) ; but presumably the fact that the great 
majority of the beneficiaries under a «wg/ 
favour tbn appointment of a certain person, 
would lie a matter that the Court would condd- 
er In nominating a mulMwalU. 


I Phatmabi v. Uaji Afcdttiia ( 19 13) 38 Mad. 

49i. 

* Bail. I. 693 (par. 3) : See the comment 
to s. 492A with reference to the meaning of 
Hie words " in Hie nature of a general trust," 
» Ball. 1. ii'Jl (f. 0). 
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bo first referred to. They say amongst other things ; — “ It is stated SkctiON492a. 
in the ‘ Bahr-ur Raiq,’ the ‘ Tatar khani,’ the ‘ Zahiria, ' the ‘ Himadk ’ 
and the ‘Fusul ul-Amadia,’ that if the superintendent desire on his death- 
bed, to bequeath the superintendence to another, it is allowable for 
him to do so, but he would not be authorisctl to appoint a succe ssor in 
his life-time and during health ; unless the consignment of the superin- 
tendence to him have been general, that is, with permission (f»-om ih(5 
appropriator or his executor, — as ho may have roceivetl it from ebher) 
to confer it on another ; in which case he may be authorised to appoint 
a successor during health.” If this is all that is meant, then tin; tt in 
question would be tautological ; for they would mean that the ‘mutawalir 
has power to appoint, if ho is authorised to appoint, but not otherwis ). 

It is submitted that the expression “general trust'’ in the present 
context is almost the equivalent of executorship.^ The following 
explanation is therefore jiut forward: The right of the ‘waqif’ to 
appoint the ‘ mutawalU ’ devolves after his death on his executor: s. 

492 (2) ; and the executor, by virtue of such power, and as the general 
representative in all matters of the * waqif,’ may himself undertake the 
duties of the ‘ mutawalli.’ In such a ca.so the executor has a general 
trust imposed on him, viz., of being t|ie rcpi-esentative of the deceased 
in all matters including the administration of the ‘waqf’: he is 
not specifically appointetl ‘ mutawalli ’ ; but his power of appoint- 
ing the ‘ mutawalli ’ which emanates from his authority to reiJrcscnt 
the deceased in all matters, the waqf included, may be exercised by 
his expressly or impliedly appointing himself ‘mutawalli.’ Hence this 
point is noted under s. 492 f, below. 

If the views expressed above are correct, then a ‘ mutawalli ' pur- Analogy of 
porting to be appointed by the last ‘mutawalli’ (such appointer being 
neither the ‘ waqif ’himself, nor his executor) would bo like an executor 
‘ de son tort ’ or a ‘ do facto ’ guardian, who in the words of the Pri\'v 
Council* may assume important responsibilities but cannot clothe 
himself with legal power over the ‘ waqf ’ property. His position, 
however, is without doubt more favourable under Muhammadan 
law : since it is generally presumed that the ‘ waqf-nama ’ empowers 

I The olBcce of mutaivaUi and of tvati (or Deocssarily restrictcil to tlie ‘'general’’ executor: 
executor) seem to bo referred to as being of an fora “special” executors powers are limited to 
analogous nature in the i'^tea Qazi Khan, III. the speclfled terms of his authority. Cf. Atima- 
2»9, 301. It will bo noted In the Chapter on neiaa Bibi v. AMul Hoban ( 1915 ) 48 Cal. 467, 

Administration that the executor has the power 474; 20 Cal, W.N. HI. KianwMi v. AH Raza 

of nominating his successor. An executor may be <1914) 13 All. L. J. 26. 
appointed for a speelBc purpose only, but » See a. :W0.‘ above; Indian Succession Act 
the powers of appointing a nmtawaUi are «. 266. 
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Section 4U2a. each ‘ mutawalli ‘ to appoint his successor ; honco the setnble to s. 4y2A, 
above. Sec also the cases cittKl in the footnotes to the section. 

Procedure. 492u. A { 3 uit for the appoiiitmout of a ^ mutawalli ’ 

must bo instituted in conformity with s. 475 (1) above. 

492c. Ill aiiiiointing a ‘ mutawalli ’ the Court will 
prefer a member of the family of the waqif ’ to others/ 
but not necessarily the eldest member ; “ — nor is a stranger 
disqualified.'^ it has been held ^ that those who are 
descended from females are not regarded {semble, in ISunni 
law ® ) as members of the family — sed quaere.^ 

Official Tiuatee. 492d. The High Court may on petition appoint the 
Official Trustee (with his consent, previously obtained) to 
be the sole ‘ mutawalli ’ of a ‘ waqf ’ which is not for any 
religious purpose, (a) when there is no “ mutawalli ’ willing 
to act, or capable of acting in the administration of the 
* waqf ’ property, who is within the local limits of the 
ordinary or extraordinary original civil jurisdiction of the 
High Court : or (6) when all the ‘ mutawallis ’ or the 
surviving or continuing ‘ mutawalli ’ and all the persons 
beneficially interested in the ‘ waqf ’ are desirous that 
the Official Trustee shall be appointed in the room of such 
‘mutawallis’ or ‘mutawalli.’" 

sohsme. 492 e. The Court may frame a scheme and rules for 

the appointment of a ' mutawalli ’ and his successor. ** 

•Mutawauc 492 f. The ‘ mutawalli ’ may in accordance with 

Appointing 

■nooeMor to 

himself. * ^3ll' Alunanetsa v. AbdiU 

Soblian (1010) 43 Cal. 467, 473; PhatMab% 

V. Haji UuM (1013) £8 Mad. 401 , Niamat Alt 

V. AH Itaza (1014) 13 AU. J.. J. 26. .<>00 the 
illustration to s. 402, above, and 1 outra&t mirikh 
Amir AH v. Sued Wajir Budrr (1905) 9 Cal. 

W. N. 876. 

s Qvlam Hahimtiilla v. Mohummed AUtar 
(1876) 8 Mad. U.C.K. 68; Abdulla Edrtu v. 

Zain Saytd Haitan Edru$ (1888) 13 Bom. 

050. Cf. also Asheerooddaen v. Drobo Moyt 
(1876) 25 W.B. 057 ; Shahoo Batm v. Aga 
Mahomed (1006) 84 Cal. 11. 

> Cl. meikhi Amir All v. Syed Woiir 


(1000) 0 C W. N. 876 (referring to an ap* 
polntmcnt by the last mutawaUi). 

* Ahmud Uossam v. Mohiuddeeen Ahmud 
(1871) 16 W. R. 193. 

.> Shiah law dues not prefer agnates over oog* 
nates : ef. law of sueuession and of guardianship. 

6 Cl. (SheUi) Kanmodui v. Alam Khan 
(1880) 10 Bom. 119. 

7 Official Trustees Act, as. 0, 13, 8. 

8 As in the case of the J urn's Mosjld, 
Bombay. Cf. Advoeate-Oeneral v. Abdul Kadar 
JUaker (1894) 18 Bom. 401. SlmlluT roles 
prevail for many big Mosques ; e^„ Jami* 
Masjld at Delhi, 


Preference to 
members of 
family of 
' traqif.* 
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s. 492a, above, appoint a successor to succeed him at his yisc^TioN492F. 
death, but cannot transfer his office to another during 
his life-time and any appointment or nomination pur- 
ported to be made during the life-time of the ‘ mutawalli ’ is 
revocable like other testamentary dispositions. 2 

492g. The office of ‘‘mutawalli* when it is attached not 
to the conduct of religious worshij) and the performance 
of religious duties is not legally saleable ; ^ and any custom 
to the contrary is void as being opposed to public policy.* 

492h. The right of succession as ‘ mutawalli ’ of Ari.iir*tiu.. 

‘ waqf ’ property cannot validly be the subjeet of arbi- 
tration, and the Court has no jurisdiction to entertain an 
application for filing an alleged award relating to it. 

493. When the ‘ mutawalli ’ is unfit for the office, ‘ Kcniovai 
the Court may remove him, and appoint another in his 
place,® notwithstanding that the ‘ waqif ’ has appointed four" ” 
himself as the ‘ mutawalli,’ and/or has purported to 
make the ‘ mutawalli ’ incapable of being removed. 

Explanation . — Neglect to repair the ‘ waqf ’ property * 
though there is a surplus of the income in his hands, may 
be a cause for the removal of the ‘ mutawalli.’ 

With respect to the effect to bo given to the wishes of the ‘ w nqif ‘ \v,8hea ol foundet 
or founder, the following statement was luiule by Syetl Sahib Ameer ‘ ’ 

Ali delivermg the judgment * of the Privy Council : — 

“It has been further contended that under the Muhammadan law 
the Court ha< no discretion in the matter and that it must give effect 

1 Bail. I. 504 (par. 2) Wahid v. Ali Anh- Said Khan (1010) 32 All. 503 ; cf. Sundarainbdt 

ruff Hossam (1882) 8 Cal. 732; 10 C.L.K. Afnmalv, YogavanagurukM (1914) 38 Mad. 

629. See bS. 195B and 490, below, and comnieiit 850. 803, tt teq.; 20 M.L.J. 315 and uomnient 
to 8. 402 a, above. to s. 493. below; .also s. 467a (2), above. 

2 Abdulla Edru* v. Zain Sauad Uaian • 0 Ball. I. 602, (par. 1) ; 508 (par. 2); Hed. 

Edrut (1888) 13 Bom. 555. 320 (coL 1. par. 1} Macn., 70, Endowment, cose 

» Sarkum Abu Torab Abdul Waheb v. 9; Bidailoon-nUsay. Afeul Hossain 0970) 2 K.Vf^ 

Eahaman BuisA (1800) 24 Col. 77, 00-02; 420 (Shlab patties) ; c(. Ou/um fltMAttn &i{6 Aii 

Muhammad Ibrahim Khan v. Ahmad Said Khan AjamTaUadah Saib, and vice versa, (1808) 4 Had. 

(1001) 82 All. 503. Cf. Labshmanatteami v. H.C.B. 44 ; Bhurruek Chundra Sahoo v. (Mam 
Sangamma (1002) 20 Ka&.U; Kuppa Gurukal BAurru# (1808) IDW.B. 468. See also BMaim 
V. Dora Sami (1887) 0 Mad. 70. Qori Khan, m 200 ; Bohr-wRaiq V. 245. 263. 

4 Borfcun v. Botaman (1800) 24 C&l. 77, 7 See s. 501 (1). below. 

08: cf. the comment to s. 403, below . 8 Mahomed JsmaU Ariff v. Ahmed Mootla 

i Muhammad Ibrahim Khan v. Ahmad Dawood (1010) 43 I. A. 127, 43 Cal. 1086. 
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Section 493. to the rule laid down by the founder in all matters relating to the ap- 
pointment and succession of trustees or ‘ mutawallees.’ Their Lordships 
cannot help thinking that the extreme proposition urged on behalf of 
the appellants is based on a misconception. The Mussulman law like 
the English law draws a wide distinction between public and private 

J’ubllc ai)il private ^ , .... . , , , ^ .ii! 

trusts uiatin- trusts. Generally .speaking, m the case of a waqf or trust created lor 

guished. .specific individuaks, the ‘ Kazi>’ whoso place in the British Indian system 

is taken by the (Uvil Court, has in carrying the trust into execution to 
give effect so far as possible to the expressed wishes of the founder. 
With re.spcct, however, to public religious or charitable trusts, of which 
inibiic trust .s : a public mosque is a common and well-known examiile, the ‘Kazi’s’ 

in*^iirr”^'”' tli«orction is very wide. He may not depart from the intentions of 
the founder or from any rule fixed by him as to the objects of the bene- 
diction ; but as regards management, which must be governetl by cir- 
(iumstances, he has complete discretion. He may defer to the wishes of 
the founder so far as they are conformable to changed conditions and cir- 
cumstances, but his primary duty is to consider the interest of the general 
body of the public for whose . . benefit the trust is created. He may in 
his judicial discretion vary any rule of management which he may find 
either not iiracticable or not in the best interest of the institution. 

“ Illustrations of this rule arc to be found in almost every work on 
Mussalman law. And the authorities lay down that were the ‘ waqif ’ 
(the founder) to make a condition that the King »)i' ‘ Kazi ’ should not 
interfere in the management of the ‘waqf,’ still (he ‘Kazi’ will havchis 
superintendence over it, for his supervision is above everything. . . 

Wishes oi founder ** giving effect to the provisions of the siction* and in appoint- 
imst history, iug new trustees and settlmg a scheme, the (‘onrt is entitled to take into 

faciliUes for . 

uianagomeDt. consideration not merely the wishes of the founder, so far as they can be 
ascertained, but also the past history of the institution, and the way in 
which the management has been carried on heretofore, in conjunction 
with other existing conditions that may have grown up since its founda- 
tion. It has also the power of giving any directions and laying down 
any rules which might facilitate the work of management, and, if 
necessary, the appointment of trustees in the future.”* 

494. According to Imam Muhammad a ‘ mutawalli * 
2* appointed cannot be removed by the ‘ waqif ’ unless in 

the dedication of ‘waqf’ he has expressly empowered 

I J.e., the Civil procedure Code. 1S82, s. 530. /Wu'oocf 43 Cal. 1086; 43 I. A. 127. 

> AfoAomed IgmaU AriB v. Ahmd SiwUa 
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himself so to doJ According to Abu Yusuf the ‘ waqif * may Section 494. 
remove the ‘ mutawalli ’ without so expressly reserving the mlmd ul" 
power to himself. * The ‘ fatwa ’ is stated in the ‘ h'^atawa 
'Alamgiri ’ to be in accordance with Imam Muhammad’s 
opinion and the High Court of Madras has held to the same 
effect. It has also been decided that the Shiah la^’ is to 
the same effect. * 

495. The ‘ mutawalli ’ camiot discharge himself from his s. Reaigmtioh 
office, without the permission of the ‘ waqif’ or of the Court. waiu ■ with- 

out leave 

“ If the porvsou who has hwii appoiatotl ‘ lutitawalli ’ says ‘ I have of 'waqif ‘ or 
dischofgod myself,’ then ho will not be discharged, but if he tells the 
' waipf ’ or the ‘ Qa'/.i ' then either of them can discharge him. This is 
in the ‘ Qimia.’ ”® Cf. the Imlian Trusts Act, s. 71 . 

495a. The ‘mutawalli’ camiot during his life-time TransftT, 
transfer his office to another ; mucli less sell it.^ 

495b. If the ‘ waqif ’ or his executor purports to 
appoint himself the ‘ mutawalli,’ or acts as such, it does 
not deprive him of the power of transferring the office of 
‘ mutawalli ’ to another under s. 492, above.® 

(c) Remuneration of * Mutawalli.' 

496. (1) The declaration of ‘waqf’® may validly i- Risw*® 
authorise the ‘ mutawalli,’ appointed by the ‘ waqif,’ and remunera- 
each succeeding ‘ mutawalli,’ to receive the remuneration Mstoli 
specified therein ; provided that, in the absence of any- 


I Ball. I. 5«1 ; i-f. Ilhumiek Chandra Sahoo 
V. Gulam Shnrniff ( 1808 ) 10 W.R. 458. 

> Bail. 1. 502 : Falwa is cxplnincd by .Sir 
K. Wilson a.s “ .apparently the practice In India 
under AuranRzib”: But it means more than that. 
It means that the famous Qaz>s have been In 
the habit of deciding in that manner. “The 
word Fatm Is stronger than the word valid ’• 
—Bail I. 518 ( par. 3, last line) ; of. Bail. 1. pp. lx, 
7; and comment to s. lU, above. 

« QuUtm Ilustain Saib v. Aji Ajam Tadal- 
lah Saib (I860) 4 Mad. II.C.R. 44. 

* Hidaitoonnlua v. Afiul Hotsrin (1870) 2 
N.W. 420 (no Shiah .authorities were cited). 

3 (Natvob, Khajah) Salimulah v. Abdvl 
Khair ( 1900 ) 37 Cal. 203 ; 14 Cal. W. N. 497. 
See comment to ss. 495 and 492F, above. 


6 Falam •Alantgiri, Waqf, eh. 5. This 
passage h.as been omitted bv Baillie. Its 
propiT place would be Bail. I. 594, par. 3, 
between the tlrst and second sentences. 

1 Cf. 8. 492D. above, and s. 499. below. 
Rajah Vurma Valia v. Ravi Yana Kunhi Kuhi 
(1877) 1 Mad. 235, where the P.C. observe that 
transfer is prohibited on the principle that 
delegatwi mn poteM delegare ( p. 248 ) ; and 
that sale to opposnl to public policy (p. 252). 

8 Ball. I. .594 ( par. 2.) ; see s. 489, above, 
and comment on it. 

9 BaU. I. 594 ( par. 2) ; 597. 

10 E^., one-tliinl of the Income of the 
villas, the subject of uwjfi Jvgatmmt Chow- 
drani v. Romjtmi Bibet ( 1884 ) 10 Cal. 533, 
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Section 496 . 


Nature of 
• mutawalli’s ’ 
claimK. 


Fixed by 
Court. 


Official 

Tnutee'e 

remuneration. 


■Salary as 
remuneration 
for trouble. 


thing to show the contrary, the remuneration specified in the 
declaration of ‘waqf’ is payable only to the first' mutawalli,’ 
and the succeeding ‘mutawallis’ arc not entitled thereto 
without an order of tlie Court. ^ 

(2) The ‘ miitawalli ’ may lawfully take from the income 
of the ‘ waqf ’ such remuneration as the ‘ waqif ’ may have 
authorised him to take for administering the ‘waqf’; “ but 
the ‘ mutawalli ’ does not thereby acquire such an interest in 
the ‘waqf’ property as to make it capable of being attached 
and sold in execution of a personal decree against him.^ 

(3) Where no provision is made, in the declaration of 
‘ waqf,’ for the remuneration of the ‘ mutawalli,’ the Court 
may on an application being made to it, fix the remuner- 
ation, and authorise the ‘ mutawalli ’ to take it.'* 

(4) Where the Official Trustee is appointed ‘mutawalli ’ 
by (a) the declaration of ‘ waqf,’ — he is entitled to receive 
by way of remuneration in that behalf such sum or sums 
only as he is by the declaration of ‘ waqf ’ declared to be 
entitled to receive ; “ where he is appointed by (&) the High 
Court he is entitled to receive by way of remuneration the 
commission fixed in s. 11 of the Official Trustees Act,® 

When the ‘mutawalli* had to discharge activt* and troublesome 
duties (payment of cash dole.s and distribution of 'conjee’ and clothes 
to the poor, and perfoimaneeof ‘ fatiha ’), and the salary allotted to the 
‘ mutawalli’ uas Rs. 10 per month to each of the ‘mutawallis,’ their 
Lordships of the Privy Council said ; “ The trusts too are active trust s. 

troublesome to discharge, and the petty palmy given to the tiusttes 
may accordingly well be held to have been given to them as remuner- 
ation for their trouble in this respect#, and therefore as part of the 
expenditure on the charitable objects.’’^ 

I Bail. I. 594 (par. 2); 597. o Official Tmatceft Act, a. 9. 

* Bali. I. 597. ® a half per cent, on capital moncya 

a Biihen Chand v. Nadir Hoitein ( 1887 ) rccclvea by him, and on capital moneys belnR 

l.'> Cal. 329; 16 I. A. 1; cf. {Bibee) Kuneez invested by him; threc-tourtha per cent, ou 
b'litima v. (Bibee) Saheba Jan (1866) 8 W. U. Interest or dividends received by him ; two and 
313 ; i’uttoo Bibee v. B/iurrut laU Bhukvt (1868) a half per cent, on rents collected; but the HIkIi 
10 W.ll. (o.B.) 299. Court mav allow commission at a higher rate. 

* MoMuddin v. Sayiduddin ( 189.3 ) 20 7 Bamanandan Cheltiar v. Vitna levimi 

W- 810. Marakaynr (1916) 40 M»d. 116, 122 (P. 0 .) 
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497. Tlic rule of Miiliainmadyii J.i'.v tluit tlu; remu Skctiox 497. 
iieration of a ‘ uiiitawalU ’ slioiiUl riof exceed oiie-tcuth of 
the income, wliero the ‘iiiiitawalli ’ has no beiiefieial interest 
in the subject of the ‘ waqf ^ provided that wlu're, after 
the religious or charitable objects of the ‘wacjt’ arc duly 
maintained, lliere is a suHicicnt surj^)lu.s left, and on a con- 
sideratioji of tJie nature* of the ‘ wafjf ’ the Court is of 
opinion that a higher remuneration would be Just ajid 
proper, {fsemhlc) the rule slated above does not appl}\' 

Sec the illu.stration to .s. I'.Hi, above. 

((/) liojhls, Poiarn otid Dutub'lilirs of ‘ Mniaivalli,’ 

498. The ‘ mutaAvalli ’ may do all acts that are reason 
able and proper for the protection of tlie * waql ’ proijerty, 
and for the administration of the ‘ waqf.’- 

Cf. Iiulifui Trusts xVet, s 30. 

'rhuslo kcei) the ‘ w.up ' ])ioj)erl,\ iii icpiMr.', (‘xjnessly CDjoiucd.'^ 
but the ‘ mutawalli ’ hu.s no aut-hority to tiiake or e.vp.MMl the hicome of iiuiiiu\(,'iiu-iit.H. 
the. 'wiKp’ oil mere imiu'ox eiueiits, c.'y , the achlitiou of a uiiuarci to u 
iiio,s(iiii‘, unli.'ss it, is necessaiy for the call to prayer’s.* 

See the comment to s. .300, l)elo\i-. 

498a. (1) Where the administration of a ‘ waqf ’ is 
entrusted to a body of persons (hereinafter referred to a ‘'f ‘" ‘'H’ « 

. . . , ... 1 oiiimitU'c, 

a “ cotnmiltec ) so as to give them jointly the powers of 
the ‘mutawalli, ’ the ‘ waipf,’ or the court, or the person 
or persons in whom the authority to appoint the mem- 
bers of tlic eommittec is vested, may validly provide (by 
rules or otherwise) how the members of the committee 
may exercise their powers as such joint ‘ mutawallis ’ ; e. </.» 
it may be provided that the powers shall be exercised at a 
meeting at wliicli a certain fixed number of them (called the • uuurmu.- 
‘quorum ’) is present, but so that, (u.) the meeting must be Ir^ld 
upon notice, giving every member of the committee the 

1 Mohiudiltn v Saunluddin (l.s'jj) _u i'.il ;i.‘t7'i) ; lium. .■'I. 

BIO. < Sop ^ 

- Phutc Hahcb JUOi \. Vamwlur I'rnuii * IS.iil. f. Oos (par. :;). 


(M.aruUM. 

oration . 
ii.i.j tenth 
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Skction 498a. opportunity of being present and, (h) that the majority of 
those present arc in favour of the act or resolution. 

(2) Quaere^ whether power to exercise authority, as men- 
tioned ill sub-section (1 ) above, with the provisos thereto, will 
be presumed to exist in every committee where the usual 
course of business has been for the majority to exercise it.^ 

..I (3) Subject to sub -sections (1) and (2), above, members of 

.ibsnice 111 il committee may exercise its powers only at a meeting at 

•'iiHoriim!' which a ma jority of the whole committee is present, and the 

majority of those present is infavour of the act or resolution.^ 


spiiiim ms.v 'I'lir i iilo.s coultiiacd in .s. 498 a may ho staled in the language of 

ronimon patlanco as follows: -“In the abseuco of spcoillc rules, the 
■ «(iiuium ■ for a meeting of a committee eonsi.sts of a majority of the 
whole. 'rh(‘ ‘(|Uouim must be fixed by the authoiity appointing the 
committee, and cannot bo UximI by the committee ilstdf. ’’ 

The irubjcet of the iircscnt section is on the border line of tho subject 
of the pre.sent work, ft may perhaps bo more littingly looked for in 
llicl<i\\ applicable to eommittee.s, generally. That is a subject, however, 
v»n which it i.s dillicult to lind information, and it lu'is seemed best to 
meliu'e the jne.sent section here, especially a." tlu' rules referred to were 
recently enuiieiatiHl m connection with lui endowjneut governed by 
Muhammadan Uw, a “waqf ' in the city of 3f‘adi.^« ' 


499, I'lie ‘ mutawalli ’ may employ for hire agents or 
wiiirc managers for the administration of the ‘ watif,’ wherever he 

It «u,towar.v is ompowcred by the declaration ol ' waqf,’- or it is 
necessary, or in accordance with the usual course of business, 
so to do.^’ The authority of an agent or manager so 
etnployed cease, s on the death or removal of the ‘ mutawalli ’ 
employing him. ‘ 


1 Uanan Jimn fiahtb v. llammli Sahib 
(11)1(5) 40 Mad. 910; 33 Mad. L. J. 318 ; clUng 
lU- Taihiveh Iron WorU Co. (1867) i.K., 4 
I.II. 333 : U V. Uiinm (1790) 2 M. Raym (232 ; 
Sit Tltibi’ii Sahihary 0, Cotton Daoies (179.") 
1 Sti. .',3; Mayor, ic. of the Staple of Kioilaiid 
V Uovcritor, <lc. of Uk. of Jingland (18875 21 
() U.D lOO, 165; Uascard v. Soman y (1826) 1. 
Krecm 901 , ll. v. Monday (1774) 2 Cowi). 
o30 -.Snn/th \. harhy (1819) 2. H.L.C 789; «. 
V. JkUr.ngci (1792) » 1'. H. 810 : Houbeaeltlv. 


■riayuellam) i U. & X. 151; In re London & S. 
Coiintirs rnehoUl Co. (l.S8."i) 31 Ch. D. 23. 

2 As m Amrutlal v. Kalidas (1887) 11 
Bom. 492 

3 Bail. 1 608, 591, (7. 5 ) ; Wahid AH V. 
AshrufI llomain (1882) 8 Cal. 732 ; 10 Cal. L.K. 
529. 

* Moheeoodiem Ahmed v. Elahee Bukth 
(1866) 6 W.B. 277. Cf. ludloii Contract Act. 
s. 201. 



‘ MTJTAWALTJ ’ : HTR POWKUS 


r>2:i 

Tho in.sti^uco givou in iho ‘ Fiitawa 'Alamgivi ' is llmf, of omploj’-ing Skctfox 409. 
a person to swc'ep a ‘ masjid.’ The princij)lc is the sanu* as iliat : tatec] 
by Lord Watson: “Whilst trustees eanuot delegale (lio exocidiou of 
the trust,' they may, as was hold by this House in ‘ S])eig)it r (Jaunt,' - 
avail themselves of the services of otliers wherever sueli eiiipl(>\ monb is 
according to the usual course of business.’’-’ The finst cone( '^sion lo vle in 
England to trustees, in tho direct ion of delegating theirpowers-w .i^,w)i-re 
therewas necessity. legal,” or “ moral,” for justifying llieeinjiloynmni of 
agents. “ Moral” necessity is froju Iheusa'. e of mankind: if the (lu^lee -ct s 
as prudently for the trust, asheu oubi liavedone for himself, and aecoidiiiu 
to tho usage of business referring to bankers, ,-tcwanls an<l a;fents.' 

Tho * mutawalli ’ is of eoni e not emf)oworetl to li.Hi'fer his ofiiec 
to another during his Hfetiiim . see ss 492 e a*.d 49yA. abo'-e, 

500. (1) In t]ic ab.‘>once of any cx}>rcss provi.sioii to Hf.rr.nMi, ; nm 

tliat effect, iho ‘mutawalli' is not authorised to borrow 
money for any purpose whatever, but the Court may rouTi'r " ' 
authorise him to borrow money for tlic ]>aymci}t of taxes.''' 

(2) The Court may authorise the ‘mutawalli’ to borrow 
money for purchasing seeds (for the cultivation of * waqf ’ 
lands), but it is doubtful whether the ‘ mutawalli ’ may 
borrow money for the said purpose without being authorised 
by the Court. ' 

601. (1) In the absence of a provision in the declar- x..r )U or 

ation of ‘waqf’ authorising the ‘mutawalli' to seli* or 
mortgage ' the ‘ waqf ’ proi)erty, he has no authority to 
do so, and where he does so, he is guilty of committing a 
breach of trust, for which he may be removed pro\ idod 
first that tho Court may order the sale of ‘ waqf’ land where 


! Of. Indian Trust Act. s. 47, 

* (188.3) 0 App. Cns. I.; (22 Cli. U, 727). 

8 Ltaroyd v. WlnteUy (1887) 1-2 App, Viis. 
727, 734. 

4 Lord Uiirdwlckc, Kj: pnrtitBclchlfr(.l~oi) 
A mb. 219. 

T> Bail. I. .'197; if. liowevpr, Simai Chand 
Addya v. (IoIuih Hossein (11HI9) 37 I’al. 179. 
»nd.s. 501 below. Scit. .500 docs not rim \ery 
eohercntI.v, but It represents the l.vw as jt is. 

fi Bail. I. .">94 (par . :i) ; Slinniu Chum Umi 
V. Abdul Knhi'er (I89S) 3 (' W V ( s:,io 
not merely voidable, but void ) , Jhiuul chuiid 


Mttiltrh V. Knumul Ah ( Hri ) If. W li. Ilf. 

{ 'Utiln„iilli reiiiovid lor iiiiI.imi'iI .ilicnation). 
I'f Jihi'riiid Chundio Suho) I.'uliiiu Shii- 
nif ( I 8 frt> ) HI \\ R i'> 8 , 1 j.I.vinUii li.^vMin: 
no beiii-ili Ml inten-sl m Huyf, could not buc 
to recover properly .illiyed to be iii)i>rt)perl\ 
sold by tbe ututatralli . h.' inivlit li.-ive asked 
for his renio\ il ) ; .Irtu-un J)o.< ^uhnu v. Sh ih 
Kubcfrajddo-ii ( IMO ) 2 Moo I 390 , 431 , 
(par 3.). 421 ipar 2) 

• (Moiilrii-) Ahlunluh ( Mutcuiiilil ) 

liuufTi Do-^r,i ( I.sif, 1 7 .S. n A. 208. 
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Skc'ttox 501 . it becomes unfit for the objects of the ‘waqf,’’ [or may 
retrosj)ectively confirm a mortgage made by the ‘ muta- 
walli ’ without the sanction of the (^oiiii, where such mort- 
gage was for urgent necessity and was proper — ^ sed 
quaere [seeoiuUy, that according to Shiah law Avhcro 
dissensions arise amongst the beneficiaries, the ‘ waqf ’ pro- 
•iisseiivion . j)crty jnay he sold, {scmhle) withoul an order of the Court 


— sed quaere. y 

lor (2) The - mutawalli ’ is not authorised to sell a part of 

lint prrinilt(‘(l. tlie “ waqf ’ laud in order to inqn’ove the rest, notwith- 
standing that the part sought to he sold cannot be ]mt to 
any profitable use jjrovided that such part of the ‘ waqf ’ 
property as is in ruins or is injurious to Uu' said property 
as a wholo,<^ may be removed. 

I’.irriia^dV (3) Where the ‘ mutawalli ’ is authorised to sell, it is 

not necessary for the ^mrehaser to look further tlian to the 
power of sale und(‘r the declaration of ‘ waqf,’ nor to see 
whether th(' discrc'tion is wisely exereis(‘d by the ‘ muta- 
walli.’ 

subject of a ‘waqf’ may, like other trust 
property, be followed in the hands of a iliird person under 
circumstances referre»l to in the Indian 'rriists Act, s. fill. 


Saif 1,01 


With rofomicc lo tin* .soconcl proviso to s .>01 (I ) it. is stated in tin* 
‘ tSliaraya-’id-rslani ' as fnllm\s: "(I) If tin* mansion lielonffiiif^ to a 
' wukf ’ shoidd fall into iiiiiis, tin* si>ac«* would not coasC (oln* ‘wukf,’ 


1 n.iil 1. .',87 , Shu mu ChiifH JUn/ \ Ahdfl 

Kvbcrr ( 1.80.S ) C W' N I'.S " In flic oiain- 

.'lucf't ol Abu S-umhI. Ilitic ih .^in oulcr is-iifil 

l).V tin ■ S.i(lr ii'.h-SIi.ii.ixa ’ ol the fiinc, in flic 

vp.ar 9'i1 Ilcsira, doc l.ii ini' tli.il, no ^.ilc or cx- 
(IianRC of ‘ w.niil ’ piopcriy slunild l.ilvc pl.Tic 
witliout. an oiilcr of flic .Siilt.iii ( m liN rc- 
prcscntatiic, Ihc .riulKC )” ■ Aiinvr AU, I. 312. 

? yiiiliii ejniiiif \ (liiliiiH Ifosnin (l')09) 
H7 ('ill. 17') ’I’lif aiitliorifif. i-ifid in tlic c.i'.i- 
( I f Icxt<, 2, 0. 7, 9-11 ) all .seem In id, i to flic 
iiffcvsitx or ol>t.iiiiini{ llic pprind^ion 

lircMoiis III flic sale or iiHiitci.iH- 

3 On iiii<intliori..ed aef^ of fin n.ilnic -i ,■ 
coniMii lit to .. 2SI\, aliote, and Mutuilni x 
.S'/k'i//, ,IA«„v/ ( 1<I| J ) 34 All. 211. i‘) I \ 
49, 14 Horn J,. I( 192. 


4 n.iil II 221 ‘ J)ii‘am>n-iil-Tiilnm { No(eii). 
.see coiiuncnt. The wiKfwMicffi Mould Iicmnc not, 
lo II.... hw p.,Mer.| ‘.III h ii-, they arc iiiider this 
.■■'fii‘'i Millioiil an III dec ol tlief'iinit. 

7 Ba'I J. .'-,95 ( p.ir. 2 ) Cf ib. (11)8 ( par. 
2) : a Miiiin,-t imw bi* eroeted only if ncces- 
Miiv for the niosiiuc. 

' "Tile I 111 .1 Mneviiril e.annot laM’tiilly bo 
sold Mlicn the fruit of the \ino3 13 not injured 
by flic sliinle , .mil thoiinh ifshiiuld be injured 
bv till sh.nle. fhry c.innot be sold, if their 
fruit M inure prolltabie than flint of Ihc vines;! 
but It It be lis^ prollt.able, the trees innv he 
cut iliiMii and sold.” U.nl. I. .',9."i. 

■ Ciilnm All \. •'^ini'bi luiiiiiHua IS ibee [ ISGi] 

\y K. 212. 
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nor would its sale be lawful. (2) But if dissensions should arise among Section 501 . 

the persons for whom it was appropriated, insomiu-h as to gi\'i* jootn ^ 

for apprehension that it will be destroyed, its sale wouhl be lawful, j. Quewr*. it mote 

(3) But even though there should be no such differeuees. nor toom for 

stich apprehensions, but the sale would be more for the advantage of 

the parties eutruste(i(i) some are of opinion that the sale would be lawful, 

but (ii) it would rather seem that it ought to bo forbidden. And if 

palm trees are rooted out of appropriated ground, (i) the same pi rsem., 

would say that it may be sold on the plea that no benefit can be otlici 

wise derived from it, (ii) but others are of opinion that it caiuiot l.'iw fidl\ 

bo sold in such circumstances from the possibility of turning it to some 

use. by letting it on hire ; and this opinion seems the more reasonable 

The passage may also have a l)eariug on the application of the.iv 
‘ C'y pres ’ doctrine.^ 

501a. ^naerc, whether the ‘ mutawalli ’ may obtain 
the sanction of the Court for the sale or mortgage of ‘ waqf ’ „}' court, 

property, by an application under the Indian Trustee Act, 

X XVII. of 1866 or lie must proceed by way of a suit, 
on originating summons. ‘ 

501b. Where any person other than the ‘ mutawalli ’ 
is desirous of obtaining a decree for the sale, mortgage, or 
exchange of the ‘ waqf ’ property, he must proceed as pro- 
vided in s, 475, above. 


502. Where the ‘ waqf ’ jiroperty consists of a i’o«.r lo 
house dedicated to the poor or other charitable object, the for I c 
‘ mutawalli ’ may validly grant a lease of it for a year, and 
where it consists of lands, ho may validly grant a lease for 
three years, and the lease is not determined by his death ; ^ 
provided first that where the ‘ mutawalh ’ purports to grant 
a lease for a longer term than of a year or three years 


J Bail. II. 221 (fifth)-, Sharaya*-ul-I»lam 
2S9, case 8. 

* Salebhai v. Bai Safiabu ( 1911 ) 36 Bom. 
Ill ; 13 Bom. L.H. 1025; Abdur Baliim **Mu- 
bammadaa Jurisprudence,” 305, 

3 Kahandas Narandas ( 1885 ) 5 Bom. 1.54 
173 (]»er West, J.) : English law (and the Act) 
applicable in all cases in which pccidiarly equit- 
able doctrines have obtained recognition as 
a means of ameliorating native laws. 


* Halima Ehatun ( 1910 ) 37 Cal. 870 

(prr Pugh, J.); “The powers .\nd autboriUes 
given by the Act shall and in.ij be (‘\crdsed only 
(n rases to which English 1.aw la applicable": 
c( Indian Trustee Act, s. 39. 

fl Bail. 111. 596 ( par. 1, 2) ; Falauia Qtui 
Khan, III. 303; Be Woozatunnigsa (1908) 36 
Cal. 21; cf. s. 11 A, above. See also comment 
to 8. 493, alio\e. 
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Section 502. respectively, it is not void but voidable;^ and secondly that 
where it is necessary for the purposes of the ‘ waqf,* the 
Court may authorise a lease to be made for any longer 
term, notwithstanding that the declaration of ‘waqf’ 
expressly provides that the lease shall not be made for a 
longer term than a period therein specified. ^ 


Hfiit for 
ore II py lug 
wii|t property. 


Krei'tioii of 
buU(ling<). 


/Munfivitfon*. 


502a. Except as provided in the declaration of ‘waqf ’ 
no person may occupy the ‘ waqf ’ property without 
paying a reasonable rent for it, and if the ‘ muta- 
waUi ’ purports to authorise any person so to do reasonable 
rent will nevertheless become due and payable by the said 
person.*’ 

503. The * mutawalli ’ may erect buildings on the 
‘ waqf ’ property, or cultivate lands appertaining to the 
‘ waqf,’ if doing so is beneficial to the objects of the 
‘waqf.’^ 

(1) “When the ‘qayyim’ (or person in charge) of ‘waqf’ lands 
desires to popniato a village in it so that the inhabitants may increase 
therein, that they may protect it, and that the produce of corn may 
increase (this bein? required), then he is permitted to do so. An instance 
of this rule is when a ‘caravanserai’ is dedicated by way of ‘waqf ’ 
for ‘faqirs ’ and it is necessary to have a servant for sweeping and clean- 
ing the ‘ serai,’ and for opening and closing the door : now the ‘ mutawalli ’ 
gives a room to some person for his residence who, by way of hire, is to 
do this work, .and devote himself to it: this is valid. Thi.s is in the 
‘ Zahir’’.* 

(2) “When the ‘ waqf ’ land is adjacent to the houses in a town and 
people are inclined to rent the houses and the income would be greater 
by letting out the houses than by cultivation, or planting trees then 
the • qayyim ’ may validly build hou.ses and let them out, but the 
reverse is the c,ase when the laml is di-stant from the buildings of the 


« Ball. I. soe (». 121-23 It be 

for the benefit of the teat/ to sustain them, 
nut this varies with the ohAiige of places and 
times.” In Datrymte ▼. KhoomOar [1885] 
S I).A. 58(1. a perpetual lease was allowed to be 
granted on the ground that the property was not 
all waif, but *' heritable estate burdened with 
certain trusts,’* (cf. s. 464 etpl. above), but In 
Sooiat AK V. ZimeencMeen (1866 ) 3 W.B. 


158, it was held tliat "trustees of an endowment 
cannot create, a valid miraiti ( perpetual and 
heritable ) tenure, at a fixed rent by grauttag 
a lease of any portion of a wagf property." 

* See p. 625, n. 5. 

3 Ball. I. 597 (par. 1). 

4 Fatawa AUmyiri, Waqf, Oh. V. corres- 
ponding to Bail. 1. 505. ( par. 4). 
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town, in which case he is not entitled to bnihl hoii'.e aiul lot tlu*iu out. Section 50S 
Thi.s is in the ‘ Fatawa Qazi Khan.”^ 

(2) Unauthorised Administration of ‘ \.'aqi.' 

503a. a person who is not validly enfitied to acl. as 
the ‘ mutawalli ’ of ‘ waq^f ’ property, may, taking ’ 

-charge of it, and purporting to manage it as such,“ bvcome 
a trustee ‘de son tort, ’ and answerable a.s such.' 

'Phiis where possession is taken of ‘warif’ |)n»|M*i'ty. thoii-fli 
the trust has not been consciously accept (hI, re.spoiisibi|it_\ iii.iy l)ft iiK.iiritd 
as a constructive trustee for the <lue application of the pi-opertc ‘ 


504. (1) When the existing conditions ' relating to the "'‘“-f 
api)ointment of a successor to the ‘mutawalli’ or to the' wwi-nw 
administration of the ‘ waqf, ’ are no more applicable 
owing to the altered circumstances of tin* ‘ waqf ’ property, 
or of society, or of the position of the jiarties ; and persons 
are actually in the administration of tlic ‘ waijf ’ property, 
by the tacit consent- of the beneficiaries; sucli persons, 
if acting without dishoimsty and mthout improper dealings, 
with the funds of the ‘ waqf ’ ])roperty, will not be held 
responsible for mere errors of judgment in which the bene- 
ficiaries have acquiesced ; but they are answerable for 
moneys actually received, and for defalcations which they 
would have discovered but for their didault or neglect.' 

(2) It is very doubtful whether iiersons .so adminis- ' 

.iilministra- 

teriug waqf property vuthout being legally autliorised t«>r'P’'rchaiii»g 
to do so, can bo justified iirassuming the ])Ower of purchasing 
])ro])erty out of the ‘ waqf ’ funds ; and when they do so, 


1 /ft. corresponding to Bali. 1. .*9j. (lur.O. 

: Or by “ taking on iiimsoll to act as triistvc 
( p,-r r.ord Cottonham, L.C., Raekham v. SMti 
(ISIl)) 7 M. 0.607, 521, oit^ in Jugal K'mhwt 
V. lakuhmiM Da* (1809) 23 Doni. fl.'iO. Sec 
:iImi s. 504, below. 

3 Budrtvdai Mukim v. Chooni Lai Johut- 
rii ( 1006 ) 33 Col. 780, 806 : c(. Oodcfrol on 
Ti lists, 2iul ed., p. 30. 

4 Manohar Oaneik Tambrkar v. Lakth- 
miram Omindram ( 1887 ) 12 Bom. 247. 265 

.(per West. J.). 

i they may be eitlkir the condition 


l.iul down ill til.' •mgin.il d-M-I.iiali-ni -if or 
bilcli as the (,'unrt Mi.iy ii.ii-' i-i the general 
jurisdiction l.iid down, imder .t sclierac or.othor- 
wise. 

6 Adcoeah' (ienetal v. Ahdal Radar Jitaktr 
(1804) 18 Bom. 101 - {The JuM'a JUatjU 
Va»e). The terms of the icunf provided that the 
Qazi of Bombay should bo the Nazir and the 
ofttco of Qazi of Bombay lias been abolished. 

7 Jftuf. rf. Abdul Khahk v. Porim Bffteo 
(1876) 25 W. B, .543; Mahomed Itmail 
Jriffx. Ahmed Moobt Dawood ( 1916) 43 Cal. 
1085, 1101. (P.O). 
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Sbotion 604. 


(1) Pa^lhisliirj. 

(2) Existliii: 
conditions. 

(S) Pounder’- 


DiseipUnary 

jurisdiction 


and the property falls in value, the purchase may {senible} 
be avoided.^ 

'Phis section is IkvmmI on the case known as the ‘ Jum'a Masjid 
Case ’ of Bombay. I’he position of an unauthorised ‘ mutawalli ’ may 
bo compared with that of an executor "do son tort,’ or a ‘de facto ’ 
guardian. * See also s. .603 a, above. 

The Privy Council have sidd * that the past history of a ‘ waqf ' 
and the way in whioli its management has boon carrietl on heretofore 
in conjunction with other existing conditions that may have grown up 
since its foundation, should bo borne in mind in appointing now ‘ innta- 
wallis ’ or settling a scheme for the management of a ‘ v\ aqf Taking 
tho statement of their Ijordships literally, it may even appear as tlumgh 
the past history and present conditions stand on a footing of ixiuality 
with tho wishes of tho founder. This, it is sulimitteti, is not so in the 
theory of the Jaw : though it may be that tho past liistory andthepresent 
conditions may bo sui)portc(,l by tho inexorable logic of noocssity, afid 
in that ease, they may stand on a footing even superior to the impracti- 
cable wishes of the founder : and extreme iiu'xpedience is not easy to 
distinguisli from alisoJute impracticability, though occasionally this 
may depend upon the length of the Chancellor’s foot. 

(3) General Disdplinary Jurisdiction of the Court. 

505. The Court may order the ‘mutawalU’ to do 
general and any of the things referred to in ss. 475, 481, 
488, 491-504, above. In partieular, a ‘mutawalli’ may 
(a) be deprived of his remuneration if he lias been guilty 
of malversation in the discharge of his duties, (but not 
otherwise),^ or (6) be ordered (when he lias been guilty of 
waste) to file, at stated intervals, a true and complete 
account of his income, expenditiu’c, and dealings with the 
‘ waqf ’ property,*' or (c) where by availing himself of his 
character or position as ‘mutawalli,’ he gains for him- 
self any pecuniary advantage, he may be made to account 
for it for the benefit of the ‘waqf.’® 

1 Ibii. See commeiit. * Ball. I. 598. 

* See B. ‘.i»4 alKivc. * Imdad Ilosttin v. Mahomed AH Bhan- 

i Mahommed leniatl AriJBf v, Ahmed Mootla ( 1874 ) 28 W.H. 150 ( e.B. every six montlis). 
Damod { 1910 } 43 ^CaL 1085, 1101 (f.o.). 6 hudreedae Mukim v. CAootti Lai 
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§ (y- — Interpretation of the Declaration of ^Waqf.^ Skotiov sofl 
{1) General Rules of Construction. 

506. (1) A declaration of " waqf ’ must be eoustruod 

^ /iveH effect to. 

Ill accoi'dance with the intention of the. ‘ waqif,’ and not 
according to the strict intcrjirctation of any particular 
word.* 

(2) Evidence of prevailing us>igc may he iiulicative 
of tlic directions of the waqif.- ” 

507. In the absence of something showing a contrary 
intention, where the de<;laration of ' waqf’ refers to one or tion^ impUc* 
two generations of the descendant* of a specified person, ** 

as being entitled to the benefit of the ‘ waqf," the benefit 
is confined to the said generations ; but wliere three gene- 
rations or more are referred to, the benefit is for the des. 
cendants in perpetuity, so long as they exist. 

A 'wiiqf' boiiisf inado h> a Haiiaii .VfiissulircMi in tlio iirst 
iiv favour of tho child,’ (a) if ihr ‘wswjif’ h/wl any child at the 
( iino of tho declurafcion, tho bcaofit will go only to tho children in the 
rtrst generation, and tho grandchildren, of the ‘ waqif ’ will bo excluded 
ill favour of tho poor; (ft) if, however, the ‘ waqif 'hiwl at the timo of the 
doelaratioii no child, all his (hikirou having predeceased him, then the 
♦■hild of a son (but not tho child of a ilaiighter) will take the bonoiit 
but should, thereafter, a child bo bom to tho ‘waqif’ that child will 
t ake the biiuetit to the exclusion of tho grandchild ; (c) if there is no 
child in the first or second generations, but there happens to bo a third 
ami fourth generation and others besidos, the third generation and 
these below thorn pavtieqiate together even though there should be 
inaiiv of them.* 

508. Where the ‘ waqf ’ is dedicated to the nearest PtoKimity of 
relatives of a named person, nearness of relation is (in the hot rp<konoJ. 

Johurry, (1890) 33 Cal. 787. 800 ; .Wa/wHor t. 5 Sro explanation I. t, .. 491. above, .in-l 
Oaneek Tambekar v. Laklmiram Oovindram footnotes thereto for usace being called In aid 
(1887) 12 Bom. 217, 265 ! cf. Indian Trusts Act, for deciding how the appointment of thp 
R. 88. See also Mahomed Ismail Ariff v. Molla wulawnOi is to be made. Mahomed /mwil Ariff 
Dateood UH101 43 Cal. 1085, 1100-, 1102 v. ilfolto Dawood (1916) 43 Cal. 1085. 1100 
(P.c.) and comment to s, 493, above. 1102 (P.c. ) 

1 Atheerooddeen alias KaUa Miah v. Drobo a B.-U1. I, 57I.{u.ir. I. U. J-O ). 

Alopee (1876) 26 W.R. 657 ; Advoeate-Oeneral v. * B.iil. 1. 570 uwr. i). 

JPalima SvUani Begam (1872) 0 Bom. H.C.R. 19. 
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‘waqf\* its construction 


Sbctiok -lOT. absence of anything to show a contrary intention) to be* 
reckoned in the following order of priority, the members of 
each group excluding all those included in the groups that 
follow : — 

Hwiaiiiaw. (1) Accorrliiig to Hanafi law^ — 

(//) sons and daughters, 

(/>) father and mother, 

(r) grandchildren, 

{<{) grandparents, 

(e) great-grandchih Irei i , 

(/) f great -grand] )areuts, aiul in the same order, 

(</) brothers and sisters.^ 

BWahiaw. ^2) Accordiiig to Shiah laAV'* — 

(а) descendants how lowsocver together with 

, ^ the father and mother, 

(б) grandparents, and brothers (and sisters ?) 

together Avith the descendants of the 
brothers (and sisters?)^ how lowsoever, 

(c) paternal and maternal uncles (and aunts ? )- 
in the order of inlieritance. 


Feminfaiu when 

tnctudodui 

maacuUnc. 




509. Semhle^ in the absence of something to show tlie 
contrarv, the masculine gender used collective! v in a declara- 
tion of ‘AAaqf ’ includes females, unless there are none of the 
male sex, in which case the benefit reverts to the poor. ‘ 

(1) ih (hMlicatioii is nijMle foi' tho benefit of tho sons of a persoji 
colk'ctivoly, Jiis ilaiighters share th»* income equally- with the sons^ so 
long as any sons are .surviving, and if there are no sons surviving, tlieii 
the dauglit<‘rs take no benefit under the ‘ vaqf and tlie whole of the 
income of the ‘ waqf ’ proiierty is for the benefit of poor persons.'* 

(2) A ‘ waqf ’ is dwlieatwl for the lienelit of A’.s sons — 

(a) if A has two sons, oi- more they take the profits equalh' , ^ 

(/>) if A lias only «me son, ho takes half of the profits and the other 
half is given to thoiioor 

1 B.\il 1. ">77. « See SlhmtratlonB to s. 

2 Xot « \pr. ,~ly mcntioiicil. Hall. 1. .-177, or •> Bail. 07:i ( par. 2); i-f. BaU. 11. 217 (pur. 4). 

II. 217. 6 Sec ». .100 (4), above. 

a Bail. 11 2l7<p.w. a 7 Ball. v. 572. 
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(c) it hds sons la I ddughters the> 11 tdkt equally ‘ Section '>09* 

{d) if A has no sons but daughters the whole benefit is for 
the poor ' 

(3) A waqf 18 dedicated for the beneht of A s brothers wid V h s 
brothers and sisters tlu y all take ' 

510 In the absence of something in a declaratioi of 
‘ waqf ’ to show a contrary intention, (a) wheie the bene w tpriic be 
hcianes are referred to or identihed by some quality oi 
description which is of a permanent nature, ^ or which can- 
not be acquired agam after it has once been lost or cf ased 
to be apphcable,^ there those persons are alone entitled to 
benefit under the ‘waqf’ who, at the time that the declara- 
tion was made, could be identified or desenbed m the man- 
ner referred to , but (6) where the quality or dcsenption 
is such that it may be lost or e ease to be apphcable, and 
thereafter it can agam be acquired or become applicable,® 
there all those persons are entitled to take the benefit oi 
the waqf ’ who can be referred to or identified m the said 
manner when the produce or mcome accrues 

(1) A sAys my Ku I is sadaqa (i) on my blind or one eyed childrtn iiMraimt 
Oi (u) on my minor children or (lu) on my male children and on the 
children of iny malt children — then those children are alone entitled 

who were m existence at the time of the dedication answermg to the 
description because a 510 (a) is applicable the quality or description 
in (i) and (in) being of a permanent nature and (u) bemg of such k 
kind that after it is lost it camiot agam be acquired * 

(2) A says my land is dedicate by way of waqf for my children 
(i) livmg m liasrah or (ii) professmg Islam or ( i ) vi ho are married 
or (IV) who arc poor then all those who answer the description 
referred to at the tunc the income oi produce accrues are entitled 
iirtspiitivtly of their domg so or not at the tune of the dedication 

611. (1) In interpreting a, dedication of ‘ waqf ’ 

1 itall I 57- become poor a ong my 1 lldren means ( Imam 

Bail I 569 eg bl ndness or belonging Muhammad d«t)allulo re loor tt the Ume 

to particular sex. the pri -e accr s (6) al who ore In need 

» 76 eg residence n a spooifle 1 town ol my cn idren me na 11 c same But see 

« Bail I 669 88 469 474 48 > 481 48o 488 above and 

Bail I 569 670 The tollowing ins comment Sr a o s lla above 

tancee are also gi^en — ( a ) those who have 
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"WAQF’ : ITS CONSTRUCTION 


Skction 1 1 . 


1. “ OMM " 
(n) e\iiitin(t 
.It ileelii- 



(<r) Sot 


cliiMrpti. 
Excr III ions. 


(>i) \(»er 
<hit(l 

wnora) ti in 
oil tnkn 
'iniull.i- 
nconsly, 

lA. ’Aiil.1,1' 


2. • Ahfu.l • 
inoliirlfa 


‘AuKkI’ 
or • wdfli.' 
ezcfudns 
coKonfes. 


4. • Kasab ’ 
excludes) 
cognates. 


unless there is anything contained in it to show a contrary 
■ intention, by “ child of the * waqif is to be understood 
not only the child actually in existence at the time when 
the dedication is made, but after born cliildren.^ Children 
wliose paternity is not known to be in the ‘ waqif,’ but is 
established in him merely bj^ acknowledgment, are not 
included nor are grandchildren and remoter descendants ; 
provided that where there is no child living at the time of 
the dedication, but the child of a son'‘ [or other agnatic 
descendant] is living, (a) such child or descendant, but no 
person in a lower generation, is included {h) thereafter 
if a child is born to the ‘ waqif ’ then such later born child 
becomes entitled to the produce. Where there is no des- 
cendant in the first and second generation, all those who 
are in the third or any lower generation, participate to- 
gether under the description of “ child. 

(1a) The term ‘ aulad ’ includes males as well as 
females (but not the descendants of females). * 

(2) The term ‘ ahfad ’ is of the largest and most general 
signification, including the descendants of females as well 
as males. "’ 

(3) The sons of a daughter are not ineluded in the term 
‘ aulad dar aulad’, or ‘ warisan.’® 

(3a) The terms ‘ aulad ' and ‘ khaudan ’ ‘ prima 
facie ’ include only legitimate offspring, though there may 
be some eases in which ‘ aulad ’ iiuiludes illegitimate 
children. '* 

(4) The word ' nasab ’ and its infiectioiis refer only to 
agnatic descendants.^ 


'zaSlat ’ 
Include all 


(5) The words ‘ nasi ’ and ‘ zari'at ’ include and refer 


deecendiinto. i Bail. I. 5«8, ( H. 1-4). - (Hhekh) Katimodui y.iSmmb) Mir Sayail 

- Ball. I. 5(58, (par. 2). Alam Shan (1880) 10 Bom. 119. 

3 BaU. I. 670, (par. 2); 571, (par. 2). 6 Abdul Oanne Knsum v. Hansen Miya 

See « 507, ill. The child of a daughter is not Rahimtulla ( 187:1 ) 10 lb m H C.B. 7. 
iiicliuled according to tbo Znhir Riwayat •, and 7 Bhaiya Sher BahmiVf v. Ithaiya Qanga 

this is correct: Bail. I. 671; Bya-on-nissa v. Buksh Swyh (1013) 41 J. \ 1 (appeal from 

Mofiilkir-ol-Ulam (1805) 1 S. D. A. (Cal. ) 100. Oudh). 

♦ Bad. I. 608 (par. 2). 8 Bad. IX. 221. 
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to all descendants, male or female, near or remote,* Skction oil. 
whether born at the time of the dedication or thereafter.- 

(6) The expression ‘ qarabat ’ (rclationshin) does not ' - 

refer to the relation between a man and his descendants • lut-niF. 

or ascendants nor the wife or husband ; piovided that 
where the context shows that it was intended in a wide^ 
sense, it may be extended so as to include [all blood rela- 
tions and*] relations by aftinity.* 

(7) ‘ Yatim’ (orphan) means an infant child wlio has'- 
no father living, though the mother and grandfather ma> 
be alive. The conditi{m of orj>hanage ceases on the attain- 
ment of puberty.’' 

For il lust l ilt ions iiiid (;omm(*ut see it'tor s. .311 a, below, 

511a. Where the person to be benefited is referred to 
as the child of a named person, the rules contained in s. 511, 
above, apply with the necessary alterations. 

(1) A ' wa<{f ’ is tlodiciklol in the following tonns : "This luv hiinl 
IS settled oji my children." Then, so long as there are any ohildu-u ot 
the ‘ w.Kiif,' they, or he, or she, is entitled to the benelit of the ivhole ot 
the ^ wiuif ’ pro})crty ; after all the children aredeail, the graudchildreu 
(the ehildrou of his sons) are entitled , after the grand children arc 
e.xhausted, those in the third and remoter generations all take, the nearer 
and the more remote sharing alike.® 

(2) 'riie dedication is in the following terms : " I have settled it on 
my children, ” and the ‘ waqif ’ has only one child .surviving at the time 
whou'the produce accrues, half of it will be for the child and half for the 
poor. (If it were “ for my child *’ the surviving child would have taken 
the whole). 

(3) The dedication is in tho following terms ; “'SswUipi ' on my 

tivo children S and and when they fail, then upon the child ren of both^ , 

for ever so long as there are descendants ’’ ; and S dies leaving two 
ehildreu SS and H/), (who are grandchildren of the *waqif'), then. D 

' Bull. I. 572 (par. 4) ; cf. Bail. f. 001 ; II. (qarabat) does not Include the widow. It was 
217, ( par. 4). apparently assumed that all relations by blood 

2 Ball. I. 673. were included in the term : hence the words 

* Bail. I. 670-577, in [ ] above. 

* A.dvoeate Ctiteral v. Fatima Sultani Begain "> Verixaim from Ameer All, 1. 2S,'i (par.)). 

(1872) 9 Bp II C.K. 19 : oirifta ( scU. aqriba.) « Ball. I. 571. (par. 2)- 

which is a di iiNativc of the same stem word as • Bml. I. 571 
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Sbotion ,11 U 

lUuitratvom. 


Eqnsl aa<i 

coDCiirreiif 


ShuTf Ot ->11 
of a clahh 

rest. 


takt‘.s h.ilt of the produce, aiwl the other half goes to the poor, iviuf 
the children of the deceased child (SS and S/)) do not get anything so 
long as i) survives. After il's death, the A\hole of the produce is to 
he expended upon (a) SS, (b) SD, (c) their eiiildren, (d) the children of /> 
and (e) the children of D’s children.* 

(4) A ‘waqf ’ is dedicate<l for the benefit of A’s child, and on A's 
‘nasi.’ The *waqf’ is valid, and the beneficiaries will bo all A’s de'>' 
eendants, whether male or female, whether near or remote, Avhether 
agnates or cognato.s. and whether horn at the time of the dedication or 
thereafter * 

(5) A ‘ aaqf ' isdetlicatcd to A's “children in being, and the lihil 
dren of their cluldreii.” A’s children and gn-at -grandchildren A\ill 
lake, but not his grandchildren.® 

The proMsions of ss .111 and 111^ must be applied with caution 
to de(ds of our times, which arc not expressed in the language 
and j)hra 8 eolog 3 ' contemplated by the ancient Arabic texts. But 
nith caution they may be of application also in the case of 
ancient grants, or ’ inams ' by the Moghul Emperors (the construction 
of Avhich is occasionally the .subject of litigation.) or in the interpre 
tation of rule.s or provisions, relating to succession to the offi<e 
‘mutawalli ’ which it would seem must be interpreted in acoorrlancc 
A\ith similar principles. 


(.?) Distribution of Benefit amongst those Entilled 
512. (1) Where several objects or beneficiaries are 

referred to in a declaration of ‘ waqf, ’ they take the benefit 
of the ‘ waqf ’ in equal shares and concurrently (or simul- 
taneously), unless there is anything to show an intention 
that they should benefit in a different jiroportion, or in 
succession to one another,-’ 

(2) Where tlic beneficiaries under a ’ waqf ’ consist of a 


I JS.iil 1. .f,7l-572. Xhn-H jmiiits may be 
notxt lu ( 3 > : that m Uw ititgfmtmt 

mentions the two beneflriatiOH bv nuine. they 
larh to ha\e a half of the produce and havu no 
iiKlit ol snrMvorship ; cf. s. 612(2). Seiondlu, the 
iliildron of both HAD are to take aimultancou:,* 
ly, -ind only on failure of both, so that between 
the d( <itl) of S and of D, the cliildrcn of S do not 
take anytiiinK. Thirdly, the half share of 8 
while D ,.iirvives him is given to the poor and 
ihM«not icriiPte/t. 


* B.ul, t. '>7d. This 13 subject to h. 4S(i. 
uixivc. m the ease of Kagfs that an' not goveriu <l 
hs the Waul \ct 

^ llail J. 570 573 ; AUnhai. 231 (Bk. Z-t. 
s, 2) ; {Muthkana Ana) Samanadham v. Foda 
/lewoi (1909) .34 Mad. 12,17 (last 7 Unes). See 
s. 459 illustration (1) (r) above; and comment 
to a. 512 ; and Bail. I. 574 (U. 3-4 from the 
bottom) ; 672 («. 13, 14, 24-27): .573. If. 5-7. See 
also 470 above 
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class of i)ersons who are individually identified, they arosKcrioN 512 
entitled to the benefit of the ‘ waqf ’ equally amongst 
themselves, and if one of them dies, his share goes to tlie 
poor, and the remainder to the survivors J 

(3) Where a ‘ waqf ’ is for the benefit of a person’s “ 

“ son and his children, and the children of his oliildren foi tu^h s .m.i 
ever so long as there are d(;scendants,”2 benefit aeeord- 

ing to the ‘ Fatawa ’Alamgiri ’ would be taken by tlieni 
‘ ])cr capita,’ males and females being on the same toolii»g, 
and the children of daughters being included. 

(4) Where a declaration of ‘waqf’ purports to be 

favour of the children of a named person, and in default to poor, 

of them, in favour of the ])oor, andsrmie of the children die, 
the survivors are entitled to the whole of the profits of the 
‘ waqf ’ property ; provided that where the children are 
individually identified in the declaration, the share of each 
child lapses on his death to the poor^ or other ultimate charity. 

(5) Where the declaration of ‘ waqf ’ provides that the 
beneficiaries should take specified shares consisting of 
fractious of the total income of the ‘ waqf ’ property — 

(a) Tf tlie said fractions added together amount to 
more than unity, the share of eacli benefieiarv abates ‘ ‘ 
proportionately. •' 

(b) The residue (if any) left after giving to the beiieli- ■ k. t.im 

ciaries their specified shares, is divided amongst i*ach of them '' ’ ' 

in equal shares® [ifen/Me this is subject to s. 471, above. 

and to the })roviso that an intention is shown to give the 
whole of the income of the ‘waqf’ property to tiie said 
beneficiaries.'^] 

I liail. I. .'lOO ( p.ir. 2), 000 (par. 2), hull- taki- tlicir place -ee i 40't i above 

stunie-i (2) A, (3) ot 8. 512 are paHicnlar in- Hail 1. 590 as l>> ini-r,-ns>- m sueeessloii, 

'taucca of the general rule contaiued in s. 512. the inereaso or ‘iiul retemng to tlie inereai-e 
Mihs, (1). "f tJie eonioinn denominator, ei. a. 005 (17). and 

! .See 8. 480 fTplatuitum II, above. a. #10, bekm. 

s I. 572 ; (pur. 3) ; 11. 217 (par. 4). « BaB. I. 509 ( U 30-3.1). 060 ( //. 8-t 1 ). 

* JtaiLI. 574 (par. 2); cf. Ball. I. 000 (par. Compare the rttum to Uie Qiiraiiie .ihnron? in 
2). Leloa'; a. 517, I have retained tJic '‘poor** inlieritance : s. 025, below. 
a^ the reversioner.^ ; thnugh any other object may " This, U not eviin'iish ‘•tated 
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‘waqf’: its construction 


Sbotion 512. 

lOurtrati&nf. 


1- 


Lapse Of dhsri' 
of ben^flriary 


(1) WhiTo the beneficiaries under a declaration of ‘waqf’ are 
rhildron of a named person, both males and females take in equal 
shares.! 

(2) W makes a tleelaratioii of ■ waqf ’ property for the benefit of 
VV^'s or X’s “ children, ’ and there is surviving, only ono child of W or 
X (as the case may bo), then half of the produce or income of the 
.subject of ‘wafjf ’ will bo for th<j benefit of Hie said child, and the 
otiior half will be given to the poor.® 

(3) A ‘ waqf ’ is msiide for ‘Abdulla and Zaid ; they take the income 
equally ; after the death of one of them, half of tin; income, and -when 
both die, the whole of it, goes to the poor.'* 

(4) .A. ‘waqf’ is made for the child of ‘Abdulla without mention- 
ing the uumbei. then .so long as any child of Alxlulla lives, ho takes 
the whole income.* 

(.5) The ' waqf-nama ’ pi'o\ ide.s ; — 

(а) that 1/2 of (he income should be given to A. and 2/3 to B ; then 
(he A takes 3/7 and B 4/7 ; 

(б) that I /2 should bo given to A, and J ti> J> ; then (he 1/3 which i'< 
reskliK* should beilivklwl equally betw ecu them 

(c) that it should be given to A and 15. and that 1/3 or 100 ‘dirhams’ 
should he given to A ; then B take.s the le.shluo after giving 100 ‘dir- 
hams ' or 1/3 to A.'* 

The rule of an equal division amongst thebeucliciai icspriivails also 
in England, on theground that equality is equity , and, on this ground, 
w'here the trusts dcclaied wore (a) in favour of A’s relations, and {h) 
for .such charitable uses and purposes as the ti usl ees should think mo.st 
proper and convenient. Sir J. Jckyll, M. 11., directed that (a) ono moiety 
should go to A’s relations , and [b) the other moiety to charitable uses 
the trust in favour of A’s relations purporting to be for such of them as 
were most de.scrving, and in such manner as the trustees should think 
lit, all were directed to lumie in without di.stinction.® See also the 
T ransfer of Property Act, s. 45. 

{Jt) Devolution of Rights upon Dcarendants or Heirs- 
513. (1) fn the absence of anything showing a 
coutraiy intention, the interest of a beneficiary under a 

' ball. I. 570 { par. ») ■ II. 217 (par. I) 220 '■ BjiI. I. 099 ( «. 30-33 ) 600 («. 8-11). 1 

Uhwl appendage). 6 Dm/teg v. AUomeu-General (1736) 2 

* Hail. I. 669-670— cf. ss. 469.171, aboM. Kg. (’.i. Ab. 196 ; 4 VIn. Ab., 486 pi. 16; 
s H.all. 1. 599, cf. It.. Oouglnt Obi'rt v. Barron (1887) 36 Cb. 

' U.nl 1 . 699 ( par. 2). liiil rtco s. .'io, .aliDV l>. 47‘5, 165. 
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‘ waqf ’ lapses on his death and acerues to the benefit of the !ecti<)n 513^ 
poor [or the other ultimate eharitable objeet of the ‘ wacif.]' 

(2) Where in a declaration of ‘ waqf ’ it is provided, 
either expressly or impliedly, that the descendants of the 
beneficiaries thereunder shall succeed lo the respectivr 
interests of the said beneficiaries, and there is ncjlhinj^ 
to show a contrary intention, the said descendants 

‘ per stirpes ’ and not ^ per capita ’ ; “ and males andfr^mcl* '- 
takc equal shares.^ 

(3) Semble^ where in the circumstances referred to in 
subs. (2), above, it is provided that the said interests should 
devolve not upon the descendants, but uj)Oii otlu'r relative's 
of the said beneficiaries, the roles contained in ss. 508- 
512, above, will apply, with the necessary changes. 

(1) W nuikos u (locliwation of ‘uaqf’ i a favour of “ B. anri hi., oti- 
spring. "ouoiJ'jtioii uftcrjionoriitiou (a) B lias a ,*-on. Bs. r.nd ad.niglifi i, 

Bd. "1 hoy VNill, afti'i' die (ivath of B, fake the Ixnelit of llie ‘waqf 
equally. (6) On thedeath of Bs, his children, if any, m ill lake half of tlic 
benefit in oqual shares ; (c) (hon if Bss. fho son of Bs, dies (\shi‘l.her !i.‘ 
prodocoaso.s Bs, or survives him), the childioii of B.ss w ill take (ho siiiiic 
to A\hioh Jis.s Mas entitled ; (d) if the doseeiulaul.s of Bs or It/ Ix'oonu- 
extinct, tlio.i his or her .share lapses to the do.Mjendauf.s of tin* of In is 
(as the ilo.'icnptioii “ o-fspring of B ’* is general and not .spoeilic). ‘ 

(2) W makes a declaration of ‘uaqf’ providing for “liis liin.d 
descendant s.'' J I4) lias ten lmo;il dc-seendants •’ at the time of the deelara- 
Lion. 80 long as thc.se live, they will each he entitled to an ()i{ual share. 

But if four of tiioiii die childless, and t\io (viz.. A and B) die, leaving 
iihildren, then the children of A and B will re.spcctively take an equal 
share witli the four surviving lineal descendants, 1 e., the .said four v ill 
each take ^of tho henelit, and the children of A and the ihildreu ef 
B J, ie., all the six lineal descendants will henelit equally ‘per st irqies. ’ 

In illustration (2) above the “appropriation’’ is .slated liy Mac-uuia exempHfled. 
naghton to bo “in favour of his lineal desceivlanls who are ton in 
minibor. ” Sir R. Wilson notes on this : “ ‘ Sic ’ in Macuaghten ; Imt 

1 See SB. 611, 511a, «lo4e: and the • Hacn. 342 ; Bail r 570. 

illustrations and authorities there cited. 4 Hacn. 341, r.a-<c 8, Q. 2. 

t Macn. 341, case 8, Q. 8 : Ameer AU, L 6 See comment. 

270-271, rltlug JlnddM^ MiUhar, III. 672, Maj- 6 Hacn. 341, ease S. Q. 2. 
maa-ui-Ar^r, Port IL 641. 
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Cectiox 513. llio context seems to show that they all belong to the first or at any rate 
to the same generation of descendants.” It is submitted that this 
remark is based on some misconception. It makes w difference 
whether or not the descendants belong to the same generation, nor 
even whether some of the ten are children of the rest. The description 
l)eing “his lineal descendants,” it includes the ten persons who are 
alive at tlie time, answering that description — and “ descendsints ’ 
includes sous as well as grandsons : these ten persons take etjually in 
accordance with s. .511 (1), above; and as the <lescendants are not 
individually identified, the shares of the deceased beneficiaries do not 
!a})se, but accrue to the survivors of the t(Mi descendants. This con- 
olusion is baswl on the. fact that the ‘ waqf ’ is in favour of his 
•‘descendants ," which is evidently taken as sufficient to indicate that 
the provision is not limited to A, B, and the others, individually, (s. 512 
(1) ). but that it is to devolve on the desceuilants of A, B, and the 
others . hen(;e on the death of any of the ten. the benefit neither lapses 
to the ultimate object of the ‘waqf,’ nor goes to the survivors of the 
ten, but devolves on the heirs of thedticeased beneficiary.^ 

§ 7. — Special Rules Relating to Mosques. 

U) ‘ Waqf’ for Mosque v)hen Completed- 
(Siinni law ) 614 . (1) According to Hanafi la^y whore a person 

erects or specifies a building for the purposii of dedicating 
it a.s a ‘ niasjid, ’ the ' waqf ’ is not completed, and his 
ownership of the land and building does not cease, until 
he divides tliem ofF from the rest of his jiroperty, aiul 
])rovides a way to go to it, and cither permits ])ublic prayers 
to be said therein, or delivers ptjssession of the mosque 
to a ‘mutawalli,’ or to the judge, or his deputy.^ 

(siiMh i.iw,. (2) According to Shiah law the ^ waqf ’ of a mosque 

is completed by the ‘waqif ’ making a formal declaration of 
‘ waqf,’ and permitting praj^ers to be said in the mosque.^ 

(1) W purports to build a ' masjid ’ within his house, or boiin- 
rUrios, and permits the public to enter there and say their prayers, then 

' See iliiiht ration (3) to b. &11A. above, and priate.1, and (ft) public pnyer said); Adam Sheili- 
footnote thereto. v. It/ia Sheik ( 1894 ) 1 C.W. N. 76 : Mosque 

2 Ilcd. 239; Ball. 1. 604, 00&( par. 2, 8); ralooh becomes cunseerated by dellvary to mutauxM, or 
Ali V. Luchmun Dau ( 1874 ) 6 K.W. 80 ( where declaration, or on pertwinanee of prayers), 
it is said that two conditions are easenttally • Bail. II. 220 ( par. 1) see coament. 
requisite : ( a ) the site must be publidy appro- 
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it becomes a ‘masjid * according to the opinion of all, provided that he Section 514 
gives the public a right of way ; but not otherwise, according to Abu 
Hanifa ; and oven without the right of way, according to the two dis- 
eiplos * and the Shiah law, (provided that according to Shian law a formal 
declaration of ‘waqf’ is necessary).* 

(2) W, a Hanafi, purports to build a 'masjid ’ and there is a b.vst*- 
ment underneath it, or adwelling place, on the floor above th<i ‘ ina>-iid,’ 

1 hen though there is an entrance to the ‘masjid’ from the highway, it 
<loe.s not validly become a ‘ manjid ’ ; but if the basement w ere dcdii^alrtl 
to the use of the ‘ masjid,’ it would be valid , as in the case of the masjid’ 
at Jerusalem tho reason being that the ‘ masjid * in tho first instanfc 
is not divided off. That objection v ould not apply under Shiah law,^ 
provided that a formal declaration of ‘waqt^’ is made.^ 

(3) A man has an open .siiace of budding ground, ami gives permis- 
sion to a body ofpersons to say prayer, therepublicly ; ami the permis- 
sion is without any comlition, and for ever, without restriction of a time 
lijnit, then the ‘masjid ’ is consecrated, and tho property cannot fonn 
jmrt of his estate on his death.* 

According to Hanafi law .separai ion is necessary, [for eomplet'mg 
the • waqf ’ of a mosque] because without that the ‘masjid ’ is not mmle ^ ' 
•.pecial to Almighty Ctxl ; ami praj’cr i.s necessary, because delivery is 
TMw^uisite according to Aboo Hanifa atul Moohummud.’’® On tho other 
hand, the Shiah law is stated m the following terms : “ ff one should 
ai>propriato {i.e., jjurport to make a 'waqf’ of a building for) ‘‘a 
‘ masjid ’ or place of worship, it is valid, though only one person should 
])iay in it, . . . but without the formal words of ‘waqf’ being 
pronounced,” it would not ‘'pa.s.s out of the proj)erty of the original 
o\s ncr.’’® 

Delivery of possession maybe evidenced liy the fact that the subject .xct- vt 
of fhe ‘waqf ’ is put to tho u.so of the objects of the ‘waqf ’ ; just 
in the ease of a gift, delivery of pos.se.ssiou isprov'edby acts of ownership 
e.vercised on the subject by tho donee.* The following is given by Syed 
Ameer Ali as a translation from the ‘ Uaddul Muhtar ’ : “As delivery 
of possession in the case of a 'watif ’ isdeemerl necessary though Abu 

' Ftifawa • Alamgiri, Waqf, ch. \1. in. U. toaching tho ground; and &raaj{d=place for 
Ball. I. 604, Hed. 239 ( col. II.). nuking tijda or place where proetration In prayer 

* Bon. n. 220 ( par. 1). inay bo made: no structure or building is neces* 

* Ball. n. 220, (par. 1), sariiy couuoted in the expression Uas}id. 

* Fatam>Almnoiri. Waqf. eh. XI; Bail. I. Sea footnote to s. 314 (l). above. 

605 (par. 4); n. 220 (par. 1). JtfatHa Is the 6 iJaB. n. 219-220. 

docatlvo of tijda. Stf^-adoratlon, an in- 4 See s. 404. above. 

elInntlon(lu prayer) or prostration, the forehead 
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■Section o14. Yusuf holds a contrary opinion, the nature of the delivery depends in 
each case ujjon the nature of the specific thing, for example, the del {very 
of a cemetery is by the burial of one person ; of a tank or reservoir by 
one person drinkhig there; a guest-house {‘ mussaffir khanch,’ travellers ’ 
house) by one wayfarer or traveller alighting there. .Similarly as the 
purpose of a mosque is that people should pray there in ‘ jamaat,’ it is 
required that whore there is no express dedication, prayers should have 
been offered therewith the ‘ azan ’ or ‘ikAmal.’”^ 


\V.*ljU luUllOt 
L'Ouulit iiiid"! 
wuiif tor 
luoaiiuc 


r.u, 

be restnettM 
e<i locale,. 


(2) ‘ TFar/?7 ’ cannot Participate in Benefit with Mosque- 
bib. When' the object of a ‘ waqf ’ is a mosque, tlie 
‘ waqif cannot reserve any benefit to himself under the 
‘ wa(j[f ’ ; and a ‘ waqf ’ with anj' such reservation is void.- 
This is in accordance with all the scihools of law. For Abu Yusuf s 
exposition of the Hanafi law alone permit.s the ‘ waqif ’ to reserve any 
benefit to himself in a ‘waqf’ ot any rind wh.atsoover. Hut even 
according to that exposition, vhere a mosijue is the ol»j(*ct of tlie ‘waqf 
the ‘ waqif ‘ cannot be a beneticUry. 

( J) Whether Mosque can he Reserved for a Sect- 
516. It is stated in the ‘Fatawa ‘Alanijiiri ’ that where 
a ‘ masjid ’ is consecrated, and it is purport ed to be reserved 
for the people of a jiarlicular locality, the reservation is 
void, and persons not belonj^ing to that locality arc entitled 
to Avorship in it ; and it ha.s been said in the coursi'; of deci- 
sions by the Courts* that a mosque cannot bo dedicated 
Avith a reservation for a jiarticular sect or class of peojile ; 
but according to ShafVi law a ‘ masjid ’ may be dedicated 
with such reservation, " and the effect of the rule of laAV 
above stated in Jlritish India is not free from doubt. 


1 Ameer All, " Malioniincilaii l.aw.” I. ‘«r,, 
citing Itaddul Mitkhar, Vol. 111. 1,7.2. The 
liic^cnt writer lias not been able to tr.ice Uio 
iingiiial in the work referred to, but the law 
^uiii-, to be laid down similarly m the Fatairn 
(Jim Khnn, 29tt. 

2 Kail. I. CUO, (/. 10). It is nut itiiitc clear 
whither the reservation alone is void, or the 
whole lutq!. Tlie aiiibignity docs not 8e.-ni to 
be thi ti.iiisliitorV. 

I Kail. 1. G(J« ( par. 1). 


♦ Sec cases eited in foulnotcs to bs. .'.till, 
val , and cf. Kultayan v. Mamanna liariiOi(w, 
(1<)12), 3fl Mad. 08 1. 

■> Wilson, “Digest,” a. 417, sajrs that 
according to Shall’ i law a .M.asjld may be dedi- 
cated with such a reserv.ation, citing Van den 
Berg’s Manuel lie Juruprudenre Musulmane, 
{Minhaj-at-TalMn) II. 286 ; but in Mr. Howard’s 
translation of Van den Berg’s version there Is 
notliing to show suoli a tiilo of ShniBi law : See 
Minhaj-at-TalOnn, Book. 23, pp. 230, 233, 
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The following points htvvo been laid ilown by Mu! Privy (louncil Skction 516. 
( 1 ) Among Sunni Muhammadans the followers of raeh of the four 

V. M.-Iiil.i 

sects can properly worship with each other ; (2) there was not produced Huk-h.’ 
any text to show that a follower of Abu Hauifa could do wi<>ng in follow- 
ing a practice recommended by others of the four ‘ Imams ; ( 3 ) if 
the ‘Imam ’ (leafier at prayer) introducfis the loufl-ton<-.| ‘ twnin ’ aiitl 
the ‘rafaidin’3:(o) itdoesnot disqualify him from officiating in a mo8f{ue 
where these ceremonies wore not i>roviously userl, nor (A) iloes it 
a section of the worshippers in stdting up anothtn- IcJRier at prayei l( 
the same time that the prayer is being i^ndiicted bv the duly autho- 
rizeii‘ Imam (4) there is no rule of law tha/ wh*m public w'orsh:|) has 
been performed in a certain ws*y for twenty years, there eaiuiol Ixj auv 
variation, however slight, from that way * the question in each case of 
dispute must be as to the magnitude aiui importance of alleged depar- 
ture (5) the Court ought not to fb'clare that the ‘ imam ’ or ‘ muta- 
w-alli ’ of the ‘ masjid ’ has authority to eject the dissentients if and 
when they interfere: the plaintifTs must toly on th<i prohibitory order 
which can bo enforced according to law if the occasion arises. ( 6 ) 

The remarks of liklge, C. .1., to the effect that a mosque cannot be con- ca,, .wv 
secrated exclusively for the use of any jiarticular sect or denomination 
of Sunni Muhammadans, that a mo.sq:ie must be a mosque for all, it mob(iue'<^ 
must bo a building dedicated to Cod and not a building dedicated 
to God with a reservation that it should be use<l only by particular 
persons holding particular views of the ritual, where all Muhammadans 
are entitled to go aiul perform their devotions as of light, according to 
their conscience,-’ — were referred to by the Privy Council, but the ques- 
tion was not decided whether a mosque cannot validly be reserved for 
the use of followers of a particnilar .sect. Thopomt is perhaps not likely 
to arise in British India in this o.xact form. But there are religious sr <hques under 
communities — ‘ jama’ats ’ is the term applied to them — ^which po.-,.scss «« 

property, including places of worship, and though it would be foreign to 
the ideas of a Mussulman to exclude another Mussalman from enter* 
ing and offering up his prayers in any place of worship, — as a matter 
of practice no one, who is not a member of a particular ‘jama'at,’ 


1 F<wi Karim v, Maula Bukih (1891) 18 
Cal. 448 ; 18 I.A. 60, revorHlisg the High Court. 

2 Ib„ c(. Mithammed Ibrahim v. (lulain 
Ahmed (1864) 1 Horn. H.C.ll. 1230. 

3 raising the arms at the time ol saylug 
AUah Akbar in piayers. 

* Senible, this refers to the authorlzcil prayers. 
Quaere, if it aliccts tlio principle of s. 616. 
Ata-l/llah v. AHmuUah (1889), 2 All. 404. 


600. These observations were obiter ; It having 
ilcen found that Ihc mosque in question had been 
exclusively uswl by Hauafls ; but it does not 
seem to liave been claimed that they lind any 
right to exclude others ; the P. C. refer to it, 
however, as a ruling : Fael Kanm v. Maula 
Bukih (1801) 18 Cal. 448. 468; 18 I. A. 68; 
and cf. Kuttayaii v. Mamanna Havuthan 
(1012) 3.'> Mad. 681. 
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Section .llG. «ver onter.s the musquo belonging to it, Avithout being invited to do so, 
or obtaining leave, and Avithout conforming, Avithiii the precincts of the 
mosque, to the amenities observed by the members of the * jama’at ’ in 
possession of the mosque ; and though these places of worship are always 
referred to as ‘ masjids ’ they arc kept under the control of petsons 
who obey the orders of the heatls of their own community. The 
(juestion would therefore arise most directly in India if the persons 
in charge of such a mosque, whose position is very different from that 
of a ‘ mutawalli.’ Avere proceeded against in a court of law for a breach 
of trust on the ground that the doors of the mosque Avere locked up, 
and not opened except to members of the ‘jama*at.’ They would 
he guilty of a breach of trust if the real object of the ‘ waqf ’ were to 
lienefit not their own ‘ jama'at’ but all Mussalmans. That question is 
very different from whether persons habitually coming to a particular 
mosque can he prevented by the others from praying in their own 
Avay, Avhich was dealt Avith in ‘ Fazl Karim s ’ ease. 


til ml uD nhidi 
iDOS'iiie liulU 
imwos, out oi 
|irh ate 
properh. 


Enpllsh law. 


U) Mosque Property never Applied to Other Objects. 

517. The land where a ‘ masjid ’ has been erected does 
not become the property of its original owner, or his heirs, 
notwithstanding that the ‘ masjid ’ lias fallen to decay, 
and is no longer used for prayers, nor can its old materi- 
als be used for building or repairing another ‘ masjid.’ * 

Imam Muhammad A\as of opinion that the land and old materials 
of a ‘masjid ' in ruins revert to the ‘waqif ' or his heirs. But this 
opinion is opposed to that of Abu Yusuf, according to Avhich the 
' fatwa ’ is given. ^ 

The folloAving statement of the English law relating to consecrated 
property may be compared with the rule of Muhammadan law under 
Avhich property once dedicated as a mosijue can never again be applied 
to any other use : “ If it Avas a jAublic chapel,’' said Sir Thomas 

Plumer, V. C., ‘‘ it must have been consecrated, and by that solemn rite 
dedicated to the service of God and separated from all unhallowed 
uses, and could not be unconsecrated but by Parliament.” 


I’rovuiuii Ldi 
poor not 
necessary 
with moMiuc. 


518. Where the object of the ‘ waqf ’ is a ‘ masjid,’ 
all the exponents of Hanafi law are agreed that there need 

1 UeJ 210; Bail. 1. 006 (imr. 2) ; II. 221 KiH; rexi rscd in Hie House of Lords on a point 
(fourth). Kuttayan v. Miinumna Havuthon of procedure, mb tiom, Corporaixon of Ludlow v. 
(1012), 33 Mad, 681. Orrmhouse (1827) 1 Bligh, 17. 

* Krporte Oreenhuuie (1815; 1 .Aladdock, OJ, 
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not be any ultimate dedication to the poor, and there may Srction olS. 
be provisions for expenses connected with the use of the 
‘ masjid ’ as a place of worship. ^ 

A ‘ waqf ’ may bo validly made in the following form . ■ I dedicate ///»»//•"'«»* 
this my land ” ( specifying its boundaries ) “ with its rights and advan- 
tages as a perpetual ‘ waqf ’ during my life and after jny death, on this 
oondition, that it may becultivated, and it.s pro<luco be applied for the 
expenses or repairs of the buildings, and for the salaries of th(» atten- 
dants, and general maintenance, and that the .surplus may be exp--nded 
on the building of such and such a “masjid,' and for the supply of its oil 
and allsimilar purposes, for the benefit and advantage of the ‘masjid. 
with liberty to the ‘muta>valli' to expend thereout in accordance with 
his discretion, and when the sahl ‘masjid is not in need of these ex- 
pense.s, then the said produce .should bo applied to the poor.’" * 

This section brings out the point on which Abu Yusuf rlisagreod 
from Imam Muhammad and Abu Hanifa, viz., whether it i-s necessary 
to make express mention of the poor as beneficiaries under 
a ‘waqf.’ 


(5) Endowment of Existing Mosqne-^ 

519. Property may bo dedicated by way of ‘ waqf 
for supplying an existing ‘ masjid ’ with its necessary .«» 
expenses, and with a provision that (1) in case the said ',"or,'ar 
‘ masjid ’ is not in need of the said expenses, then the 
income of the ‘ waqf ’ property should be expended on 
the poor,® or (2) with provisions for the benefit of objects 
that must in time cease, and the lapse of which will 
leave the whole benefit available for the ‘ masjid.’ ‘ 

By a “ suuad ’ a gift is matlo of the income of certain villages, 
providing that one-third of it is for the defrayal of expenses of the 
servant of a mosque, and ‘ farsh ' and light, etc., one-third for the 
expenses of a ‘ madrasa,' and the remaining one-third for the 


1 Bail. I. 607. See illustration. 

2 Fatawa ^Alamgiri, Waqf, Ch. XI.. fas! ii. 
Intt. ; Bail. I. 607 ( par. 1), does not brinii out 
the fact that the object of the waqf In this illus- 
tration is to benefit anotlicr masjid which dors 
not form part of the waqf property ; and that 
the point Is that the object of a waqf may be 
to provide oil, &c., for an existliiK masjid, witli 
the reversion in favour of thb poor. 


3 Bad. I. 607 , see s. 518 it!., s. 180, iU. 6 ; 
cf. Asoobai v. Noorbai ( 1005 ) 8 Bom. L. B. 
215, 246. 

* Mitzhanol Iluq v. Pohrai Dwtarev Molui- 
ptUlur (1870) 13 W.H. 235 : provisions to defray 
expenses of a mosque, alms to mendicants, 
and surplus for expenses of marriages, burials 
and cirriiiiicision oi incinliers r>r the family of 
tlio mutaicaUi. 
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Section T) in allowanon of tho ‘mntawalli’; held, lhat tho gift complied with the 
four essential conditions necessary to create a valid ‘waqf '^ 


interested in 
moeqno may 
sue sinaly in 
(■nse of hreiieii 
of trust, Ac. 


Powers of tite 
Civil Court; 
(rt) spceilli' 
Iicrform- 
anee. 

(A) Untimxcs 
(c) Itemovni 
of tnisfer. 
Ac. 


Dlsluriiaiu’c 
III mosque. 


(6) Legal Proceedings Relating to Mosque. 

(a) Civil Proeccuinga. 

520. Aliy jicrson or persons interested in any mosque, 
temple or religious establiskment, or in the performance of 
the worship or of the service thereof, or the trusts relating 
thereto, may, without joining as plaintiff any of the other 
persons interested therein, sue before the Civil Court tho 
trustee, manager, or superintendent of such mosque, 
temple or religious establishment, or the member of any 
committee appointed under the Religious Endowments 
Act, for any misfeasance, breach of trust or neglect of duty, 
committed by such trustee, manager, superintendent, or 
member of such committee, in respect of the trusts vested in or 
confided to them respectively ; and the Civil Court may direct 
the specific performance of any act by such trustee, manager, 
superintendent, or member of a committee, and may decree 
damages and costs against such trustee, manager, superin- 
tendent, or member of a committee, and may also direct the 
removal of such trustee, superintendent, or member of acorn - 
m ittcc. 2 S uch a suit will not be entertained without a prel i - 
miliary enquiry under s. 18 of the Religious Endowments Act. 

(6) Criminal Proceedings. 

521. Any person making any demonstration® oral or 
otherwise in any mosque, or saying his prayers in accord- 
ance with the ritual of his sect not in good faith, but with the 
intention of maliciously disturbing others in their devotions, 
is in British India guilty of committing a criminal offence.'* 


' .fiiffnlmoni Chowdrani v. Kamjani Bibfe 
(1SS4) iO Cal. S33. 

: KpIIkIoiis Knd(ivtniont!i Act, XX. of 1863. 

3 Eg . l)V bn-nling out the word amin In a 
iioi'-y iinil (lisordorly fashion, causing a dtotiirb- 
ancp : Str.nlght. .T , In Atmillnh v. Azimuttah 
(ISS'i) ij ill. 201 (F.n), cxpInIniiiK Q.-J?. v 
Jlummn (188.'i) 7 .ill. 40 J. 


* Ib. (per Mahmood, J.)i Oangu v. Ahnuul- 
uilha (1889) 13 All. 419 ; we also Abdiu Sub/uin 
V. Korban All (1008) 33 Cal. 204 ; Fazl Karim 
V. Mania Kutsh (1891) 18 Cal. 448, 18 I.A. 69 ; 
Adam Sbeib v. Iiiha Shetb (1894) 1 C.W.W. 76; 
Jaimhir v. Atbar Knsiinm (1884) 7 All. 178; 
lia^iomlhay v Muhammul Abu Naur. (1911) 
33 ill. 060 . Itam Chandra v. AH Mohammed 
(1913) 36 All. 107. 
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( 1 ) Members of the * Muhammadi * or * Wahabi ’ sect are Section 621. 
Mussalmans, and are therefore entitled to perform their devotions in a 
mosque, though they may differ from the majority of the Sunni 
Mussalmans on particular points.* 

(2 ) S, a Shafi*i,may pronounce the word ‘amin’ loud in saying 
his prayers in a mosque, where the majority of worsliipp.-rs arc of thcf 
Hanafi sect, who pronounce it in a low tone, provided tliat S dues it 
‘bona fide,’ in accordance with his own rituals, and not fui the 
purpose of disturbing the others, and notwithstanding that he rM,\ 
cause annoyance to them.* 

>. Bail. I. 006 i Fail Karim v. MavKt JiuUh v. (Mm Ahmtd (1864) 1 Bom. JT.r.S. 23fi ; 

(1891) 18 Cal, 448 : 1. A. 59; Mulmmmad Ibrahim Ata-VOah v. AjimirftoA (1889) 12 AIL 494. 



Skction 522. 


Right of 
pre-praption. 


prfl'«mptor. 

8ub]ept of 
pre>einptiop. 


The Iftod. " 
“ ThP selh'r- ” 


"The 
purchaser,’' 
"The sale.” 

Bight of 
pre-emption 
!' arlfllng." 


pre-empt ora 
equal In degree ; 
Joint pre-emptora. 


CHAPTER XI. 


PRE-EMPTION. 


§ 1,—Preliminai'y. 

522. (1) Where a person^ has the right to have any 
property transferred to himself on his paying the consider- 
ation for which the owner of the said property has agreed 
(or purported) to sell or barter it^ to another, such right is 
called the “right of pre-emption”;^ the person having or 
claiming to have the said right is called “ the pre-emptor,” 
and the said property is called the “ subject of pre-emption.” 

(2) In this chapter unless there is anything in the 
subject or context showing a contrary intention— 

(o) The subject of pre-emption is referred to as “ the 
land”; its owner,* as “ the seller or vendor”; the person 
to whom it was originally intended to be transferred, as 
<‘the purchaser or buyer or vendee” ; the agreement for its 
transfer as “ the sale”, or the “ ground for pre-emption ” ; 
its consideration as the “ purchase money ” ; and the right 
of pre-emption is referred to as “ arising from ” the sale or 
from the ground of pre-emption. 

(6) Where two or more persons arc simultaneously 
entitled to pre-empt the same property, they are referred 
to as being on the same footing as regards the priority of 
their claims to pre-emption, or as being “ equal in degree ” 
or as “ joint pre-emptors,” In the illustrations and foot- 
notes to this chapter the letters S, Sa, etc., refer to the 


1 Words Importing the masculine gender 
include females, and words lu the singular In- 
clude the plural, and vice versa. 

a The texts expressly refer both to a sale 
and to exchange, hut for brevity only sale 
Is referred to throughout, and that expres- 
sion must be tnhen to Include exchange or 
barter. 


* Ball. I. 471, Pre-emption is called shufa 
In Arabic ; and the pre-emptor shafi. Mahmood, 
.1., suggested that the land forming the subject 
of pre-emption should be called the ’’ servient 
tenement " : Jai Bam v. Mahahr Bai (1886) 
7 All. 720, 728 ; see comment. 

* I.e., the person who has agreed or purport, 
ed to sell the property. 
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sellers or vendors ; B, Ba, etc. to the buyers or purchasers J^ection 622. 
or vendees; and P, Pa, etc. to the pre-emptors. Italic 
letters refer to females. 

(c) Where the right of one person to pre-empt arises 
only in the absence, or on the disqualification, of another, 
or on that other waiving his right to pre-empt, the latter 
is said to have “ priority in the right to pre-empt ” over 
the former.' 

(d) Where the personal law by which any person Persons 
is governed includes the law of pre-emption, he is referred uw „f 

to as being “governed by the law of pre-emption. preemption. 

(e) The ‘ talab-i-muathibat,’ ‘ talab-i-ishhad,’ and ‘ Taiab-i-mu- 
‘ talab-i-tamlik,’ as defined or explained in s. 528, below, are assertion), 
in this chapter referred to as the “ abortion, “ demand,” (or^Land). 
and “ enforcement ” of the claim to pre-emption respec- (or enforcement); 
tively ; ^ and the pre-emptor is referred to as asserting, 
demanding and enforcing his claim. 

(/) A ‘ wajib-ul-‘arz * means a record of the informa- ' 

... 1 record ol 

tion obtained in regard to landed tenures, to the rights, &«• 
interests, and privileges of various classes of the agricul- 
tural community, and to the local usages comiected with 
landed tenures, by the Settlement Officer, originally under 
Regulation VII. of 1822, and subsequently under other 
enactments and Government orders,'' 


1 The Civil Procedure Code, 0. XXV. r. 
li (2) (b) speaks ol superior and inicrior 
pre-emptors. 

* Persons governed In India by the law ot 
pre-emption are : ( o ) all Mussulmaus ( except 
In places where the Courts refuse to enforce the 
law ol pre-emption on the ground that It is 
against public policy, or that It has fallen into 
desuetude) (b) those who have adopted it by 
custom: or (c) by contract. 

a "The flret formality technically called 
the ■ Immediate demand ' ‘‘-—per Ameer All; J . 
delivering the Judgment of P.C. Jadu Lai Sahu v 
Mdhanmi Jatdci Koer, (1012) 3« Cal. 015 ; 30 I. 
A. 101; 11 Bom. L.B. 430, 444. 

4 These terms caimot be adhered to when 
tlM words ol oUmt authws ate quoted, In which ' 
case*, or where otherwise neoeaeaty, the-Aiabto 
equtvalente are given, or they are qualiflod ae the 


first, second, and third (claim), respectively. 

!> See comment, and Chowdhree Brij Lai 
v. «<o<i Qoor Sakai (1807) Agra P.B, (X.W.P., 
P. B. Rumnqb, July-Deo. 1807), 80, where Uic 
origin and effect of the wajib-uParc are explained 
in great detail. See also Sadhu, Sahu v. Raja 
liaM (1393) 10 AU. 40 (r.B.) ; ReluTaji Dvbani 
V. Pahltean Bhapat (1010) 33 All. 190, 204, 200 
( V.B.r. Lali V. Murlidhar (lUDO) 28 All. 488, at 
402 ( P.o. }; Murtuza 11 imam Khan v. Moham- 
mad Yasrin AH Khan (1910) 31 Mad. L. J. 
804 ( F.O.). The following fuller explaiutUon Is 
to be found in Wilson's glossary : — " Wajibttl’ 
‘an, lit. fit for, or worthy of, representation — a 
petition, a written statement or teproBentation,a 
written agreement: in the North-West Provinces 
it deelgnates what Is considered to ^be the 
most important of the documents relating to 
the village administration, describing the 
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Section 522. (3) The rules stated in this chapter represent the gener- 

. al Muhammadan law; but that law may be altered by 
aud, iu particular, where pre-emption is claimed 
in accordance with the ‘wajib-ul-‘arz,’ its construction 
governs the rights of the parties in the first instance. 

Basis of ri«iit to “Tho fight of pfo-emptiou is founded on contract .and neighbour* 
pre-emption. o x i 

hood, confirmed by ‘ tulub ’ or demand, and ‘ ishhad, or invocation ; 

and is perfected by taking possession.”^ 

rroceiiire The procedure on a suit for pre-emption is given with some fullness 

in Baillie I. 485-487, (Book VII. chapter 3). It presents in a compen- 
dious form all the various matters and constituents for establishing 
tho claim, and may therefore bo referred to with advantage, 
iicftiiiuons of Pre-emption is defined in the ‘Sharaya'-ul-Islam ’ as follows; 

praemn uii. "Shoofa is the legal title of one partner in joint property to the share 
of another partner in consoiiuence of its transfer by sale.” ® Mahmood, 
J., defined it as “a right which the owner of certain im- 
movable property possessor as such for the quiet enjoyment 
of immovable property to obtain in substitution for tho buyer, 
proprietory possession of certain other immovable property not 
his own,on such terms as those on which such latter immovable property 
is sold to another person.” ^ See also the definitions in the Punjab 
and Oudh Laws Acts, 1872 and 1876 respectively : s. 557, below, 
other dvtlnitioiia. The definition contained in s. 522 (1) above is that of pre-emption as 
recognised in Muhammadan law; but the term has been more briefly 
defined as the right of purchasing property before, or in preference to^ 
• other persons.^ This definition seems to have been tho basis of the 

definitions in tho Oudh and Punjab Laws Acts, which is as follows: 
” Tho gift of pre-emption is the right of persons hereinafter mentioned 

cstabllBhed mode ol paying tho Government scribing parties, and the settlement offleer, and 
revenue, tho actu.nl shares or holdings, whether he approved and signed also by him. The term 
held In severalty or in common, and how sc- seems to have been superseded of late years by 
paratlon or rc-allotmcut takes plai-e. the powers £/ieiiiof.”— Wilson's Glossary ( 1805 ). On the 

and privilegos of the Lambardart, and how evidentiary value of the wajdi-ul *ari see Faxl 
elected, what extra items of collection are rc- Uutsain v. Muttammad Stiarif (1014) 30 All, 47. 
cognised, the rules regarding fridt and timber ' Bail. I. 481 ; ef. Ball. I. 480-487. 

trees on the estate, and how irrigatiou Is mam- * Bail. 11. 175 : " According to tho Hani- 

tained ; the appropriation of waste lauds, the htes not only a partner in the property, but also 
village servants and ttieir fees, and the pay In its rights, and a neighbour, have a legal claim 
1)1 the village watchmen : It ahoidd be. In fact, to pre-emption," ibid, n. 1, clUng Bail. L 476. 
a complete view of the organization of the vil- a (Mind Daycd v. InayatvUah (1886) 7 All. 
liige, and is to bo attested by the signatures 775, 790, adding, " I could easily support every 
of all the Lambardan and os many of the ehare* word of this definition by original Arable texts 
holders as choose to sign, and by the signatures of the Huhammadan law itsell.” 
of the PtttmH and Kanungo ; It should be read • Sweet, "law Diet.** cited in "BnoyclO' 
aloud la open court in the bearing of the sub* pacdiaoltbelawsul BngIand,‘‘Pre-emption’’g.v 
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or referred to, to acquire, iu the cases herein after specified, immovable Section 622. 
property in preference to all other persons. See s. 567, below, and 
comment. 

Imam Shafi'i is reported to have stated that the right of p re-omption ia bhafl'i’s view. 

*■ repugnant to analogy, as it involves the taking possession of another’s 
property contrary to his inclination ; whence it must bo cr)nfiiie(l solely 
to those to whom it is particularly granted by the law. '^ Thi* right 
is justified, however, on the following grounds : ( a) that so far as a joint 
owner is concerned, it is injurious to him to have a stranger as parti- 
cipator in the property to which ho must be attached through o-^socia- , 

tions, but which ho may perhaps abandon, and that it w'ould bo a greater 
hardship on him than on the stranger, the more so as the stranger is com- 
pensated ; ( 6) that inconveniences attend the division of property ; ’ ( c) 
the author of the ‘ Sharaya’-ul-Islam’ refers to division occasioning loss or 
damage as a cause why the right is given and (d) of the ‘ Hidaya,’ to 
pre-emption “ boingadisseisinganother of his property merely in order to 
prevent apprehended inconveniences”; and («) again he explains that ” the 
grand principle of ’ sha^a 'is the conjunction of property and its object 
. . . to prevent the vexation arising from a disagreeable neighbour .”3 

The pre-emptor’s position is distinguishable from that of an ordi- prc-cmpiof 
nary iiurchaser as regards the compensation payable to the purchaser 
if he erects buildings or plants trees, and it turns out that the voiuior purchaser, 
was not the owner of the land : the ordinary purchaser has a right to 
compensation for the improvements from the true owner ; but the pre- 
enptor cannot recover it either from the seller or the purcha^ir or the 
true ownor ; for “ [ the ordinary purchaser ] is deceived by the seller, 
and is empowered by him to take the ground, —whereas the Shafee ( pre- 
emptor ) is not deceived by the purchaser, nor can he be said to bo em- 
powered by him to take the ground, since the purchaser hinself is oom- 
pollod— *the bhafeo taking possession of the ground without hi.s consent. ’* 

‘ In all questions of pre-emption,” says Mahmood, J.,® “there are 
three important points for consideration The first is the property 
which, by analogy, may be called the dominant tenement, that is to 
say, the property in virtue of which the pre-emptor’s right exists. The 
second is the pre-emptors themselves. The third is the pro-emptioned 
property which, by analogy, may be described the servient tenement.”® 


1 Hed. 648. Shafl'l tborelore dOM not admit 
it in favour of a neighbour. 

* Ball. n. 176 ( par. 3). 

» Hed. 660 ( col. I, par. 4) ; 668, col. il. 
par. 1, 2). 


* Hed. 55f (col. li.) 

A Jai Ram v. Mahabir Rai ( 1885 ) 7 All, 
780, 728 ; Jaiav Lai SaMo v. Uahetrmi Janki 
£oer( 1912), 39 Cal. 913. 
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SliOTlON 622 . 


AppliMtloa In 
Indlft- 


Shiah and 
Snnnl law 
ol pre-emption. 

CoRtom cr 
contract. 


OonBict at lawH . 


RiBtor.v ot 
pre-emption 


From the oature of the right, it is clear that its existence cannot 
be pleaded in defence to a suit for possession by the purchaser of 
the right and interest of another co-sharer.* 

The question has been raised, but not decided, whether or not the 
right of pre-emption does create an interest in the land.^ 

^ Operation of, the Law of Pre-emption. 

( 1 ). Persons and Territories subject to the Law of Pre-emption: 

Choice of Law a» Affected by Status of Parties. 

523. (1) The law of pre-emption is enforced in British 
India in accordance with s. 5, above.^ 

(2) The Suimi or Shiah law of pre-emption respectively 
governs persons belonging to the said sects. ^ 

(3) Pre-emption may be based on custom^ or may 
arise out of contract (whether or not contained in the 
‘wajib-id-*arz ’ ) ; and then the terms of the custom or 
contract (as the case may be) will govern the rights of the 
parties,® and the conditions of the custom or contract 
will (subject to ss. 523 o and 523 d) be strictly enforced.^ 

(4) Where the parties to a suit for pre-emption are not 
governed by the same law the decision will be in accordance 
with the provisions of s. 524, below. 

1. HISTORY OF THE LAW OF I'RE EMPTION. 

The history of pre-emption in ludin was alluded to by Sir John 
Edge, delivering the advice of the Privy Ooiiucil * in the following 
terms ' — 


1 Ajudhia Sakth Hingh v. Ar<df All £han 
( ISS.'i ) 7 All. 80:!. 

I Sitaram Jiaurau v. Saued Sirujul Khan 
( 1917 ) 1 Bom. 63fl, 860 ; cl. tlic TraDsler of 
property Act, s. 64, last clause, and a. 40. 

» See comment. 

4 t:i. Qurban Uutain v. Chote ( 1890 ) 32 
.\ll. 102. 

s As to proof of custom "CC Dahyabhai 
V. CkvniUU (1013 ) 38 Bom. 183; JatAi v. Banm 
( 1913 ) 36 AU. 472. 

6 cases depending on the wtjib -vl- *an 
ate very common. Examples of other con- 
tracts are fnrnlstaed hy Jbvaram t. Krifh- 
tuuami (1892) 18 Mad. 301 and Haris Fait v. 


Jahuruddi Utwi (1897) 2 Cal. W.E. 676. When it 
arise'? out of contract, it is frequently menUoned 
by reference to the option to purchase which, «.p., 
the lessee or mortgagee or partner may be given. 

t Jtanehgh v. Melton (1884) 2 Dr. & Sm. 
278 ; 34 L.J., UH., 227 ; Weston v. CoUins (1865. 
Jur.,N.a., 190, 34 L. J. CH.,368: CAssfemanv 
Mann (1851) 0 Ha. 206; Ward v. Wolverhampton 
Waterworks Co. { 1871 ) 13 Bq. 248 ; 41 L.J., 
CH., 308; cf. Act X. of 1877. s. 310 and Act XXI. 
ol 1880. 8. 14, for rights of pre-emption in Court 
sales. 

H Oioambar Singh v. Ahmad Sayud Khan 
(1914) 13 All. L. J. 230 (P. CJ 
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” Pre-emption in village communities in British India had its Section 623. 
origin in the Muhammadan law as to pre-emption, find u as apparently 
unknown in India before the tim.e of the Mughal nilors. In the courreMuhamnindsn 
of time customs of pie-tmiption grew up, or veie adopt d. among vil 
lage ccmimunitfes. In seme cases the fharers in a village adopted or 
followed the rules of Ike Muhanimadan law of pre-emption. In other 
cases, where a custom of pre emption exists, each village community 
has a custom of pre-emption which varies from the Muhammadan 
law of pre-emption, and is peculiar to the village in its provi- ious 
and its incidents; a custom of pre-emption was doubtless in all 
cases the result of agreement amongst the shar eh older .s of the par 
trcular village, andmay have been fwloptcd in moderrr tin: esandin villages 
which were first constituted in modern times. Rights of pre-emptiorr 
have in some provinces been given by Acts of the Indian Legislature- 
Rights of pre-emption have also been created by contract between the-^f's“f 
sharers in a village. But in all cares the object is as far as it is possible 
to prevent strangers to a village from becoming sharers in tho village. 

Rights of pre-emption when they exist are valuable rights, and when contract, 
they depend upon a custom or upon a contract, tho custom or the cou’ 
tract, as tho case may be, must, if disputed, beproved.' 

8. PEB-EMPTION : ITS ORIGIN. 

The following extiacts from the historical portions of the judg- 
ment in ‘ Chow dhreo Brij lall v. Raja Goor Sahai are not affected 
by the f act that the Privy Council * have approved of the decision 
in ‘ Fakir Paw ot’s’ * case, and thus, it would appear, by implication, 
dirappiovcd of Chowdhree Brij Lall’s case, • in so far as the two 
decisions conflict. 

“ There are three grounds on which claims to pre-emption may 
be put forward : they may be claimed as founded on law, or on general 
usage, or on special contract. Act XIV. of 1860, ( Limitation) . . , i- prk-mmioii 
distinctly recognises these three grounds of claim. 

( 1 ) “ As founded on law, ‘pre-emption ’ may bo claimed in this 
country under the provisions of the Muhammadan law or the (a) Acta, 
special enactments with regard to . . . auction sales of ‘ putteedaree ’ 

‘estates.’ 

1 See p. 050, n. 8. work it ia cited here. 

« [ 1807 1 N. W. P., P. B. RuUnga, July— a Jodu Lai v. (MoAonmi) JauM Kotr, 

Deo., p. 95. The figures and letters in ( ) ( 1912 ) 39 Cal. 915 ; 39 I. A. 101. 

an oilne. This Judgment Is reproduced in « [ 1803 ] W.R., Sp. No. 143 ; Beng. L.R., 

Abhwl’a " Law ol Pre>en;ptloQ,” from which Supp. toI., 35. 
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Section 523. 

n. ClSTOM. 


Ill, CoNTRAf'T 


Claim la the 
ttlteruative on 
contract, cimtoiu, 
or Muhammadan 
law. 


I MCHAHMADAN 
lAW of pre- 
emption 
enforueil 
ag rellKloiis 
UHaKB or 
equity, etc. 


( 2 ) “ As re^auls gtneial upage, it was declared by the late Sudder 
Court of those Provinces' that pre-emptive rights do not obtain as 
an universal custom among Hindus. To this statement we assent* 
u ith this addition that in some parts of India the custom has been found 
to prevail accompanied with all the conditions attaching to pre-emptiv e 
rights under the Mahomedan law. 

( 3 ) “ As based on contract, wo hold it beyond question that in 
this countiy persons who are in the position of proprietors, may by 
contract, attach to their priq^orty such conditions as may be mutually 
agreed upon between the contracting parties, provided that such con- 
ditions are not contrary to law ; and wo further hold tha,t in the case 
of co-parccivary estates, in respect of which such contracts are most 
frofiuontly nwlo, stipulations for mutual rights of pre-emption are 
not forbidden either by positive enactments, or general usage having 
the force of law.” 

It is the practice of the Courts to allow claims for pre- 
emption to be as.«!ortc<l on the grounds both of contract and custom in 
one and the same plaint * and a suit for pre-emption may be based, in 
the alternative, on contract, custom, or Muhammadan law but, where 
there is an established custom of pre-emption, and the pre-emptor fails to 
bring him.< elf within it, ho cannot fall back on thoMuhammadan law.® 

Sir R. Wilson ( s. 350) after referring to the view of Mahmood, 
J., and Sjiankie, J., that the law of pre-emption is enforceable amongst 
Muslims as a religimis usage or institution, says that this proves too 
much, for if it were so the whole of the Muhammadan ‘ Shari*at ’ should 
bo enforred, including the law of property, and contract. [As a matter 
of fact the law on these point.s is enforced. unless it is ousted by any 
legislative enaotir.<‘nt ( cf. s- 4, above).] Sir Roland suggests that 
” some portions are more firmly rooted in the sentiments of the 
Moslem community than other portions, and t hat the judges may possibly 
• have had good resvsons for believing this to he the case with pre-emption’’ 
It is submitteil that the proper view of the question i.s that the whole 
of Muhammadan law would bo enforced, if not as a religious usage 
or institution, then on the ground of justice, equity, and good con- 
science except such portions ( 1 ) as are repealed by Acts of the Legis- 
lature, ( 2 ) as have fallen into desuetude,— which seems to bo the case 

> 2 Set. Bap. 477. Sie; Cf. Mori. Dig. I. nista Btbi ( 1914 ) 30 AU. 450. See also Abdul 
535. 530. Eamui V. MatUuUah (1914) 30 AU. 673, where 

* Nebchid v. Than Singh (1S70 ) 2 N. W. the plaiot woe sought to be amended and the 
iZZ High Conrt held that the refusal of permission 

i Muhammad AhtramuUah v. Shums~un» to amend was wroi^ 


Desuetude. 
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with such rules of Muhammadan law ( if any ) relating to contract, SEmoN 523. 

or the law of property as are not covered by the law of British India 

on the point. The latter seems to have boon the ground on which the 

High Court at Bombay recently hold that pre-emption -.vould not be 

enforced in Bombay ; though the judgments do not explicitly refer f.) 

desuetude, it is said that the adoption of pre-emption must he clearl\’ 

proved.^ 

The origin and character of the ‘ wajib-ul-*arz ’ is examined in tletail ‘ ’ 

in ‘ Brij Lall’s’ case. * It is pointetl out that it had its origin in P .gu- 
lation VII. of 1822, and then the Judgment proceeds : — 


“We have seen that the Settlement Officers were imstrucled to 
induce the co-parceners, whose property they wore engaged i!i .settling. 
to come to an agreement on all subjects on which disputes were likely to ,.irort<t.i bring 
arise ; and probably on no point were disputes more likely to arise than on 
questions relating to the transfer of tenure. As in the case of the tenures, 
undivided family, no member could alienate his share of the common 
inheritance without the consent of the other members, so in the village “‘‘"'"s f™rea 
community, which often had its origin in an undivided family, ni'thing ot joint family 
could be more opposed to the feelings of the community than the transfer ”1**^ 

of any interest in tho estate to one who was not a member of the village ••"•I'nrcenprs 
community. Hence at settlement it was not unfrequently admitted 
as an established usage, or agreed, that no alienation should be made 


by any co-parcener to a stranger, without tho consent of the whole body 
of eo-parceners. The settlement ‘ misl ’ published under the autho- 
rity of Clovernment in 1847, as a supplement to the directions of 
Settlement Officers, contains a form of such a stijfulation. 

“ But a stipulation of this nature practically ojjerated to prevent .stipn in t ion 
a co-parcener from obtaining tho full value of hi.s share, because it 
limits the market, i.e., the number of persons to whom he could with- niiowina 
out such permission sell. Consequently a mwiified provision was niore wiu!oin.such 
generally adopted whereby the co-parcener was not restricted from sell- 
ing for the best price he could obtain in the open market ; but it was option, 
made incumbent upon him to give the opportunity of purchasing at 
that price to the other co-parceners commencing with those, who. being 
co-parceners, were first nearest to him in famil3^ and next co-sharers 
in the same ‘ thoke ’ or ‘ puttee.' Such a stipulation, a form of which 
is likewise given at page 195 of the settlement ‘ mi.sl,’ it can easily he i*n-i-mpti<>ii 

acTonls «tlh 

\ Mahomed Beg Amin Beg v. Narayen » (Chowd/tree) Bn} Lall v.iBaja) Ooor ■‘pirit of Uinilii 
Meghaji PatU ( 1915 ) 10 Bom 3.>8; Bhatt Sahai ( 1867 ) X. W. 1*. Kiill Bench ruliiitts, law. 

Dahyabhai Umirom v. Pandyn Choonilal July-Dcc. 1867. p. 95, 

K$ehordn» (1913) 38 Bom. 183 
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seen, was entirely in accordance with the spirit of Hindoo law and 
custom ; it obtained still greater importance, when the default of a 
single shareholder in contributing his portion of the Revenue, rendered 
the whole of the village or ‘puttee ’ liable to sale. 

“ It seems reasonable to conclude that it was with a view to com- 
pass these ends, that is to say, to prevent the intrusion of a stranger 
into the estate of the family or community and to exclude any person 
whoso want of thought or skill might augment the burdens of the other 
members cjf the co-iyarccnary community, rather than from any desire 
to borrow afi institution from their Mahomedan neighbours, that the 
Hindoo communities caused stipulations for pre-emption to bo inserted 
in the ' wajib-ool-urz.’ In corroboration of this view, we may point 
to the fact that few cases are to be found in the reported decisions in 
which pre-emption as a local custom has lieen claimed, and fewer still 
where it has been proved to obtain ainojig Hindoo communities in 
these Provinces ; again, it is worthy of observation that the Mahomedan 
pre-emption is by no means identical in its incidents with the right, 
as it is ordiuivrily recorded, m the ‘wajib-ool-urz.' 

“Differing from pre-emption under the Mahomedan law, pre-emp- 
tion, under a ‘ wajib-ool-urz,’ is most frequently stipulatotl to arise 
on occasions of temporary alienations by wav of mortgage, as well as 
on occasions of ab.solnte alienation, or sale. 

“Under the ordinary ‘wajib-ool-urz' tlu* parties admit that 
by agreement or otherwise they have no right to alien to a stranger, 
unless an offer has, before alienation, been made by the co-parceners 
desirous of aliening, to the other co-parceners. Avhich they have refused 
to accept. Under the Mahomedan law , the right does not accrue, until 
the sale has been actually made ; according to some authorities, too, 
pre-emption under the Mahomeflan law is couliuwl to property in towns, 
such as houses and gardens or small walled enclosures, and to such 
property only; w'hile the ‘ w'ajib-ool-urz ’ deals principally with the 
holding of the agricultural community. 

“ The conditions necessary to give validity to a claim of pre-emp- 
tion under the Mahomedan law seem purposely designed to make the 
exercise of the right difficult and unfrequent ; the object proposed by 
the parties to the 'wajib-ool-urz.' if the origin bo such as is above 
suggested, would be, on the other hand, to make the exercise of the 
pre-emptive right easy and general. 

'■ Nor can it be said that such a right of pre-emption as is most 
frequently aecordcMl is any great hardship to the vendor ; it does not 
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precliide him from procuring the best price he can for his ijroperty , .Se(’TION 523. 

it only requires that, having ascertained the fair market value, he shall 

dispose of it at a price equal to that value, to his co-parceners ; it may 

entail .some delay and prevent him from making a speedy ■‘ale, but it 

does not deprive him of an arlequatc c«msideration for his property. \rt relating to 

“ Ft i.s moreover worthy of notice that this samerigl-.l of pre-emp- 
tion. the legislature of this country have by two separivte enact inenls 
thought fit to secure to co-sharers in ‘ putteedaree ’ estates, on the 
occasion of the sale of the ‘ puttee’ for default of revenue, or of any shfo-i; 
in any ‘puttee’ in execution of a decree.' That these enactnnn'^ art. 
both passed on the same policy which led to the insertion of the pre- 
emptive condition in the ‘ wsvjib-ool-urz ’ it is almost inqtossible to 
doubt. 

“In view' of the foregoing considerations, we hold that the pre- coufiusion : 
emptive conditions w'hich arc found in the ‘ wajib-ool-urz ’ paper, arc 
to bo regarded generally on a distinct basis from that of the ‘ hnii shoofa, •’•shtu 
under the Mahomedan law,® and that two of tho earliest decisions niJarz ’-^"^*** 
of the late Sudden Court in which this dictum was ])rouounceil, an* 
worthy of acceptance;^ in support of this ruling ue may also refer to 
the 194th paragraph of diretdions for Collectors of Land .Revenue 
where the origin of tho right, as cicatcd generally by stipulation 
at tho time of settlement, and as independent of thf) MahomeiUn 
‘ shoofa,” is affirmed. 

“We do not mean to lay it down, that a pre-emptive condition 
in a ‘ wajib-ool-urz,’ may not be so expressed, a.s to indicate that the inc^OTporLed. 
Mahomedan custom of j)re-emption prevails, and in such case, it w'ill 
be undoubtedly the duty of the Court, if called on to decide on the valid- 
ity of a claim preferred under such a condition, to decide upon its 
validity, with reference to tho special provisions of the Mahomedan 
law, but if no clear expression is found that the parties intended that the 
Mahomedan right of pre-emption should be recorded as prevailing, and 
if on the contrary, tho words indicate a course differing from the require- 
ments of tho Mahomedan law to be jmrsued by tho vendor and the 
would-be piirchaser, then the stipulations of the ‘ wajib-ool-arz,’ and 
those stipulations alone, are to be regarded, and tho Court must pass 
its deoroowith reference to the proof afforded, that those stipulations 

1 Compare Kadir Bux v. Bam Tahul BJiagut the frlvy Council bavo in Jadu IM v. Uaha* 

(1871) 3 N.W.125. rani Janki Koer (1012) 30 Cal. 016, approved 

2 As already pointed out, a different view gf Fukeer Baieot’t case. 

of the history of the law was token In Fukerr a Kq. 105 of 1846, U. Dec. N. W. P., p 

Ram* V. Sheikh Emambukth [1863] W. R. (f.b. « So. 72 ol 1850. Report of 1861, p. 214. 

B., 8p. No,) 113; Beng. L. K. SUPP. voi. 35, 
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lifvvo or have not been performed, fii our view, if the ‘wajib- 
ool-arz ’ is to bo regarded as a contract, the same laws of interpretation 
are to be applied as to other contracts ; if on the other hand it is to bo 
regarded as a record of usage orcustom. the custom (if the term of the 
instrument be clear) may be a.ssumed to be recorded with all the 
incidents which arc admitted to attach to it, and no new incidents not 
mentioned in the record ought to be imported into it, unless it bo the 
manifest intention of the parties that they should be so imported.” 

With reference to the preliminary ceremonies of Muhammadan law 
they say ; “We have been able to find two cases only among the earlier 
reported decisions, in which one incident of the Mahomedan law, 
immediate demand, has been held necessary to the validity of a claim 
of pre-emption under a ‘ wajib-ool-arz ’ .... In reference to this 
precedent.^ we ob.serve that the suit was brought after a lapse of 
ten years from the date of the transaction, which it sought to 
impugn, ami in holding, as mc do, that a prompt assertion of the 
nature required by the Mahomedan law Is not necessarily essential to 
the validity of a claim under a provision in the ‘ wajib-ool-urz,’ we do 
not wish to be understoofl as ruling, that a ])orson entitled to such 
a claim, may not by his conduct debar himself from obtaining relief, 
although he may .sue within the limitation period prescribed by law. 

“ if, being entitled to a prior oficr, or if, his consent being neces- 
sary to give validity to a sale, ho .stands by for a considerable period, 
with full knowledge that a sale is being made, and, without giving any 
intimation that he ilissents, allows persons to enter into contracts and 
occupy under those contracts, he may hav'e lost his legal right of 
relief, though a breach of contract may be shown.” 

In concluding, theOourt sajs . ” In line, wc answer the «iucstion 
proposed to u.s as follows: The ' wajdi-ool-arz ’ is to be regarded as 
a contract or rather as an official record of admitted ustiges or agiee- 
ments. In construing it, the Court should apply the .same rules which 
would guide them in the interpretation of any other record, the terms 
of which may be assiunetl to have been accepted by the persons who 
can bo proved to have assented to them, or who may derive title from 
persons who have so assented. 

“ If it appears from the tonus of the record, that the Mahomedan 
custom was recorded as prevailing, then the precepts of the Mahomedan 
law, although not expressly mentioned, must be regarded in determining 
the rights of the parties. If it appears' from the terms of the 

I Ko. 191 of 1882 1 1883 1 I. J)er, N. W. P., p. 487. 



pre-bmptton : operation op eaw 


657 


instrument that some particular local oustoui of pro-omption wa.- Srcttox 523, 

recorded as prevailing, then the Courts must determino the rights of 

parties with reference to the peculiar inculents which may he proved to 

have formed part of tlio custom in the particular distri( at the time 

the record was made, and which may or may not bo identical with the 

precepts of tlie Mahomedan law. ff on the other hand i' appears from 

the terms of the records (and this we believe will be g(mei.!.lly tlie 

case) that the condition of i>ro-emption was introduced, not tu a 

recorded custom, but as an agrot^ment either entiredy mwv an d s 

origin, or based upon, but superseding, a former custom, or pie<( rii)- 

ing and defining the conditions of the custom, then wo hold that it is 

practically a supersession of the agreement made liy the parlic's to 

import into it conditions wdiich were not only not coutemplafi'd h\ tlie 

parties, but are repugnant to the eivl ihei IumI in view." 

The judgment above referred to wa- that of Morgan, (' d., Pearson. 

'rurner and ypaukie, JJ., —Robertson, J , dissenting, held that tlu' 
preliminary forms of Muhammadan law must always ho adheri'd 
to, agreeing with (he view' of the (’aloutta .ludgos in ' Fakir Haw or- r 
Sheikh Imambaksh ^ 

523a. The right of pre-emption is recognised as i*r. ••t'lnption 
prevailing by custom in Behar,- [Gujarat,]'^ and ' ' 

1 (1803) W.U. K. n. 143; llpng. L. R. ;i37 ; Uim> aecwous ol subonlm.ito eoiirli, 

SUPP. VOL. 35, which case wii-i (;eueraU> ai>pro\- holiluiK that it exislPil, aiul one to tlie conlrarv 
ed by the Privy Council, there helim no re- the iiwh Court held the oiistuni not proved, 
furenee to tliU Hpecifli; iiuestion : Jadii Lai. lliM>l>!lN I'l itx'CAU not piumhI to be itovcined 

Maharaiti Janki £’ow (1012) 30 Cal. 01.>(P.o.) by It, A'««t<v Ham v. Wake .Sa/io (18(10) ii 
* Jadu Lai Sahu v. Maharani Janki Koer W.lt 251. l{tNDV< is Jk.ssobb not uovenied 

(1012)30 Cal. 015: 39 I A 101; 14 Bom. bv law ot pre-emption : Madhah I'hamler yalli 

n.U. 43(! (P.C.); Jou Koer v. Surooif Naraia Hisau-< v. Tamer ttamh (186(1) 5 W It. 270. 

Thakoor [ 1864] W R. 259, Kam Chiiwier Tippkrmi . Oeuaa Muiiicar AU v. Az/wiond- 

Surma, ib. 189; Fakir Haieul v. Shetkh Kimm- ileen Mahomed (1866) 5 W R. 270. /AW, not to 
haksh, Beng. BR. (SUPl . VOL ) 35 ; W K (sr. prev.iil In Mvimvs' Ibrahim Hath v Mum Mir 
NO.) 143 (P.B.) ; Hamdulal Misser v. Jbumark Udill .'iaih (187(0 6 Mad. H C.H 26(sri-‘» .). 

Lai Mister (1872) 8 Beng. L.R 4."i:i,l7W.K Miove), Aw.mvr ■ .lameela Khalooii v. I'agiU Ham 
265; Hamgutty thirma v. SheojuHitn Han v. (1861) 1 W It iM, ‘iee a\io AbdiilJakel \ Kha- 
Anivar AIH1S70) 13 W.U. m, Jarlu Lai lat t'A«/W.r (.V.ose (1868) I lleng. J, It. {K.c.) 

Janki Koer (1008) 35 Cal. 575; Wlietber hu w .i 105, 10 W It. 16.3; Si/eil AMoul Jalrel s, Knlee 

NATIVE OK Bku, 1R OR UOMICILEI) there’; cf. /Mr- t'nomar Ihif (1866)0 WR Mis :t. 11 prevails 

«<utA A7((//i V. /lAunat (1905) 32 Cal. 988 ; but a .u Mi BVhKVRNAOAR (iii Muhalla .\bupiira) 

NATIVE OP Lower Bengal seeking his fiutnne Zamir Uusain v. Baaiat Ram (1882) 5 All. 110. 

in Behar is not necessarily bound by it . BvjiiufA 3 (Jordhamlas Oudharbai v. PranPor ( 1869) 

Pershad v. Kopilmon Singh (1875) 24 W’ K. 6 Bom. ll.C R. (\.t’.) 263. In Heuia v JJhu- 

59 ; nor a person who is a co-sharer In property labdas ( 1902 ) 1 Bom L. R. 811. it was assumed 

inBehar butisnotdomiclled there, /MrsaxlAATrilA tliat tboriglit of pre-emption was established 
V. BAunai (1005) 32 Cal. 988 9 Cal. \VX. 871, amongst the lliiidiis ol (Juj.vrat, hut that 
not a Christian in Biuoalpore, Moheshee deeismn ns weU as tlie deei.Mon in f.'ordAandu*’* 

Lai V. ChrUlian (1866) 6 WMl. 250. \s to Oisr. 6 Bom II C. It. 26.1, has been explained 

Hindus IN Chittagong see Inder Xarrtin C’Ao/f- m Dahyabhai Mohram (’hnmlal Keshordas 

dhry y. (Mahomed) Kaziroodeen 1 W.R (1913) 38 Bom 183. .e, being msuineieiit to siiow 

234, S.C. on review, vice versa, (1866) 5 W.U tb.il the eustoni of pre-emption prevailed in the 

42 
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• Malabar,^ and is enforceable in the said provinces irrespective 
of the religious persuasion of the parties concerned. ^ 

The law of pre-emption, as recognised in India, is that based on 
Muhammadan law ; and even where it i.s enforced as deriving its autho- 
rity by <he customs and usages of the people, “ it is prc.suraed to be 
founded on, and co-extensive with, the Muhammadan law on that sub- 
ject, unless the contrary is shown.” 3 

The law of pre-emption has, however, been iJractiwilly coiiified in 
the Punjab Laws Acl , IV, of 1872, ss. 0 — 20, and the Oudh Laws Act, 
XVIIT. of 1876, ss. 6 — 1.5: sec s. 557 , Mow. In those two Provinces, 
therefore, f his branch of the law has to be applied as contained in the 
Acta referred to. With them may be comi^ared the provisions of 
Act XXIII. of 1861, 8, 14, which allowed a right of pre-emption to a 
co-sharer of ‘putteedari’ estate sold in execution of a decree.^ ActX. 
of 1877. s. 310, and Act XXT of 18(50, s. 14. gave rights of pre-emp- 
tion or contract sales. 

The Acts other than these two enactmeuts. which lay down the law 
in accordance with which dccision.s are to be giv(>n by th(‘ Courts, do not 
expressly refer to the law of pre emption. Set* the table of enactments 
preceding Chapter II. , above. 

Mahinood, J., was, however, of opinion that, as Ihe law of pre- 
emption is based on the ‘ siuina ’ or traditions of the I’rophct’s sayings and 
actions, it must bo considered to be n p.art of ” religious usages or insti- 
tutions ” ® and as such must necessarily be enforced by the (courts in 
British India. But Petheram, C.J., and Oldlield, .1., who .sat with 


whole of Gujarat, boyond tbcliTPlt,i>ii.il 
tion of the S.adr Courts of Si’KVT \M> BuOAon 
The ultimate decision in Dahiabhiu's eiiso pro- 
ceeded the omission of the parties to go through 
the preliinin.arv ecremonleh. 

1 Krishna Menon v. Kesavnn ( 1897 ) 20 
Mad. 305. The law of pre-emption is gmi ralh 
not enforced in Mapkas ; e’-e eomineiit to 
s. 523 a, below, and SCO 3 5, al>ovc ; Kudakam- 
vali V. Molkath (1897), 30 Mad. J88. 

* In other cases, of course, tlic rnstoni. where 
it Is alleged, must be proved, (see < oniiiieut to, 
s. 10, above) ; and one or two solitary iii-,(,iuif3 
will not siilhre; Benarsee Doss Phoul t'hutid 
(1800) 1 Agra 243; Sheraj Ah Chuicdhry 
Hamiiin liihee (1807) 8 W.B. 204: 2 Ind. Jur. 

( y. s ) 249 Uubeentl Hossam v. Balhi Daoki 
yuiidiin. |J804]W.Il. 75; Muinimnifil Mahhu- 
bnU hhaii >. Raghubar Daya' (191.51 13 All. 
b .1. p 9,51. Whether the custom e-vists is a ques- 
tion of f.itt : BurunuU v. Tnnsnkh Rat ib. 717 ; 
,ind the cviileu'e of the wrtjtb-al-'arr may l>c re- 


butted , Ihgandmr Stngh v. Ahmid Sayred Khan 
(1911) la All. I.J. 230, 246 (P.C.). 

J Fi'teer Ramil Rhaikh Kimmbuksh 

ilwaj) W. K, 14a; (rO’lhatt Das Girdhurbhat v. 
Prnnlor (1809) 0 Bom. H. C. R. 203; ReuM v. 
DaJnbhdm (\mi) I Rom. L. K. 811; . f. Qobind 
Dayal v. Iitayaliiiluh (1885) 7 All. 775. 

« C/. Rhib Sahai v Th!(u Ram (1875) 
7 X. W. 97. 

5 Oobind Dayal v. InaiialvUiih (1885) 7 
Al'. 775 ; cf. Tahaznlhh v, Boyapaii (1006) 30 
Mad. 019. 521 ; Abdvl aimni v. Aziz-ul-nuq 
(1911) 39 Cal. 2.5!) , .\nnr Reg v. Saman 
(1910) 7 .411. b. ,f. 9.56; Imam Din v, Basan 
Ribi (1905) 41 I'unj Rec 109 (Xo 85). 

6 It will be observed, on a reference to 
the fable <.i tets preceding Chapter II., above, 
that most of them mention "religious usages 
or institutions ’’ among'<t the matters that 
lia\etobt- decided in .-iccordance with Muham- 
madan law ■ Kee s. 0, below. 
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Mahmood, J., did not agiee with him on this point, and said that the Section 623a. 
Courts are not bound to administer the Muhammadan law in claims of 
pre-emption, but do so on grounds of equity.^ 

The Madras High Court has taken a directly contradutory view ; 2 . Justice, 
and Holloway, J., said that the law of pre-emption was “manifestly ^^^good 
opposed” to equity and good conscience, — coming to tbit conclusion conscience, 
after a comparison of the Muhaminiulan law with the Homan and C( i man 
law on the same point. Roman law differs from the two others, inasiant-.h 
as, in accordance with it, the right arose out of (;ontract, and gave only a 
personal action against the vendor. The learned judge also refers to 
the facts that in Germany almost aU tiace ef the law of pre-emption 
.has disappearcKl, and that tiie Muhammadan lawyers fidt the uecessitv 
of “ an antidote to its baneful influences ’ and “ found it in subtle 
devices for its defeat,” and *' short p' riod.< of presm'qition for its 

exercise .”3 

Pre-emption may, of comsc, be adoptal by the customs ^ of the 8. Custom, 
people and enforced on that ground or arise out of contract.'* 

fn Bombay, '' Uatchelor, J., concurred with the view that pre- Recent 
emption is opposed to justice, cquuv and good conscience; his 
Lordship also considered that the rules of pre-emption place a clog or 
fetter upon that freedom of sale for which the Transfer of Property 
Act and the Indian Contract Act provide. 

The other member of the Court, Mr. Justice Sh<di, wiiile he agreed 
with (a) the tirst-mentionod part of Mr. Justice Batchelors deci- 
sion (that pre emption was opposed to justice, equity and gooil 
conscience) hesitated to accept his view (6) that pre-emption was 
opposed to the statutory law of transfer and contract in British 
India, and the reasons for his so hesitating were two-fold: (i) pre- 
emption according to Muhammadan law has been enforced in other 
parts of India and even in parts of the Bombay Presidency; and 
(ii) Chapter III. of the 'J’ransfer of Property Act which relates to sales 
of immovable property, docs not purport to deal witli the right of the 
vendor to sell, but only provides the mode of ellecting sales, and ' 


t GMhU Vayal v. InayatiiUah (1885) 7 
AU. 775,816. 

2 Ibrahim Saib v. Muni Mir Udin Saib 
(1870) 6 Mad. H. C. K. 26. (Innes, J., ron- 
curred). 

3 Oordhandat v. Prankor (1800) 6 Rain. 
U. C. B.. 263. 

« M. I/., ill Rajaram v. Krithtuuami (1892) 
16 Mad. 301; and Sitaram Bawan v. Sayad 
Sifaiul (1017) 41 Bom. 636 ; cf. Act X. of 1877, 


s. 310, and Act XXI. of 1860, 1 . 14, for rights of 
pre-emption on Court soles. For ShaOM law 
see AfitiAaj, 205 (Bk. 18, 8. 1). In Wajid AH v. 
Hhaban (1900) 31 All. 623, the distinction 
between pre-emption under Muhammadan law 
and under contract and cuatum are pointedout. 

5 Mahomed Bey Ainim v. Saroyan Mtyhaji 
(1915) 40 Bom. 358 ; ef. Sitaram Bhauran v. 
Smjad Siraju! Rhan (1917) 41 Bom. 686. 
649, 650. 



660 
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Section 523 a. contains jn’t^visious as to tho rights and obligations of the seller and 
buyer in the absence of a contract to the contrary. ^ 

Both judges, however, agreed on (c) the third gi-oundfor decision, 
viz., that it had not been proved that the custom of pre-emption was 
recognised in tho District of Khandesh.^ 


PrcsumptioTio. 523 b. Ill tlie absence of proof to the contrary it 

1" Mn'^llIlls 1 1 .1 1 £ 

•lone will be presumed that Muslims arc governed by the law of 

by it. j)re-emption, and that non-Muslims are not governed by it.'-^ 

2. Fre-eiiiptinn 523c. Tn the absence of proof to the contrary it will 

jUi H.'jn.iii presumed that where the law of pre-emption is adopted 
by custom [or contract*’] it is the Muhammadan law in 
accordance with the Hanafi exposition thereof. ^ 


Muimminaiiun 523 1 ), Wlicrc pre-emption is claimed under a (dause 

law odu]>tv<l. . ... . 

contained in the wajib-ul-’arz, and it is not apparent, 
either from the language itself or from other evidence, that 
oriiLToVn clause is merely the record of a new contract, it 

will be presumed that it is the record of a pre-existing 
custom. 


‘'f 523 e. Subject to s. 523a, above, and s. 557, below,® 

prn-cini)ti<iii '* _ ’ 

personal not tlic law of prc-cmption is not territorial but personal ; and 

territorial, , , ^ ^ i , 

where the inhabitants of any locality have adopted it by 


1 40 JloiM. 364, 365, 368. 

* Fakir Hauot v. Imam Uaksh ai>63) 
llcng L.U. (siipp. Vol.) .30 ; .35 W.B., Sp. No. 
143 ( 1 «. ) ; cf. Jiuloo Lai Hahoo v. Maharani 
Jankx, Kmr (1912), 39 I'al. 915 ; 39 l.A. 101 , 
14 Bom. L.K. 436, ( 1' C ) 

3 8»'(' Muhammed I’maiin v. Muhammed 
A Mill lihiijttr (1912) 31 All. 1 ; when it arLus 
under .i contk.Aot, Die eontiait iilleet the 
Kcneral law only diiniiK its buhbi-U-nee . there- 
after the general law levives. It would seem that 
im pniiita not eoveicd by the eoufract also tlie 
general law would prevail. In .SUuram Bhavruo 
\. Sailed Sirnj-ul-Khau (1917) 41 Bom. 63(., 
t>.52, there was a euiitraet for pre-emption, and 
tho p.art.ic,s had agreed that the Muhamma'Kin 
law should apply. 

•» VhiiKaan J)uci v. Suiidari Dewi, (I'lOD) 
2.S Ml "ino • III the absence of .allegation or 
proof as to any custom different from or not 
eo-cxtcusi\e with the Muhammadan law of 
pro eniptioii, that law must be applied 
between Biiidu- , UanrtAi Loll V. Luehman 


Vats (1373) 5 N.W. 31 ; cf. Arjun Singh v. 
Sarfaraz Smgh (1888) 10 AU. 182; Sam 
rrathad n. AbdiU Karim (1887) 9 All. 513; 
Jug Seb Singh \. Mohammed Afzal (1906) 32 
Cal. 982 , Jadu Lai v. JanH Koer (1012) 14 
AU 436, 442, (P.O.). See also Jai Sam v. 

Mahablr Uui (1 S85) 7 All 720, 728 (more fully 
noted under .s. 547, below) ; Juhoda Nand v. 
Kamihuiu'i ImU tlhiH) 13 AU. 373 ; Suslom 
AU khan \ . Abbam Begum (1801) 13 All. 407; 
Jini Ih'o Sxiigh v hazi Sayed Mohammed 
Ali«if(llH)5)9i;al. \V„N.826; Zamir Ahmad v. 
AMttl Uazzak (1915) 13 All. J,. 704. 

'I Shim Sin v. Motiram (1010) 33 All. 85 
(y.B.). following Majidan Sibi v. Sheikh Uayatan 
(1897) All W.N. 3 (K.B.). OK CUSTOH : Hoz- 
ari Lai v. Dtirga Fratad (1900) 32 All. 18. 
OK OONTRtCT: Katichan Singh v. Manx Sam 
(1010) i6. 201 ; Tasadduq Hustain Khan v. 
All Khan [1018] W. N. 121 ; Pran SiMi v. 
Salai Sam (1010) 32 AU. 261. Cf. Oanga Singh 
V. Vheix La (1011) 33 All. 605. 

6 l.e., Oudh and Punjab Laws Acts. 
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oUBtom,^ it will not necessarily be presumed that a person Seption 523i3 
not being a native of or domiciled in the said locality is 
governed by it, notwithstanding that he may be the owner 
of land within the said locality. ^ 

The question whether the claim to i)re-em})tion should, in any ii. 
particular case, bo considered to arise out of custom (»r contract, and in 
either case Avhethor it should bo presumed to be in accordance with the 
Miihammadan law of pre-emption unless Ihc contraiy is proved, docs 
not seem to be entirely free from doubt. 


( 1 ) Sir ii. Peacock, O.J.. ((Calcutta) saul 'a right or custom of i. 
pre-emption is recognised as prcv'ailiug among Hindoos in Behar. . . ; in 
districts where its existence has not been judicially noticofl, the custom 
will bo matter to be proved , that .smn custom Avheio it exi.sts must be 
presumed to befoTindod on an<l co-e' tensive with thoMahomedan law 
upon that sid)jeot unless the contrail be shown : that the Court may, 
as between Hindoos, administer a moditication of that law as to the 
oiroumstanees under which the right may be claimed when it is shown 
that the custom in that respect doe.'-- not go the A\hole length of the 
Mahomedan law of pre-emption; but that the assertion of the right 
must always bo ])rccoded by an oliservanee of the preliminary forms 
proscribed in the Mahomedan law, which forms appear to have been 
invariably observed and insistwl on through the whole of the cases 
from the earliest times of which we have record.'* In this requirement 
w e see no evil, inasmuch as a right of prc-enijition undoubtedly tends 
to restrict the free sale and imrchaso of property, and it is desirable, 
therefore, to encompass it with certain rules and limits, lest the right 
should be exercised vexatiously.’’* iSimilarh' Mahmood, .1., expressed 
a strong view' that pre-emption, as it prevails in liulia, owes its origin 
entirely to Muhammadan law, and that there was no foundation 


I /.f., being eillipr non-Musllraa, or inhabit- 
ants of Madras ; for ths law of iirc-cinptioii 
has hocn applied to Muslims to the extent 
referred to In this Chapter, mainlv on the groiinil 
of equity. 

* Synath Pershad v. Kopiemoii Swyh (IST.'i) 
24 W.K. 05 (Hindu resident of Cnlriitta regb.- 
tered as pleader at Arrali in liehiir. own-, .ind 
sells land tliere ; no pre-piniilion) ; ParanMh 
Nath Tewari v. JJliaiiai Ojha (1006) 32 Cal. OSS. 

* This passage. Unis far, is quoted with ap- 
proval by tlio Privy Cunmil in .Tmlu Lai v. 
(Maharani) Jaiiki Koer (1012) 30 Cal. 01 > , 3*i 
I. A. 101; U Bom. L.U 43C), 443. 

* Paki* Jtawot v. Sheikh Etnam Hiikhsh 


( 1803 ) W.K., .SP. Ko. 143 ; Beng. h.ll., SUPP 
Viir.. 36. They add : "It. may be noted aa a 
signifli-ant tact Oiat cM'ry term employed in 
roniicetioii with this right, liieluillng the name 
of the riglit itself, shoofa, is borrowed from 
tile Araiiie, and that tlic special appellants’ 
pleader, iilmsell a llliidofi, could not, when ques* 
lioncil by the Court, refer to any term of Hindoo 
origin eonneeteil with the subject: and, in ro- 
lerenec to tliis particular case, no separate 
Hindoo eiistoni was ever pleaded nor was the 
applic.ibilily of Ataliomedan law ever dis- 
piitnl liy the ilefeiuiant until the point was 
orally taken up at the hearing of the special 
appeal ’’ 


Calcutta 
^ lew— that 
eiistoin 
is co-ext"n- 
SlVl! with 
'tuham- 
madan law. 
Preliminary 
forms. 


Mahmood. 

J., pre- 
emption 
originates 
from 

Muliaramodan 

law. 
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Section 623e. for it in Hindu law. “My idea is,” he said,' “that the administration 
of law by Kazis during the Muhammadan period gave wide currency 
to ‘ liaq-i-shufa ’ and its advantage became so apparent to the Hindus, 
that they attempted to naturalize it . . . by an interpolation in the 
Tantra in question,” ».#>., in the ‘Maha Nirvana.’ 

2. Earner ( 2 ) On the Other hand, in ‘Chowdhree Brij Lull’s ’* ease, after the 

***** passage cited in the comment to s. r)23, above, the Judges say : “We 
thutpre- further hold,^ — 

( a ) That except in those cases in which a claim to pre-emption is 
put forward under the Mahomodan law, — 

( i ) “ It is not to be assumed that a claimant to pre-emption 
must necessarily prove that he has complied with the 
peculiar conditions wliicli under the Mahomedan law 
are essential to give validity to such a claim. 

( II ) “■ By the special enactments relating to . . . puttedaree 

estates . . . the claimant is bound to comply with the 
provisions expressed in those enactments and with 
those provisions only. 

(b) " In cases in u’hich pre-emption is claimed ... on general 

usage or custom, — 

( i ) “ Tt may bo (as found to be in the instances which came 

before the High Court at Calcutta) that the incidents of 
Mahomedan pre-emption attach to the exercise of the 
right, {vnd attach to it as part of the custom ; but, also 
( ii ) “ It is conceivable that there may bo districts in which the 
right of pre-emption obtains 1)3’ general usage, unfettered 
by an3’, or accompanied by only some,of the restrictions 
of the Mahomedan law. If the existence of such a cus- 
tom , so unfettereil, were jirovod, it would bo the duty of 
the Court to give effect to it, without adding to it inci- 
dents which are not proved to form part of the custom . 

{ c) “Again, when parties competent to contract enter into pre- 
emptive agreements theyare at liberty, if they so please, to 
make the exercise of the right depend on the performance of 
certain conditions which may or may not be identical with the 


emptlon 
baspcl on 
custom or 
contrnrt is 
indepen- 
dent o( 
Muhammadan 
Uw. 


1 Golind Dayal v. TnayatuUah (1835) 
7 All. 775 (p B. ) Deokinandan v. Sri Ram 
(1889) 12 All. 231, 269 (P.B.) ; Deonadan Pra- 
ihad Singh v. Ramdhari Chowdhri (1916) 41 
Cal. 675, 686 ( p.o. ). Cf. Ram Perihad v. Abdul 
Karim (1887) 9 All. 51.3, (where the leatib- 
gave (i right of thufa arcording to tlie 


usage of the country) ; Jadu Lai v. Janki Koer 
(1912) 39 Cnl. 915; 39 I. A. 101; 14 Bom. 
Ii.a. 436, (where this view seems to be adopted 
by P.C., per Syed Ameer All). 

* (1867) N W P. (K.B.R.). 6.5. 

* The divNIim Into paragraphs, tVr., Is mine. 
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requirements of the Mahumecluu law.' in construing such Skotion623e. 
contracts it will he the duty of the (!oiu t to consider the 
intention of the parties as oxpresswl in the terms of the 
Gontraot. and if those terms are clear, to ';ivo oliect to 
them without alteration or addition.’ ® 

In a later case the same opinion scorns to bo cxi>ies.-.otl ; “ Inasmuch Pre-emption how 
as it was deemed conducive to the welfare and tranquillity of village 
communities that some such i)rovision [*.e. for pre-emption] slioiiM be • 
made to prevent the incursion into the community of strangers m 'ace 
or religion, the officers engaged in the propai ation of :horr3cord of rights 
induced the proprietors to consent to the introduction of a .stipulation 
binding each co-sharer, when transforrhig his share, to give the first 
refusal of it to one of his own family or to tho oihor co-sharers in the 
‘ patti ’ or ‘ mahal.’ The stipulations varv in their terms, and while 
they are not clogged with the formalit’os which attach to the Muham- 
madan ‘haqq-i-shufa ’ they also dift'er from that right in that 
while the latter is regarded by Muhammadan law as a foohlo right* 
tho former, arising out of contracts, are enforced with tho same rigour 
as contracts.”’ 

(£) Conflict of Laws: Parties of Different Religions. 

524. (1) Quaere, whether the elaim to pre-emption The personal 
cannot be claimed unless it is enforceable in accordance **Ktht^re.eraptot 
with the personal law by which the pre-emptor is governed. ‘ 

(2) The claim to pre-emption cannot be enforced where 2 . the scuer, 
the seller is not governed by the law of pre-emption. 

(3) The personal law of the purchaser does not, accord- s. the purchaser, 
ing to the Allahabad High Court,® affect the enforce- 
ability of a claim to pre-emption ; the Calcutta High Court 


1 See Sitaram Bhauran v. Sayad Serajul 
khan (1U17) 41 Boin. 636. where pre-emption 
based on a contract was in question. 

i Then tho Court proceeded to apply tliese 
principles to a waiib'ul-'ari. Extracts are 
given Itom this part ot the judgment in the 
next following paragraph of tho comment. 

3 Baja Bam v. Banti (1876) 1. All. 207. 
* See a. 524. iff. (1). The three subsections 
of 8. 624 deal with the question bow far the 
enforceability of pre-emption is governed by the 
personal law respectively (l)of the pre-emptor, 
(2) the seller and (3) the purchaser. 

5 " The right of pre-emption arises from a 


rule of law by winch tho owner of land is bound, 
and it exists no longer if there ceases to be an 
owner who Is bound by the law either as Mahom- 
inrdan or hr custom' ; Poornou Singh v Bum 
Charr Stimah a872) 10 Bong. L.R. 117 ; 18 
W. B. 410, followed In Bujnath Parshad v. 
Komlmon Singh (l«7o) 24 W.Il. 95; Dwarka 
Bat V. Sustain Bakhih (1878) 1. All. 664 ; 
see also Pir Khan v. i'aiyw Buttatn (1014),’ 
36 All. 488 ; COKTIU ; Chundo v. AUmoodegn 
(1873) 6 N.W. 28 etc. ; see comment. Cf. 
s. 524, iff. (1). 

6 Oobind Dayal v. Inayaluttah ( 1886 ) 7 All. 
775 ( F.B. \ But sec comment. 
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Section 524. has held that rights of pre-emption do not arise unless the 
purchaser (as well as the pre-eniptor, and the seller) is also 
governed by the law of iire-emption. ’ 

Expla7iation. — (1) There can be no pre-emption unless 

pr«‘-finptor 

iini»t both be the pre-emptor and the seller are Mussalmans, or have by 

of iire-euiptioii. custom or contract adopted the law of pre-emption, or are 
governed by it by operation of a legislative enactment. 
(2) Quaere, whether where the laws of pre-emption, by which 
the pre-emptor and the seller arc respectively governed, 
are not the same, the claim to pre-emption will be enforced 
only in cases where it is reci])roeally enforceable, i.e., 
where it would have been enforceable also by the personal 
law of the pre-emi)tor, had he been the seller.^' 

iliu^irahuHs. ( 1 ) .•l.'f to (he i>er.sonaJ lair of the pre-emplor : A WIiihIi caunot en- 

force pre-e)ni>tiou on the grouiwl of vicinage even though both the vendor 
and vendee are Sunnis. 

(2) As to the personal law of the seller: S, a Hindu, sells land; 
pre-einjition under Muliaiunuwlan lau is not »‘ufor(!eal)Ie.'‘ 

( 3 ) to the personal law of the toiijir ; S and P are Mussulman 
neighbours, and S sells his share to Ji, vho is not a Mussulman: AeW, («) 
in Calcutta (by Peacock, Kemi) and Mittcr, dJ.) that no right of 
pre-emption arises ; ( Norman and Macphci son, .1,) , dissenting ),® 
(6) according to the Allahabad High Court, 1* maj enforce pre-emption 
against B.** 

( 4 ) The plaintill, a Sunni, clainud iire-cmption alleging that he 
was a ‘khalit’; the purchaser, a iShiah woman, defended the suit on 
the ground that she was also a ' khalit.’ The plaintiff contended 


1 Kudraltillah v. Ma?nni Mohun (1870' 13 
W.ll. (r.B.) 31 ; 4 Ueng. b.R. (f.b.) lU. How- 
over, iu Joa Debt Smah V. Mahomed AJzal 
(1005) 32 Cul. 082, the seller was a Suuui, the 
buyer Hindu, and the pre-emptor a Shlab,but the 
point docs not seem to have been tiiken, that the 
right is not enforceable, unless the buyer is a 
Hindu. All that was argued was that ( o ) lUe 
prc-eiiiptor’s law ((.«., the Shlali, and not 
llic Sunni law) prevailed; (6) that Hie preli- 
minary ceremonies were not duly performed. 
Ju'/ Otbi Sinijh’a case was not followed In i'tr 
Khun V. t'Myai nvtttin (1014) 30 All. 488. 

* Tins BoeniH to follow from ill. (1) as lat 
as tlic Allaluibad High Court Is cooeerned, Cf. 
per Mabmood, 3.. in Oobitul VayeU v. InayatuUah 
(1885) 7 .Vll. 775. *' The riglits and oliUgations 


cicated by that {I'lZ. .Ifiihauimadan) law, as 
indeed by cv cry uther system with which 1 am 
aiquamtcd, must necessarily be reciprocal.’* 
till the oUicr liand, in Jog Deli v. Mahomed 
(1905) 32 Cal. 982, where the seller was a 
Shiah, and the pic-emptor a Sunni, the Sunni 
bnw was applied. See comment. 

* (iUThaa Hvmni v. C'/iol« (1890) 22 All. 
102 . 

* Daarka Dme v. liunain Sakah (1878) 1 
All. 504 (F.ii.)., Stuart, C.J., and Pearson, J., 
dissenting. 

■' JivdraMlay. Mtthini Mohan &’AaAa(1800) 
4 Hcng. L.K. (F.B. ) 134 ; 13 W.B., (M.) 21. 
Cf. also fliftt v. XaUu (1885) 7 AU. 910. 

0 (Jvbtna Vagal v. InagalullaA (1886) 7 AU. 
775 (r.B.). 
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that, inasmuch as uriflcr the Shiah law ‘ khaiits ' had no right of pro- Skction ;)24. 
emptiou, while, under the Sunui law, they hswl, and the plaint ilT ^yas 
governed by the Sunni law whereas the defenrlant was governed by 
the Shiah law, the plaintiff iuul the right to ])rft-einpt igaiirst the 
defendant. Held, that if a Sunni claims prc-emi)tion on the ground that 
he is a sharer in the appei^dages, he cannot oust a veiulee 'vhf> is in tin- 
same position, whether that vendee is a Shiah, a Sunni or a Hindu. 

Coixsequently the suit was dismissed ’ 

According to Shiah laAv the right of pro emption cannot .u Ino i onHict or 
in favour of a non-Muslim when the pnrehuser is a Muslim "The 
' shuffii’ is every partner of a sh.ire in joint anrl iindivideil property, 
who is able to pay the price at which it has lieen sold It is. however, 
a condition that he he a ‘Mooslini.’ Aihen the |•ul■cnaser is of that 
gion.”® .Vecording to Sunni law the religion of the pre-empt or does not 
affect his rights.^ lint of course thc.se niles of law have no force in 
British India. The question, as pointed out hyMahmood,.J., in 'Cobind iVnturo otfishtoi 
DayaTs’ case,"' turns on whether the right of jirc-enqitjon di'pends upon tau- 

a defect of title oj- the part of the Muhanimiwlan coparcener to soil, or 
except subject to tho right of pre-emption,'* or whether “it is a mei e ^*rhaio! 
right of repurchase, not from the vendor, hut from the vendee,’’ the former 
view being put foinvard by Mahmood, J.. and iwlopted In hiseolleagues 
I’otheram, (J. J., Oldfield, Broadhurst, and Dnthoit, .hi., .ind tlie lattei 
by Peacock, Kciiip, and Mitter, .1.1 . (Xorman and Maepheison, 

JJ., dissenting). One main groimd on which Mitter,.!., (with whoso 
elaborate judgment the majority of the Calcutta .Judges agreeil) 
proeeoilctl, Avas that “there is nothing whate\'er in the Muhammadan 
laAV Avhich imposes upoji anyone the obligation of making the first 
offer to his neighbour.'’ Whereas, in tho latter ease, Mahmood, .!., cited 
authorities ^ stating that " it is not laAAfid for am one to sell till he has 
informed his eo-parcener who may take or leave it as he Avishes ; and if 
ho has sold Avithont such infoj-mation, the eo-pareenor has a preferen- 
tial right to the share.’’ As to the point that it Avas merely a riglit of 
repurchase from the vendee, Mahmood, J., argues that it can only be 
a “ right of sidistitution entitling the pre-empt or by reason of a legal 
incident to Avhich the sale itself was subject . . . the right being 

I Rokaiea Btgam v. Akmadi Khaium 6 “A lcg.U disability on hia p-ait to sell his 
(1012) 9 All. I. J. 709. property to a stranger without giving an op- 

* Ball. II. 170 ( par. 1), ISO (par. 9). Iiortunlty to his eo-purceners and neighbours 

» Ball. II. 179 (par.. 1). to purdiase in the first instance," as expressed 

« Bail. 1. 473 pur. 2). Hed. Olifi (eol. i. by MiUer, J., In KudrmUa’s case, 4 Beng. 

par. 2), G&7 (col. 11. par. 4). 1. lt.(P.B.) 130, 140. 

S Oobind Dtml v. limatullah (1865) 7 .Vll. 7 Mt« h*iirA-Aa«*, II. 237; Muilim, VI, 

775 (F.B.) 32 : JTattaii ii/utrh II, 32. 
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Skction.‘) 24. iKHjessiinly antecedent to the injuiy. My conceptions of jurisprudence 
prevent me from conceiving any kind of right ofwhich both the inception 
and the infringement depend upon <iue and the same incident.” He 
also intimated that, in his opinion, the right of pre-emption could not in 
British India be defeated by the devices ( characterised by Mitter, J., as 
“tricks and artifices") to which the Muslim texts refer. 

It was held ^ in Allahabad, previous to the judgment in ‘ Gobind 
Dayal,’ that the right of pre-emption could not be enforced when the 
buyer M'as a Hindu (and, therefore, not governctl by the law of pre- 
enijition) and that it could be enforced though the seller was a Hindu. 
This view' must follow from the resihoning that only the buyer and the 
pre-emi>tor are concerned in the tran.saction, the seller “being not in 
the least degree interested in the matter . . . and need not be 
(jonsidcred."® But this is no moie law '•' 

It has been hold that where a Sunni claimant brings a suit against 
a Shiah vendor and a Hindu purchaser, tlio governing system of law 
will be the Hanafi, inasmuch as the llanali law is in force in India 
territorially or by custom, and that the 8hiah law will bo applied only 
where the claimant and vendor are both (Shiahs, * — sed quaere, whether 
any such broad rule can be laid down 

(3) Pre-emption under ‘ wajib-iU-'arz ' : Interpretation. 

524a. In construing the contract on the terms of 
which pre-emption is claimed, the Court will consider the 
intention of the parties as expressed in the contract, and 
give effect to it without alteration or addition. ”' 

As mentioned m s. 423 ( 2 ), above, the terms of a contract for pre- 
emption are strictly construed by the Courts both in Kngland and ui 
India as pre-emption is not favoured by tho law : see s. 556, below. 

524b. The following words and expressions have been 
interj)reted as mentioned below with reference to the parti- 
cular context before the Court — 

1 Moti Chand v. Mahomed Houein Khan « Jiw IJeo Singh v. Kazi Sayed Mahonutl 

( 1875 ) 7 N. W. 147 ; C*M»Kto (Hakeem) Alim- Afzal (1905) 0 Cal. W. N. 826. 

nmktn [1874] Agra P.B. 305, 6 N. W. 28. 5 Choeodhry BriJ Loll v. Goor Suhai (1867) 

s Ibid, per Feanon, J. Agra F.i). 128. For illiiatratlons see Ruttun Singh 

9 Dwarka Does v. Hueain Babeh (1878) v. Umrao Singh (WT^) i S. \f. lS;Dowluty. 

1 All. 564 (Stuart, C. J., and Pearson, J., dls- Nrtram (1871) 3 N. W. 42. 

renting) over-ruling Clamdo y. Alimoodeen 6 The expressions mentioned below would not 
(1874) « vw 28: Gobind Dayal v. Inaya- necessarily bo Interpreted always In the same 
tuilak (1885) 7 All. 775 (F.B,). sense iirespectivo of the context. 
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(1) That * bhai band* referred to the brotherhood of S.’iction.'>24b, 
the village, and not merely to those who were related “ 

by blood ; ^ 

(2) that ‘ ek-jaddi ’ referred to persons descended from a • isk-jft'idi ' 
common ancestor, through the male lino;- 

(3) that ‘haqqiyat* referred to rights and interests in ‘Haanvat.’ 
the legal sense of the phrase 

(4) that ‘ hissadar ’ (where a perfect partition, into thru- uis-ii iai.’ 
‘mahals, ’ had been made, of ihe village without a new 

‘ wajib-ul-*arz’), referred only to one who owned a share in 
the same ‘ mahal ’ as the seller ; ‘ 

(5) that ‘ hissadaran-shikmi * in clauses dealing with HoM ianu,. 
various classes of persons who were entitled to pre-emption 

in preference to strangers, did not necessarily imply an^'^ 
idea of subordination but was applicable tf) persons who 
were co-sharers in the particular ‘ khattu ’ of the ‘ patti ’ 
in which the land sold was situated 

(6) that ‘ intiqal ’ signified not only an absolute • 
transfer, but had the broadest meaning in connection wfith 
alienation, conveyance, assignment, or transfer of rights 
in immovable property® and applied also to conditional 
sales and usufructuary mortgages 

(7) that ‘ karibi ’ as indicating shareholders ‘‘ near Ka.iw.- 
to the seller and was ambiguous, and inadequate to express 

the intentions of the shareholders ; and that (a) when 
‘ karibi ’ was read in connection mth the word ‘ bhai ’ 

(which preceded it in the ‘ wajib-ul-’arz ’ under construction) 
it could not reasonably be confined to cousins, but had to 
be construed as meaning ‘ bhai band ’ or ‘ bhailog ’ so as ‘ baiut/ 
to include all near relatives both male and female (b) that 

i llira Lai. v. Ramjiui (1885)75 fl All. 57. 5 Aftdwi v. ilfc/Ktoi (1001) 23 All. 200. 

* Chabti Svngh v. Kalyan Sivgh (1900j « Sheoraian Kuar v. Mahipal Kuar (1884) 

23 All. 32. 7 AU. 258: Jagdam lialiai v. Mahabu Persad 

a SheoraUin Kuar v. Mahipal Kuar (1884) (1905) 28 All. 80. 

7 All. 258. 7 Chuttwr Midi v ChiUtur KishoTe Loll 

* Dalganjan Singh v. KrOka Singh (1809) (1808) 3 Agra 398. 

22 All. 1 ; cf. ShMbnhik Singh v, Larhmbitir 4 Khumnn Singh llardax (1888) li 

0901) 23 All, 427, \ll. M. 
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rRT5-EiyfPTION : TTS OPERATION 


Section 

• K^iribi 
kbaiidiii 


• (.'h.ikdar.’ 


r)24B. ‘ karibi wa-khaiidani ’ did not include a person related to 
the vendor through the female line only, and twelve 
degrees removed from him ; * 

(8) that ‘ pattidar * did not ajiply to a ‘ chakdar ’ 
holding a share in the same ‘ chak ’ as the seller ; ^ 

(9) that ‘ qimat ’ had to bo interpreted in the sense 
given it by Muhammadan law, including not only money 
but other kinds of property capable of being valued at a 
definite sum of money, and covering the consideration of 
sale as well as exchange as defined in ss. 54 and 118, res- 
pectively, of the Transfer of Property Act ; ^ that it was also 
wide enough to include the cojisidcration given for a 
usufructuary mortgage with possession ; ^ 

(10) that ‘ rahn ’ was a generic word indicating all that 
is included in the English word mortgage and was not 
limited to usufructuary mortgages, but included simple 
mortgages also y* 

(11) that “ sale, etc.” included a usufructuary lease for 
a term of eight years 

(12) that ‘shikmi showkayan’ in the particular con- 
text implied ])riority in favour of sliarers in the ‘thoko’ 
over those wlio were merely sharers in the village." 


Sale to one ^^tio 524(\ Tlie question frequently arises whether the 

""ve pr"^ right of pre-emption has been confined under the particular 
‘ wajib-ul-’arz’ to cases where the sale is to a stranger or is 
extended to cases where the purchaser would himself have 
been entitled to pre-empt had the sale been to a stranger.* 


1 Durga rraxml Pamle v. Faleh linhmlur i Agra 10 1. 

Singh (1914) 30 All. 451. 7 Jeg Mull v. Kemr, Agra F. B. 171., c<l. 

* Balwant Singh v. Subhan Alt (1887) !'• J.374, 123. 

A 11. 107. 8 Janki v. Unm Partab Singh (lOO.'i) 

3 Niamal Alt v. Amut Hibi (1885) 28 All. 286; Sardar Singh v. I jaz Husain Khati 

7 AU. 620. (1906)28AU.614; Jfli Dot V. Bam BwTaJ (1905) 

* Hulas Jlai v. Bam Prasad (1006) 28 All. 28 .Ml. 168 ; Siikhdeo Singh v. Bahadur Singh 

451. (1904) 26 AU. 544; Jihatun BOi v. SayUla 

’> Sheoratan Knar v. Mahif>alKuar (1884) Bibi (1905) 27 AH. 4.57; Atnjad Alt V. Mush- 

7 All. 258. Cl. the extract Iroiii the NAoimva*- lag AAmad (1805) 17 All. 454, upheld In appeal 

given In the comment to » ;170, above. (1807) 10 All. 311 For the general law see 

0 Ahmed Ah Khan v. Ahmed Alt (1860) s. 527. below, 
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§ 3. — Pre-emption, how Established and Enforced. Section 625 . 
(I) Sale 01 Ground of Pre-empiion- 

525. The ^ right of pre-emption arises undci Muham- oi.u on 

° 1 » tninsfer lor 

madaii law only where there is an exchange of projierty > onsi.urntion, 
for property it does not arise where the land is transferred 
without consideration ^ or by operation of law but it 
is not necessary that the land sold should be actually 
separated or defined. '^ 

(1) For the inirpo.ses of pre-emption — iihumiions. 

(a) A ‘ hiba bii shaft ul ih a tiausfer for consideration,' 

provided that it is coiii]>lote<l I»y f iKssossion being trans- 
forred of the subjects of the giit, aiul of the return, to 
tho donee and the donor, r* siieetively .® ))Ut 

(b) a ‘hiba bil ‘ hvaz ’ is not a tiansfei for eonsideiratiou 

nor 

(C) IS a partition of property amongst ijartnor.s nor 
(«f) a transfer of property in lion of •nndu-’ provided tliat (i) 
according to 8hali‘i laAv , where a sliare in land is t lausfer- 
red to the wife by Avay of dower, or in considoration for a 
•khuP ’ it is subject topneemptiouby theotliei co-oaviu ’s," 

(ii) according to Hanali law Avheie a marriage has been 
contracted without any ‘mahr’ having been agreed upon, 
and laud is then sold to a third jierson or to the wife 


I See fi. 520, below, whlcli ib tomiib-iucntaiy 
to a. 525. 

! I.e., cither a sale or barter. Cl. SaiaJSam v. 
Rxaal ChoKdhry (ISOOJ 1 Agra 141; amf 
lliamat Ah v. Amml B\bi (1885) 7 All. 626, 
where pIoCs nmto exchanged. In Ladmi 
Namm v. Mniiou l)ul [1880] 5 All. W N 17 
a suit was eomproinihcd. JTor eases where the 
property has been coni'Iscati-.u hi thk UOvikn* 
MKNT and then s,old, see (Ibtf.') Kheiiriut Itam 
Teieani v. Hammtprer, 1 \.W., Fart II, p. 35 
(cd. 1873) p. 03 ; Mohumed ViUniiiloHah Khan 
V. Ahmed Uuisein Khan (18fl8) 3 Agia 70, 
Uotledor of Futtehpnre v. i’ad Ah (1866) J 
Agra 88. In Mahomed JIam Khan v. Jawalar 
Singh (1867) 2 Agra 1, and lAakat Humin v. 
Ranhiduddtn (1006) 20 All. 125, Uiere were 
sales and re-sales. 

> But where it was really a sale dLsgiuscd 
as a gift, prc-cnipbou was allowed : Angaii 
LaU V. Muhammtd Busain (1891) 13 All. 400, 
Ohimh Din V. AOah Dm (1016) 51 Fuuj. 


Uec 2(18, (Ko. 70) : cf. i’ldo AH v. MvzaSet 
Ah ( 1882 ) 5 \11. 65. 

* Ball. I. 172 ; «.«/., if one bhoidd emanelpate 
a slave in exchange fur a mansion there is no 
right of jiie-cmplioii . Bail. 1 471 ; gift, charity, 
inlicritamc and bciiiicst are given as Ulubtra- 
ticiis 111 li.insfei without consideration: Kail. 
11. 177 (pur I). See alsoB. 52.'> ill. (1); Ameer AH 
\. I'enrun [1804] W It. 239; liar Naram Paiulc 
i. /fojii rrusad Mitr (1891) 14 All. 333*, 
Aii'mnoiteen v. Kaiiye Jhti (1863) Mar'll!. 555; 
2 liav 651. 

"i (lobuid Chundrr Gonpla v. Kaj Kiahore 
Sein (187(1) 14 W.B. 365. 

6 Bail. I 472. 

7 Hed 560 (col. (i.p.ir..5): Ball. 1. 475 (par. 2) 
s lied. 550 (eiil. i par. I 2, 3, U. 19 et $eg.)', 

475 (p.ir. 1) : et Bad. I. 483 («. 7-11), II. 

177 (par. 3). 

■' Mmhaj, 207 (Kk 18. s. 2) cited in comment ; 
lied. .550 (eol. (. pal. 1). 
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Ilbulratiotu. 


670 pre-emption 

herself' in exchange for her ‘ mahr-ul-mithr or “proper 
dower,” it becomes subject to pre-emption ; ® (iii) where 
‘ mahr ’ has already become due to the wife, and the land 
does not form the subject of the ‘ mahr,’ but is transfer- 
■ red to the wife in consideration of her releasing her right 
to the ‘ mahr ’ agreed upon, such transfer becomes subject 
to pre-emption ; ' 

(c) the courts have tjvken different views as to whether a sale in 
execution of a decree is such a transfer as can give rise 
to rights of pre-emption. ^ 

(2) B claims to have certain rights against S, who compounds 
B’s claim by transferring to him a mansion; such a transfer is a 
transfer for consideration notwithstanding that N denied 13's 
claims.* 

(3) S claims to bo the ow'ner of a houvse ; B compounds the claim 
by paying to S Rs. 1,000 ; the house may be the subject of pre-emption 
if B admitted, but not if B denied S’s claim.® 

(4) S on his death-bed purports to sell his share (valued at 
Rs. 1,000) in the land to one of his heirs, by ‘muhabat,’ viz., for 
Rs. 600. This sale will, in so far as it is valid, bo a ground 
for pre-emption.® 

(6) Where pre-emption was claimed in accordance with custom, 
and the custom proved had reference to voluntary transfer (‘ intiqal ’) by 
co-sharers, it was held that the cause of action arose as soon as a mort- 
gage by way of conditional sale was effected ; rejecting the plaintiff’s 
contention that the cause of action arose and limitation began to run 
from the date when possession was taken in pursuance of a decree 
absolute.' 


I Fida J.U T. Mtuaffar Al^ (1882) 6 AU. 
05 ; but see comment. 

1 See p. 609, n. 8. 

a In tlie negative : Hutmoodeen Kanye Jha 
(186ii) ; llarah 656 ; 2 Hay 661 ; AMwl Jileei v. 
KhelUa Chunder tihose (1868) 6 W.a. 105 In 
the afflrmaUve ; Jmamoedeen Sowdagvr v. AMtU 
Sobhan (1866) W.E. 169 ; Ajuiihia v. Jeu- 
boodh (1878) 6N,W. 40. 

* Hed. 669 (coL U. par. 2, col i. par. i) ; 
Sail. I. 472 (0. 6-12). The dlstlncUon between 
llIuatratlonB (2) and (3) to b. 526 is that In 
the second illustration the person who bccomts 
the owner ol the property accepts It in con- 
sideration of his claim : In the third illustration, 
if the ulalm is denied by U, he tcmainB the 
owner of the house wliicb he claimed before. 


and there is no tratufer to him for con- 
sideration : Hcd. 559. 

^ See last footnote Fat other cases of com- 
promises which have been held not to amount 
TO buch a transfer as to give rlye to pre-emp 
tion : see littchmt Xarain v. Manog Dot (1885) 
7 AU. 291 ; Hanuman lla% v. VMi Narain Bai 
(1886) 7 AU. 917. 

6 BaU. XI. 192; to validate it the con- 
sent of the other heirs Is necessary, — (o) ac- 
cording to Sunni law as to the whole ; (6) ac- 
cording to tlie prevaUing view of Shiah law in 
so far as it exceeds the bcqueatliable third ; 
(c) whereas anotlier Shiah view is that it is 
vaUd without such consent, as the whole, not 
ranking us a bequest at aU. 

1 Suba Singh v. MiOabirSing (1917) 39 AU. 6. 



SALE OR GROUND OF PRE-EMPTION 


071 


Where property is assigned as ‘mahr ' to the w ife, the question Section 525. 
whether or not rights of pre-emption arise, in accordance with Hanafi 
law, is in the ‘ Fatawa 'Alamgiri ’ and ‘ Hidaya ' madft to depend upon and in iien of 
the question whether the subject of transfer is itself the ‘mahr’ or the 
transfer is made in exchange or in consideration for ‘mahr ’ 

‘ Mahr ’ arises in law ivithout consideration (being an incident of 
marriage);^ but having arisen, it gives the wife a righl, th» 
extinction of which may form the consideration for a transfer of 
propert}’. This oxpl.ains tho statement that if the husbitnl 
“ gives the house as dower, there is no pre-emption ; but if he gives 
it in exchange for dower, there is pre-emption."* The anomalous cha- 
racter of the right to ‘ mahr ’ has been referred to before.'’ Tlio Prophet, 
was extremely anxious that the ‘ mahr ’ .should not. under any circum- 
stances be permitted to lend weight to the argument that the wife w'as 
purchased by tho husband, or sold by h ir guardian or parent, or that 
when the bride is competent tocon.sont, her marriage could arise except 
by her consent ; he strove hard on tho one hand to prevent any 
pecuniary elomem being brought as an indneoment for the consent, 
and he tvished, on the other hand, to convert the w^onted “price ” 
for the .sale of the woman, into a “ token of respect “ * So explained 
the rule, it is submitted, though technical in operation, is grounded 
on principle. 

Syed Ameer Ali says ^ that “ the decision in ‘ Fida AU u. Muzaffar . 

Ali ’® does not soein to be correct," because “ if a property is conveyed 
to a wife in discliarge of the dower debt, in this case also there is no 
right of pre-emption .... Tho reason of these rules i.s self-evident. 

'rhe wife convoying to the husband .and ‘vice versa ’ do not th'^reby in- 
troduce a stranger among co-sharers or neighbours. The ivason given 
applies, no doubt, whore the husbaiul and wife are living together on 
tho subject of pre-emption, but this view does not seem to be taken 
in any of the texts, and no authority is citwl by tho learned author, 

‘ Fida Ali’s ' case Avas followed m ‘Nathu v. Shadi.'^ 

With reference to Shafi’i law, the author of the ‘Minhaj’ says : — siwUM Ihw. 

“A portion of an immovable property transferred as dowei is subject 
to right of pre-emption on the part of a co-proprietor, for a price valued 

< See oommeDt to e. 93, abov<-. 6 (1882) 5 All. so. 

* B^l. I. 476 (H. 2-4). 7 (1915) 13 411. L. .T. 714. See aUo 

3 See 88. 92, 108, 167 (lien for dower) (Sved) Muhmed Tukve v. (Sheikh) Hajee 

and ss. 372, 442 (gifts), above. Klmjiai, (1873) 5 N. W. 142, which however 

* Ball. T, 91. proceeiled on Oie ('On^tmi tlon of the • imjih' 

•> “ Mahommedan haw," I. 197. 
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pre-emptiov 


.•sHOtton .'723. aocording io tho ]>roportioualdowor the woniiHi in qiiesiion could claim ; 

and the aamo rule is observed witli regard to a transfer as compensatory 
price in case of divorce.”* 


Right arises 
only when liiiid 
ooniplctflv 
transferred. 


Qimert>, s.ile 
must he 
CDiiiiilete 
iiccordmi! 
to wJiieli 
law? 


lilutimHums. 


526. The right of pre-emption does not arise unless the 
land is completely transferred^ by tlie seller to the buyer, so 
that the seller’s interest in it ceases.® The Allahabad High 
Court has lield that the sale must be complete in accordance 
with Muhammadan law,' and not with the law of British 
India:'* lienee that noii-cxooution of the sale deed, and want 
of registration, do not prevent the right of pre-emption from 
arising, but the facts that the price* is not ascertained, and 
possession not transferred under t he sale, do prevent it.® The 
Calcutta High Court has, however, dissented from this view;' 
and held that the right does not arise until tliere is a sale 
complete in accordance with the g(‘neral law of British India.^ 
The Bombay HighCoiirt'^ has also dissented from the view of 
the Allahabad High Court and adopted the view that in each 
case the intention of the partie.^ must be ascertained as to 
the date when the bargain is to bo considered as concluded.^® 
(1) S** sells his joint interest in a vi'b.go for Rs. 300, paid to 
him by B, who obtains possessing bnl no transfer under the 


t Minha), 207 ( Bk. 18, n. 2). 

* ilcd. .'i'jO (co). li. i>.ur 1), "ir.O (cc.l i pjr 
1); BaU. T. 172, 4S2 (// .'i-ID; 11 iflj so.. 
ss. 526 a and 526B, 

Xor docs it arise wlioro .-harrs in a riinu-n 
arc, toy .arr.nisi'incnt tociween Ihc iiarticsiiu.l.. 
over to a nianiigcr upon tru.»t in part for tli.- 
debtor of the transferors aii-l the rrsiilne for 
the transferors : S?ico fjoll Sahon s nuumtnii'-r 
(1867) 2 Agr.a 35. Jfor whore tlioio is i more 
proclamation InvlUug offer.*; SMh?„iai \. 
Muhammad Ishah (1884) 6 Ml 46{ Spo 
also Bttdhai Sardar v. Sonaulluh (I ‘.>14) IJ 
C.sl. 043. 

■> Ludttit V. llhyro Ham (1867) 8 \V. B. 2 ; 

Hoonder Koorr v. fjnlla Hvqhoobrr i>ya{ (1868) 
10 W. H. 246; Hukuha Ah v. Tofo.it Ah (1872) 
20 W. R. 210; Mohno Hibee v. .luyguriiathi 
Chowdhru (1865) 2 W. ». 78. See .-ilso ss. 5261 
anil .526B, below. 

* \s ill wlinh see Hula Ahv Mtmiffur Ah 
(1882),-. ill r, ',.(■( Amjad Ali Muni, lag ilnnad 
(18')-,) IT 111 4 .4 so,. .,js„ J7 Ml. M .N 
)dj. 


-■Sc, s ,//.(!) Hemmu. Muhammad 

)•«/«* (1 8‘) I' |(, Ml .ill (K.u.) (Baiierji, J. 
ilissontinson tliN point, but uoncnrrriiig in 
door, 0 on otlier grounils) , ./mhi Lai Sahu v. 
/.(«*( floor (U)OK) :r> Cal. .■.7.'>, 5!)!), amrined 
hv tho I* C., .{<) Cal. 'll ) ; ;}•) I. A. 101 ; seo 
.iho Sil'naiii tiniiriiH N'lypil Srrajul Khau 
(^'•i7) 11 Boin (i3(i, (l.'il. Accordingly, in 
v AjuihAh Khan (1900)22 All. 
:11:1, tho .Hiihammadua Ian of sale was carefully 
examined It noud liarilly bo said that ordl* 
iianly a .Miissnlinan cannot transfer except in 
accordance with tho Transfer of Property Act. 

e NajmnniihMi v. Ajaib AH Khan (1900) 
22 Ml 343. 

' Hudhai Sarilar V. .Sonaullah Mtridha (1014) 
II C.il.013, IS Cal W. N.890. 

K /. c., after rogistratlon. 

9 KiUiram Bhauruu v. Snyad Sirajul Khan 
(1017) 41 Bom. 630, 641. 

•0 Tills view seems to liave been first enun- 
.‘iiiled toy Biett, .T , In Jiidu Lai v. Janki Koer 
ir>iis) c.ii -,75, the case was affirmed 
by P C m-l') c.il. ')r, (1012). 
n Janki V. UiTjadat (1386) 7 All. 382 (fb). 
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Transfer of Property Act ia executed or registered. Hdd (Mahmood Section 626. 
J. dissenting), that iiMrationt. 

(a) the right of pre-emption arises : 

(i) by Petheram, C J., on the ground that thcflaim being based on 

e ‘ ivajib-ul-’aiz,’ which refers to a tiiinsfer of a ahat<‘ 

‘ wholly or in part, by sale or mortgage, and . . .obviously 
nicans. . . that if any co-sharer transfers his rights wbc-llv 
or partly, the right of pre-emption is to arise ; 

(ii) by Straight, J , onthe ground that the parties intend a - iln oiK 

delibeiatcly omit to obsirve the neeessaiy legal foimalil.\ 
of a legisteicd inMiunient to dekat th* pre-emptive 
right, and a couit of equity would hesitate before 
permitting a detenu* ba.sid o’ tho defendant’s own 
intentional evasion ol the law 

(iii) by Oldfield, .1 . unthe iroumi that tho transaction amounts 

to A sale in fact, and failuic of the parties to comply with 
t ho requirements of Oic Act do not alter its nature; 

(iv) by 'Broadhuibt, J., onthe ground that tho share is transferred. 

though, with the object of d •teatiiig pre-emptiou(underthe 
said ‘ wajib ul-’atz*). a deed of sale is not exeeuted 
(/*) //e/f/.by Mahmood, J , that tho pro-cmptivo right does not ar^c 
on tho following grounds ; 

(i) it cannot under Muhammadan law bo entorced upon a sah* 

which is invalid, and can take no effect, and when the 
owner has not been divested of tho jiroprietary title, 
and th 0 * purchaser invested with it, 

(ii) that the airswer to that question is the turning point in the 

decision of such cases, 

(lii) that the words of tho ‘ wajib-ul-’arz ’ in question did not refer 
to trairsfers of all kinds, but oirly to sales and mortgages ; 
they did irot iirelude a trairsfer (not of the W'hole of the 
incidents eonstitutiirg ownership, but) of some of the 
incidents only, 

(iv) that nothing that could uirdcr it be called a sale had taken place, 

(v) that if the transaction was taken to bo a mere agreement 

to sell, assumiirg that it could be specifically enforced^ 
tho suit was premature.^ 

1 Sep rommunt. wae no regUtored document, because cou- 

* Straight, J., added that the seller could not xldcration having licen p.ald and possession 
succeed in a luit lor possession ot the share obtained the biiver would have a good defence 
against the luiyei on the ground that there a fauki f.’ir/i/rfaf (18S5)7 All. 482 (v p 1 
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PBE-BMPTION 


^bOTlOsr 526- (2) S sells a d^relling house as a house to be inhabited as it stands. 

/Wwernfwws. with the same right of occupation as S, but without the ownership of 
the site. Held, that the right of pre-emption attached to the sale.' 

(3) S enters into a contract for sale of the land ; held, that P i.s • 
not bound to defer the enforcement of his right of pre-emption till the 
bill of sale has been delivered or registered and payment made.®— (Sfd 
qvaere.^ 

(4) As soon as a contract for sale is ratified by acceptance, and 
the vendor has gone so far that he cannot legally draw back, it is time 
for the pre-emptor to step in.< 


Uenanii 

tMnsRCtion'. 


heUeraopUoii 
poitpones it— 
not bm-er’R. 


As to a sale on credit, see s. 554, below. On the main point in s. 52(5 
the arguments are analysed in ill. (1) and need not be repeated ; 
it may be pointed out, however, that Petheram, C. J , seems to hav 
proceeded on the construction of the ‘ wajib-ul-’arz.’ 

Several cases dealing with benami transactions have come befo’ 
the Courts, hut they do not seem to enumerate any new princiy 
beyond that the Court endeavours to got to the real transaction utic’ 
whichever name tho parties may have proceeded.® ^ 

526a. (1) Where there is an option to the sel4 
to dissolve the sale, the right of pre-emption does not aio 
until after the expiration of the option.® ® 

(2) Tho right of pre-emption arises notwithstandin 
that there is an option to tho buyer to annul the sale.^ 


JavS'Xto 526 b, (1) A mortgage, unless and* until it is finally 

tore’dS"” foreclosed, is not such a transfer of the land as can give 
rise to a claim to pre-emption under the general law 


1 Zahur V. NmAH (IfG’'.) 2 All. 09. 

t Lufhmee Narain v. Hheemul Dotn (186V) 
8 W, R. 600 ; cf. Girrlharee Lall v. Deanulali 
(1874) 1 W. R 311. 

» See yajmunnUia v. Ajaib (1900} 22 All 
343. 

4 iTubee Bvkhth RllaR Golatn Subee v. Kuloo 
Cushker (J874) 22 W R. 4. 

5 Ounga Ham v. Unoln (1870) 2 N W. 200; 
Beni Shankar Shelhal v. Miihpal hahailur Singh 
(1888) 0 All 480 cT. e. 541(1) explanation U 
Itelow. 

0 Oufdial Mander v. Teknaragan Singh (1865) 
Beiig. r. R. (Sdpp. Voi.) 160 ; 2 W. R. 215 (a 
niortitaep in the form of a roiiditlonal sale) ; 
Bhagtcan I>a» t. Mohan Lai (1003) 2.5 All. 421 
(on a transfer of a mortgage by a ro-sliarer 
mortgager, to a stranger, the right does not 
arise, nor does It arise when the sale is repn- 


dialed hy either the seller or buyer) ; fMwatu- 
mat) Ojhrormiesa Begum v {Sheikh) Buetom A li 
[1864] W.R 219 Some Shiah authorities bold 
that the option to the seller docs not prevenl 
the rlgiit from arising Immediately. 

1 Gurdial Alundar v Teknaraj/an Singh 
(1865) Rcng I R (SUPF VOL.) 166; 2 W. H. 
215 (FB.— Bayley, J., dissenting); Bheuanee 
Pershad v. Purehunno ■S'jiiffh (1860) 11 ly, j;. 
282, Rut if there has been foreclosure, pre- 
empllon may bo enforced (cf. Batul Begum 
V Manevr AH (1001) 24 Ai . 17) after the year 
ot grace has expired no’ withstanding that a 
decree for poss ssl-vn has not been obtained ; 
Tara Xunwi v Mangri Merah, 6 Beng. 1. R.' 
(Appx.) 114. A right to claim preferentially 
in regard to leases and mortgages may ba 
given by contract or custom, and will be 
enforced accordingly. 
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(apart from a contract or custom contained in a ‘wajib-ul* Sjxrnojff326B: 

arz ’ or otherwise). (2) A lease ^ is not such a transfer 

of the land as can under the general law give rise to a 

right of pre-emption, notwithstanding that the lease 

is ‘ mourusi or is in perpetuity (like a ‘ mukarrari ’), 

and however small the rent reserved might be.® 

527. The Calcutta High Court has held that the right wiiethcr right, 

. .Ill- 1 pre-emption 

or pre-emption does notarise where the buyer is a co-sharer arise* when 
with the seller in the land, nor unless the claimant to pre- inms^eira 
cinption has priority over the buyer in accordance with c-lnaur^' 
s. 51:5, below.'' The Allahabad Hig!i (^ourt has dissented 
from the said rulings, and hold that where the buyer of 
Aiq land is one who (if the land were sold to a stranger) 
ould himself claim to pre-emp*’-, other persons whose 
'aims to pre-emption are equal in degree to the rights of 
10 said buyer* have the same rights of pre-emption that 
y^ney would have had if the sale had been to a stranger.'' 

’/g S, B, and P aro co-, sharers iu tlio laiul ; S sells his share to B. itiustrntm 
A'jjor.liug to tlio Calcutta High (Jourt^ P has uo right to j)re-empt. 


' t Vnnick Chainl V. Binhaiahar Buklnh linuih 
OS07)3Aari» 9U. 

2 DsivanutuU't v. Jiazem Molla (1887) 15 
• Oal. 184; Moorooly Ram v. Huree liam{lna7) 

/ 8 \ y . 11. 108, 

J UewMtUalla v. Kazan Molla (1887) 15 
C.il. 18-1; Ham Oolam Hingh v. Jf arsing mahoy 
( 1873) 25 W. a. 48 ; Moorooly Ram v. Ilune 
Ram (1867) 8 W. 11. 100 (rent of one rupee per 
joar). 'I’lio pre-emptive clause of a 'wajib-ul- 
arz’ nwy, of course, be wide enough to iiu-Iudu 
.1 perpetual leaeo : LaUiMury. Jaggu Tueart 
(1610) 33 All. 101 or a shorter lease: AhmU Ah 
Khanv. Ahmed 118661 1 Agra U. 0. Jl. 101 (a 
lease for 8 years— i)rc-emption would hardly be 
a proper term fur it: Spankie aud 'I'urnbull, J.I., 
refer to it us a preferential claim). 

4 Baboo Moheshee Lai v. Christian (1866) 6 
W. It. 250 ; Teeha Dharee Singh v. Mohur 
Singh, (1800) 7 W. B. 269 ; Lalla Nowbut Lai 
v.LaUa Jewan LaK (1878) 4 Cal. 831, (F.B.)2C. 
I, B. 319 per Garth, 0. J., Jackson, Markby, 
.\iuslic aud Slitter, JJ., on the ground that the 
reason tor allowing pre-emption Is to prevent 
the introduction of disagreeable strangers asoo- 
shirers or neighbours, and the reason ceases to 
arise When the buyer is already a co-paroener. 

5 lA., if the buyer is a co-sliaror then 


other co-sharers may pre-empt; il the buyer 
H a hhaltl, other khalus (as well as co-sharers) 
in.vy pre-empt, and if the buyer is a neighbour . 
other neighbours (as well us co-sharers and 
khalth) may pre-empt. See also below, s, 540 
seco.id proviso; which shows that iu such a ease 
tlic claim lor pre-emption need not have 
reference to the whole of the property. 

6 Anitr Uasan v. Rahiin Sakhsh (1897) 19 
All. 160: here the pro-emptor was a khah' 
iprr Banerji and Aikman, .1.1.), Mr. Karanial. 
UuMiin (later a judge oi the Allahabad Uigli 
Oiiuit) wa-. the couii-tol for the .appellant aud the 
Court decided the rase on the authorities cited 
by him, va , Bahr-ur-Raik, Ilk. on Pre-emption, 
Part 11 , Bgyptian B.l 143, 161 ; Radd~ul- 
Mukhtar, v. 163, 152 : Fataioa ‘Alamgiri, IV, 
15, 16 (cb. 6), Inayah and Durr-ul-Makhtar I 
Abdulla V. Amanatullah (1899) 21 All. 202. 
Here the decision m Amir Uasan'i case 19 All. 
460 was followed, and it was derided tliat, in 
gach a case, the plaintitf need not sue for the 
whole land sold, but for the proportioqate part 
which he would be entitled to pre-empt. E'er 
cases under the Wajib-ul-arz see s. 6240, above. 

1 Lalla Nowbut Lull v. Lalla Jeoan Lai 
(1878) 4 (M 831. 
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SlOTlON 627. According to llie Allahabad High Court, i P can pre-empt half of S's 
Jihutnuum, share. The same results follow where B and P are * khalits’ of S, 
I participating in a right of way.' 

Three classes of cases would fall within s. 627 : where the pre- 
omptor and the purchaser are both co -sharers of the seller, or they are 
both * khalits,’ or both neighbours, 

uSsions"^' decisions of the Calcutta High Con it, above referred to, proceed 

on general principles : the object of pre-emption being to prevent the 
inconvenience which maj’’ result to families and communities from the 
introduction of a disagreeable strairger as a co-parcener or near 

vtew of neighbour, it is held to follow that, .since no such annoyance can 

Allahabad Ulsli ix f . 

Court. result from a sale by one co-parccner to another, therefore, on 

such a sale no right to pre-empt can arise. Banner ji, and Aikmau, 
.rr., of tho Allahabad High Court, admit that wore there no 
authority on the point, tho correct law wo\iitl seem to bo as laid down 
l)y the Calcutta High Court. They cousirler, however, that the texts 
fpat* examined, cited io them clearly lay down to the contrary elloct. With referonco 
to these texts it may be ohserved that .some of them seem to refer to 
the purchase by tho ])re-emi»lor after the decree, and do not imply that 
the first sale is to a person who, in regard lo the right of pre-emption, is 
on the same footing as the i>laiutifi inthesuit for |)rc-oiiiption. To give 
an example : If tho buyer, B. is ,a str.inger, .md W, the seller, has 
two co-parceners, P and Pa, it may be that Pa is absent, and P alone 
obtains a doemo for ju’e-cmjilion, .and jmn hases tlio land under the 
decree for pre-emption : then suppo.se tliafc Pa institutes a suit for 
]ne-emptioa (within the iwriod of liraiiation), — as between P and Pa 
the former is tlic purchaser as well as a ])rc-emptor, and tho 
texts deal with the rel.ttive rights of P and Pa. It i.s ttuite correct 
to say, in such a case, that AAheii tho jnirehaser is himself a pre-emptor, 
the decree musl be in favour of the second pre-emptor for half of 
the properly. The question whether any of the texts cited by Banerji 
and Aikman, dj., procc*ed beyond this <lcpcnds upon whether they 
are right in as.su ming a that the expression “]mic,haser” moans in the 
extracts “ a person who would have the pre-emptive right as against 
a stranger,” in other words Avhether the purchaser is referred to in 
connection with that sale which gives rise lo the claim to pre-empt, or 
with regard to a sale in enforcement of a claim to pre-empt. The 
answer to this question must depend upon the context of the extracts. 

t Amir Baian v, HaMm Jiak$h (1897) 19 AU. All. 292. 

466; AbdvlUih v. AmanatuUah (1899) 21 » As they do: 19 All. 471. 
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The ])assago from thn ‘ Durrul Mukhtar ’ Avhk-h is ciU'd in the jiidgiuent Section 527. 
refers to “a division under a decree or otherwise,” imply ing that the 
“ purehaser ” may lie the pre-emptor wlio has obtained a lecrce for pre- 
emption as against a stranger who originally purchased the property. 

'Phe decisions of the Allahabad High Court sr. mi to recognise not Right fot- 
only the right of co-pareeners, etc., to XJrevcnt the intrusion of an 
outsider, but a right to purchase the share of another co-[»ari ('ni.r in 
eiiual proportions, whenever any co-par'*encr wi.shes tonUeniiie his h.ire. uhasoi. 

In any view, where the buyer is a m-.-iharcr vho has assi . lated a 
stranger' with himself in tlie puiohaseof a .'-hare, then another co-share 
is entitled to pre-empt ; .md it has been held that he nwA pre-cin]»t at 
his option either the whole of the share sold, >r ihe portion sold to the 
stranger,* the joint owner i»eing con-.dertd to have forfeited his right 
as sharer by joining an ouf-uderasa pn •chaser, e\eu though the portions 
or interests respeeti\ ely ])urehascd b\ the eo-sharcr and the stranger 
are specified severally in the sale deed.* On this last point, however, 
the said deeisioi. were di.ssented from ^ and overruled*^ in Allahabad. 

'I'he l ight is similarly held to be forfeitcil if the pre-emptor ha\ ing priority 
(I’), is made a party to a suit for pre-emption brought by another pro* 
emptor (1 *a), whose rights arc postponed to those of 1*,^ though the right 
of I’ is not all'ccted by a decree obtained by Pa in a suit to which P was 
not a party.^ Conversely, where the vendee has aMoeiated witli himself 
in the purchase another co-sharer whose rights are inferior to those of 
the plaint ilf in a pre-emption suit, the plaintiff will obtain a decree 
for pre-emption as against the whole property ; in other words, ” a vendee 
although having an etpial right with the plaintitf loses his right when 
he brings in as a co-vendee a co-.sharcr having an infeiior right.”'-' 

(J) Formalities for establishing claim to Pre-emption. 

' Talab-i-Muathibat’ : ' Talab-i-Ish had'. ' Talab-i-Tu<jrir.’ 


528. Except as hereinafter provided, the right of 'iic uinv taubs.- 
pre-emption is not establisltcd unless tlie pre-emptor takes 


1 III thin ciMiiK’i.tiiiii, ■' -.iMiiHfi "-^a iHTMUi 
iiili-rnir in rigliU of pri'-i'iiiptuni to thf prr-.(iii 
L'laitiiimi pi<‘-oiiiiit,niii : liaut \ lUiti 

KnUimt Ham (llM.l) H All. 012. 

S narjds V. Kiinhua (ISSl) 7 All 118. Sn- 
BXiilaiiiiUoa iiiitl ill (■>) to » 5.11, bi-low 

3 fiahuram Sumli \ lltiij/iubardyal (1887) 
15 Cal. 221. 

* Uuiuishi'B Ji'ill V. Ziiiaul All (1878) 2 N. 
W. 313; Muniut StiHih v. llammihui Siiu/h 
(1881) 4 All. 252 

S Shci'blMfOi liai v JmcI llai (188U) 8 All. 


182, 184, per Alaliiiiooil, .1 , (>\pluiliiii8 Shcodyal 
Hum V Hhvra Hum [lS8(t| S.D.A. (N VV V.) 53. 

6 Hum Sath v. Hadn A arum (18U8) 19 .Ml 
1 18 (tliroo JudKon). Soe aUo Muehtaq Ahmad 

Amjai Ah (1898) 19 All. 311 ; Hhupul Singh 
V. htohan Hiiaih (1898) 19 All 324. 

7 AMur Haszaq v ilumtaz Husain (1903) 
25 All. 331. 

8 Ha} Knraiii Hai v Uunia Pandc (UUO 
32 All. 810 

9 Ouphshwar Ham v Halt Krishna Ham, 
(1912)34 All. 512. 
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1 Skotion 628. each of tlic three stops iiicjitioncd in ss. r)28A, 528b, 528c, 
below, ^ the lirst two of Avouch are referred to as tlie “pre- 
liminary ceremonies.” 

bi'clionti 528 to 5.‘}() slioiild bo road logothoi' : .several of tho))i 
formed one seetlon in the liivst edition : they explain the requirements 
loi' the enforeeiiK'iit of pre-emption together Avilh some points closely 
allied tlu'ieto. 'J'he whole subject is eom])ondiously treated in the 
illustrations and comment to s. 528l, below. 

(rt) Jjninriliati' 528 a. The jn’e-emptor must (subject to s. 528 d, 

'' ’ below) assert his claim- immediately on netting inl'ormation 
of tlie sale : such assertion is technically called the 

‘ lalab-i-muathibat.’^ 


(/oconhrMi.ii.iv 528 h. 'd’ho prc-eiimtor must conlirm as soon as 

(Ifimunl ‘ Ul.vl'-i- . 1 , • ,-1.1.) 1 

ibiiiuui* jU’acticaLilc’ the assertion relerred to in s. 52bA, above, 
' i^y making a (second) demand® for pre-om])lion including a 
declaration of his having already asset ted his claim;" 
the said demand (including the said tieciaration) must be 
made in the presence, • 

( 1 ) (a) of witnesses'^ expressly cullea upon to bear 
Avitnes.s to it, and in the p> e,senco, — 


I ilci' .ll-). . .“i.i), ImIoM 

5 .\-) to (Ilf form ,.ii b. lit (I.) Ill I i.i'! 

iii.ihi' H ,s( Ociiiiiil not muilv lli.it llic rij'I't 
ii'i.li but ili.'il Ilf iliiiu.) i>i> I iii|ilii/ii , lu'iK.) , 
-iijiiii; thiit 111! i-. thf /i«/i I'litlioiit otlui nr- 
1 uiii'it.iiu f' J ii not iiiouiili. l-uil. J lt*J. K.U. 
.{. t). .S( f /lo- Kill.) iii.it 11 'iiiiMi, J (ll \fi i<:il HI 

.i|ip‘'.il) Miihiintmiid ^lUir v Mnkliduin 

JiitUnih (I '.111) .11 All j 3, .uni lliiikiiiiii I)rii 
\ SiiHihtii th u (I'XC,) '2'^ \ll ol!. 

» Med. &:>l), J, 4M-1SJ; Jl, ISJ ip IC- J) 
I'tj (p.ir ti) ; M-f 1 .M'.t, 1)1 low Hi- i-i i..iir-.e 
lui.ilid i£ iiurportiil to be iiuulo beloie tlie -ab 
1 •oiiiplfted ; .1. .'33. below. 

* Tillal/ iiieiiiii riOniilti'iii : »iiil ri iliitluluii 
iiif.iii- lit. " jiimpi..>j up ” Sif h. .)d'J beloM, 
.iiiil Kjiiiiiieiit tiieieto. 

j Jiiitu Jjiil \ Janki hwf (IlUpi; .} i t'.i). .i7."i ; 
lit! t ,il ‘.1101, 3>j 1. 101 ; '\uriiildtii MnhO’ 

mid V. I , nir Ati (312) 12 C.I..II. 312 ; Jaiiiilnn 
\ 7.,((|/ (IS71) S Itfue I. J! If.0,10 

\\ li (I II ) I 1 . .l/xAu/ni,/ lii/f'itfi llmei-IiHla- 
•/oW./f. ,.11 I, \V It. i;3 , (S/ieikh) Itminiud- 
liui \ ( 1/ iinMt/iiiil) l^lrift Jim Ltbi{lii70) 0 lleliil. 
J,.|{ 11,7,1 

6 r be riKlit S lost il tiilab-i-mh-had deuiaud nut 
nude 11' ,l'ie loini in vlmli .-ee b PjSl, tW. 


it). Ill ('.) Jt I' H -ep,iiiili niiMt .Ilf i— iiili.ilU 
iifie-.i>j J/iotil lou/ii \ Jii'tiril /(o/y (IMIS) III 

W I! Jl'l. I'OuiWi.i, 1 Xn „iil Ihhir i\hn7) 
W It In.t Miihimumil Atimml ,S'u(d l\/iim \, 
Mudhi} 7'r«,vnt£ (lliH.) All 13‘t k'i. (limmi 
I'nCiOit Ajiidliiit l‘ii!'(id (I'lll.'i) “h All 24 
■ .Sec f.. '>2S|, lit ,i iiiij loolnoti- (hereto. 

1 • 'lllf iiiMM.itK 11 ot iMtjifs^e-, lb not reiiiiii- 
I ll I.I iH\e Milidil} to lli.il iIlmmimI, bill oiilj in 
Iirdir I'la! the pii-iini,lor iiuii he pioMili il 
Ill'll prool." hail J, i,s3 (j,ar. J) , Jled. b.'',!, 
‘,.1.1 1 . piir I), lint M-e Jlfil .bUl, (ml. 1. ji.ir. 3) ; 
heiiee in lliili-li Indu no MHiie-se,s oiifiht, in 
.-tnctiiijM, to have bun rumired , if. Jmliaii 
Mvilfiice A.t, .s 134. Hut, it ha.! been liehl 
otherwise: J>rvi-'ts timijh v. Joijituvr Siiieh 
(I.-tOS) 2 IJeuK. J,. J{. (A.c) 13; Jadu iii7iij)i 

V. Jiaj Jimmr (1«70) 13 W. E 177; 4 Bciik. 

b. il. (\ c ) 17J . DayamuoUah v. Kirtee Chundir 
Hurmal, (1872) 18 W.lt. .bso : (lutukrayi Deb v 
lirmiUdmn Deb. (1870) « r,. n. jos ; 14 

W. Jl. 30.-, and bee h. r.3Si, ill r,. Servants ol the 
pre-eiiiptoi all- miniieleiit witiienK-K, and all 
pcrboiih who arc not ineiiiaJs and ha\e nut 
lifeii coinnted of .'.lander: Muhutmiutd Yutiuk 
hlmn V, Muhammad yutiui (1807) 10 All. 334. 



PRELIMINARY CEREMONIES 


679 


(&) either of the seller’ (if he is in possession of •‘^kotion r)28B. 
the laiid)2 or of (ho purchaser, ■' or f)n 
land;'* 

such a demand is technically called the ‘t.> ab-i-ish-liad’ 
or *talab-i-taqrir.’''* 

528c. The pre-emptor must cnfoicc '* tlic (loni.iiul «•) Knfon-.'mpia 
referred to in s. 528 b, above, by inslifuting .t suit - ‘ 

(а) within a year of the purcliaser taking po'-ses- 
s ion of the land or 

(б) where the sub j<'ct of ]>ro-cm[><ion dooc uoi adiril 

of physical possession, \\ithin a >iar of Ihe 
instrument of sah* being o'gisterod; '' 

.sueh enforcement is ie<•hnk•all^ callv -l (Ijo Malab-i-tamlik,’" 
or * talab-i-khusun lat. ‘ •’ 


1 noliikroiii Ihh V Hriihliiban Pih (I'^O) 
(I Hi'iw h ll H’.j • I \V II -Jf,-. I IK) 

's. ill ,'i wilin' sclli 1 nliik(>- (•/ ''All//; /.nil 

Siihnn V. A'^furi'iiii-^^ii. OhTn LO W K l'<l 

* fniniiit Kliiiii V. Miihiiiininiif Vu'iif (l<U2) 

11) Ml r. .1 'IJ . dll' ('(/'(I'-i iM.i'l'’ til llio 

prcictici' Ilf diL' -.I'lli'i' aiicl (wo witin's-i-n hi'lil iii- 
v.iliil, lii'i.iiisi dll' M'ller w.w not du'ii lu |mk- 
-..'i- lull ot till' laiiil 

'I Ill'll "i'll, 'iiil, (ml I p.ir. :i |{.iil T. 

t'0-4S4. Till'll' I'l opim to wIh'IIiit 

.iiiiT dll' Imyi'i h.is i.iki'ii po'-'.i— -iiiu ot iln' 
1 iiiil (it) (li'iiuiiil III lUc I l.iiiii Ill'll/ lu' iikuli' 
III dll! liri'M'iii'r 111 dll' si'lliT , Hi (It) it inn I In' 
lii.iili' I'lUii'i 111 dll' jiri'H'iiu' lit dll' i>iir< liA-iT 
III (III til" pii'mi-ii'' dpiiiiiiii (if) ll >l.iti'il III 
bi' I'xpri’ssi’il by liimm Miiliiunin.iil in dn* 
.l.tiiil litibir, “im.i li'iii.il coil'll 111 linn, diiiin!li 
not (in iiii.il(ii(y " Dplninii (h) .'ilniu' ii nii'ii- 
(loni'il III ill'll. .">11 (ml. 1 , |i,ii' I), t'f hi hill 
Miihiimi'il Mithumi'il Annd (187'>) I’.vl 
■lii'l 1/ it. liJO (ill dll' prc'i'iu'ij of dll' biiM'i 
IlioiiKli lie had not t.ikL'ii po"C"ioii), in t'fniiti- 
rno J’ltnhaii v Vuhlwan Jim/ (IS 7 I) 10 W •: 

;l , It w.H liflil di.it It iiiii't bo 111 till' pro'i 111'" 
111 the pci Kill who 11 111 po"i'"ioii. Hut dill 
icomi liiwirri'ct if it ini'.iii' di.it it raniiot ho 
in.ulo ill dll' pri'K'iico of die lm\or iiiilo-i 
ho 11 in po's('"ion, .and Ilio dccl'ion win o\- 
plaiiiod .iw.vy in Ah Mnhtimnniil Khan y, 
Muhammad Saul IliKuia (JSiJli) 18 MI .lii'l ; 
Mahumed irnni v. Jlazcii Umamooilihfii (bsr.ii) 
(i W. 11. 173 

* Ktilstim liilii V Ihuiir Muhammad Khan 
(l«'»(i) 18 All. a-lS; whi'i'o an iiiidividod lun- 
ann.i 'liaro in a /ainlinlari is ,'old, tho dciiiand 
may bo made on any jiart of die whole Kimin- 


(l.iri , bn*’ ll 111. IT'* iiplor iiiirpO'iK "oo, 
III an iiiiiiihabii I >',.1 di-i .nl pul in unid 

II l■'llllll•^ I'l 1..' I'.ii ol III b'uoi, I iiii'.'bl 
b h' Id .'11 1,0 I'.' httud fi'^ I Hid I'lil ili'iit.iii.l 

\l iihammiid l\ma" \ Mahamitu ' Ali<al hanii' 

(i'll I) .U Ml 1 iiiind *111111 'I'M. 

own I'hahiilia. whnli w.ii held In loiiu p.iii m 
.Hid Mil.l dii'io I I no; only loipi rfei I p iil il mn ' 
M' die di'iii.iii'l « 11 ii.'ln hd. Hilt wlu ..' t d I't 

not '( Her. inu o’l d\. bind, it i . iiii.il'd .1 . 'in h , 
•fadi ifiidan Sinah \ Da'iml Sinih (I'l'^n 

III < ll 10118; Itaiilll t/> I'hi, 1,1, \ flnllt'lt 
( hum lll.adiii tl.i'Ki, 17 I .ll >li (1 111 

fi Hill I 181 1.8-,. Ibd '.".0 •, I ' ' -..’,81 

'll (It. (ii) 

t Indian l.iiiiil liinii V( ' Tv ..f I'nn, .ui |ii 

if. Ii/li.f Ah V. nil till) Silniula ll /;(.( (•> \V > 

llli lor a I.V'I' of a i oiidilioii.ll '.lie. lie ii 1 
that ill die ineaiiwhllo .inndi l liie-eiii,,t((i li.ii 
hroiicht a 'lilt. (>r hi' obt.iined a (b'di'o lor 
pr.'-oiiiplioii doo' 11(1*. 'iltei t die pi nml ot 
liiiiit.itioii • Hill Siiiinn Itui \ D/i’iiiiii I’liiiilii 
(I'HOW Ml. I. .1 T.'l; M.ldi //I'dii V Hii.iIi- 

iii-i raiiiii- (I'lr.) 1 ! Ml. r, .1, :!.8,( 

ll Ihid Where theie i, i i i!i'triim''nt of 
'.lie (and the iiilip'it ol |.re-eniption iloei not 
adiiiit of )ib\'K.il ii(i--e"iont, nit 1 .'(> will 
applv, .111(1 not .Hi IP. / e lliero will be nx 
ve.lii lor liniil.ilioii . Ihiliil neiii'iii V IfiiiiM/r 
t/i ( 1*11)1 ) T I Ml 17, AiHOi'o'iif \ foi/i((/ 1 1 ’MKi I 
JiiAII. W' X.Tl. 

*) Al to liiiillil. 'CO eiiiiiiii'-lit to 1 318 (lii'l 
lie.id) .ibove l\/i'i‘,i‘i>iitl nie iiii i oiite't . 
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Section 528d. 


(• Talab-!- 
mnathlbat ’) when 
unnecessary. 


(Shiah law) 
‘ taIab-1- 
miiathlbat..' 


Sale on credit. 


(n formation 
of sale to 
pre-emptor. 


528d. (1) Tho right of pre-emption may bo established 
notwithstanding that the assertion of tho claim (referred to 
in s. 528a, above) has not been made, provided that 
the demand for it is made in the manner referred to in 
s. 528b, above, at the time when the assertion should bo 
made i.e., immediately on tho pre-emptor being informed 
of tho sale. ^ 

(2) Quaere, whether according to tlie Shiali law any 
immediate assertion or ‘talab-i-miiatliibat’ is necessary so 
tong as the demand is made without unreasonable delay." 

(:i) According to Abu Yusuf, wdicre tlie sale is on credit, 
the pre-emptor need not assert his claim until the time arrives 
at which the price is to be paid.'* 

(4) According to iShiah law the pre-emptor need not 
assort liis claim (by tho ‘talab-i-muathihat ’) unless infor- 
mation of the sale reaches him through trustworthy sources; 
but under Hanafi law (in accordancf' with Abu Yusuf and 
I mam Muhammad’s exposition, wiiieli is said I o be tlie most 
correct), tlie claim must be assertetl by the jirc-emptor, 
as soon as ho is informed of the sal(% and notwithstanding 
that ho does not believe the information to bo true.'* 
Abu FTanifa’s exposition agrees with the Shiah biwu^** 


EnowlcilRi' 

Ilf price 
(b) Prayer to 

(leteriniDC 

price. 


528e. According to Shiah la\c tho pre-emptor must 
know the price at which the land is sold Indore he can 
validly claim to pre-empt and he may pray to the Courtto 


1 IlHil. 1 4S4 (iKir. 2); KurouitiU \. Amir 
/Wi (1S78) I' r- K l()« Mii/iitmmnti I’-mi-it, 
V Mnfuimiimd A Mid tlhiifiir (I '.'10 3-1 'll I- 
Cf. .'i-J.SI lU (■>) iitid Nuuiloa I’rriihtiil (Ivtiiil 
'/ViKlHi- (ISS4) 1008 

S Cf. Hull If lit."' (iKir 2) (where It w sanl 
11 i. 1 t e\eii heiiK! present at the time ol tin sah 
and eiiMxrat nlutinir the puiihaser does ii"* 
eitinumsli the ilaim), lt.ul If 181 (liar 2), 
It Jiu Ku.ir V. llevni Lid (1.8T0) 7 N W. 1 . 
(.isseition iiniieee..s.iry) Cl the i.ise.s tiled in 
llie (nolniite tn s. .liSK, below 

1 tied. .'i.'iO (ml. 1 ). See s. 5 jI. below 
« Out the preaiiiiiptioii would be \ery liaht, 
hv re.i^oii of the Inih.tn Eiideiiee A«t, s lofl. 
When aiiv laet is speiaally within the kuow- 


JidlJe .il inj ji< I'liii, liie Imrilen iil |iiiniiii< 
thal l.n I is niion Inin ” AMid Miijnl v, .Uiinhil 
(l!)ir) 28 Ml lilS, Hhiiintitn Siiujli v Mu/iiibir 
Shmli (I. 382) r, .III 18.7, and M-e ^ .'■,281. 

dls. (7), (.8) 

.1 Ifeil -.-,1 Hail 1,4.82-1.83 II 10, (par. 3), 
if - -..(I ,11 C) 

6 Hail II 188 (-iTuiul) , (ii) Svmble, this 
s.i\es the pre-einptor’s ilaiin.. --ii liiiii; as In- is 
not iiiliiriin-il of the piiee. ((,) Qimcri, whether 
It KiM-s Inin a iiKht to he iiiforiiii-d id the jiriee. 
(r) Dll deieptioii oi iinsinfiirni.ll ion Ins waner 
or iioii-pioseiiition id his i laiiii does not allei t 
Its e\is|..nie Cf, Abtiili Hi'i/um \ Imam Uegum 
(1877)1 Ml .'■>21 (lint Miiali lase). ,See ,8. &3011, 
III low 
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determine the sura which has been actually agreed upon Section 628 b. 

as the purchase-raonoy between the buyer and seller,^ 

and to decree his claim to pre-eraption eonlingcnLly on 

his paying the sura so determined ])ro\‘l(«r1 tliat in 

such a case the burden is on the prc-cniptor to show tliat 

the real amount of the pureluise-raonoy it- .ess than the 

stated price.'* 

528f. Where the right of pre-einplion is b on <-’u9toni 

... .« .. 1.1 f «' ‘’‘’ntraot. 

custom or contract, the formahl’cs (if ; >y)‘ witr \vhieh 
it must bo asserted, diMuaiidcd, and ruforccd. mnst 1 .i 
determined by an intvr|>rot.ition of the .'^aid eustoiii or 
contract.'’ 

528g. It is not incumbent on the pre-emptor to tender price • 
the purchase-money of the laint, at tlie liine of assert! ng “^ndwea 
or demanding pre-emption.'* alortuig! 

528h. Where the (Jonrt deeree.s a claim to pre-emption <*> 

*• * of by diipcl- 

specifying a day on or before whicli the purchase-money 
shall be paid, the pre-emptor’s riglit to ayipeal from tlie 
said decree is not affected by his not paying tnc said money 
on or before tlio said day.^ 


1 LdUd Viiiswl V Mh I'ni'.iiil (H-U) ? Ml 
•23fl, roffrriiiK to AV/iri Das v. /’rrtsffif 

(IHiU) S 1) \ (V w i> ) I, Part If. S'i_' Ci 

Abudi Jli'iium v. Imam Ilfi/iim (IS77), 1 Ml 
.'ijl ; lihiuriin flimih v. /.iifman (l^8^) 7 Ml L’! 

J Hut lie mii-t olfiT to p.i\ (hi* -dine pruo 
mill to tdki' tlie I.iiiil oil the smni» tcriiw a^. thf 
ImyiT. Acfiurbur randan v Itarisbef llatn 
(1801) 2 W l{. 33; Khundara v K/tuman 
11800] 1 Agr.i ir. O U 20,'.; Oiirm Pra-^ad v. 
Haaamzi’sJi Ah (1878) 1 All !><)] (nini— ion to 
aver in plaint, ivlllinKno.n to pa\ ai tiul ainoiiiil 
of pur('ha.<c-inom.y iio(. allow oil to be remeilie.l 
by aineniliiieiit .al Inst. ..t.w) ; yanbat Si.i'i/, 
V. nUhrn .S’ljo/ti (1881 ) .3 MI. 7.'.3 (last cited case 
distinguished). 

3 See, however, the last footnote to s .'>28n 
(3). above 

« In V ulcer Rnwat v. Katamhak-^h [1S03| 
\Y R (K II ) 143, Heiig L. H .Si'i’i*. Vot, ;ri 
approved in ./adu ha! v Jauh Karr (| 0 |.j) 
3!) Cal ill.'-.. 3!) T.A. 101 ; 11 Hoiii. 1, R. t:»0 
(IM'.). it w.i.< said that, enforeemeiit (liv smi) 


mii-l liu.ii ^ tie pru , 1, d hv ot.serv.Tiice o1 loriii. 
|tr>-<iiliid III Midiaiiiiit id.iii l.iw , et ^hi njniUia 
\ Ah (I,s7ii| I { \S I! Jil'i fudu 

ha! \ Jauii ha,, (I'liis) i". < ,,| . .'s.',. 

' ./a, ha,, \ he, a J.a! 7 V \V I 

(.‘l-serlioil Ulllll ( ( ss,u V tlV icstfuil ol llliulro 
ol Miihall.i .Miupiii.i III the town of ,'liir.ii' ir- 
lUiiirt, Ziiiilil /f'/s<iiii V Daalal /,', /» (i882) 
Ml ltd, tf /,•«/.) Pnea-I \ Abdal harm, 
(I,8h71') MI 513 

0 hhaff,/ Jftu f{, bt'c \ .17 AI,‘hdcr 

(l.i(,8) 10 \V |{ JII , A'.ooh V hhwhi 

nat’i-.l, (Ison 10 Ml 247, P, r,,lin,l 

rb itiii V Koi>al Thakur (18841 10 t'al 1008, 
lOlsl, Tau’ Prasad \ P,bi Pui'aiif (IS8I) 
.5 \ll 230; If,, 1,1 I.all v MoOii'l hal! (1 8001 

II \\ R 27'i . Ilulbaad •'^iiaih \ Mahadra J)all 
(180'.) 2 W R 10 \iil,,r j;4,l.h‘!fi. aha', CaJaw 
.Vwice s K.i!„a /<.,/,/. r (1871) 22 t\ K. 1 

" Kii,l,ii .'t, .1,111 \ hii\rt Simth (1800) 1 1 
MI 370 . Wa'ii Khan » A'li/c Khan (ISi);') 

III Mi I '0 



682 


PRT5-BMPTI0TT 


Sbction 328i. 

‘ Talab-I-tamllk ' 
when unnecessary. 
Voluntary 
transfer. 


Illuslralions. 


528i. Tn some cases it may be unnecessary to institute 
a suit for the enforcement of pre-emption : as where its 
subject is voluntarily transferred to the pre-emptor on his 
claiming it. 

(1) ‘ Talab-i-imudhihat ' or assertion of claim ^ may be made in 
the following form : “ T liave demandcrl or do demand pre-emption 2; ” 
l)ut ilio assertion of the claim need not be in any particular form ; ^ 
and oven where the words uttered are ambiguous, it may be inferred that 
the claim is made from the circumstances under which they are uttered, 
and from the acts of the partie.s immediatels' following such utterance.* 

(2) If I* receives the informal.ion of Ihe .sale by letter and the inform, 
ation is contained in the beginning or muhlle of the letter, and ho 
reads il. on to the end without assertion of his claim, the riglit (according 
to some exponent.s of llanali law) is lost,’’ but according to otliers and 
a''Cording to Shiah law the right is not lost so long as the jiro-emptor 
uses ail ].i oper diligence so far as is customary- -so that lie ni'cd not. hurry 
on a jciirncy, nor inlermpt. nor di'lay his pr.i'^ers or any rihgioiis duties 
for making the assertion *’ 

(3) ‘ Talah-i-ish hat^ ' or (h tmtvi of the claim” may'* be* made in this 
form : “ IJ has purchased this mansion, .and I li.ive tleinamh'd the pro- 
emption,** and now do demand it. • bear .\e uii.ntss to this.'"*** 

(4) ‘ Talab-i-khusuiMl ’ or ‘ taUib-i, lamlik ' or niforcciiK of the 

claim may be obtained !)y a prayer in tlx* lolh' »ing ti'rms • H lias 


* s ", >S I, !ll)0\r 

: liiiil. r 4S.'. 

-! /< / IM, \ (I‘)i>-n •, > r,l "- 2 . 

liniMT Ui, T (jOil, < iliiij{ lui .•i.itlmi lU , Iiiii > iwii 
111 Muhnnimil Xu. if Khmi \ UnUi'lun /.//.''/ 
{I'UDTl Ml -,I5. Willi (lit- rriii.il! .“ Ill ' 1 it. . 
iiliiiiid.iiil aiitliiiiii> ii>r till. iniiiMi i"ii.' 

4 M tiliiitiuii-iil \iizir h/iifii \ 1/fi/ //<■'«)/< 

/;i(//is/({n)n).5i \ii. 

') Jfi'il. .'I'lll (ml II |t.l1 .i) . lUll I t-l, 

nllliK lliihli/ft tv, 't'H. ( I .htrfilH hlfli. \ Ji'i-- 
bar Miiili (l.'''>:i m t'.ii 
n H.iil II. ISt c-ar I 

‘I Nut ii(M'^>.'iii'\ in :iii\ ii.ii til iiliii linn. 
Jnij Oih V. Mul'mr'M (liMC.) ttJ Ciil /.■•/•«- 

thiUtf Mi^yff \ Jhv,nmk hiil Mi^-ir .s 

liens fi It t.'i'. '7 W.lt Hill i .UiliMlii.ii 

sliDUlil lie iii.iil** befoie wii iie'i-i ' .1 ..'.ili'i.iiii ‘In 
tll|.^ ellt'i'l tliiit I lie til St ii'seil inn !• ‘ 1 lu‘. ii ni.iili' . 
Iliiilhiiii'i fiinili > /iivH). (Ipi '-) lil W It. 

.ttlj 11 w.u held III Sliiulo 1‘iiyliiitl 'Clinlur \ 
anin'l /V«i/.»r(lM81) llIC.il lli"-«, l‘\ (t.illli. (' .T. 
iiiiil liex.'ilei, .T , tliivt, when the llrr i erln.i, 
i-i m.iile in the (ireEinio ol witiic.she“, .it'd the 


.\me '<ll■ll. e' n. • |iie-iiil whin llie (l,.iiiiind 
^iv/i l.'l'l) 1. Il .ide, it 1. III. Ill I , —.11 \ fill llie pre- 
eniplnr In m. ' e nii the s ■ ..niln. i .i.inii the ilei l.i- 
iMlinii ui.il |.| iiid .III. ..|\ I". Hill his d.nm iij 
ilii t'i/ii'>-i iiiviilliilhil I'm 'h.it ilei isimi wjis 
n\",Mi!.(i in itiiiiiih ill t/iiiiiiliir \ ChiniiJi 
I'liioii l.liiiilrii tls'i"! IT ( .i' .1.1 (I 11 ) nnil in 
l*7«n Ihi^ni,! \ t„..v'./.(/i/(is'))) in Ml :}8;i , 

Ui.'.rtsi 111 Iiiiii \ '! Ill Ifii^ii, (I.K'if-) 20 Ml fiT ; 

liid inibiifiil tin 11,1 \ Ami.-if.ii.oo fi'ioi) ‘27 
Ml lll.l, the leiiiiliile w.is.ie.iihriiieil lli.nl the 
tin - ‘I .|itnr .‘1 ih.‘ihiiiiii must l|l^lllll ll\ j-tnfe 
tl'iil II. h.Ki I le.i Ih. i.ln. III, 'llie the iisseitinii 
ill i,'fi-i iiiiiiil/iil,iin , .Old niitwillis|.niilin.s thiil 
Ihe siiii.e wnie si wi |.‘ pn -i i,l win ii Ihe .isser- 
iinii wiis iiuile .ibiit //((Mil \ Jlii'./iir A/iihiiI 
tlvm)2(l Ml l-i 

•J This 1 . ten 111 I tn tin liist ili iiiiiiiil Oiilnb-i- 
uniiil/iibii! ' s ‘.2.S\, .iliiiM ) hiiMiis liei n illreilih 
l■l:ldl■, Is esseiiti.il . MiihiiinL IJiisiiiii \ Kiun; 
27 Ml UiO 

l» H'lil I. ent , lied .'i'll , I r. Hut, III! I’mstnl \ 
Ij'i.lhiil (littr,) 2-< MI 21 nn the Me(esi,i|} tor 

.sjiiiilii iiiMii .itiini nf wilnesse,. 

II .See ss .72811 iiml 0281', .ihoM’ 
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purchased a mansion ” (describing its situation and l)oun(!arir .s) ‘‘ and SjiOTlON 528l. 
1 am tlie ‘ sliufeo ’ by reason of a mansion belonging to ’ dlic. boun llluUrations. 
daries of which he should also explain). “Order him, tiurefore, <o 
deliver it up to ine.”^ 

(fi) r made the ‘ talab-i-muathibat ’ in ilie ineseoic of -.I’neshcs, 
but in doing so was neither at the land, nor in the presence of the ' 'her iir 
buyer ; this does not operate as a valid ‘ lalah-i-j h had en the ,/r'>'iiul 
that there was no evidence of a dem.ind viih invieationof 'Unesocs 
having been madc.^ 

(6) P claims to purchase a .-pcvilie •piantitv ot land at a sjjceitic 
price ; this is not a j'roper el.uni ol pre • mpti.-n, whhdi .'Uisi, be ’uade 
vith an olTer to pay the ri'al f ric' v.h-d. ,ei i. be.-* 

(7) P claims to pre-em])) it the n.d (»iiee, alleging that the stated 
price Rs, 1,200) is lictiUous, -md led the real purehaso-monoy was 
Rs. 250 , the liist Court held thai the ix d or market value of the land 
was Rs. 250 ; lhi.s was held sufliident to show that the alleged price of 
Rs. 1,200 was ficti ious‘- srd qixierv. 

(S) I’ claiuH inc-einptiou, alh giny liat tliough the stated price is 
Rs. 775, the real purchase-money was Rs. 75 ; the Inner, R (a stranger) 
put in evidence of the sale-deed ; and P ga\o evidence that a shan in 
the neighbouring ‘ mahal ’ was sold tor Rs 75 ; there was no other evi- 
dence, neither the seller nor the bu^er being calletl Edge, J., and 
Broadhurst, J., hold that there was no evidence on which the lower 
Court could have found the iirice to be Rs. 475, and remanded the case 
for further evidence being taken (a) as to the real contract price, or (6) as 
to the market value ; lutiiuating that where neither is provided m future 
there may be no remand, as it is necessarily a part of the j>la infill ’s 
case to proN'e either (n) or (6). in order to show that tho stated prid. 
was fictitious. ■’ 

(9) P, a ‘ pardanashin ’ lady, on being informeii by her nephew and 
agent Pa of the sale of the land to B, said : “I am tho ‘ shaft ’ of the 
property, how has he purchased it ? CJo to him and tell him to give 
me tho property.” Pa took witnesses to B, and said, “ Meri mumani 
kathi hai ki main is abate ki sliati him,” (i.c., “ my aunt says that she is 


I Bail. i. IS.'i. Quneff, \vhutluT thi-j <li'ci»luii 
i-i coioiatcia with the Miihaiiiiiiail.iii l.iw which 
Bivi's the “(ipliom ol iMspcctioii .iml ilcfert”; 
Itcd, ,'503, bco s. 519 (1), helow. But mt 
cuinmont. 

* Jatlubiibundun Singh v. nulttui Singh {ISSi) 
10 Cal. 081 ; (Mittcr and Maclean, JJ.); NaUiu 
V. Shadi (19X0) 13 All. L .1. 714 See aa. 038B. 


,iiid ."OSe, above. 

3 Aehurhnr VamUvj v, JSuckthcc Ram (1864) 
U W. J{. 3S. 

a Setipargash v. Dhannij JHihc (1887) 9 All. 
See M. 5380, above, 

5 Agat Singh v. Ragheaj Singh (1887) 0 
AU. 471. See a. 0280, abov e 
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PRE-EMPTION 


Skction 528i. (ho 'sliafi ’ of this land ”) and then (old the persons present that he 
laustrationn, )iad told B nhat his aunt (‘ muinnni ') had said ; held, that the demand 
” (' talal)-i-ish-had ’) was not defective on tlio ground that no reference 

was made to the first assertion, ffad (.in; demand been made by P 
in jicrson, Aikman, J., said he would have had nn diOieulty in holding 
it defeotive ; but looking to the, fact that it was made by an agent on 
behalf of an absent ]ire-emp(or wIkj was a ‘ pardanashin ’ lady, he was 
of opinion (hat the words used by (he agent were eciiiivalent to the 
statement that P liad asserted and w'as asserting her right of pre-emp- 
tion. - 

(P>) S sells the land to B, B\, Bb, Be, and Bd ; in making the 
demand of pre-emption, P saya in the i^resenee of Bn and Bo, “ Whereas 
B and others have purchased the land and I asserted my right of jjre- 
em[)(ion, ’ etc., end proclaims this also at the empty iloors of the rest 
of the buyers ; hchl the demand is valid - 


rnULlMl-NAllY b'OBM.S : S(!MMARY OF lAW. 


1. The ftrbt, 
asscrtii,ti 
‘ taUb-i- 
mualhibat* 
(a) aa soou 
as poa- 
slblti. 


(b) no lorio 
ncces- 
wtry. 


(1) The first assertion of the claim (ealh'd ‘ talab-i-muathibat ’ 
see s. 528 v, above) must be made, — 

(a) a.s .soon as po.s.sible ; it is a ip»e.s(ion of fact, on w'hioh ib^[could 
hardly be expeeted that (he various dieta as they appear in the reports 
should bo ab-solntclj^ coirslstent or leroneilable, even if it could be 
assumed that (.he reixnled words aemiralely s(>nt the reasoning of 
the judges w'hcre they have to deal with a mass of evifteneo that is barely 
alluded to in th<‘ judgmciils ; but to this ddVu.uKy is added the faet that 
the ('oiu’ts have often a strong leaning against deeroeiug pre-emption 
and seize an}’ tcchmeal object ion to be able to refuse it It liu.s been 
pointed out in s. .528i> (2) and in illustration (2) to the present scetion 
that the Shiah law differs in that it does nor leijuire such extreme 
promptne.ss in a.s.serting the claim and it is doubtful whether it requires 
the first assertion at all. But there floes not seem tt) bo any case 
decided on this point in aecf>rdancc with Shiah law. 

(5) Xo special form is insisted upon with reference to the first aascr- 
tiou, so long as a desire to >)n“-empt -not merely the fact that he has a 
right to pre-empt — is as.>erted ; and the surrounding circumstances may 
be referred to foe deciding whether the de.sire or intention to claim was 
asserted. 


» A/tMCKl Sl.ah Khun v. Abatli Hvjavi ll«t'7] Uatain \ Abdul Jaltl [18U41 All. W. N. 1:12. 
17AU W.JS.23; the juilismoiitrolie.soi./fffjiioft * Joy Oeb v Mahomed (1805) 32 Cal. 
AH V. Chatidi (1890) 17 Cal. 543. and Akbar 082. 



PRELIMINARY CEREMONIES 


685 


(«)-» 

(6) pmenco ot 
land, boyer. 
or Mller 


(e) (oim •') 
Kccond 
ilemand. 


(2) As regards the (second) demand or the ‘ talab-i-ish had ’ (see SlIOTiON 528i. 
w. 628 b, above) it seems to be settled,— 

(а) that witnesses are necessary in British India, though strict]*' taiabd- 
in accordance with the texts it may not bo so. 

(б) It must be made either, — 

(i) on the land; or 

(ii) in the presence of the buyer ; or 

(iii) (so long as the land is in the i)ossession of the se'ler) in 
the presence of the seller ; but , — 

(iv) it is doubtful whether it may validly be made in the j>)esenct* 
of the seller if the buyer has taken postession of the land. 

(c) It need not bo made in any particular form, but three things 
are essential : 

(i) invocation of the vvitnesse-' 

(ii) declaration that he has already made the lirst assertion 
(‘ ta!ab-i-muathibat ’) ; 

(iii) adherence to his desire to pre-empt. 

Sir K, Wih.m makes the following su^ostivc comment on the The amcrtioit 
necessity of the assertion (‘talab-i-muathibat ’) being made immediately 
on hearing of tno sale : “The same noun [ ‘muathibat ’ ] U used of a 
poet plunging ‘ in inedias rest,’ but here the idea is rather of a person 
jumping from his scat, as though startled by the nev/s ol the sale.* . . . 

This particular requirement is traced to an allied sa,ying of the Prophet, 

‘ the right of shaffa is e.stablishod in him who prefers his claim without 
delay.’ Its underlying principle is id^tical with that of the Roman 
rule barring tlio ‘ actio injuriarum ’ where no resentment ajjpeared to 
have been displayed by the sufferer at the time of receiving the blow 
or insult (Inst. iv. 4, 12). Here the ground of the claim is the annoyance 
generally to be aijprehended from the intrusion of a stranger among a 
body of long-established neighbours, who would usually be kinsmen ; 
and it is supposed that this aimoyancc can in fact have had no existence 
in the particular case, and that the subsequent claim of pre-emption 
must be attributed to other and less legitimate motives, if the announce- 
ment of such intrusion as imminent, provoked no immediate protest.” - 
Of. ‘ Baijnath v. Ramdhari.’^ 

529. The assertion (or ‘ talab-i-muathibat/)^ and the »*»«* 


> Wilson, ■■ Anglo-Muhflmmadan law," S93, * S 428B, above, ./ar/un khan v. Jabba^ 

eltlo^ Prof. J. de Xaupbal’s Gours de droit Medh (1SS4) 10 Cal., S83 ; JhOUo SittQh v 

Miuulmn, La PropridU (188) 1. 72. Xornul /toy (1808) 10 W.B 119 ; AMdl Boutin 

t "Anglo-MiibamDiadan Law," a S7.5. XAan v. OoOtnd OAanira BAoAa (1809) ll w B 
a (1908) 36 Oal. 402; 85 1. A. 00. 404. 
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SEiwioN .">^9. demand (or ‘ talab-idsh had,’ or ‘ ialab-i-taqrir ’)^ for pre- 
emption must be strictly proved - to have been made in 
proper form,® and without undue ^ delay. 
luwtfahon On 14tli October 1910 the plaintiff, an Inspector of Partition Amins 

Ilf the Bireilly division, residing at Bareilly hoard, while on tour, of the 
sale at Badaun of a house in the district of Saharanpur, by a sale deed 
dated 7th September 1910. He immediately performed the ‘talab-i- 
• muathibat ’ in the presence of witnesses and owing to his being at a 
(.listanco from the vendee he jmrportod to perform the talab-i-ish had 
liy sending a letter by post to the vendee claiming the right of pre- 
emption and stating that the assertion had boon properly made 
The letter was signed in the presence of witnesses, and it was dul}' 
received by the vendee : held that the demand was not properly made.'' 
Jivideuci- III As regards the ‘ talab-i-muathibat ’ (s. 528 a, above) — 

Xn**”*'*'”^ (1) Oti libe question whether the evidence of the pre-omptor alone 

is enough to prove its having been made, see ‘ Abdool Hossein Klian 
i> Gobind Chandra Shaha.’ ^ 

wu»t IS uuduo (2) A lapse of twelve hours,” or of the night, “ before the assertion 

is made has boon lield to avoid the claim ; and that the delay caused by 
1 ho pre-emptor going either to the land,^® (the subject ot pre-emption) and 
making the ‘ talab-i-muathibat ’ there, or going to his own house to 
get the purchase-money prior to asserting it is fatal to the claim ; 
still stronger is a case where the pre-emptor, on hearing of the sale, 
“ entered his house, opened his chest, ancl took out Rs 47-4,” and 
then assorted his claim, and it was held to bo such unnecessary delay 
as avoided the claim.'® On the other hand it has been held that rising 


1 NttrbhaaeSatghv. Luchmev Nuiavi i’wnc 
USttfl) 11 W.tt 307; Huzceood'hrn v Zeemt 
Jiiiee (1887) 8 W.ll. 103 : Bhomnve Dutt v. 
hukhoo Singh [1864] W. H. 60. 

i Bo»»eini Khanum V. Lallan (isat) W. If. 
1 17 : Itiur OAuntlei' Shaha v. Jiuxnr Ilos^ein, ti> 
■<31; Jaia Singh v. Rajkumar (1870) 4 Urn 
1.. n. (A.C.) 171; Prokas Singh v Jogeshwar 
,'fingh 2 Ben. L.JJ. (A.c ) 12 ; AU MaJiammad 
V Taj Muhammad (1876) 1 AH. 2S8 ; Sardl.ar<-n 
hallv. Laboo Moodee. 

3 See B. 6281, ill. U). (6) : end Muhammad 
Khalil Muhammad Ibrahim :<S All. 

201 : Bee the Hluatratlon to b. 629 . 

A See comment 

> Minhaj, 208 (par. 3) (Bk. IS a. 2) on SbaA 
law ; BaunatA v. Barndhari (1008) 35 Cal. 402 ; 
36 1 A. 60 ; Jar/an Khan v. Jabbar Mtah 11884) 
10 Cal. 383; Ali Muhammad v. Taj Muhammad 
(1870) 1 All. 283 : J/atir Khan T. InagMuOa 
(1898)12 All. W. N. 24 ; Ram Oharua V. Namib 


MaUon (1870) 1 Ben. Ml. (AC.) 216; 13 W. 
K. 259; Mahanunad WOagat Ah Khan v, 
Abdul Rab (18881 U AM. 108; Ajoodhja 
Pour, it V. Sohun hall, 7 W 11. 128 ; Klahee Buksh 
V Mohan, 2.5 VV. II. 9 ; Hholam Ilosanin v 
Abdool Kadir (187:0 l> N.W. n ; aj to delay In 
making the ocm.ani) (isii had), cl. b. 028 a, 
above, and lootnuteH thereto. 

6 Muhammad Khalil v. Muhammad 

Ibrahim (lai.'i) 38 All 201. 203. 

7 (1869) 11 W 11. 404 

a Ah Muhammad v. Taj Muhammad (1876) 
1 AU. 2S3. 

9 Nazar Khan v. InayatuUa (1898) 12 All, 
W. N. 24. 

10 Ram Charan v. Narbin Mahton (1870) 4 
Ben. L. K. (a.c.) 216 ; 18 W. E. 259. 

11 Mona Singh v. Moirad Singh (1866) 6 
W. E 203. 

» Jar/an Khan v. Jabbar Mtah (1884) 10 
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from the scat ' before making the claim is not undue delay, and that Shotion 50ft. 
taking a short time for ascertaining the correctness of the infomia- 
tion is not undue delay ; and even that a short time for reflection before 
making the first assertion is allowed .• 

As to delay in making the demand (‘tabib-i Ish bad see e, 5288, 
above, and footnotes thereto. 

The Shiah law is different. See s. 528i, illustration (2), ab",?-*' 

530. The assertion and demand for pre.-omptior may A^em. matuiMer 
be made either by the pre-emptor, or hij duly atifliorized LkSur 
agent, 3 or manager, or guardian;'* and any person 
competent to own property, is competent to make them.® 

Whore the claim to pit* emption ise< i.i favour of a minor or person Minor ami 
of unsound mind, and in ictordaiv’o wiih Shiah law his guardian oxer- 
cises or refuses to exoroicio it on his behalf, and if the act or omission 
of the guardian is not for the benefit of the minor, thou the pre-emption 
may bo avoided, or enforced on the minor attaining majority or the 
said person recovering reason. The Hauafi authorities are doubtful on 
the point." It is difficult to think that the Shiah law would be given 
(‘ffoct to in British India except in so far as it may affect the rights 
between the guardian and his ward, or where tho disability of the pro- 
('mptor has not been lonu in duration and the interests of third parties 
are not affected. Apart from these general considerations the bearing 
of tho Indian Limitation Act IX. of 1008, s. 8, and Act XV of 1877, 
s. 6 and s. 7 (paragraph 5) may ha\e to be considered.^ 

In ‘ Baja Bam v. Bansi ’ * the ‘ wajib-ul-’arz ’ restricted the right Bestricuon id 
to persons competent to contract, and the plaintiff, who was a minor at 
tho time of the sale and unrepresented by a guardian, was held not 
to be entitled to enforce pre-emption by a suit brought on his 
attaining majority four years later. 

I Maharaj Singh v. IniUt mowheok Lai * *>. v. B«eAeA« jPnBrfe(1911)32All 

(1864) rv . R. 294. (noUcc* by member of jolut HinUn (amity to 

* Amjnd Emsein\ Kharag Sen Saha (1870) .if erne for benefit of all ) ; Jadu Lai v. Jatiki. 

4 Ben L. 11 (A.c ) 20.3: 1.3 W. B. 299. Koer (1909)3.3 Oal.. 375 (manager under Court oi 

a Mumm Khan v. Cheddu Singh (1900) 28 Wards) ; aflirmed (1912) 39 (W. 915 ; 39 1. A. 

All. 691 ; Ali Muhammad Khan v. Muhammad 101 ; 14 Bom. L. B. 436 (p 0.). 

Said Buttain (1896) 18 All. 309; Hanrar Bat v. •> lied. 564-565 ; BaU. II 180 ; boo s. 271, 

Shto Pra»ad (1884) 7 All. 41 (laj)ng down rub* above. See comment to b. 630 
In eencral terms), Aladi Bcgam v. Inam Bigam # Ball. I. 473 (par. 2); " neither are man- 
(1877) 1 All. 621 (husband for wife) ; Ojheoonit- hood, puberty, and justice or respectability oi 
$a Begam v. Jiustam Ali 118041 W. B. 219 ; character, conditions of its exercise." 
l8)ied)Wa3idAli Khan V. Lain Bamman Prasad 7 C(. Nanoo v. T/rl/m [18761 S. 1) A- 
(1869) 4 Bengi L. B. (A.C.) 139 ; 12 W B (P.B.) (S. w. P.) 97, 

484. With reference to agents see comment a (I876i 1 All. 207. 
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Bection D30. With reference to agents roaking the ‘talab-i>ish had' or *talab-i- 
wcojid iaVir ’ (ECO s. 628 b, above), the following translation of a passage from 

the ‘Fatawa-i**Alanigiri ’ is cited and followed in a recent decision ' : — 

“ If a pre-emptor comes to know of the sale while ho is on his way 
to Mecca and makes the ‘talab-i-mow-asibat,’ but is unablo to perform 
the ‘talab-i-ish had’ personally ho ought to appoint a vakil to make the 
i laim of pre-emption for him. ff he cannot find any one whom he may 
appoint his vakil, but finds a messenger, he ought to write a letter and 
in this letter ho ought to appoint a vakil. If ho fails to do so his right 
of pre-emption will be lost. But if he can neither find a vakil nor a 
messenger his right of pre-emption will not be lost until ho finds one.”® 
On the strength of this passage it was held that when the plaintiff 
was not unable to make the demands himself, nor was there anything 
to show that he was unable to appoint a vakil, he could not make the 
‘ talab-i-ish had ’ by sending a letter by post to the vendee, claiming 
the right of pre-emption ami stating that the first demand had been 
jwoperly made. 

Thetoxt It will be noticed that the passage from the ‘ Fatawa-i-*Alaragiri,’ 

expiftinert. ^ above, implies that the actual ‘ talab-i-ish had ’ has to be performed 
personally : to have held that despatching the letter was tantamount, 
to performing the ceremony, would not have merely added a new' mode 
for performing the ceremony, it would have totally altered the sub- 
stance of the ceremony. Tlie letter is referred to in the ‘ ‘Alamgiri ’ not 
for performance of the ceremony, but for the appointment of a vakil to 
])erform it. Tlie rule, it is submitted, is that during the })rricd during 
which the pre-emptor is not able either 

(o) to go himself to the premises or to the seller or purchaser 
or 

(6) to appoint a messenger for so going, - 
lie is excused for not performing the ceremony — or to use the phraseology 
of the law of limitation “ time does not run against him ” — his 
non-performance of the ceremony during that period does not make him 
forfeit his right. The rule is not, that on his proving such inability, the 
ceremony may be performed without any person going to the premises or 
to the purchaser or seller. It seems necessary to state this as. the 
reporter's head-note to the decision referred to, may be misleading, if 
read by itself.^ 

1 Midiammad Khahl V. Muhammad Ibra~ » This point seema also to have been over- 
AimUOlS) 88 AU. 201, 203. looked In Wilson, Anglo-Miihniniimilnn Uw 

* This passage Is referred to In Macnaghten, s. .177. ’ 

precedents, 183. 
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is) Terms on which Pre-emption Mlowed. Section 530a. 

530a. The pre-emptor must take the bargain as it I’re-pinptor 
was made, and cannot alter the terms of the . ale either asj?thc S”"* 
regards the property sold, (to which s. 540, below, refers) 
or the price to be paid, or any other essential term, h,emUe, 
not having reference to the personal relation between 
the seller and buyer.’ 

The principle contained in s. .530a 8f'« ms to h ' dear, bu:. i is not The principle 
always easy to distinguish tho essential pails m the barpein from th-i 
anangements that are mt-rely iieraonal to the original bu;>f'r and seller, 
and which therefore cannot bo transferred '\hoii the pre-empt oi steps 
into tho shoes of the original buye. . 'L'hiis it has been held that 
tho benefit of an arrangement by wipeh a portion of the price was to 
remain with tliy buyer in oruer that ho might pay off a mortgage 
debt was personal to the seller and buyer and the pre-emptor was not 
allowed to clai.c the same terms but that tho pre-emptor was 
entitled to a deduction from the price originally fixed when after <^ho 
sale tho seller and buyer agreed that the buyer should recover for his 
own benefit certain moneys due to the seller at tho time of tho sale and 
tho buyer did 3 recover such sums. Again where tho District Court had 
decreed a conveyance to the pre-emptor upon iiayment of Rs, 71, 
though tho price paid by the purchaser was Rs. 141, on the ground that 
though the seller proposed to sell 5 annas he had only 2J annas, this 
decision was reversed by tho High Court. * On tho other hand a differ- 
ent decision was given where the facts were as foUoAvs : Certain persons 
purported to sell an 8 annas share of a village, they had title to 
t) annas Spies thereof but none to tho other 1 aima 4 pics share ; the owner 
of tho latter first instituted a suit to have his title declared to the 
1 aima 4 pies and obtained a decree ; then he claimed pre-emption of the 
other 6 annas and 8 pies, and it was held that ho had to pay only a 
proportional price.® 

1 Madhub Chunder Nath Situat v. Tomee * Gotam Ayhya v. Mungvl Singh (1878) 13 
Bewa (1867) 7 W. K. 210 ; Tawakhul Bai v. W. R. 435. 

£acAffl«n(3883)6A11.341:AiAa(6’iwA v.AflA-fl/c 3 Tajammul Uutain y Uda (1880) 3 All. 

Singh (1886) 8 All. 29 (pre-finptor not to b.iM- 668. 

benefit ofpecullai incidents of the payment of * Madhub Chunder Nath Bitua$ y, Tomee 
the puTchasemoney as arranged between the £ewaA(1860) 7 W. R. 210. 
seller and buyer, vie., that tho balance of the 5 Muhammad Latif v. Qobind Singh (1884) 
purchase money should remain on credit 5 All. 382. See also NUial Singh f. Kokale 
and be secured by hypothecation deeds). Singh (1886) 8 All. 20 ; see the footnote to 
See also SUaram Bhaurau v. Sayad Sirajul s. 530A, above, as to the facts of this ease. 

Khan (llB17) 41 Bom. 636, and the comment. 
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Section 530b. 530b. It has been held that where the true price agreed 

SJmrtrt between the seller and buyer cannot be ascertained 

*‘*‘*®- because they do not give reliable evidence regarding the 

agreed price, the Court will itself ascertain the market price 
■ of the property, and assume that the agreed price must 

have been equal to the market price ; provided that 
the burden of provmg the market price is on the pre- 
emptor.i 


It is su bniittcd that the decision on which s. 530b is based ought 
not bo taken as laying down a fixed rule for every case. It is in the 
first instance for the pre-emptor to prove his case, and to give evidence 
as to the price on which the sale was made, and the terms on which 
he himself claims to pre-empt. The price, however, that he has to prove 
primarily, and as part of his case, is not the market price, but the price 
for which the property was actually sold, and that matter being 
peculiarly within the knowledge of the buyer and seller is it for them 
under the Indian Evidence Act to produce evidence relating to it, and in 
the absence of any satisfactory evidence produced by them, the Court 
may in some cases be inclined to raise presumptions against the buyer 
and seller, and even to throw upon the seller the burden of showing that 
the price was higher than that offered by the pre-emptor.® The author 
of the ‘Minhaj,’ ® a treatise on the fcJhafi'i law, slates that in case of 
disputes between the purchaser and pre-empt or tipon the subject of 
the price, the presumption is in favour of the pux chaser’s statement : 
see 8. Sb, above. 


4 —Loss of Right of Pre-emption. 

(1) Omission to Claim: Acquiescsncc. 

Lobs of right 531. The right of pre-emptioii cannot be established 

by omlflsion to where the pre-emptor omits duly to assert demand or 
iJouiesMMf. enforce his claim, ^ or acquiesces in the sale of the land,^ 
or any part thereof ;® and by such acquiescence it is avoided 


1 Agar Singh v. RaghuraJ Singh (1887) 8 All. of 

471 , cf. 8. 528, ill, (8). the right of pi mption la to prevent the Jntru- 

!S Ham Sarup Sahu v. KaramuUah Khan .j ; not to give the pre-emptor 

(1811) 30 All. 464. capncioui choice " of ousting a stranger 

3 Min/iaj, Bk. 18, B. 2. Howard’s Ttand.,2‘)7. of the land as he may ehoo ee 

* See Si. 528 and 640. to pte.empt (Mahmood, J.) Durga Prauid v. 

iBall. 1. 743. Munti (1884) 6 AU. 428. 

Omitting to sue (or part of the sbhiect Is 
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notwithstanding that it may have been already asserted Skction 631. 
and demanded.^ 

Explanation , — ^Associating in a suit to enforce pre- 
emption a co-plaintiff who has no claim to it, is a waiver of 
part of the claim,^ and extinguishes the whole of it.=* 

(l) S sells land to B, and P, who has a right to pit- erupt iou, on re- Uixuiraiimu. 
ceiving information* of the sale, — 

(а) omits without sufficient cause to ascertain imme<-liatHy his rigi i,'' or 

(б) makes an offer for the house to B,-' or 
(a) asks him if ho will give it up to him,-' or 
{d) takes a lease of it, ® or 

(c) agrees to cultivate it in ‘ rauzariat ’ of loinlly with B,® or 
(/) on the day of the sale P obtains a written agreement from B to 
sell to P the land any time williin a year, and then P pays the 
price ami purchases it for himself,^ or 
({/) P acts as the agent of S in the sale,*— 
in each of these c.vsos P will bo taken to have acquiesced in the sale,® 
and has no right to pre-empt the land. 

(h) If P acts as the agent of B, his right is not extinguislied,®— 

(i) Nor where an agreement similar to that in (/) is entered into 
while P continues to assert his pre-emptive right, and on the strength of 
that right, and in his character as pro-omptor, offers, in order to avoid 
litigation, to take the land from B for the sale price the distinction 
between (g) and (A) being stated to be, that, in (gr), P muist annul tho 
sale which was completed by him iu order to pre-empt, whereas in {h) 
ho must enforce the sale to B through whom he claims.* 

(2) Where property is sold in execution of P's decree,^ ^ or in 
execution of a decree at a public auction where P has tho same opportunity 
to bid for the property as other persons: P cannot, exercise his right 
of pre-emption.** 


1 Ball. I. 490. See muitimioM. 

2 See page 690, n. 0. 

a Bhamni Prasad v. Damru (1882) 5 All. 
197 ; Bhupal Singh v. Mohan Singh (1807) 19 
All. 324 (such misjoinder not allowed to he 
rectified by amendment of plaint); cf. Bhawan\ 
Kuar V. Narain Singh. i887] 7 All. W. N. 247. 

4 The more so when the wajib-ul-’an rr- 
Qulies 3 to give notice, and 3 docs so, but V 
takes no action within a reasonable time ; Mu- 
hammad Wilavat Ali Klutn v. Abdul Rob (1883) 
11 All. 108. 

5 Ball. I. 490. 

6 BaU.l. 409; KUhan Lai v. Jshri (1003) 


28 All. 237. 

1 nabibunnUm v. Barkat Ali (1880) 8 All. 
276. 

s Red. 562 (col. I, par. 4). 

9 Baijnath v. Rainer, (1008) 35 Cat. 402; 
35 1. A. 60. 

10 Muhammad Yunus Khan v. Muhammad 
yiMit/(1807)19 AU. 334 ; Muhammad Nasir- 
uddin V. AMul Hasan (1894) 16 All. 330. 

n Nusmoodtea v. Kanye Jha (1863) Marsli, 
335; 3 Uay. 631. But see s. 523 iU. (1) («), 

1* Abdul .label v. Khelat Chandra Ohoss 
(1808) 1 Beng. L. H. (a.0.) 105 ; 10 W. R. 105 



692 


pre-emption 


Sbotioh l 

TUutmuiont, 


Han&ft law : 
abatement. 
ShJah and 
8hafl>l law ; 
devolution. 


(3) P sues for pre-emption, alleging that the true consideratian for 
the sale was loss than that stated in tlie saledeixl. Phad made no 
communication to S, the seller, after he became aware tliat tlie sale was 
negotiated, nor did Pmako it known to S that while ho claimed to pre- 
empt, ho doolinefl to pay the ostensible price. Held, that P ought to 
have communicated with S.and not having done so, ho must bo taken to 
have oountonanced the completion of the sale, and waived his right of 
pre-emption-^ 

(4) Pa and Paa obtained decrees for pre-empting one-fourteenth 
and thirteen-fourteenths shares of tho laml on the 29th November, and 
23rd December 1907, respectively; a .suit was brought on tho 17th 
December 1907 by P, whoso claim, as pro-omptor, Aras prior to that of 
Pa, and Paa, Held, that P a\ as entitled to pre-empt, not having been a 
party to tho .suits by Pa and Paa, and his right was not affected by 
tho said dccroos in favour of Pa and Paa.® 

(5) UTiere the sale was to a oo-.sharer jointly with two others, who 
w'ore .strangers, the consideration being one integral sum for the w hole 
land sold, the Allahabad High Court held that the co-sharer, having 
associated hinnselfwith strangers, must 1)0 deomod for purposes of pre- 
emption, to bo himsolf a stranger ; .tnd that the (daiin of the other 
co-sharers to pre-empt could not be resisted by him, notwithstanding 
that the sale deed specified thal each of the pureshasers took one-tliii'd 
of tho land sold'* and any person whoso rights to i)re-emption are 
inferior to those of tho plaintiff, is deemed a sti auger for Iho present 
purpose. * 

It has boon held in England that where the Ic.ssoc has a right of 
pre-emption , the purchase by him of a part only of the demised land 
will destroy his right of pre-emption over the resalue. '' 

(2) of Pre-emptor before Enforcement. 

532. (1) According to Hanafi law the right of pre- 
emption and a suit for enforcing the riglit® abate on the 
death of the pre-emptor previous to its being enforced. ^ 


I Bahairon SiiifJi v. Lalwan (18S4) 7 All. 23. 
s rtaj Jfarain Bai v. Dunio Pande (1910) 
32 AH. 340 Of. comment to s. 527, above. 

3 Manna Singh v. liamadhin Singh (ISSl) 
4 All. 252. Earjat v. Kanhaya. 

* Oupleshwar Bam v. Bati Krishna Bam 
(1011) 34 All. 042. 

5 Sparrow v. Cooper (1888) Hay J. 404j 
0 Partab SinOh v. Daulat (1913) 636 AH. 63; 


cf. SUaram Bhaurau v. Sayai Sirajul Khan 
(1917) 41 Bom. 636, 653, 

7 Hcd. 561 (col. i1. par. 2) ; Ball. I. ooo ; 
Muhammad Itumin v. Nimat-un-nista (1897) 
20 All. 88 ; Farm Singh V. Daulat (1913) 36 AH . 
6.3 ; rf. SUaram Bhavrau v. Sayad Sirajul gA/m ' 
(1917) 41 Bom. 636, 653. See however Wajid 
Ali v. Shahan (1909) 31 AH. 623 (rights uoder 
WajidiU-arz), 
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According to Shiah and Shafi'i law, on the death of the pre- Section 632 
emptor it devolves upon his heirs,^ in the proportion of 
their rights of inheritance. ^ 

(2) Where the pre-emptor, being a Hanafi Mussulman, Eff«ci of 
dies, pending a suit for pre-emption, llie nj^ht does nol » 
under s. 89 of the Probate and Administration Act, survive 
to his heirs and representatives who are neither executors 
nor administrators within the clear definitions of the :crms 
in the said Act.^ Quaere, \^hether the said right hurvives 
to executors or administrators within such definitions.’ 

The reason given for iho right abating., neenrding to Hanafi law. is r,. f.son for 
that the death of the pre-einptor extii'giiif-hos his ownership of his pro- 
perty (soo s. .'>41, below) winch is necessary to give riseto the claim, and 
so it cannot continue m tlie dead man . as for his heirs, their right in the 
property devolves upon them after hi.-, death, t.c., after the sale ; and 
thus they wore rot owners at the time of the sale.* 

The head-notes of both reports'"' of ‘ Sayyad Jianl Hussain’s ’ case Effect of maxim 
are inaccurate : the Court adjourned the licaring of the appeal on the pewnau^and 
question of tho right surviving to an administrator ; though it said, P*otate Act. 

“ wo cannot doubt but that tho intention of the legislature in tho enact- 
ment was to make large innovations upon tho personal law ... as 
expressed in tho old maxim ‘actio personalis moritnr cum persona.’ 

Since that in our opinion is unmistakably tho effect of s. 89 of 
tho Probate and Administration Act, we think that its operation 
must be strictly confined to the persons named in it.” Compare with this 
tho remark of Lord Macnaghten® that the application of the doctrine of 
‘ actio personalis moritnr cum persona ’ is limited to actions in which 
remedy is sought for a tort or for something wliich involves at any rate 
a wrong-doing. This remark was recently cited in deciding that the 
maxim docs not apply where comiiensation is claimed to property on 
the strength of express or implied contract.’ It is difficult to say whether 
the right of pre-emption as understood by the Hanafi lawyers falls within 
the category of tort or contract. It arises in many eases from contract, 

1 lied. !>01; Ball. II. 190.191; the Shaikh, 41 Bom. 030. 053 See comment. 
i.e. Muhammad-al-Haxaii ibn *Ali Abu Jafar- « ned. 502 (col. I. par. 1). 
aI-Tu»l) author of the Mabfut, holda that the .^ 30 Bom. 144 ; 13 Bom. L. II. 1340. 

right abates. « The United CoUienrs Ld. v. Simpeou 

2 Ball. II. 191 {third ) (19091 A. C. 391. 

» Sayyad Jiaul Hussain v Sitaram Bhau 1 Chunilal v. Secretary of State (1910) 12 
(1911) 30 Bom. 144: 13 Bora. L; K. 1340; Bom T.j 11.709, 776. 

Sitaram Bhaurau v. Sayad Siraju Khan (1917) 
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Section C32. but its object is to safeguard the pre-emptor from annoyance which 
may bo considered as a species of wrong-doing. See comment to 
s. 528i, above. 

Oj) Waiver. 

Waiver. 533. Tho right of pre-emption may be waived ex- 

pressly or impliedly, after it has arisen and before it has 
been enforced.^ 

jiiutiraiim, S makes ail offer of sale to P, who refuses to avail himself of it, and 

consents to a sale to B ; P caimot afterwards claim to pre-empt,® but 
where there is neither sufficient proof of the refusal, nor evidence of 
consent to tho sale to B, the right is not lost nor where there is no 
absolute surrender, but the refusal has been made simply in consequence 
of a dispute a.s to the actual price of the land.^ Quaere, whether a mere 
refusal to purchase is proof of consent to the sale to B.'"' 

Conditional or 534. The Tight of pre-omption cannot, according to 

wdverf"'^ Hanafi law, be waived conditionally or contingently on 
the happening of some future event ; where the pre-emptor 
purports so to waive his claim tho* authorities are divided 
whether the waiver is operative absolutely (the condition 
or contingency being ineffectual), or whether the waiver 
itself is of no effect.® 

Waiver on 535 . Whcrc tho right of pre-emption is purported to 

mlalnformation . . , i r 

inopw.itive. be waived, and the waiver is based on misinformation as 
to the amount or nature of the eonsidoration for the sale, 
or the identity of the purchaser, the waiver will not affect 

1 Ball. T. 000 (par. 2); IT. 195 (par. 2); ahcrc S offend to .sell the 'Toperty to P, who 
though some Shiah authoril les cxpre.ss a doubt offered only Es KiO, and refused to give more ; 
as to waiver by implif.all«-n. aubscquently 8 hold the property for Es. 23B ; 

t Braja Kishor Surma v. Kirli Chwvlra held that inasmuch as, according to tho custom 
•tma (1871) 7 Eeng. L. E. 19 ; 15 W. K. 247. prevailing iu the village, the vendor was bound 
s Jehangeer Buksh v. Lnlla Bikharre Ball In the Drst instance to offer the property 
(1808) 11 W R. 480 ; 7 Bong L. E 24 ». for sale to hla co-slmrers, the refusal of P to 

« Abadi Began v. Imm Began (1877) 1 All. purchase must be considered to deprive him of 
r>2l ; Kanhai Ball v. BaXka rratad (1905) 27 his right to pre-empt. 

All. 070. Of. Shri Kiehan Sirtgh v. Bachcha ® Hed. 501 ; Ball. I. 502 ; but see Ball. I 
Pa«(fe(19n)33AlI. 637, 600 (par. 3); where It is said that It maybe 

5 Total Komhar v. Anchhi (1872) 9 Beng. suspended on a eondltion. Tho translator 
L R. 263 : 18 W. R. 401 ; Shea Tubul SitH/h points out Ball. I. 502, n. 2, that the 
V. flow Kooer [1864] W. R. Sll ; Kooldeep condition referred to had already occurred In 
Singh V. flow Been Singh (1876) 24 W. R. 108. the one case, and was executory In the latter. 
Cf. Indraj v. Clemertl (lOl.'".) 13 All. L. J 288 
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the right in so far as it is made in consequence of the said Section 536. 
misinformation.^ 

Explanation , — Refusal to purchase the land at a price 
which the pre-emptor believes, in good faith, not to be real 
but fictitious, does not amount to a waiver or affect his 
rights nor does the fact that the property was offered to 
the person claiming to pre-empt before an agreement to sell it 
had been entered into.^ But when the ^endor informs 
the pre-emptor of his desire to sell, ami he declines to 
purchase on the ground that ho has not the means, or 
any other similar ground, the vendor may sell to a 
stranger.^ 

P purports to waive his right of pi u-emption ou its being mis- iiiustratioiu. 
represented to him, — 

(a) That the laud was sold for Rs. 1,000, — if the real consideration 
was Rs. 500, tlie right is not waived ; but if it is Rs. 2,000 
or Rs. 1)99, the waiver is valid.® 

(fi) That the purchaser was B, — if the real puichasor was Ba, the 
waiver is invalid.® 

(c) That the purchaser was B, — if the real purcliasers were B and 

Ba jointly, the waiver is valid as to B’s share in it, but not 
as to Ba’s.® 

(d) That the whole land had been sold, — and only half of the laud 

isreally sold ; the right is extinguished according to Hanafi 
law, but not if the whole is .sold and ho is informed that 
only half is sold — sed qmre and ’ — sec ill. (/), below. 

(e) That the land was exchanged for one commodity, — and it was 

really exchanged for another commodity, the waiver is 
inoperative.® 

if) That half the land was sold for Rs. 100, — and in fact a fourth 
was sold for 50, or ‘ vice versa,’ — ® 

(ijr) That B and Ba purchased it — and only B had in fact purchased 
it, or ‘ vice versa,’ — ® 

I Bail. T. 501 (par. 2) ; II. 184. flved r.itc has been cuiored iiitowitli n itrangeh 

* iiri Kuhan aiitgh V. llacheha PanrU {1911} * IfuuKihat Singlt v. Ham Jtalan (1910) 

33 All. 037. 89 All. 127. 

a Kanhai Lai v. Kalka Prasad (1905) 27 s Bail. I. 501 ; Hud. 602 (col. 11, par. 2) 

All. 070, an opportunity to purohase must be 603: OfinAoi, 209, (Bk. 18, s. 2). 
given when a deQnlto agreement to purrlisse at a OBaU. II. 187-lSS Itinl, fourlk) 



PRE-EMPTION 


Skotion 535. 


1, Release 
of right of 
pre-unipUou. 


2. Transfer 
of subject ol 
pre-eiUptlon. 


Partition 


{h) That A purchased it for himself, — and in fact he purchased 
it for B, or ‘ vice versa,’ — ‘ 

the right is not extinguished in eases {/), (g), and (/t), above. 

(4) Forfeiture of Right- 

536. Where the right of pre-emption is purported to 
be released for a consideration to be paid by the pre-emp- 
tor to the seller, the right is forfeited, but according to 
Hanafi law, the pre-emj)tor cannot claim payment of the 
consideration from the releasee whereas the pre-emptor 
may validly agree to take only part of the land for a like or 
other part of the price.'^ 

637. (1) The right of pre-emption is forfeited if 
the pre-emptor (before enforcing his right) purports to 
dispose of the subject of pre-emption to a stranger.* 

(2) In cases in which the right can be claimed only by 
co-paroeners, the right is extinguished on a partition being 
effected. ® 

Explanation . — ^After the decree for pre-emption is 
obtained, the pre-emptor may sell or alienate its subject, 
though he has not executed the decree.'* 

A luongago of the pi-e-ciuptor’s own sharo or property prior to the 
sale does not affect his right to pro-oiupt ; but wlu*rctho ‘ wajib-ul-’ara* 
gives not only a right of pre-emption in case of a sale, but also a right 
to obtain a mortgage in priority to others, and a co-sharer entitled to 
such jirior right, in anticipation ot exercising it hiiUhelt, encumbers the 
mortgaged share, ho thereby forfeits his prior right. t 

Sec. 536 refers to a release of the right to the seller , s. .337 to what is 
practically a transfer of it to an outsiilcr ^ 


1 Bail. II 18;-1H8 {first, fourth). 

2 Ifed. 5(U; Bail. I 502; Jl. l<J2(siiU) ; 
II wcinld Hucm tliat ncuording tu Sliiali law Iht; 
T'ayiuuiit of tlio uoii»idcratiou may be enfoi-cud. 

1 / c , whether or not the part oi the price 
paid M proportionate to the part of the land 
taken by the pre-emptor ; < a. be may lake 
half the laud for a third of the price — Ball. 
I. 502 (U. 18-22)— In which case ha may bo 
considered to release part of bis right for part 
of the purchase money. 


« Itajjo V. huhmn (1882) 5 All. 180. The 
olject ol the rialit being to prevent the intru- 
sion ol hUaiigcrs, not to beneUt the co-sharers 
pecuniarily ; cf. Durga Prasad v. Munsi (1884) 
6 All. 423. 425, 220 (pw Mahmood, .T.) See 
Minhaj, 20'J, (Bk 18, a. 2) for ShallM law. 

5 Muhammad Makbub Ali Khan v. Bag- 
*u6or(1915) 38 All. 27. 

« Bam Sakai v Gaya (1884) 7 All. 107. 

1 Ram V. Lalman (1882) 5 All. 180. 
s Uf. Shea Barain v. Hira (1887). 7 All. 685. 
LoehmiUatainv. Manog Dat (1885) 7 All. 291. 
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538. Where the contract of sale is avoided, or it isSEonoussS. 
impossible for the pre-emptor to carry it out, his right of »***« avowed, 
pre-emption is extinguished.^ 

538a. The right of pre-emption may be forfeited by » 
the pre-emptor being under some statutory disability as impossible 
regards the purchase of the land in question.-^ 

Thus where the pre-emptor was not a member of tlu^ agricultural juusirations. 
tribe within the meaning of the Bundelkhand Alienation Act, (Local Act 
II. of 19[)3), s. 3, there being no provision in the \ct, which entitled 
an intending jiurchaser to got the .sanction of the Collector to bring a suit 
for pre-emption, it was held that the Court could not grant to the claimant 
to pre-emption a decree as prayed ; and that *^tte Act by providing that the 
property should not bo sold to the pre-emptor, entirely absolved the vendor 
from any obligation to first offer the projiorty to the pre-emptor, as the 
vendor would have been bound to do in accordance with custom. * 

When the ‘ mn hal ’ in respect of which there exists a custom of iiabsi being owned 
pre-emption comes into the ownership of a single individual, the efleot 
has been hold to be that the custom is at an end and not merely that 
the custom is in abeyance.^ 


UEVICES FOR DEFEAXIKO PRE-EMPTION. 

Tho devices are mentioned in a later part of the chapter ; of. s. 557. 

§ 5. — The Subject ol Pre-emption. 

539. ‘ ’ Aqar ’ or land * alone can validly be the subject of 
subject of pre-emption ; ® provided, first, that where the Land alone, 
subject of pre-emption consists of a share in a village or 


1 Hed. 500 (col. 1. par. 2); llaU. II. 179. 
(par. 2, Inability to pay price), 106 (par. 2); 
e.g., when tho price cannot bo determined, or 
the subject of consideration has perished, If 
the transfer was to be by way of exchange. Cf. 
Ball. II. 137, (par 3); Najmunnissa t. AJa%b AU 
XABndOOO) 22 AU. 343; Ojhoaonusa Begum v. 
RutUm AU 118041 W. R. 210. Cf. Bueunt 
Koomaree v. Kali Period Bingh (1S02) Marsh. 
11 ; 1 Hay 32 (pre-emption upon re-sale after 
first sale has fiiUen through, with respect to 
which no claim made). 

V Sutai BAan v. SomiearpuH (1015) 
37 AU. 062. 

a Komnumiua Bihi v. Sugm Bm (1017) 
30 AU. 480. 


« E.g., Agricultural estate : {Shaikh) Karim 
Bukih V. Kamrudeen Ahmad (1874) 0 N. W. 
377 A claim (or pre-emption under s, 2 of A ct 
I. of 1841 was held to be sustainable in respect 
of an Imperfect puUadari tenure: {Sheikh) 
KadirBux v. Ram Tahul Bhagut (1871) 3 N.M . 
125. Pre-emption was allowed in respect of u 
keUe and gofo/t as it was proved that according 
to local custom such properties were subject 
to pre-emption: Kuho Rai v. Binayak Bai 
and Binayak Rai y.Zuchunee Bai{im) 3 Agra 
179. For SbaOM law see Minhaj, 206,(Bk. 18, s. 1 ) 
a Ball. I. 472; 473 (par. 4); 474; II. 175. 
See comment and the quotations from the 
Sharaya^vl-Jtlom and the JUinhaj-vt-Talibin 
given therein. 
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Section 539. a largo estate, neither a neighbour who is not a co-sharer,^ 
nor a participator in appendages ^ can claim it on the 
ground merely of vicinage and, secondly, that according 
to Shafi'i law property which is incapable of division cannot 
be subject of pre-emption.^ 

lUusiratioM. Movables cannot valully be the subject of pre-emption,-'’ but 

trees® or buildings when transferred with the land on which they stand, 
or a dwelling house sold for occupation, without the ownership of the 
site,^ may be the subject of pre-emption. 

(2) A claim to mesne profits due before the date on which the rigid 
to pre-cjnption arose, cannot form the subject of pre-emption.® 


Iteaniug of 
! *aqar. ' 




Shatt’i tawi 


“ The strict meaning of the word (‘ ‘aqar ’) is ‘ space covered with 
buildings/ .so that properly speaking the term is not applicable to 
‘ zuyiit.’ (‘ Fatawa ‘Alamgiri,’ III. 605.) But according to the ‘ Kifayah,’ 
IV. 940, and the ‘ Inayah, ’ IV. 263, ‘ akar ’ in the sense in which it is 
liable to pre-emption includes a ‘ zuyut.’ According to Freytag, ‘ zuyut ’ 
is a field whether arable or pasture.® 

“ The Prophet has said that there is no ‘ shoofa ' e.Kcept in a* ruba’ 
or mansion, and a ‘ hait ’ or garden (‘ Hidaya ’ and ‘ Kifayah,’ IV. 940). 

“ ‘ Hait ’ means properly a wall or that which surrounds, though 
applied elliptically to the enclosure (Freytag) . . It would seem that 
the right of ‘ shoofa ’ is, strictly speaking, applicable only to houses and 
small enclosures of land. It has been held,' however, to extend to a 
whole ‘ mouza’ or village. fcl.D.A. Calcutta Reports, Vol. TIT. p. 85.”*® 
As to the Shafi’i .school of Sunui law it is .staled in the o])ening lines 
of the book on pre-emption in the ‘ Minhaj-ut-Talibin " This right 
does not exist in reference to movable property, but only with regard 


1 But ai'o-shar<'rln .tiiy land, large or small 
can pre-empt : Jehangeer Suksh v Bbtekaree 
LalHlSmil W. R. 71 : e Rcng. L R. 42, n. 
S C. affirmed on review. Be Pelilion ot Jeharair 
(1870) 7 Beiig. L.R. 24; 11 W R 480. 
Mahatab Singh v RanUahal Mister (1809) 
Beng. L. B. 43 10 W. R. 314 

* Such as In iSItaik) Karim Jtuksh v. Kam- 
rudileen Ahmmi (1874) 6 N. W 377. 

a Munmi ]mI v, Hanra .Inn (lOlU) 33 .Ml. 
28 (when; the cases are culled eil) . Be PelHUin 
of ChnllerMth Jha, .alias Jittiuia Jba, (Slteilh) 
Mahomed Bossein v. Muhsin Ati (1870) (i Beng. 
h. R. 41 : 14 W. R. (P.B.) 1 (where Conch, 
0. J , and UittcT, J., collate the authniiUes ) ; 
SJnash Kooer v. Amjud AUj/ilSeS) 2 W.R.ZOl; 
ChowdrttJoogul KUhore Singh v. Pooeha Singh 
(18«7) 8 WR. 413; Abinl Arim v. Khomthar 


named Ali (J 808) 2 Beng L B. (a.c.) 03; 10 
W. R. .I.>fi ; Abdul Bahm v Kharag Siitgh (1892) 
13 .Ml 101 ; (Sheikh) Mahomed Bossein v. 
(Sheikh) Mohsun aft (1870) 14 W. R 206 ; 
(Sheikh) Karim Bukshv. Kamruddetn Ahmad 
(1874) 0 N. W. 377. The Shiah law docs not 
give ncighhourhest right of pre-emption In 
any ca.se . cf. .s. .r.ji ( 3 ), bgiow, 

* Heel. 5r>:, (col il. par. 1). Sea comment. 

Bail 1. 47.-, (par 3); II. 176 (par. 1 ). 

6 'I'he Minhgj (a ShaflU text) adds "and 
/nut not .iriiUdjilly fertilised ; " but the con. 
trary is held by authorities of repute. 

7 Zahur v. Bur Ali (1879) 2 All. 99. 

« Kmamooildeen Sowdagar v. Abdool Sobbhan 
(1866)7 W. 11.117. 

9 Bail. i. 472, n. 2. 

70 Boil I 474, n. 1. 
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to laild and what is naturally included in it, like buildings and trees, S ectjos 539. 
and fruit not artificially fertilised. There is no right of pre-emption 
in the case of a ‘ hojra ’ (room) supported on a roof, ovcti i roof held in 
common; nor in the case of any thing that cannot, ho dividwJ without 
lowering the value, such as a hall or a mill.'’i 

With rofcronco to Shiah law (1 ) The ‘ Sharaya-’ul-JsIam ’ mentions siiiiUi law. 

. that Some authorities hold that pre-emption may be established in regard 
to movables, such as wearing apparel, household utensils, shijiping, animals in reR-irii 
and the like to obviate the inconvonionee of division; (2) dor-bl. 's also 
expressed regarding rivulets, wa.v.s, baths, and other pioperty the division 
of which would occasion loss or damage ; and (3) as tt> apparatus of a well, 
such as wheels and buckets made use of in drawing water, which tbougli 
strictly movable are by custom never 'emoxed from the well. But the 
correct opinion is stated to Iv? that pre-emption is restricted to lands.* 

As to the sale of a house, ap'^rt from the site on which it stands, it p, ,,„ugg 
has been hold in (a) Allahabad that snoh a sale can be the subject from 
of pre-emption whore the buyer means to occupy it, and does not intend 
to remove the budding as old materials ; * but (6) that the owner of the 
land on which it stands is not entitled to pre-empt, “ where his property 
in the land is wholly separate and distinct from the property in the 
house, which belongs to another person, with whom the owner has nothing 
in common.”^ (i) It appears from the reports that in case (a) the 
pre-eraptor claimed as a neighbour,* but (ii) it does not appear how 
his vicinage arose — whether ho was the owner of adjoining land (or house) 
or of the site on which the house sold was standing ; nor (iii) whether the 
claimant in case (6) omitted to claim as a neighbour * or (iv) was held 
not to bo even a neighbour.® The pre-emptor in case (6) may have 
been a Shiah, andthen there would bo no difficulty in understanding it. 

540. The claim for pre-emption must have reference o„e ot several 
to the whole of the property sold ® notwithstanding that the colitr^t 
claimant is one of several joint pre-emptors,'^ provided, first, 
that where the right of any pre-emptor arises with reference Eiceptimu. 


1 Minhaj 205, (Bk. 18, a. 1). 

2 Ball. ir. 175-177. 

3 Zahur v, Nur AH (1870) 2 All. 09. 

a Perthadi Lai v. Irahad AH (1870) 2 N. 
W. 100. 

5 Cl. the case of owners of the upper and 
lower stories of a house who are held to bo 
neluhbouis and no mote : s. 545, ill. (7). 

e SheobhatO! Rat v. Jiaeh Rai (1886) 8 All. 
402, (per Mahmood, J.). See comment. Of 
course, where the property is described in the 


plaint by an error to be of less area than It 
is in reality, tlio plaint may be amended by 
leave of Court, Rarkat Uitneta v. Muhammad 
Asad AH (1895) 17 All. 288. 

7 Ball. I. 482 (tt. 15-22), 402 (pat. 2) ; II. 
182 (par. 2), Durga Prasad v. M*nsi (1884) 
6 All. 423 ; Caree AH v. Musseeutoollah (1882) 
2 W. B. 285. C( tlulnsi v. Sheo Prasad (1805 ) 
0 All. 455 ; Arjuit Singh v. Sarfaraz Singh 
(1888) 10 All 182. 
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Section 640. to a part only of the subject of sale,^ pre-emption may be 
claimed with respect to such part alone ^ on payment of 
a proportionate * part of the consideration for the sale, * 
and, secondly, * that in accordance with a decision of the 
Allahabad High Court® where the purchaser is a person 
whose rights of pre-emption are equal in degree to those 
of the pre-emptor,7 the claim of pre-emption need not 
include that part of the land which would not be allotted 
to the pre-emptor in competition with the purchaser,® 

Explanation . — Where two or more distinct properties 
claimed as to arc sold by the same contract, one or more of them may be 

part only of the " - 

land. pre-empted without the other, notwithstanding that the 

pre-emptor is the same in respect of each of them.® 

tUuitratioiu. ( 1 ) g gglls land, over which P and Pa have rights of pro-omptlon, 

and (P being absent) Pa asserts his claim to half the land by pre-emp- 
tion ; or (both being present,) they each assert a claim to half of it. In 
either case the assertion of tho claim is void.'*' 

(2) S sells several houses in a street whore there is no thorough- 
fare, and P desires to pre-empt one of them ; if P’s right of pre-emption 
i.s based on partnership in the way, he cannot ta ke a part of the property 
sold, for this would be to divide the ^rgai^^ without any neceegaty ; 
but if his right be based on neighbourhood, and he is neighbour only 
to tho house which ho wishes to take, he may lawfully take it alone. 


1 As, for instance. If shares In two tenements 
are sold, and the pre-emptor Is co-sharer 
In only one of them: Saiigram y. Dtbi 
Pershad (1874) 7 N. W. 38. Or, If the buyer is 
himself a pre-emptor, and tho rights of the 
plaintiff are of no higher degree : see s. 627. 
above : e. g.. If the bnyer is one of the two 
ro-parceners of the seller. If tho 3rd co-parcener 
claims to pre-empt, ho has, according to the 
Allaliabad High Court, the right to pre-empt, 
and he can get half of the land : Amir Batun 
V. Rahim Bakhsh (1807) 19 AB. 468 ; AMuUah 
V. AnumatuUah (1800) 21 All. 202. 

I Bail. I. 492 (par. 1), 11. 177 (par. 3), 
883 (par. 2) ; Abdullah v. Amanatullah (1809) 
21 All. 202 ; Rowthun Koer ▼. Ram Dihal Ray 
(1883) 18 Cal. L. B. 46. In such a case, the 
bnyer has, according to Muhammadan law, 
no option to rescind the sale of the part which 
is not pre-empted, because the claim of 
thoofa is supervenient on wliat is bis own 
property ; Bail. TI 183. 

s Where the several parts of the land vary 


in price, they may have to be separately 
valued, e.g , in Saltgram v, Debi Prasad (1874) 7 
N, W.38. 

a Cf. Muhammad Lahf v, Oobind Singh 
(1883) 6 All. 382. 

5 The second proviso applies only to the 
decisions of the Allahabad High Court referred 
to in s. .'>27, above ; the Calcutta High Court 
having taken a different view, and held that 
in tho circumstances mentioned there is no 
claim to pre-emption, tho further question 
dealt with In s 640 (viz , to what portion of 
the land the claim must refer), does not arise. 

» Abdullah v. AmanatuUah (1809) 21 All. 

202 . 

7 I. e., co-sharers or Moftfs or neighbours, 
as the case may be. See s. 627, n. 

8 Ball. 11. 187 (par. 2) ; IzzatuUa v. Rhikan 
MoUa (1870) 6 Beng. L. B 386 ; 14 W. R. 460; 
Raghunandan Singh v. Maibudh Singh (1868) 
10 W. B. 370 ; 6 Beng. L. R. 387, n, 

9 Bali. I 482 (par. 1). 

10 Bail. I. 402 (pan l)i 
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(3) A, as the agent of B an<l Ba, purchases plots of land from S Section 540. 
and Sa respectively ; P cannot pre-empt one of the plots without the 

other (provided ho has a right to pre-empt both).* 

(4) A and Aa are both agents of B, and purchase plots of land 
from S. P may pre-empt either plot without the olhor.* 

(6) S purported to sell his own share, and that of Sa, a minor, in 
certain property to B, with a covenant to eomponsato B if Sa did not 
ratify the sale on coming of age. sued for pre ompticn . On th ^ lower 
appellate court holding that P could not ontorce his cLiim in re.spLct of 
Sa’s share, at its suggestion the plaint w.is .nnendod so as to ii-ftn- only 
to S’s share. Held, that P was bound to cJaiui lin right ‘ig.wnst all the 
shares, and could not enforce tt m respect of some only " 

(G) P has a right to pre empt the whol • subject of sale consisting 
of (i) a share in a village, and (ii) a plot ot land in a city, but omits to make 
a prompt assertion of Ids claim. Held, that he cannot pre-empt 
even (i), notwithstanding that ho is willing to pay for it, the considera- 
tion for both (i), and (ii), and to leave (ii) (as to which his right (o pre- 
empt is not established) in the buyer’s hands.3 

“ The iirineiplo or ‘ ratio decidendi ’ of denying the right of pre-emp- uaason oi rule 
tion except as to the whole of the property .sold.’ said Mahmood, 

“ is that by breaking up the bargain the pre-oniptor would bo at liberty bargain 

to take the best portion of the ^iroperty, and leave the worst part of it ’ 

with the vendee.” The loarned judge went on to say that where “the 

shares are separately specified, and the sale to f.hc .«trauger is distinctly 

divisible, the reason for the rule docs not exist. The rule applies only 

to those transactions which, whilocontainedin one deed, cannot bo broken 

up or separated ; and the rule .sliouldbc so limited, for it would bo a very 

great hardship, if the vendee by the association of a stranger in respect 

of a small but specified portion of the pro])erty purchased, .sliould have LJmitattons to ’ 

to forfeit his entire right of purchase in favour of a sharer having equal 

but not preferential rights. Indeed, where the share of each purchaser 

and the price which ho had paid for it are di.stinctly specified in the sale 

deed, there is really no breaking up of the bargaui, as understood in the 

law of pre-emption, if the purchaser is ousted from the specific share 

which ho has individually purchased along with otheivi under the same 

1 Bail. I. 403 (par. 1 ; II. 4, 6, o( par. 2). other reason that P had no right of pre- 

t Abdul Quioor v. Nurbauu 10 W, B. Ill: cmptlon against Sa’s share. In cases (1) (b 
1 Beng. L. Jl. (A. C.) 78 Sfd tfuaere : (a) the P could pre-empt S’s share by Itself, 
sale of Sa’s share might bo considered (1) as a Mubammad Wilavat AU Khan v. Abdul 
unauthorised (see ss. 260, 272 (3) above); (U) Sab (1811) 11 All. 101, followed In Mujib 
as a sale subject to an option in Sa (see (7BaA t. Vmd Bibi (1898) 21 All. 119. 
s. 526 a, above) ; (6) it may be held for some 
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Sbotton 540. <leed of sale. Moreover, even under the strict rule of pre-emption, the 
pro-emptor, in dealing with a sale under which more persons than one 
have purchased, is entitled to say that ho objects to the intrusion of only 
one of the purchasers, and wishes to exclude him by pre-empting the 
specific share Avhicli such purchaser has individually acquired.” ^ 
DUtinction Abu liaixifa held that when a person has the right to pre-empt any 

»eiierr^!d joint portion of the subject of i'he sale, ho has the option of pre-empting the 
purelmiers, whole; but this view i.s opposed to that of Imam Mtihummad and 
the Shiah authorities 2 and the ilechsions in British India. ■'* It is 
stated in Hanafi texts* (n) that where several sellers jointly sell the 
land to one pun-haser, the right of i)ro-emption can oi\ly b(» exorcised as 
to the whole of the land sold; on the other hand (ft) when several piiroha- 
sers buy land from one seller, the portion of land agreed to be sold to 
each fieller may by itself form the subject of pre-empt ion : tho reason 
that is assigiK'd being that in the case (e) it would “occasion a 
dihoiiiuitiation Jii the bargain to the purchaser and be productive of 
very great inconvenience to him, Avhereas in the case (ft) tho ‘shafee’ 
being merely the substitute of one of the (five) purchasers, no discri- 
mination in the bargain is occa.sioue<f,” ^ so that it would seem that 
tho real rule is that the bargain shuuM not bo split u]), irresjiectivo of 
the number of sellers or ]>urchas<‘rs. 

§ f). The Pre-emptor. 

(/) PermuK Piitifled to Pre-emj)!- 

Who may be 541. (1) Accordiiig to Hanafi Jaw tlio right of pre- 

pre-emptor. emption ariscs in favour of the ‘ sharili ’ {or co-sharer), the 
‘kltalif (or participator in appendages) and the ‘jar,’ (or 
neiglibotir) as defined respectively in ss. .')41 a, 541b and 
541c, below,® and of no others.'^ 

shafl'iiaw: (2) Accordiiig to Shafi’i law the right of pre-emption 

oo-Rharers alone, ariscs Only ui favour of co-sharors, and not of participators 
in appendages, nor of neighbours.® 


I Sheobharot Rai v. Jtaeh Itui (1S8G) S 
All. 462, 4flri. 

J Hail. I. 493 (par. 2): J»ail. II. 177 (par. 
3) ; Abu Hanifa aSo Rceins to ha\f held the 
haiue uplnioii at oue time. 

a Hurdharee hall v. hihoo J/oorfee (1876) 
25 W. 11. 499, 500. 

« BaUi I. 102: Bed. 561. 


I Hed .764. Tho reason given la Ball. I. 192 
for rule (6)' is that the “ bargain has been sepa- 
rate from the beginning.” 

6 Hed .548 : Ball. I. 173-171. 

7 C.f. Pershadi Lai v. IrsJiad AH (1870) 2 
N. W. 100. 

H Minhaj, 205 (Bk. 18 s. 1) Hed. 518, bid, 
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(3) According to Shiah law, the right of pre-emption Section 641. 
arises only where two persons are co-sharers in undivided ’ 

property, and one of them sells his share ; and ii docs not 
arise in favour of any other person,' nor if tlierc^ are more 
co-sharers than two.^ 

Sections 541 to 541h, should he roufl iegcfher. Thtn all lori'Kn 
part of a single section in the lirst edition of this x’.ork. 'I he illus*. ra- 
tions to all of them will be found after s 54 In, Ijelow. Tuo rrl-itivo 
priorities of pre-omptors are stated in .i4o, lieJow 

541a. By the ‘ sharik ’ or oo-sharor,-* meant the i- fo ^iiarcr 
owner ‘ of an undivided'* share in the u-oporty of which 
the subject of pre-emption forms a p.irt or share. This 
definition is subject to ss. 54Jn — nHji, lu low. 

For the purposes of the ^present section and s. 545, bolo\s , it has owners ot 
sometimes to bo de' ided whether two jiicccs of land lorm separate 
estates, or whether their owners are cn-diarers. .Moreover, partition 
extinguishes tho relation of co-sharers, .md may, therclorc, extinguish 
'the right of pre-omption, whore the right inlicres only m co-shiirerii.. It 
has been hold that properties bearing separate numbers in (lie (\>llector s 
ront-roll are sejiarate estates, imiilying a bur to pre emptit)U based on 
co-parcenary; ® and where, at a settlement of a village, constituting 
single ‘ mahals,’ a record of rights was framed, giving ceitain iirc-emptive 
right to the co-sharers in the \illage, but sidisciiiiently the village was 
divided by perfect partition into three ueiauatc • mahals,’ it uas held 


1 Syed Auecr All says tliat n khaUt bas a 
light of pre-emption under Shiah law, but doeii 
not cite any authority for the proposition, 
'* Mabommedan Law," 1. 015. 

• BaU. 11. 179; AbbatAbv. Maua ilum (1888) 
12 All. 229 : neighbours have no right. There is 
some doubt whether, where there are more 
joint owners of land than two, they have no 
right, and in JJaim v. Ashooha liebee (1S70) 
2 N. W. 360, it was said that the Shiah authori- 
ties being doubtful on the point, and the prac- 
tice of the Court being not to defeat a claim on 
this ground, tho claim should be allowed. Seo 
also Tafatzal Husain v. Uadi Hasan (1879) 
6 All. W. N. 139. Both tlicse decisions were 
dissented from in Abbao Ati'n case, 12 All. 229. 

3 The mortgagee of a co-shaier Is not a 
eo-sbarer: Hand Lal\. Bansi (1898) 20 All. 
19; not does a person who bnys a plot of grove- 
land in a village thereby become a co-abater 
In the village so as tontitle him to enforce 


a right of pre-emption under a xeajib-ul-aTs 
which confers such right upon eo-eharers; 
Muhammad AH v. Bukam Kunuur (1005) 2H 
All. 246. See also Kaleihar Bai v. Uabiban Bibi 
(1906) 28 All. 612 ; Ali Husain Jihan\. Tasad- 
duq Utuatn Khan (1905) 28 All. 124. 

e The manapr of a Uindu temple, who as 
such manager holds zamiudaii property on 
behalf of the temple, is considered the owner 
for the purposes of s. 541 : Lekhraj v, Qufda 
(1004) 26 AU. 212. 

6 Sec tU. (5) following s. 542H, below. 

6 As a sliarc in a zamindari: Akhov Earn 
Bhahajee v. Earn Kant Roy (1871) 15 W. B. 228. 

1 Under (Hanall and Sliali*!) law the right of 
pre-emption may be exercised by one or more 
of a pluiabty of co-sharers : Nundx Ptnhad 
Thakur V. Oopal Thakur (1884) 10 CaL 1008. 

3 Joobraj Bingh v. Tookun Singh (1870) 
14 W. B 476. 
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Sbotion541a. that no right of pre-emption existed in favour of the co-sharers in any 
one ‘mahal’ in respect of land situated in another ‘mahal.’* See also 
the cases collected in the footnote.® 

See the illustrations following ss. 541if, and s. 545, below. 


2 . Participator 541 b. By the ‘ khalit ’ or participator in appendages,-’ 

in appondases. meant the owner ‘ of property to which is annexed or 

on which is imposed a private ® right of way or of water ^ 
[or other casement or appendage] such right being also 
annexed to, or imposed upon, the subject of pre-emption.’ 
This dehnition is subject to ss. 541 d, 5411’ and 541o, below. 

Sec the ilhi.strations follow ings. 541 h, Ixtlow . ‘ Kiwi it ‘ literally means 
‘ mixed up.’ Tlailliosays that though rights of water and way are given as 
examples, it ilocs not appear that a ‘ khalit ’ in any other right than these 
has the right of jtro-omption.* Soe s, 545, below, and coinmont thereto. 

3, jKoighbour. 541c. By tho ‘jar’ or neighbour! is meant the owner * 

of property adjoining the subject of pre-emption.’ 

See tho illustrations following ss. 541 h, and s. 545, below’. 

Bight must 541 d. The co-sharer or participator or neighbour referred 

of sale! to in ss. 541, 541a, 541b, and 541c, above, must be the owner 

of the share or property by virtue of which JitJ claims pre- 
emption at the time of the sale, and until the institution 
of a suit to enforce partition,*’ and, semble, also until the 
decree for pre-emption is passed by the primary Court : 


I Ohwe V. Man Singh (1895) 17 All. 226; 
nam Gopal v. Pian Lai (1890) 21 All. 441. 

S Abdul Hai V. Nain Sittgh (1897) 20 All. 92 ; 
Janki Prasad v. Ishar Das (1899) 21 All. 374 ; 
Shiam ChundLT v. Amanat Begum (1887) 9 AU. 
231 (the original u’ajib-ul-*an Is binding 
notWitlistaiidiiiB partition, until It is shoivn 
that A new one has been made). Cf. s. 541H, 
below, and footnotes thereto. 

3 (Sheikh) Karim Buksh v. Kumruddin 
Ahmad (1874) 6 N.W. 377. Contra Karim v. 
Prigo Lai Bose (1905) 28 All. 127. 

4 Lekhraj v. Gurda (1004) 20 .All. 212 (manager 
ol temple). 

■> Xot a thoroughfare, Karim Baksh v. 
Khwia Baksh (1894) 10 All. 240. 

0 Bokaiya Begam v. Ahttutdi Khanam (1912) 
0 All. L. .1. 769. 

" lied. .548 ; Ball, I. 473*474, 

8 Bail 1. 176, n. 

9 See 8. 680, ahoTe, (as to laigo estates). 


'10 See ill. (71 rolloMiog a 54211, below, so, 
of course, hts having mortgaged It on a pre- 
vious occasion dues not affect bis right : UJagar 
Lai V Jia Lai (ISOa) 18 All. 382 ; Gokul Ohand 
V. Ram Prasad, 9 All. W.N. 127. 

H Jarki Prasad v. Ishar Doss (1899) 21 
All. 274 : Muhammad Mahbub AH Khan v. 
Bhag'Lbar (191.5) 88 All. 27. 

1* Rant Gopal v. P%ari Lai (1899) 21 All. 
441: Samcal Das v. Gur Parshad (1908) 10 Punj. 
L.E. 601 (K.B ) over-ruling FaisBaksh V, RamH’ 
das 11875] PunJ. Bee. 34 ; cited and followed in 
Kuri Mian v Ambiea Singh (1916) 44 Cal. 47, 
68; but SCO tU. (7) following s. 641H, below, 
and Ifarain Singh v. Parbar Singh (1901) 23 
All. 247 ; but not uccusBarlly at tho execution 
of the decree for pre-emption : Bam Sahai v, 
Gaya (1884) 7 All. 107. 

I a Buri Mian T. Amtiea Singh (1916), 44 
Cal. 47. 
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the right of pre-emption does not arise in favour of on 0 *^®®®o®^54lD» 
who has ^ a mere expectancy of inheritance, or a Expectancy or 
reversionary, or any kind of contingent, right, or any interest 
falling short of full ownership ;2 but * possession is neither 
necessary'*' nor a substitute for such ownership; » nor is 
such ownership affected by the said share or property 
being mortgaged.® 

Tho question has been raised wlielJier the Courts should iinist on ios<) of right aftef 
the claimant for pre-emption being entitled to claim it up to tJio time '’*^‘*"“*‘*'* 
that the decree for pre-emption is passed, or whether it is enough that 
the right should inhere in him at tho time of the institution of the 
suit.* It has been held in several decisions ihu.t the right should Inhere 
until the decree of the primary Court is passed. This may involve the 
necessity for tho Court considering events after tho institution of the 
suit. In the latest reported decision * the texts on pre-emption have 
been considered together with tho cases in which it is incumbent upon 
a Court of justice to take notice of events that have happened since 
the institution of tho suit, and to mould its decree according to tho 
circumstances as they stand at the time tho decree is made, ** 

See the illustrations following s. .541 h, below. 

541b. Where the purchaser acquired the status of a Forchaser 
co-sharer ‘ pendente lite ’ it was held that the plaintiff was of^re^BS^tion 
not deprived of his right to pre-empt.'*> pendeute ut«.* 

541 F. (1) A secret ‘benami* purchaser of a share in the 'Benami* 
land is not constituted a co-sharer for tho purposes of ss. Smpti” heir 
641 , 541a and 541 d, above,* i nor is the presumptive heir of a 


1 So that It he soils the property (or his 
share in it) his right is extinguished : Hed. 562 
(ool. i. par. 3) : JanH Prasad v. Ishar Dass 
(1899) 21 All. 274. But see s. 641 h, below. 

I Hed. 662 ; Sakim Bibi v. Ameran (1SS8), 
10 All. 472 (per Mahmood, J.). See s. 541, ill. 
(8) following s. 54111, below. 

* B.g., a tenant cannot pre-empt ; Oooman 
Singh V. Tripool Singh (1867) 8 W. R. 427. 
Cf. Bhaian v. MusfUak Ahmad (1883) S AH. 324. 
Fa sells bia property to P in 1870, on condition 
that Fa has an option to repurchase it at any 
time during 13 years: F is tho owner of the pro- 
perty, and not Pa, until the option is exercised. 

4 See s. 541H, below. 

5 Beharte Bam v. Shubhudm (1868) 9 W. B. 
468 . 


6 Ujagar Lai v. Jia LtU (1800) 18 All. 
332 ; Qolul Chand v. Ram Prasad, 9 All. W.X. 
129 ; AH AJtmad v. Ralmat Ullah (1892) 14 
AH, 195. 

I See s. 541D. 

8 Swi Mian v. Ambiea Singh (1916) 44 
Ca'. 47. 

9 Citing Rai Charan MaMal v. Biswa Nath 
Mnndal (1914) 20 Cal. L. J. 107. where the 
cases are collected. 

10 Rohan Singh v. Rhan Lai (1909) 31 All. 
.I-IO ; cf. Kaleshivar Kai v. Nabiban Bibi (1906) 
28 All. 042; and Ham lid Singh v. Narain Rai 
(1904) 20 AH. 389. 

II Beni Shanker Shelhat v. Mahpal Baha- 
dur Singh (1887) 9 AH. 480 ; cf. Qunga Ram v. 
Uoola (1870), 2 N. W. 200. 


46 
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Section 541 F. living Mussulman (as defined in s. 285 (11), above) a 
co-sharer in his property with him during his life-time." 

(2) Pre-emption as declared in the Oudh Laws Act, 
1876, is not enforceable where the person who would be 
entitled to pre-emption denies the title of the person who 
proposes to sell, alleges that they are not co-sharers,and claims 
to be himself solely entitled to the whole of the property. * 

541g. It is not necessary that the property referred 
n^neMssBriiy •'>41 B, above, and the subject of pre-emption 

should mutually be dominant and servient heritages 
tTiM? owners participate in the beneficial enjoyment of 

the appendages referred to, each becomes the ‘ khalit ’ 
of the other ; ‘ and where the appendage consists of an 
easement, it is not necessary that it should have become 
absolute ^ by having been peaceably enjoyed during the 
period of prescription.® 

Effect of partition 54111. Where’ there is a complete* partition, the 
community of interest ceases for the purpose of ss. 541 
and 541a, above and it does not continue where an 


1 Piiia Alt V iluzaffer i4i;{18S2) 5 All. «5; 
cf fomment (o a. 520, above. 

f Abdul Wahid Khan v. tthahk Itatbi (1893) 
1 Cal. 400 ; 21 T. A. 20 The Oiidh Laws .A«t 
recognises the following ns liaviiig the right of 
pre-emption : co-sharers In the snb-clh Ision, 
co-sharers of the whole mahnl, members of the 
vlllngc-comninnity and the proprietor (if the 
property be an iinder-propriefary tenure). 

a In Panrhoddass v. Jugaldas (1898) 24 Boin. 
414, the subject of pre-emption was the servient 
heritage (right of way); in Chand Khanv. Naima 
Khan (1800) 3 Beng. L It. (A. o.) 200: 12 W.R. 
102, it was the dotniiiaiit heritage (irrigation) 

« {Sheik) Karim Baksh v. Kamruddeen Ahmad 
(1874) ON. W. 377 (a common appurtenance In 
the shape of an undivided plot of land, a few 
trees and tanhs attached) ; Muhatab Singh v. 
Itimtahal Misser (1808) 10 W. B. 314 ; 0 Beng. 
L B. (F.B.) 43 «. dishing rights). 
b Baldeo v. Badri Nath (1909) 31 All. 519. 

6 Cf. Indian Easements Act, s. 15. 

1 Sec. 541H stood as Ulustratlon (6) to 
s. 541, in the first Edition. See s. 541D, above, 
and JankiPraead v. Issai BaM.(1899)21A)l. 274. 
s Not an Imperfect one ; Muhammad Usman 


V. Muhammad Abdul Ghafur (1911) 34 All.l. 

9 Manna Lai v Ifajira Jan (1010) 33 
All. 2S , s IH ill 1(9) lielow Ihgambar v. Ham hat 
(1887) 14 Cal.701; liuj Nath Singh v. Doolg Muh- 
toon (1800) 11 W. H. 21.'.; Mahadeo Singh v. 
(Muemmat) Zfrt>alunnni<a (1809) 11 W. U. 160 ; 

7 Beng. f- B. 4.i ». i f. s 545 ill. (4) below {Vhow. 
dhry) Jougul Krihare v. Poorha Singh (1807) 

8 W.R. 413 ■ separate agreements with a samln- 
dar by co-sharers in a taluk to pay rent (each 
being liable tor his own share of rent onlv) 
subject to wlueh arrangement the landscontlniie 
umufiidonotalfeetrightof pre-emption. Wajib- 
ul-^arz: presiiniption that after partition no 
daiin; Jlalganjan Singh v. Kalka Singh (1890) 
22 All. 1 (F.n ); Ganga Singh v. Chvli Lai (1911) 
33 .All. 005; Mahadeo v. Jagar (1916) 38 All. 
200. The Privy Connell in Digamhar Singh 
V. Ahmad Sayeed Khan (1914) 13 All. L. J. 
230 (r.c.) was not prepared to dissent from 
Bannerji, J.’s statement that where “ a fresh 
v'ajib-ul-^ars has not been prepared, it does not 
follow .as a matter of law or principle that the 
custom or contract In force before partition is no 
longer to have effect or operation ’ Dalganjan 
Singh T. Kalka Singh (1809) 22 All. 1, 30, 
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inconsiderable part of the estate is left out of division by 
oversight; but where an integral portion of the property, --i 

as a wall, is purposely left joint and undividerl, the com- 
munity of interest continues.* 


(1) (fit) The wife of a Mussulman is not (for cUuuiiijf pre-PTiiptioii) luusirations. 
a co-sharcr with him in his property during his lifetime,® {b) uor 

is a Hindu widow who — (i) by virtue of a eomprrmise witli the 
brother of her deceased husband, is in posses-iion of piopeity tor lii>r 
life, the agreement containing strut pro\i-.ionH agdiiist her alli-i iting 
it, 3 or (ii) is in possession of the property of hti husband in lieu of 
maintenance, oven though under a. decree of Court (lii) but it she has 
inherited it from her husband ^hc is the owt'or of it ; ^ (iv) and the 
daughter, a Hindu widow, to t\hom ihe n ubm had relinquished a share in 
a village, (of which share she was in posse -.-sion of a widow’s estate), may 
be entitled to pre-empt ; ® (v) membeis of a joint and undivided 
Hindu family, though not recorded in the Collector s bo(/k as sharers 
in the ‘mahal,’ ai co-shareis ’ 

(2) S makes a gift of las mansion to I V, in 1!K)0. In l!M.d an adjacent 
mansion is sold, and then S revokes the gift he had made. He ha-v 
no right of pre-emption,® because S was not owner of the mansion at 
the time when the ground for the claim of pre-emption luose 

(3) Part of a land is ‘ w<iqf,’ and the other pan- belongs to S, who 
sells it to IJ. Neither the ‘ mutawalli ’ of the ‘ waqf ’ uor the beneficiary 
under it, “ not even if he be a smgle individual,” can prc-omiit.® “ If 
a mansion were sold by the side of a ‘ wukf,’ the appropriator would 
have no right of prc-eni])tion ; nor could the ‘ mootuwulee ’ or superin- 
tendent take it under that right. These two statements are from 
books on the Shiah and Sunni law resjioctively. Under the Punjab Pre- 
emption Act II. of lyOo, s. 13 (1), sevenOihj, the ‘mutawalli’ may 
however pre-empt. “ 


1 Lola Proa Dull v Daiuli Boisiin (1S71) 
7 Beng. L. 11, 42 ; S. C. Lalla Puriag Dull v. 
Bundfy Hoaeiu, 13 W. It. 2i5;.nid, on review 
Jiundey Honsein v. Lalla Puriag Dull (1871) 

10 w. a. no. 

* Pida AU\ Mazaffar Ah (1882) 5 All. 63 ; 
ct. Amajd Ah v. MuMuu Ahmad and tier 
versa. (1895) 17 All. 454 , 15 All. W.N. 95, (1897) 
17 All. W. N. 121. 

3 Imamuddin v. SurjaUi (1894) 15 All. 
W. N. 15. 

* Dtlakuari v. Jagarnath Kxuin (1887) 
0 All. 17 ; Karan Singh v. Muhammad Ismail 
Khan (1885) 7 All. 860; Bhupal Singh v. 
Uohun Singh (1897), 10 All. 324, following 


Phopi Ham V. Rukmin Kuar [18051 
III. W. N. 84; and Imamuddin v. Surjatti 
11P95J 111. W. N. 85. 

PhulmanRaiy.Dani Kaur (1877) 1 All. 452. 

5 Muhammad Yusuf Ah Khan\. Dal Kuar 
(1898) 20 AU. 148 ; Nabiban Ribi v. Shaikh Medu 
(1905) 2 .411. L. J. 775 (in thU casiu she was 
recorded as being in |)u-<scssiun in lieu of dower). 

7 Oandharp Sit^h v Sahib Singh (1885) 
7 All. 184. 

8 Bail. I. 120 (par. 3). 

9 Bad. II. 178; I. 473 (nth). 

10 Bail. I 474 (ff. 12-14). 

11 Jinda Ram v. Husain Bakhsh (1014) 69 
Pun]. Bee. 197 (No. 50). 
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Sbcitiok641h. (4) The prc-emptor sells his own share of the land before he is in- 
tttuitnuiont. formed of the ground for pre-emption ; the right of pre-emption is lost.*- 

(5) S sells land to B, reserving an option to himself to dissolve 
the sale ; then the adjoining house is sold ; S can pre-empt the house 
under Hanafi law (being the neighbour). But if the option to dissolve 
the sale had been reserved by B (and not S), B would have had the right 
to pre-empt the adjoining land. Now if P has the right of pre-empting 
the land he can exercise it, but he docs not acquire the right of pre- 
empting tlie adjoining home, because ho was not owner of the land at 
the time Avlien the right of pre-empting the house arose.® 

((5) Where subsequently to the sale from which pre-emption is 
alleged to arise, a co-sharer sells his share to a stranger, that stranger 
cannot claim and enforce pre-emption under a ‘ wajib-ul-*arz ’ which 
gives the right to co-sharers.3 

(7) P institutes a suit to enforce her right of pre-emption, which is 
resisted and dismissed on the ground that she has no interest in pos- 
session in the land ; she files an appeal, and eight days after, her share in 
the laud is sold iia execution of a decree in another suit ; held, that (a) 
want of possession does not affect the right of joint orvnors to pre-empt ; 
(6) the sale of the share pending the suit, cannot ])rcjudice her rights 
which existed at the time when the suit is filed ^ 

(8) On the 20th of June 1907, P purchased a share in a zamindari 
at an auction sale in execution of a decree. The sale was confirmed on 
the 24th. On the 23id, S sells his share in the same zamindari to B. 
Held, that under the Civil Procedure Code, 1882, s. 316, P acquired the 
share on the 24th, and .so was not entitled to pro empt. But that the effect 
would bo different under the Civil Procedure Code of 1908, s. 65, under 
which the property is vested in the auction purchaser from the date 
of the sale, and not from the time when the sale becomes absolute.® 

(9) Neither the facts (a) that P irrigates his field in one ‘ mahal * 
from a well situated in another ‘ mahal ' belonging to S ; ^ nor (b) that 
P and S have the same burial ground and ‘ chaupal ’ (i.e., village meeting 
place) ^ make P the ‘ kalit ’ of S. 

1 13ail. II. 191, (Jourlh). The .SAaiA;A Iioldi. ^ Hasan Ah v. Mian Jan Khan (1010)33 

otherwise (eeo n. to h. 532 (1)). All. 45. See e. 541D, above; and Sahim Bibi 

i Hed. 500 (col. i. par 3). Sees. 541 a, above. V. Amiran (1888) 10 All. 472. 

3 Sheo Narain v. Uira (1885) 7 All. 635. 6 Munna Lai v. Eajira Jan (1010) 33 All. 

Illustrations (4) and (0) are the converse of 21, 33, 

euoh other. ^ ^hdul Rahim Khan v. Kharog Singh (1893) 

4 Sakina Ribi v. Amiran (1888) 10 All. 472 15 All, 104 : the right to the burial ground and 

(Mahmood, .T.). Dut, semble, where the sale la thautml being common to all the Inhabitants of 
voluntary, it may amount to waiver of right the place, could hardly be referred to u being 
of pre-emption; and see Ram Oopal v, Pior. appurtenances to the ownership of land. 

Sue 8. 641 U, above. 
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(10) P brings a suit for pre-emption : pending ilic suit, a decree Section 541B 
for partition is made on the 1st of July under an application originally lUnttraiions. 
commenced by P, but from which P has withdrawn. On the 9th of July 

the Court dismisses P’s suit for pre-emption on the giound that by 
reason of the partition he is no more a co-sharer in the property ; and 
this is upheld in first and second appeal.^ 

(11) S takes a building lease of a land from P, and erects a house 
on it ; hdd, that P has no right to claim pre-emption as he is neither a 
co-iAarer nor a participator in the appendages of the house, nor ihe 
owner of neighbouring land*— sed qmere. 

See ‘ Fida Ali v. Muzaffar Ali on the meaning of 1 he term ' ‘ .stranger ’ stranger and 
in the Muhammadan law of pre-emption. It has been held that the 
word ‘ khalit ’ is not improperly used to designate in a plaint for interest, 
pre-emption, a ‘ sharik ’ or partner in the substance of a thing ; and if it is 
not clear whether the plaintiff clairas as ‘ sharik ’ or ‘ klialit ’ it may be 
shown by express words, or inferred from tho written statement.* In 
another case it wa i held that ‘ sharik ’ may refer to persons occupying 
other houses in the same mansion.^ On the other hand, a claim as 
* khalit ’ was not allowed to be amended into a claim as a neighbour. 

On the question whether one cc -parcener can claim pre-emption co*paroenet 
when another co-parcener is tho buyer, see s. 527, above, purchasing. 

The territorial extent of the law of pre-emption is considered in 
s. 523 (3), above, and in the footnotes thereto. Under Act X. of 1877, 
s. 310, and ActXXlIl. of 1861, s. 14, certain rights of pre-emption arose 
out of Court sales. 

542. Any person who is competent to hold property comp^iencs 
is competent to pre-empt provided that where the right 
arises imder a contract or custom, it may be restricted to 
persons competent to contract.® 

It has been stated that where the Government has acquired land 
permanently, it does not become a co-sharer in the village to which the 


1 TaSatniA Sustain v. Than Singh (1910) 
32 AU. 607. See also Nuri Mian v. Ambita 
Singh (1010) 44 Cal. 47. 40. 

s Perthadi Lai v. Irashad Ali (1870) 2 N.W. 
100 . 

s (1882) 6 All. 05. Cf. SaUeo r. Badri SaUi 
(1000) 31 All. 610 and Mahomed Tukket v. 
alias KhuOai (1873) 6 N. W. 142. 

4 £ab Prog Dm ▼. Bandi Hussein (1871) 
16 W. B. 866 on review 10 W. B. 110. See 
s. 641B. 


A Oarreeboollah Khan v. Kebul tall MiUtr 
(1870) 13 W. R. 124. 

0 Govitid Bow V. Oirdharee Sahoo (1876) 24 
W. B. 355. 

7 BaU. I. 473 ; 11. 110 (par. 2) ; PufMM V. 
Juggar Nath (1800) l Agra 230 ; Ram Shsiamm 
Bai V. Shiva Doss (1807) 2 Agra 70 ; Jinda 
Bam Husain BaiAsA (1014) 40 Fun). Bee. 
107, 200 (No. 07). 

0 Baja Bam v. Bansi (1870) 1 All. 207. 
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SBOnO]sr542. land originally appertained and the provisions contained in the 
‘ wajib-ul-'arz ’ which deal with sales by co-sharers in the village are not 
applicable.^ 

(Shiah law.) 543 ^ Accordiriff to Shiah law the father or grandfather 

Ouanlian pr => i i •! j 

empungwar mav prc-cmpt tho share of his minor child or grandchild 

property. . • i o 7 

in property which belongs to them jointly ; ^ sea quaere, 
in British India. 


Quardiana The doubt as to the operation of this rule of Shiah law is based on 

trustee. father and grandfather are the legal guardians of the 

property of their minor child or grandchild ; and it is explained that 
their pre-empting the minor’s share is tantamount to jmrehasing it 
( which is ])erinitted according to Shiah law).^ In British India a purchase 
by the guardian of his ward’.s property wonhl not be iierinitted.^ 

Executor. Doubt is c.xpre.ssed on the jioint whether an executor can pre-empt ; 

as regards Shiah law tho question is answered in the ‘ Sliaraya-’ul Islam ’ 
in Mio affirmative. 3 


Pre-emption 
by guardian on 
behalf of ward. 


Avoiding such 
pre-emption. 


544. (1) Tho right of pre-emption may be enforced on 
behalf of [one who is absent," orj a minor or person of 
unsound mind by his guardian, provided that it is for the 
benefit of the ward to enforce it."' 

(2) Quaere, whether where the right of pre-emption is 
enforced by a guardian, and it is not for the benefit of the 
ward, lie may avoid it on attaining majority, or becoming 
of sound mind. ’ 


{2) Priorities amongst Pre‘emptoi's. 

S'oV" Go'^fiarers of the land have priority in the right 

pre-emption. of prc-cmption ovor participators in appendages,® and the 
latter have priority over neighbours.^ Quaere, whether 


t Oaya Smgh v. Ram Singh (1005) 28 
All. 235. 

s Boll. II. 180 (p.ar, 1). See comment. 

» Boil. n. (par. 4). 

4 Cf. the Qiuirdiaii!) ond Words Act, 8. 20. 
See 8. 272, above. 

■> Cf. s. 271, above : Bail. TI. 110 (par. 2); 
it 18 dilllcult to say what tlie reference to an 
absent person Imports. The manager of an 
estate appointed by tho Court of Wards may 
perform the ceremonies and claim pre-emption 
for his ward, Jadu Lai v. (Maharanif Jai^i 


Koer (1912)30 Cal. 91.5 : 391. A. 101 ; 14 Bom. 
Ij. K.430P. 0 . on appeal from Calcutta. 

u lied. .>18, 549 ; Bail. I. 470. See comment. 
Ranrhoddai v. Jagaldas (1809) 24 Bom. 414 ; 
aolnm All K/ian v. Agurjeet Roy (1872) 17 W. 
It. 343 ; Hut Dyal Singh v. Ueera Loll (1871) 
10 W. B. 107 ; Oopal Sahi v. Ojoodhea Perthad 
(1805)2 W. B. 47; Khairuddin v. Oulam 
MohiMddm (1914) 49 Punj. Bee. 147 (No. 43). 

1 Karim v. Priyo Lai Bote (1905) 28 All. 
127; Ghand Khan v, Niamat Khan (1804) 3 
Beng. L. B. (A.O.) 200. 
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generally those whose interest in the land is closer have Secttion 646j 
priority over those whose interests are less close but it has 
been held that a ‘ khalit ’ who is also a neighbour docs not 
have any priority over another wlioisuot a. uei jhbour - sind 
that a co-sharer who is a neighbour [or ‘ khalit ’J lais no 
priority over a co-sharer who is not a neighbour [or‘khaIii’ 1. '' 

(1) J* is joint proprietor of part of the l.ni'l sold, jntd T’,v lia^ .iv'- luuttraUont. 
perty contiguous to tho whole of the land ; Mio righ off’ has ority 

over that of Pa> 

(2) Pa has laid heam« on Iho w.dl of a ncighbouritig house. This 
does not make him a joint owner, bid ho reiuaii. j a neighbour ; similarly 
if two persons are joint owners of a beaui hud on the top of the wall, 
they are o]a.s.sed as neighbours anti ‘t Pa has the right of collateral 
support from the party wall separating his property from that of S, Pa i.s 
onI,y tho neighbour of S, and not his ‘ khalu ’ ^ 

(3) S and P no joint owners of a house m a street ; S agrees 
to sell his share in it to P» ; (a) P has the first rjght of pre-emption ; 

(i) if P waives it, it belongs to the inhabitants of tho street equally, 
without any distinction between those who are contiguous, and those 
who are not, for they are all ‘ khalits ’ in the way , (c) if they all 
surrender tho right, it belongs to a ‘ musalik ’ or contiguous noighhour, 
who is not a ‘ khalit’ in tho way'.^' 

(4) tS t and P are joint owners of a house in Queen’s Road, (a public 
thorouglifaro) with a right of way over a ^irivatc street ; ** Pa owns a 
house in tho said street and lias a right of way over the same ; Pb is 
tho owner of a house situated in the Queen's Road, adjoining ” S and P’s 


1 This seems to be implied in Bail. I. 47(!,(last 
line) “ because they arc more specially inter- 
mixed with it.” Jn decidin'; tliut in largo 
estates neighbours had no riglit of pre-emption, 
hut co-sharers had, Mitier, .T , referred to the 
" very sound principle, m , that tlio riglit 
should be eo-extensivo with the inconveiilenco 
which it is Intended to .ivoiii,” ; (SAciA) Mu- 
hommed Uoasein v. (Hheik) Mohautt AU (1870) 
14 W. ». (F.B ) 1 ; 6 Bciig. 1. B. 41 (penul- 
timate sentence, jJ«r Mitteri J.) ; and Syed 
Amir All says that if P has a right of way over 
tho laud, and Pa lias the right to dischargo 
the water of ills liouso on the laud, or If P 
Is a nearer neighbour than Pa, then in eltlier 
case P has priority over Pa (" Mahomniedan 
Law,” I. 002, no authority Is cited). Cf. on 
the construction of the wajib-ul’*arz: Lakhan 
Singh V. Biahan Nath (1010) 33 All. 209; 


Jaaudu Kami v. Kiindhaiya Lul (1891i 13 .All. 
373 (pro\isiun in irnjib-vU'arz that co-sharer 
or same family to have preccdeiu'u over 
stranger). dlstliiguLshing Bam Prasad Abdul 
KaTm{\»»7)9 All. 513. 

* See ill. (3) ; Karim BaAftih v. Khuda 
liakah (IH<.t4) 16 All. 247. 

J Uoahun Mahomed v. Mahomed Sulecm 
(1807) 7 W. K. 150. 

lied. 549 (col. 1. par. 3). 

5 Kanchoddaa v. Jugnidai (1899) 24 Bom, 
414 ;rf.icar(m v. Priyo r,nl(1905) 28 An.l27. 

6 Bail. I. 476 ; or rather a private way, as It la 
iiota thoroughfare ; Ball. I. 477 «. 8-15; Oooman 
Singh V. Tripool Singh (1889) 8 W. K. 437. 

1 Bail. I. 476-477. 

8 Or a right of watering their vineyards from 
a small channel. 

9 Not on opposite sides of a thoroughfare. 
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SEcmoK 645. house, without participating in the said right of way. — ^Then is 

tikutroHom co-sharer, Pa ‘ khalit,’ and Pb neighbour.^ The same is the case if the 

houses of S and P, of Pa and of Pb are all in the same “ mansion ” 

[compound or enclosure ®], and Pa has the same entrance from Queen’s 

Road but Pb has a separate door [passage] of his own.' 

(6) P, tho owner of land through which the subject of pre-emP" 
tion receives irrigation, has priority over Pa, a neighbour.® 

(6) S and P had certain proprietary rights in an eight annas ‘ patti ’ 
of a certain * mahal.’ S mortgaged his share in the ‘ patti ’ to B and 
Ba, who foreclosed. B’s brother had a small share in the other eight 
annas ‘ patti ’ of the same ‘ mahal.’ Held^ that P was entitled to pre- 
empt, for though the co-parcenary of the ‘ mahal ’ could not be said to 
have ceased, nor those who wore co-parceners in it to have become 
strangers to one another, yet there being a finding that the ‘ pattis ’ were 
separate, a partition by metes and bounds was not necessary, and that 
a private partition, if full and final between the parties, w’ould have the 
same effect on rights of pre-emption as a formal partition.* 

(7) S is entitled to and sells the upper floor of a house together 
with a right of way through the house of a third party P ; Pa is the 
owner of the lower floor underneath S’s floor ; held, that P is a ‘ khalit ’ 
and has priority over Pa who is only a neighbour,® sed quaere ; 

(8) In a ‘ pattidari ’ village the sharers in each ‘ patti ’ have a 
preferential claim to the right of pre-emption in that ‘ patti.’ ® 

As to whether any priority is obtained by the pre-omptor being the 
buyer in the first instance, see s. 627, above. 

This section is based on the following passages : ' “ A ‘ shureek ’ (or 
partner in the substance is preferred to a ‘ khuleet ’ (or a partner in its 
rights as of water or of way ®).” “ * Khuleet ’ means literally ‘ mixed 
with.’ Though rights of water and way are given as examples, it does 
not appear,” says Baillie, “ that a ‘ khuleet ’ in any other right than 
these has the right of pre-emption.”® See, however, s. 541q, and comment 
to s. 641h, above. 

Where the right is claimed under a ‘ wajib-ul-*arz,’ the priorities 
depend upon the terms of the ‘ wajib-ul-*arz ’ which may be on a principle 

1 BaU. I. 476.477. W. E. 233. Of. Fanand Ali v. Alim. 

s See E. Wilson suggests “court." wlteft (1879), 1 All. 272 ; Sangam Bam v. 

■ Chand Khan v. Naimat Khan (1809) 8 Sheobart Bhagal (1882); 8 All. 112; MahiMr 
Beng. L. E. (4.0.) 296 ; 12 W. E. 162. Parihad v. Debt Dial (1879) 1 AU. 291. 

« Digamber MUier ▼. Bam Lai Bay (1887) 7 Ball. 1. 476 (». 1-2). 

14 Cal. 701. 8 "The explanations within parentheses 

5 Ganethi Latt t. Lndhman Data (1878) are from the Hidaya, vol. iv., p, i (413),“~ 
N. W. 31 (custom amongst Hindu residents of Ball. I. 476, n. li 
a town). 9 BaU. I. 476j ; n. 1. 

Maharaj Singh v. Bechook Lull (1804) 1 
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differing from that of general Muhammadan law : see s. 523, above : as, for Seotioit 646. 

instance, priority may be given to share-holders in a ‘ patti ’ then to 

those in a * mahal ’ and lastly to those in a village ; and such priorities ^ 

may subsequently be taken away by a new arrangement. ^ Where two 

separate co-sharers have brought two separate suits claim ! i\g pre-emption, 

there is no necessary priority in favour of the one that has instituted the 

first suit, but a decree may bo made in favour of each plaiutitf in 

respect of half of the property. * 

546. Where the person who has priority in the right on waiver by 
of pre-emption waives his claim (before enforcing it ) n<St“ 
the person next after him becomes entitled thereto ; ® '*'’*”*• 
provided that he has asserted his claim immediately on 
getting information of the sale,'* and his right is otherwise 
established in accordance with s. 528, above. 

(.?) Reciprocal Rights of Pre-emptors Equal in Degree. 

547. Pre-emptors who are equal in degree are, accord- co-ownen 
ing to Hanafi law, entitled to pre-empt the land in equal 
shares, notwithstanding that they are co-sharers holding 
unequal shares in it.® According to Imam Shafi‘i the rights 

of co-sharers are in proportion to their respective shares.® 

The Hanafi rule has been applied to a case of pre-emption 
under a ‘ wajib-ul-’arz.’^ 

(1) S, P, Pa, and Pb own a plot of land jointly in shares of f, iuuanaum». 

J, respectively, andS sells his f share in it. Then under Hanafi law- 
fa) P, Pa, and Pb can each take a J of the part sold, i.e., J of the 
whole ; 

(6) if P waives his claim before it has been enforced the whole 
belongs to Pa and Pb in equal shares (».e., each). 


1 JDaria v. HarMisJ (1009) 81 All. 274; Yad as the one having the prior claim, U both hear 
Bam-y. Cheda Lai (1913) 35 All. 478. of the sale together. 

I SaUt Bam v. Kali Shankar (1905) 27 All. 5 Hcd. 549 ; BaU. 1. 494-495 ; Baldeov. Badri 
496. i7a{A(1900)3lA11.5ig;3faAanrJ Svnghy.LaUa 

• Hed. 540 (col. 1.) ; Ball. I. 470. Aba Yusnl Sheeehuek Lai (1865) 3 W. B. 71 (as to co- 

holds that the person with a prior right ah- sliarcrs) ; (Aftsr) Khtm Korun v. Seeta Bam 

Bolately ezdudes one who Is next after him, so (1870) 2 N. W. 257 (as to nolghbouis). 
that the latter cannot come In at all. 6 Minhaj, 208 (par. 2) (Bk. 18, s. 2.); Hed. 

« He must not wait till be bears of the 649 (col. 11. par. 3). 

waiver : Bail. I. 482 (11. 11-14). So that the 7 Jai Bam v. MahaMr Bai (1885) 7 All. 

Utter »U8t assert bis claim at the same time 720, 728: see comment. 
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Section 547. (c) if P is absent, and Pa and Pb alone claim pre*emption, they 

each take equally {i.e., of the whole), and then if afterwards P appears 
and claims his share ho must get from Pa and Pb each (/.e., a J from 
tho portion coming to each ) and P will not get more, notwithstanding 
that after Pa and Pb had enforced their claims Pa waives his claim. ^ 

(2) S sells land ; and Pa, a neighbour, pre-empts in the absence of 
P (who is a ‘ khalit ’ thus having a claim of pre-emption prior to Pa). 
Afterwards Protum.«i, and if he claims to pre-empt, lie will get the whole 
of the land from Pa.® 

Hanaftand shafl ‘1 Mahmood, J., lias cxprcascd the view that tho rule of Hanafi law 
tim'oi right^ur co-sharer should have an equal share in the land pre-empted, is 

co-owners. in consonance with justice, equity and good conscience, because thereason 
ujion which the law of iire-emption is framed is that tho intrusion of a 
.stranger is disagreeable to the pre-emptioned property. “ This di.sagrte* 
ablenoss," the learned judge continues, “ is not to bo estimated in 
reference to the share in the property possessed by each pre-emptor, but 
in reference to each pre-emptor personally, and I hold that the equitable 
rule is to apportion the rights of the pre-omptors ‘per capita.’ ”3 It 
may however be respectfully observed that Mahmood, J., in speaking of 
“ tho well-known rule of Muhammadan law,” sooms to have overlooked 
that Imam Shaft’ i held a different view ; and, secondly, that a co-sharer 
may have an infinitesimally small share in tho property. It may bo very 
unfair that such a diaror .shoidd claim to pre-empt on terms of equality 
with another co-sharor whoso interest in tho property is substantial. 

548. (1) Where there are two joint pre- emptors, 
and one of them waives his claim, tlie other acquires the 
right to pre-empt the whole land ; ‘ provided that the waiver 
is made before pre-empt’on has been enforced cither by 
the Court decreeing it/ or by possession of the land being 
transferred to tho pre-emptor without such decree ; [after 
being so enforced, the rights of the pre-emptor who waives 
them, lapse, and do not accrue to the other joint pre-emptor].® 
(2) Where one of two joint pre-emptors acquires (as 
above referred to) the right of the other, he must exercise 

1 Sail. I. 404-495 ; Bed. 540-560. somettiing being done (e. q., payment oi the 

» Jinil. 1. 405 (par. 3) ; Hed. 550. price), the 'right cannot be said to be enforced 

a Jin llam v. MahaUr Bai (1885) 7 All. until tiio condition Is fulillled, see ill. (1). 

720, 728. 6 Ibid; quaire, can it bo waived after being 

4 Hed. 54!) (ail. 11.): Bail. I 494. 495 (par. 2) enforced without tho consent of the ot 

s Where the decree Is itself couditional on purchaser ? 


On one Joint 
pre-emptor 
waiving his rlaii 
the otlior joint 
pre-emptors 
becomo entitled 
to whole. 


And must 
exercise tho 
whole or waive 
the whole 
claim. 
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the right to pre-empt the whole land, or must relinquish Section 548. 
it entirely ; he cannot pre-empt the share either only of 
himself, or only of the other pre-emptorJ 

(3) The rules contained in this section apply with the More pr'-Piiiptors 
necessary mutations where there are more pre-emptovs than 
two and where one or more than one of them waives or 
waive his or their claim. ^ 

P and Pa having rights of ])re-eTnpti«'ii equal in degree ( mdci a n aiirauon 
‘ wajib-ul-’arz ’) brought two lival suits to enfof< c their right. Th( 

Court gave to P and Pa decrees respectively having lefercve to a three 
annas and a two annas six pies share, couditifuial'y on their paying the 
price within 30 days ; and directed that ie case t* made default in payment 
Pa should have the right tu pre-empt P's share, on paying the price 
of that share within 1 f> days of uUch <lef,iult, and ‘ vice versa ’ Both P 
and Pa made default in paying within 30 days ; and then Pa jiaid into 
Court (within 16 days of the default by P) the price ot P’s share : held, 

(affirming Mahmood, J ) that Pa’s elaini was inadmissible, as it 
would not cover the whole subject of pie-einption.^ 

§ 8. — Legal Effects of Pre-einpfion. 

549. (1) On the right of pre-emption being enforced, Emct oi 
the pre-emptor acquires the rights, and becomes subject ngS?"* 
to the obligations, arising between the seller and the purchaser pomeruJ°pi"C 3 
under the sale;'' provided that the pre-emptor is not”*”'^®'* 
entitled to the option of dissolving the sale which the 
purchaser has for three days under Muhammadan law ; ® 
but, semhle, he has the options of inspection and defect 
under the said law,® except in so far as the said options 
may be inconsistent with the terms in which the claim is 
decreed by the Court. 

(2) Where the sale lias been completed at the time when Buyer become 
the claim to pre-emption is enforced, the purchaser becomes pre-emptor. 
the vendor, with the pre-emptor as the vendee.'^ 

1 See t0. to 8. 548 ; cf. a. 540, above, and * Ball. I. 473 (par. 3) ; II. 105 {iU. 4-fl.) 
comment thereto. ' Hod. 500 (col. 1. par 2)i 

* Hed. 649 (ool. li); Bad. I. 494, 495 « Hed. 653, (col. 1. par. 4). See comment 

(par. 2). Bail. I 490-491 ; for the sale having been 

» Arjim Singh v, Sarfaraz Singh (1888) completed, the buyer has become the owner 
10 All. 182. ®1 the property. See comment; 
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Section 649. 

Contlngeut 

clisrges. 


Mesne rente 
and profits. 


Trool of title. 


Interest In land. 


(3) The pre-emptor does not become liable for any 
contingent charges incurred by the purchaser, such as 
brokerage, agency, or the like. ^ 

(4) The purchaser is entitled to receive or retain the 
rents and profits of the land during the interval between 
the date of its sale to himself and its transfer ^ to the 
ownership of the pre-emptor.* 

(5) A pre-emptor is not entitled to put the vendor 
to proof of his title to the subject of pre-emption."^ 

(6) It is doubtful whether the right of pre-emption 
creates an interest in the land.^ 


Illttttratians. (j) y agrees to sell to B laud which is mortgaged to M for Rs. 50. 

P enforces his claim to pre-emption, and takes possession of the land. 
P is liable to M for payment of the mortgage debt, notwithstanding that 
P may have had no notice of the mortgage at the time when he claimed 
pre-emption.® 

(2) S sold certain property to B, in September 1908, for Rs. 1,160. 
P had the right to pre-empt it ; but before his suit for pre-emption had 
been barred, B sold it to a third party, Ba, for Rs. 4,000. Hdd, that P was 
entitled to pre-empt the property on the terms of the sale of September 
1 908 (viz. at Rs. 1,150) making Ba a party to the proceedings.’ 

(3) During the pendency of a suit for pre-emption, the purchaser re* 
sold the property in suit, to a person who originally had a pre-emption 
right superior to that of the plaintiff, but who at the date of the sale 
was barred by limitation from enforcing it. Hdd, that the plaintiff’s 
claim was not defeated by the re-sale.® 

emp*tM*takr 3 stated that the pre-emptor takes the property from the buyer, 

from buyer or and not the seller ;® and that the buyer must always be a party to the 

seller. 


1 BaU II. 182 , verbatim. 

* Under e. 551, below. 

3 Deokinandan v. Sri Ram (1889) 12 All. 
234 (F.B.); Mahmood, .T., dissenting, thought 
that the buyer was entitled to the profits until 
he actually obtained possession. Sec also 
Ajmia V. Saldeo Singh (1884) 7 All. 074; and 
Dtonadhan Praead Singh v. Randhari Chowdhri 
(1916) 44 Cal. 675, 686 (PC.); Deo D<a v. 
i{amAu(ar(1886)8All. 502asto inesne pcofitf). 
The point is now specifically covered by the 
form in which the decree hUs to be Iramed. 
See a. 550, below, and comnient thereto. Cf. 
3. 539, ill. (2) above. 

* Satmdra BM v. BagUher Singh (1915) 


13 All. L. J. "11 (the plalntifl alleged that tW 
vendor was enUUed to a much smaUer share in 
the property than ho purported to sell, but that 
it the Court found that the vendor was really 
entitled to the whole property then the plalnttil 
was willing to pre-empt the whole). 

5 Sitaram Bhauran v. Saged Sirajul Khan 
(1917) 41 Bom. 686, 650. 

« Tejpa V. Qkrdhari Lai (1908) 30 All. 130. 

’ XAeftor Chand/ta Bam MoKifc v. NoMn 
KbM Devi (1913) 35 AU. 385 ; Kamla Praaod 
V. Mohan Bhagat (1909) 32 im. 45. 

8 Bamta Pnmd v. Bam Jag (1913) 36 All. 60. 

9 Ball. II. 185 (par. 8) ». 7 ; cf. Bail. 11. 
J76 (ill. 1-3), 183 (par. 2). 
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suit,* but after ho has taken possession of the land, the presence of Section 549. 
the seller may be dispensed with ; * even before he has taken posses- 
sion he is said to be the proprietor, and the seller the posse- -or :* still, if> 
before the sale is completed by transfer of possession to the buyer, the 
pre-emptor claims it from the buyer, he may rccpiire 'he pre-emptor 
to take it direct from the seller.* 

These incidents of pre-emption may have Ixsen in the minds of 
Peacock, C. J.,and Mitter, J.,\vhcn they exprosse<l the view in ‘ Kudrutulla’s 
case’® and Pearson, J., in ‘Chundo v. Alinntodin'* to the oflcct that 
the pre-emptor takes the property from the biiyj'r and that the seller 
passes out of the transaction. Mahmood, J , an<l his eolleagucs held, 
however, upon the texts citfid by him that the original notion under- 
lying pre-emption was different.^ 

The pre-emptor ’s interest in the subject of pre-emption before he 
has paid the amount fixed by tht decr«>i‘ for pre-empt inn in liis favour, 
is an interest, the attachment of which b.'.s been held® to be i)rohibited 
by s. 266 (h) of the Code of Civil Prewedure, 1882. to which s, 60 (m) of 
the Civil Procedure Code, 1 908, corresponds.® 

It has been hold (not without dififcreuce ol opinion) that the (piestion uifect of 
whether the sale is complete so as to gi'’c rise to the right of pre-emption 
must bo determined in accordance with the Mubarumadun law.* Put 
the point with which the present section deals, is the legal effect of 
enforcing the right of pre-emption, and there seems less reason to doubt 
that this must be determined in accordance with Muhammadan law, 
in so far at least as the express terms in which the decree is passed leaves 
any point undetermined. Two of the most important incidents of 
Muhammadan law are referred to in the present section, viz., the 
options of inspection and defect.® The option of inspection i8t)ptionof 
the right (under the Hauafi law) of retract iug from a purchase made 
without inspection. This ojition is only to Ihc purchaser, and not 
to the seller (who, if he has sold an article Iwlonging to him without 
having seen it, is bound by his act) and may bo asserted at any time 
till something takes place repugnant to the nature of it. Imam Shafi*i 
does not recognise this option, for according to him the purchase of an 

I Hed. 653 (col. 1.) ; Ball. 1. 48!i (ll, 26-33). cxpcctoucy of si ^cession by survivorship 
I Hira Lai v. Itamjas (1883) 6 All. 57. or other merely < ontingent or possible right 

s (1870) 4 Beng. L. It. (F.u.) 134 : 13 W. U. or interest ” “ sboU not be liable to such 
(K.i>.) 21. attachment or sale." 

4 (1873) 6N.W.28. See penultimate para- 7 Seee. 520, above 
graph ol comment to a. 524, above. 8 On vrUi-h see Ucd. 255, 258 (Book XVI. 

i Qorakn Singh v.StdA Oopol (1906)28 AU. 383. ch. HI. IV) : see also Balllle, " Moohummudan 
6 Which is in the following terms: "An Law of Sale." 
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Section 649. article without seeing it, is void.* The oi)tiou of defect is the right 
Option of defect, of a purchaser who discovers that th(? article purchased and taken 
possession of by him is defective, to reject the article.* The question 
whether these options can be exercised in Briti.sh India has apparently 
not had to bo considered by the Courts, and it is obvious that the 
Hanafi law cannot bo enforced in its original form under the changed 
condition of modern India. 


When Uie 
IwiU iraurferred 
to pru-emptor. 


Pre-eiuptor 
Insiating on 
decree of Court. 


Form of decree. 


Decree not 
transfcralilc. 


550. (1) The subject of pre-emption^ is not trans- 
ferred to the ownership of the prc-einptor, unless the Court 
decrees the claim to pre-emption ; or possession of the 
land is otherwise given to and taken by the pre-emptor.* 

(2) The pre-emptor may refuse to take possession of 
the land without an order of the Court, notwitlistanding 
that the buyer or seller may be willing to transfer it to him. ^ 

(3) The Courts of British India, in decreeing a claim 
to pre-emption, will specify a day on or before which the 
imrchase money'* shall be paid,'’ and order that on such 
payment possession of the land shall be delivered to the 
pre-emptor, or, where there are several pre-emptors equal 
in degree, to them respectively, in 2 )roj)ortioii, to the right 
of each.’ 

(4) A decree for enforcing pre-emption is a jiurely 
personal one and cannot be transferred.*' 


1 He'd. Book XVI. <ll 111 

2 Hcd. Book XVI. »U. IV 

3 Or the pre-empted propeil.v . Jlcd !iriO 
Bail. I 4«.'.. 

4 Hcd. .">.'>0 : B<iil. 1. 4}<j. ItcfuKil of the 
pre-emptor to take poMicsrioii nould, no doubt, 
1)1' considi’red by the Court in ileulint; 
uitli the <’Ost't. It !•< al^o t>tated thsit the heller 
muht be u parly to a Milt for prc-eiiiptioii, 
DO loni; us pohseshion is not tranhlcrced to the 
piirflwtier,— after wliieh he need not he a 
party. 

It Is a sufficient coinplianee with Mieli order 
to deposit the purehase-money less the costs 
due to the pre-em|)tor ; Jn/irt v. Gupal Sttran 
(iMtl) 1(!A11.3.'»1; Penmmud Ruotv. (Sohauthan 
Suhut (I'JOO) 28 All. 678: 3 All. L J.804; Btchai 
S<ngli V Shamt Hath (1910) 8 AM. J.. notes, 27; 
Ali JIiMim V. AminuUuh (1012) 10 All. L J. 153 
thougli a ditlerent view was taken by Tyrrel 
J 111 lialmakand v. Pancham (1888) 10 All. 400. 

6 Where there was an appeal against the 


ordei thal the inonoi be p.inl uitliin .a month, 
and tx'uding the !i))peal, tlie lime expired, and 
the lowei .ipjiellate Court disiiiihsed the suit 
on that giouiid, hehl, by tlie High Court that 
1 he ilismissal on tins ground \uis wrong, inas- 
much as the < onditioii was itself the Bubjeet ol 
appeal, Khufshfil-ua-uuta v. Ahmunnissa 
(1012) 10 All. L. .1 . .121, 

1 Seeeoiiiment. AiiordiiigtohlriitMulmin- 
Hiadan law, the pun haser iimv lefuse to give 
posxeshion otthe land to the pre-emptor until 
the pre-emptor (lays the piiec for It ; iiotmlth- 
htamling that the Court may have ordered him 
to deliver it ; Hed. 552 (eol. li. par. 3) 

8 But this eannot prevent the pre-emptor 
mortgaging the properly subseiiuently to the 
decree for tlio purpose of paying the prices ; 
Btla Bm v. Akbar Ali (1901) 24 All. 110; 
or even selling It to a stranger and permitting 
him to pay the purchaae-moncy Into Court : 
Bam fiahai o. Oaya (1884) 7 All. 7. See s. 637 
(.explaiiatioH), above. 
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The Civil Procedure Code, 0. XXV. r. 14 contains the form for a Section 1560. 
decree in a pre-emption suit : — decree. 

“ (1) Where the Court decrees a claim to ]irc-emption iu respect of a 
particular sale of property, and the purchase-money ha.s not heon paid int.T 
Court, the decree shall — 

(n) specify a day on or before which the purchase money ‘■■hall !je Payu>entoi 
so paid,! and ” cnsldcratlon. 

(6) direct that on payment’ into (Jourt of such purchase-rar ncy t Delivery of 
together with the costs (if any) der reed against the pluiuuft, 
on or before the day refericd to in clause («), the deii iidant. 
shall deliver possession of the property to the plaintiff, 


whose title thereto shall be ileemed to ha\e .accrued from 
the date of such payment, but fh t, if the purchase-money 
and the costs (if any) are not so paid, the .suit shall bo 
dismissed ith costs. 

“ (2) Where the (hurt has adjudica’^ed upon rival claims to pre- sever.ai claims, 
omption, the decree shall direct,— 

{a) if and in .so far as the claims decreed are equal in degree, that equal in 

t he cla im of each pre-empto'- complying with the provisions ‘leiffee. 

of , sub-rule (1) shall take effect in respect of a proportionate 
share of the properly, including any proportionate share 
iu respect of which the claim of any pre-emptor failing 
to comply with the said provisions would, but for such 
default, have taken effect ; and, 

{b) if and in so far as the claims decreed are different in degree, aifferom 

that the claim of the inferior pre-emptor .shall not take •“ degre«. 

effect unless and until the superior pre-emptor has failed 
to comply with the .said iirovisions.” 

It will bo seen that the form of the decree given above specifically i'nymont 
provides for that being expressly provided for uhich follows a.s the result 
of the substantive Muhammadan law, — in accordance with which the the transfer or 
decree of the Court, and payment of the purchase-money, are necessary 
for the completion of })re-emption.* Thus, on the one hand, where 
after making an assertion and demand «if a claim to pre-emption but 


I Where the appellate Court lii a pre-emption 
suit enhanced the amount di'creed to bo 
payable by the pre-emptor In tlio first Court, 
but omitted to fix any time within whloh the 
enhaneed amount should bo paid, it was held 
that the pre-emptor was entitled to a 
reasonable time for payment and liaving regard 
to the euluinccd amount, As. SUl, the time 
within which It was In fact paid (one month 


and one day after the decree) was reasonable 
and the pliiinlilf was entitled to execute his 
dcoree : Dehi Saraa Tiirari v. Guptar Titcari 
(1914) 39 .Ml. 511. 

* Cf. Dfomdhun Pramd Singh v. Ramdhari 
Chmdhri (1916) 44 Cal 67.i (P.C.), whloh was 
decided on a. 214 of the Code of Civil Procedure, 
1882, whioh. iwwcver, was less elaborate than 
tlic corresponding provision In 0. XXV. r. 14, 
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before enforcing it, the pre-tmptor dies, or forfeits his eJaim (e.g., if h© 
sells the property, the ownership of which gives him the right to pre* 
empt ), the claim is avoided under Muhammadan law ^ ( see however 
s. f)32, above) ; and on the other, the pre-emptor is entitled to the profits 
of the laud accruing after he has enforced pre-emption by payment of 
the purchase-money, 2 notwithstanding that there may he a delay in the 
formal transfer of the land,* but he is not entitled to the rents and profits 
before payment ; ' while again, as soon as the payment is made into Court, 
the money is (so to say) converted into the subject of pre-emption, and 
so can no more bo considered the property of the pre-emptor ;® finally 
oven the pre-emptor's non-compliance with the terms of the decree and 
uon-payiiiont of the ]mrcha8e-money cannot affect his right of appealing 
from the decree/’ 

551. The claim to pre-emption is not affected by any 
act on the part of the buyer purporting to transfer or 
alienate the land, nor by his death; provided that any 
such act takes effect until the Court decrees the claim to 
pre-emption.'^ 

If the buyer B purports to sell the land to JU. the pre-emptor can 
claim it either from B or Ba ; and similarly, if B pur])orts to make a gift 
or ‘ waqf ' of it, or to con\ert it into a mosque or ccmelery, or to let it 
on hire, the prc-emjitor may annul the said acts.^ 

552. The pre-emptor is not affected by any alterations 
in, or additions to, the terms of the contract of sale after 
it has been completed;'’ provided first that according to 
Sunni (but not according to Shiah) law, where, after the 
contract is completed the seller abates the price without 


1 Bail. I, 485. 

* Deo Dal v. Ram Aiolar (1880) 8 \U. 502 
(OldQelil ana Mahinood, JJ.). 

s DeokimmUin \. Sri Ham (1889) 12 All. 
234 (F.B.), derree \c«t^ tin- iiwnprship in 
pre-emptor from date *if pajmenl of price; uiiJ 
•loes not postpone the vesting till lie iililaliis 
possession ; Ruhieo Pernhad v. Muhuii (1806) 1 
Agra (REV.) 30 

* Ucd. 552 (col il. par. 3) the clerree under 
O. XX. r. 14, provides tor this; “who.se tlUe 
shall be deemed to liavc accrued from the date 
ol sucli iiayiucnt.” 

5 The money is no more the pre-eroptor’s, a? 
80 o:i an it is paid Into Court, and so Jiis creditors 


eaunot atlatli il : Abtiun halam v. Willayai All 
(1897) 19 All, 256. Sec however Shto Qopul 
V. Haj!b Khan (1914) 38 All. 398. 

® Sees. 528H, above. 

1 Bail. I. 497 (par. 2) ; II. 185 (par. S) ; 
Hed. 502 (col. i. par. 2). 

8 Bail If. 185 (par. 2). 

9 Ball. II. 182-183 ; so that if the purchaser 
Bubsoqucnllj agrees to pay a higher price to 
the seller, the pre-emptor is uot bound to pay 
the enhunrement, which must he “ considered 
in law ... a gift." SimUarly, If the price 
is abated, the pre-emptor must, accordluff to 
Shiah law, pay to the purchaser the full price 
agreed upon. 
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remitting it altogether, the pre-emptor is entitled to the Section o52a. 
benefit of the abatement ; but where the firice is entirel}- 
remitted, the buyer has the benefit thereof ; ' provided 
secondly that where, after the completion of 11 sale, some »efert m 
defect is discovered in its subject, and the scMc’r agi ecs to 
compensate the buyer for the defect, the pre-empt nr 
is entitled to receive the compensation - 

Explanation . — The right of iire-eniption Is not all- eted » anMiatum 
by the seller and buyer dissolving the con'iact of .'.ale after 
it has been completed,'^ or the buyei- agreeing to pay a 
higher price than was origin, ‘illy agreed upon.^ 

Tho oouverHO of wliat is in tl.c e.i'i)l<nmHon is also referred to, it 
being stated that if the]n'e-oin]>torav i|Hie>' es in the sale, and tlicn the seller 
and buyer agree to eancel it, Ihe pre-einp.or eannot on the ground 
that tho cancellati'.u of th(> sale is a fresh transfer, claim to exercise 
the right of pre-empt ion.® 

553. The purchaser must (subject to ss. 553a to 553e, Tr^-emptor 
below) give the land to the pro-emptor in the same condi- 
tion in which it wji.s when the seller gave possession tliercof 
to the purcliaser. 

553a. According to Haiiafi law, where the purchaser impiovements 
has made alterations or improvements, the pre-emptor 
has, subject to s. 5530, below, tho ojition of either demand- 
ing that the land be put back into its original state, or 
of taking the land with tho said alterations or improve- 
ments, on payment of their valuc.^' 

553b. Where the subject of pre-emption [perishes or] si>bjeci 
becomes damaged after demand^ by the pre-emptor, the 
pre-emptor has the option of enforcing * his claim on pay- 
ment of the full consideration, or of waiving pre-emption ; 

> Ilotl. r,5o (col. i. par. i). to tlie wonl ” ••oinpletcil ” m s. 5o2, above. 

* Bail. II. X87 (par. 4). ■. BaU, II. 18.'. (ff. 1-5). 

3 Bail. n. 184 (par. 3) ; Mahomnl v. 6 Bail. I, 490 . Ho, I 550 (col. ii. par 2). 

Itddha Churn /Wta (1870) 4 Bciiu. L. K. (A.i'.) J J’lie exprc'.sion.', dcmaiuliug and eulorcing 
219; S. V. Bhodo Mahomed v. Badha Churn pre-emption are ot course used here in the aenaea 
BoHa, 13 W. H.. 332. explained In s. 522 (2) (e), abox’e, viz., as refer- 

4 llcd. .>.7j (I'ol. 1. par. 3); see the lootiiute ring to the hi/rtft-i-w/i Iiffrf and tulab-i~tamhk 

46 
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Section riSSB. provided that where the damage is caused by the act of the 
purchaser he is responsible to the pre-emptor for the loss 
occasioned thereby.* 

553c. Acoopding to Shiah and Shafi'i law, where the 
purchaser has planted trees or erected buildings on the 
land, and subsequently pre-emption is demanded, (a) the 
purchaser has tJie option of removing the said trees or 
buildings, and is not obliged to level the ground; (6) and 
if he elects to remove them, the pre-emptor has the option 
of waiving his claim, or paying the full jirice for the land 
after the trees or buildings have been so removed ; (c) if 
the purchaser declines to remove them, the pre-emptor has 
the option (i) of removing them himself, paying to the 
purchaser compensation for any loss that he may sustain 
thereby ; or (ii) of taking possession of the whole, paying 
additional price as compensation for the said lands or 
trees; or (iii) of waiving the right of ]^re-emption.^ 

cuKiMitfi.i 553 d. Where the land has been cultivated, the pre- 

emptor cannot oblige the purchaser to lake up the seed, but 
must wait until the ripening of the crops, after which he 
must pay to the purchaser the full price of the land without 
any deduction for its rents during the said period.'' 


Coinpeiwitioii 
for prc-i'M'.tinK 
defect 

subeeqiieutly 

diiMiveicil, 


553e. Where a defect which existed in the land 
prior to the sale, is discovered subsequently, tlie pre-emptor 
has the option of avoiding the transfer to himself from the 
purchaser; if he elects to exercise it, the purchaser has the 
option of avoiding the sale, or of demanding compensation, 
from the seller and if he elects to demand compensation, 
the pre-emptor has the option of iire-cmptiiig the property 
with an abatement in the price. 


> Ilcd r>j7 (col. ii. p.i,’ 2 ); Bail. II. IK'i, 
180. There is some dissent as to the proviso 
amongst tlie Shiah oiithoritlCH. 

* Bail II ISO (par 2, 3) ; Hed. O.'iO (col. II. 
par. 2 ) , .\bii ViiHuI'ii v\po8ition of llanafl law 
is h) the saine effect 

■» Bail t toe II. 188 lied. 557 (toi. 


i. hi'.t 0 lines) nherc it is st.ated that this is a 
spccml exception to the rule in b. 563a. 

* Bail. Jl. 1')2. 193 (fiqhth). See, however, 
comment to .s. .'540, above, with reference to 
thc.M- options. 

i Bad Ii. 187 (par 4), 103 a. s. 
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554. Where the land is sold on the term that the price Section 564 . 

Sale ou credit : 

is not to be paid until a specified future period of time, the pre- right of 

, . pre-emptor, 

emptor has, according to Hanan and Shiah lav , the option 
of paying the jirice either immediately or at tlu; said future 
period, and in cither case the land is not transferied to 
him until the price is paid ; ’ provided that wlierc the said 
future period is uncertain^ [or unspecifiedj the pre-emptor 
has no option to defer payment, but m list pa.v' it. immc-fli.itely 
if he wishes to exercise his right of pre->‘mption.^ Accord- 
ing to Shafi’i law the pre-emptor has the riglit of taking 
immediate possession of the land, aii(t can delay payment 
of the price until the said future period, * 

8 agrees to soli to li land on the t(‘riiis that the price is not to be UMmiioih 
paid for a year ; P exercises his right of pre- nnption : {u) he has the option 
of paying the price immediately or after a year ; (6) it he enforces his right 
of pre-emption after the land has been transferred to B, ho must pay 
tlio price t(j B, not to S ; (c) if after such transfer P elects to enforce liis 
claim, and iiays the price immediately, then B is not thereby bound to 
pay the price over to 8 until after the expiration of the ycar.^ 

554a. Where, under the circumstances referred to i;iircha«er’M 
in s. 564, above, the pre-emptor elects to pay the price payment to 
immediately, and the land has prior thereto been already 2cteTby 
transferred to the purchaser, and the sale completed, the 
purchaser’s riglit to defer payment of the price to the 
seller is not affected by the pre-emptor’s election to pay 
the price immediately.^ 

555. Where the ground for the claim of pre-emption KxcUaiii;c of 
is an exchange of the land for some perishable object which coSuieSuou 
perishes, the pre-emptor may give to the seller its value in 

lieu of it.’ The same rule applies where the object to he 
given in exchange is such that “ there is no similar to it.”® 

» Eed. 555 ; Bail. 1. 4!)1 ; II. I'JO. > BaU. I. 491. 

* As, for inatanco, if credit ia given " till 6 Bail. I. 401 ; lied. 556 (col. i). 

harvest," or “ the treading out of the corn’" ^ Bail. 1. 488 (par. 2.) 

Ball. 1. 491. S BaU. II. 188 (par. 3) though some Shiah 

» Ued. 555 ; Bail. 1. 401 ; 11. 190. • aiithoriUea hold that in such a rage the right 

4 Ued. Ho (rul. 11 . par. 3). dloPa 
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Section 550. 


Devices 

pernussibk' 


Attitude ol law 
tiiwiirds jirc- 
cmptiuii. 


Instances of 
devices. 


§ 8— Devices for Evading Pre-emption. 

Pre-emplionnot favoured by the Law. 

556. Pre-emj)tioii is not favoured by the law,^ and 
any device may be adopted (which is not fraudulent, or 
forbidden by any law for the time being in force), in order 
to prevent the right of pre-emption from arising, or to 
defeat the provisions of the law in favour of the pre-emptor. 

Compare ss. .'>22, 523, .tbovc.and comment thereto, also s. 6, above. 

“ The right of ‘ shalTa ’ i.s but a feeble right, as it is a disseising 
another of his projierty merely in order to prervent appri'hendctl incon- 
veniences.”* (This is stated to show Avhy it is retpiisilefor the ‘shafi ’ 
witliout delay to disclose his intentions by making the demand, — which 
must bo done in the presence of witnesses, otherwise it cannot be 
afterwards proved before the Qazi). In Madras pre-emption has been 
held to be ojijioscd to justice, equity and good conscience (see s. 5, 
above). Nevertheless. Imam Muhammad considered evasions abomin- 
able, though Abu Yusuf did not take that view. Mahmood, J., in 
his elaborate judgment in ‘ Gobiud Dayal v Inay.vtullah ’ “ has sup- 
ported the existence of pre-emption, and ajjparcntly disclaimed the pro 
position contained in s. o5(). 

The following device's are mentioned in Hie lexis . * (0 transfer in 
the form of a ‘ hiba bilMwa/.,’ (not of a sale) -the land being nominally 
the subject of gift, and the consideration the ‘Hwa /, •> (2) giving a 
portion of the land to the purchaser prior to sole hy way of gift or 
‘ sadaqa,’ demarcating or dividing it olf with a right of way thereto^ 
common to the seller and iiurehaser , (3) sale of trees on the land with 
their foundations to the purchaser, thus making him a co-owner of the 
land with pi iority over either a ‘ khalit or a neighbour ; (4) [ostensible 
statement of the consideration at a ligiire higher than that really 


I See loinmeiit. V-i Ajatb Xulh v. M'llhutn 
Praiaii (1880) ll Ml. 104 imiy bf imutioned 

a lied. 050. (ited iii Ram Charv.t v .Ni/r(i-c 
itl«Wrm(1870)4 lli-iig L It. (A C ) 210 . 1.1 W 
It 200 . and hW! DatouWiffi V C’ftuiHlffidOlJ) 38 
Bom 183, 187; Nusrut Rent v IJmbwl Rhyr Htbte 
and Olliers (1807) 8 W. B. 300 ; Ali Muhammad 
V (1870) 1 All 283; Kiutratulla 

V. Muhiin A/o/iu« (1870) 4 Bciiit L. It. 

tKD) 134; 13 W. It. (rll.) 21. 

* (18S.'j) 7 All. 775 (F H ) (ad Jilt). 

* Bail. 1. 001-500, II. 100-107; Hud. 503. 

> As the 'niaz must he aaiccd upon ut tlic 


null’ of tin- lub't It, VMiiilil not be n hiba bit Hwaz 
blit bp lurried into .i btba bn sharl ul-’iwaz to 
whlrh pre-emption would applj ; see 8. 525 
lU (I), 526, abn\p. Wliere Hie Iraiisler was dls- 
nivercd lo be i Pally a sale, though disguised as 
.1 gift, pip-Puipl,ion was .illowpil : Chtragh Din 
V. AUnh Doi(i!M(i) 5l Jhmj. Itpp, 208 (No. 70). 

6 This H neie.'.sarj under llanatl law In 
order Hurt the gift may be void under (he 
doutiiiic ul mtuitu '. 

^ The right of way makPH the granfpe a 
iha/il, thus giving him piioiUy over a iieigli- 
buur. 
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agreed upon ; and subsequent composition of the price ostensibly agreed Skotion 556, 

upon for an article of the value of the real price] ; ' (5) [declaration that 

the sale is invalid or with an option to the seller] ; (6) loavi ig unsold a 

strip of land along the boundary of the pre-omptor’s land, so that 

his land actually docs not adjoin the portion sold.^ 

It has been held by the Allahabad High Court that the claiiu of 
a co-sharer to enforce pre-emption may bo dcfcatotl if before a suit is 
brought for enforcing pre-emption the buyer sells back the properfy 
to a co-sharer of the seller. 3 

§ 9. — The Punjab and Oudh Laws Acts. 

557. Under the Punjab ‘ and the Oudh ‘ Laws Acts, Pre-emptioa 
the right of pre-emption is presumed to exist in all village acu"*'’* 
communities and extends to the village-site, and the houses 
and lands within the village boundary, and is enforceable 
in accordance with the terms of the said Acts within the 
said limits. 

The portions of the Punjab Laws Act (IV. of 1872) referring to pre- Punjab and ondu 
emption are sot out below, the terms of the Oudh Laws Act (XVI IT. of 
1870), where they differ, being given in footnotes : — 

9. [6] 3 The right of pre-emption is a right of the persons herein- R'sbiof pre- 
after mentioned or referred to, to acquire, in the cases liereinaftor speci- 
fied, immovable property in preference to all other persons. “ It arises 

in respect of sale (whether under a decree or otherwise) of immovable 
property and of foreclosures of riglits to redeem such property.” 3 

10. [7] 3 Unless the existence of any custom or contract to the 
contrary is proved, such right shall, whether recorded in the settlement- 
record or not, be presumed — 

(а) to exist in all village-communities however constituted, and 

(б) to extend to the village-site, to the houses built upon it, to 

all land and shares of lands within the village-boundary, and 
to all transferable rights of occupancy affecting such lauds. 


t Uttie the pre-emptoi would be entitled 
to pre-empt on the terms of tlie real coiitrart 
of sale, and not the ostensible or fli tiUous one. 

> This device can defeat only a neighbour ; 
besides it is imperfect, fur it leaves the strip 
undisi^sed of : Bail. 1. SOO, ». 

» Narain Singh v. Purbal Singh (1001) 23 
All. 247. Contrast with this Kamta Praiad v. 
a/ohan JBhagat (fOOO) 32 All. 43 ; Khefinr Chandra 


V. A'obia Kah{l9\Z) 35 All. 385. 

• Figures or words enclosed in [ ] do not 

form part of the Punjab Laws Act (but only of 
tlie Oudh Laws Act). 

j Figures enclosed in [ ] refer to the Oudh 
Laws Act. 

6 Words enrlosed in " ” do not form part 
of the Oudh Laws Act (but only of the Punjab 
Laws Act). 
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Section 557. 

Its existence 
In towns to be 
proved. 


Devolution of 
right when 
property to be 
sold or foreclosed 
is situate witliiii 
» village. 


Devolution of 
right when 
propertv to bo 
sold or foreclosed 
is a propiietiirv 
or under' 
proprietary 
tenure. 


11. [8] * The right of pre-emption shall not be presumed to exist 
in any town or city or any sub-division thereof, but may bo shown to 
exist therein, and to bo exercisable therein by such persons and under 
such circumstances as the local custom i>rescribo8, 

1 2. * “ If ^ the property to be sold, or the right to redeem which is 
to bo foreclosed is situate within, or is a share of, a village, the right 
to buy or redeem such property belongs, in the absence of a custom to 
the contrar}', — 

(a) first, in the case of joint undivided immovable property, to 

the co-sharers ; 

(b) secondly, in the case of villages held on ancestral shares, to 

co-sharers in the village, in order of their relationship to 
the vendor or mortgagor; 

(c) til irdly, if no co-sharer or relation of the vendor or mortgagor 

claims to exercise such right, to the landowners of the patti 
or other sub-division of the village in which the property 
is situate, jointly ; 

{(i) fourthly, if the landowners of the patti or other sub-division 

I The llgarca enclosed in [ ] refer to the * Words enclosed in “ ’* do not. form part 

Oudh Laws Act. of the Oudh Act but only of tlio Piiniab Act. 


* Sect 18 of the Punjab Act is so different from tlie corresponding section [ill of the Ondh Act 
tiiat the two ha\o to be separately printed The Oudh Iaws Act, s. i>, is as follows 


9. If the property to be sold or foreclosed is a proprietary or 
under-proprietary tenure, or a share of such a tenure, the right to buy 
or redeem such property belongs, in the absence of a custom to the 
contrary, — 

Istly, to co-sharers of the sub division (if any) of the tenure in 
which the property is comprised, in order of the relationship 
to tho vendors or mortgagor ; 

2ndly, to co-sharer.s of the whole mahal in the same order ; 

Srdly, to any menifxir* of the village-comniiinily ; and 

4thly, if the property bo aii uiuler-iiropriotary tenure, to tho 
proprietor. 

Where two or more persons are equally entitled to such right, the 
person to exercise the same shall bo determined by lot. 


» B g., a person holding an under-proprietary 
Interest in a tmkal wild by the Court of Wards 
on behalf of (lie proprietor of the mahal'. Jhig 


mjai Si)igh v. Deputy CommissUmtr of Oonda 
(11102 ) 24 All. 42 (K.B ) 
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make uo joint claim to exercise such right, to such land- Sbotion 657. 
holders severally ; 

(f ) fifthly, to any landholder of the village ; 

(/) sixthly, to the tenants (if any) with rights of occupancy in 
the property ; 

(g) seventhly, to the tenants (if any) with rights of occupancy 

in the village ; 

“ Provided that when the property is land, to the trees standi ig 
on which the Government is cntitletl, such right belongs to the Lv-i;tcn- 
ant-Governor of the Punjab in preference to all other persons. 

“ Where tw'o or more persons are equally entitled to such right the 
vendor or mortgagor may determine which of tlxem shall exercise the same. 

“ Nothing ill the former part of this section shall be deemed to 
affect the Punjab Tenancy Act, 1887 , section 53 ; but if a landlord refuse or 
neglect to exercise the right conferred on him by that section, such right 
belongs, first, to the tenants (if any) with rights of occupancy in the 
property concerned, and secondly, to the tenants (if any) with rights of 
occupancy in the village in which such property is situate.”^ 

13. [10]* When any person proposes to sell any property, “ or ^ Notice to pte* 
to foreclo.se the right to redeem ”3 any property, in respect of which 

any persons have a right of iirc-emption, he shall give notice to 
the persons concorued of the price at which he is billing to sell such 
property, or of the amount due in respect of the mortgage, as the case 
may bo. 

Such notice shall be given through any Court within tlie local limits 
of whoso jurisdiction the property or any part thereof is situate , and 
shall be deemed sufficiently given if it be stuck up on the chaupal or 
other public place of the village, town, or city in which the proiierty is 
situate. 

14. [11]* Any person having a right of pre-emption in respect of any Loss of right 
property proposed to bo sold shall lose .'«uch right, unless withm tliree pic-emption. 
months from the date of giving such notice ho * pays- or tenders 

“ to t the person so proposing to sell the price afore.said or the fair market- 
value of the property or deposits the same in the Court from which 
the notice issued. When any money is so deposited, the Court shall give 
notice of such deposit to the vendor or mortgagor as the case may be.”* 

I Worilsi ohclosetl in “ " do not lorm part dn^cs a mortgaije upon ” 

of the Oudh Act, but only of tlic Punjab Act 4 For Oudh I.aws Act, read ■ " or his agent 

t Flgutoa eucloacd in [ J refer to the pays or tendera the price aforeiaid to the person i 

Oudh Laws Act. so propoelug to sell.” 

0 Oudh Laws Act read: “or when he fon- 
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16 [12]* When the right of pre-emption arises in respect of the fore- 
closure of the right to redeem “any* property ”•* any person entitled 
to such right may, at any time witliiu three mouths after the giving of 
the notice required by section 13, [10]* pay or tender to the mortgagee 
or his successor in title the amount specified in such notice, or the amount 
really due on the footing of the mortgage, and shall thereupon acquire 
a right to purchase the property. 

On completion of the purchase, the poison exercising the right of 
pre-emption shall be Ixmnd to pay to the mortgagee or his successor in 
title the amount .specified in such notice, together with interest on the 
principal sum secured by the mortgage, at the rate specified by the 
instriinient of mortgage, for any time which has elapsed since the date 
of the notice, and any additional coats which may have been proiicrly 
iucuricd by the mortgagee or his successor in title. 

16 . l 13J* .liny person entitled to a right of pre-emption may bring 

a suit to enforce such right on any of the following giounds, (namely) : — 

(rt) that no due notice was given as reciuired by section 
13 [10] ;t 

(6) that tender was made under secliou 14 [11]* or section 13 
[12]* anil refused ; 

(c) in the case of a sale, that the pxice stated in the notice was 
nut fixed in good faith ; 

(</) in the case of a foreclosure, th.vt the amount claimed 
by the mortgagee was not really iluo on the footing of tho 
moitgago, “ or was not claimed in good faith, “ or 
that it exceeds the fair market-value of tho property 
mortgaged. 

If, in tho case of a sale, the Court finds that the price was not fixed 
in gooil faith, the Court shall lix such price as appears to it to be tho fair 
market-value of the properly sold. 

If, in the case of a foreclosure, the Court finds that tho amount 
claimed by .the mortgagee was not really duo on the footing of tho mort- 
gage, or that it was not claimed in good faith, or that it exceeds the fair 
market-value of tho property mortgaged, the amount to be paid to tho 
mortgagee shall not exceed what the Court finds to be such market-value. 

16 a. “ When* any suit is instituted under section 16, the Court may 
in its discretion require tho plaintiff to pay into Court the price of market- 

' 1 Ifiurcs ciKlosed in [ ] leiel to tliCOudli OudL Atf, but rndy ul the riiiijub Ait, 

lia>i8Ait. 3 Oudh Laws Act read: "a mortgage.*' 

2 Vtoidbin “ " do not lorlu rait of the « for Oudh Jbawi Act read: "and.” 
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Value of the property, or, in the case of a right to redeem property, the Section 567. 
amount really duo on the footing of the mortgage, and, if such requisition 
is not complied with in such time as the Court directs, m. y reject the 
plaint.”* 

19 . “ In* case of sale by joint owners, no poi-.^t>i) v.(io has betm a vsrty to Bale by 
party can withdraw his own share and claim a right of pre-emption as ow“e»* 

to the rest.”* 

20. ” In* villages in which the chakdari tenure iJrevaih, the <’ 0 - 
sharers in a well have a right of pre-emption a.s to -hares in s>u'U well 
in preference to a general proprietor in any such \ iu.tge having )io share 
in the well but merely receiving a haq zamindari from thechakdars.”* 

The Oudh Laws Act, ss. 14, 1.5, provide th i.tthedccreo stiall specify of payment: 
a day for payment, and that if payment is not made on that day, the 
right of pre-emption will be lost. These scctioms are unrepealed undrr chakdari. 
though the Civil Procedure Code provides ihe same now (see s. 550, above) 
and the sections corresiionding to them in the Punjab Laws Act 
(ss. 17, 18) have been repealed. 

1 Wordu cnclo«ed in “ ” do not form Punjab Laws Act. 

part 111 the Oudh Laviit Act, but only of the 
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§ 1. — Preliminary. 

558. In this chajjter unless there is something repug- 
nant in the subject or context, — 

(1) “ Probate ’’ means the copy of a will certified under 
the seal of a Court of competent jurisdiction with a grant 
of administration to the estate of the testator. ^ 

(2) “ Executor” means a person to wlioin the execu- 
tion of the last will of a deceased person is by the testator’s 
appointment confided. ^ 

(3) “ Administrator ” means a person appointed by 
competent authority to administer the estate of a deceased 
person where there is no executor. ^ 

(4) “ The estate ” means all the property of any des- 
cription whatsoever which a deceased Mussulman owns at 
the time of his death, and in which his interest is not limited 
to his lifetime. 2 

(5) “ The deceased ” means a deceased person whose 
estate has to be administered. 

(6) In the illustrations the deceased is generally 
referred to as P (propositus) ; his heirs as H, 11a, etc. ; his 
creditors as 0, Ca, etc. ; transferees of the assets of the 
deceased as T, Ta, etc. Italic letters refer to females. 

The executor in Muhamiuddaii law is called the ‘ wasi.’ The word is 
derived from the same root from which ‘ wasaia,’ (or will) is derived, and 

* Verbatim from ttia Probate and Adminutra- vu., after tlie fuiioral expenses and debts have 

tiuii Aut (referred to in the footnotes as to this been paid ; (c) in tlic flnal chapter (on Inherit* 
Chapter as P. & .V. Act) s. 3. ance) it means wliat is left over after the funeral 

* The word *' estate ” Is used in this work in expenses, debts and Icijacies have all been paid 

one of llirco meanings : (a) In this chapter (».«., • In the footnotes to this cliapter the Probate 

for the purposes of administration) it means the and Administration Act is referred to as P, Jt A. 
gross cstati' ; (6) In the next chapter (i e., for Act. 

testamentary purposes) it means the net estate, 
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means “one who is recommendcrl,” and denotes the administrator ap- Section 668, 
pointed by the Court, as well as the executor appoinlc*d by the testator. 

659. The law applicable to the estate of a deceased Law cover ning 
Mussulman is the Sunni or Shiah law according as he Mnamlnian. 
professed to bo a Sunni or Shiah at the time of his (h>ath.’ 

The Probate and Administration Act applies to all Mussul- 
mans, and takes the place in Briti.'ih India of tlu' Mnh tm- 
madan law on all points covered by llie sahi Act. 

The general principle that the rights and lial.il it les ol the dcceasofl Miihammadai. 
should, as regards third parties, be left, as far as ])ossii)|.‘ in the oame 
state in which they would have been ha<l h(* c mtinued t(' live, io subject expenses, 
to certain necessary exceptions. A simple uilo of chronological priority g’ 
cannot be apyilied. According to pure Muhammad.in law, there are 4 inhi‘Ttt*nce. 
four distinct purposes to which the estate of the deoeH,se'l is successive- 
ly applicable ; (1) his funeral expenses. (2) his debts. (3 his logaeies, 

(4) the claims of his heirs 'I'he Muiiammadan law has now been re- 
placed by the Probate and Administration Act, .ss. 101-10."). the effect probate Act. 

of which is that funeral expenses ought to he paid before all debts ^ 

, r . . 1 , expense*. 

(s. lOl) ; that expenses of judicial proceedings for obtaining Probate 2 . judicial 

or I^otters of Administration ought to bo iiaiil next (s 102): that procrodings. 
the wages for sorvico.s within throe months of the death of the deceased 4 Legneie.* 
ought next to bo paid (s. 103). Under .< 104- “Save as aforesaid no 
creditor is to have a right of priority over another But the executor 
or administrator shall pay all such debts as he knows of, including his 
own, equally and rateahly, asfarasthcassctsof thedecea.scd will extend.” Eqn.u and 
“ Debts ^ of every do.script ion must he paid before any legacy ’’ (s. 10.5). payment 

560. According to Hanafi law, debts of which there is Debt* acknog^, 1 
no proof except an acknowledgment by the deceased while ISSb^.l 
in death-illness (‘ marz-iil-mant ’)•*’ are postponed to all 
debts of which there is other proof Quaere, whether 
this rule of law is abrogated in British India by the Probate 
and Administration Act or otherwise. 

I See s. 7, abovo. " debt " in *. 50.1. ir'low. 

» Ball. 1, 083, Minhnj, 240 (Dk. 28, *. 1) i On nvnz-ul-muut seo s. 359 Sxplnnation and 

3 Sec Ball. 1, 82.'l-024. comment 

* Tlie “ proper (lower " of a widow of the 6 Bail. 1. 040, 084 ; Hed. 430-438, 084-085 • 
dcoeased lias to bo paid as a debt, and not a cf. MDOiaJ, 188 (Bk. 15, s. 1) as to ’sijafi*! law 
legacy, though he may have married her in which is ditfereut from Uanad law, 

4eath-Hiness: i. 108; cf. footnote to the word 
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This rule of HanaH law seems in one of its aspeots to be a portion of 
the substantive law of wills: the acknowledgment of a debt, when fieti» 
lions, is hardly distinguishable from a legacy. It need not of course 
be fictitious, and may refer to a debt which is not capable of being 
proved in Court, or of moral obligation only. Sir R. K. Wilson, in con- 
nection with the favour shown to such acknowledgments, refers to the 
“anxiety of Muslims not to run any risk of sending a dying man before 
his Maker with his just debts undischarged.’** The same considerations 
made the Muslim lawyers hold that the release by a widow of her dower 
even to a deceased husband, “ is valid on a favourable construction 
of the law ’Phe strength of feeling in the minds of Mussulmans in 
this matler can be undenstood by referring to the Quran II. 280-280, 
and to the traditions •’* in which the Prophet is reported to have refused 
to pray over those who died in debt without leaving any means for 
paying it, until their creditors’ claims wore provided for, and to liave 
said that “ even martyrdom repeated thrice would not atone for debt 
undischarged.” 

When the testator acknowlof^cs a debt on his death-bod, and there 
is no other proof of the debt, it ranks, in regard to priority, under Hanafi 
law, midway between a legacy and a debt ; it is of no elfcct if it is in 
favour of an heir (except under the Shiah ‘ Ithna'ashari ' law) ; on the 
other hand, as regards strangers, it is effectual apparently against the 
whole and not merely a third of the estate, having priority over legacies ; 
this priority must bo attributed partly to the anxiety referred to above, 
that debts should be discharged, and partly to the fact that shouhl the 
jicknowleclger recover from his illness, the liability will remain on him 
to discharge the acknowledged <lebt to the full extent : it will not be in 
the nature of a ‘ d«>uatio mortis causa.’ * See s. 600, below, and illustra- 
tions thereto. 

§ 2.— Representatives of a Deceased Mussulman, 

561. (1) The executor or administrator (where there 
is any) of a deceased Mussulman is liis legal representative 
for all purposes in British India.® 

> "Anglo-Muhamniadan Law '’(3rd ed.) s. 286. 5 P. 4 A. Act, as. 4, 88 ; cf. (Mirza) Kurrut- 

* Unll. I. .544 and 544, n. ul-ain v. (Namtb) NaauU-ud-Dowla (1906) 33 

» Mhhent-ul-Mamlnh, Book XII, Cto. 9, Cal. 116; 32 I. A. 24; 7 Bom. L.K, 870. TlW 

parts 1, n and 111. executor enn tliorefore hrH the property of 

* Ct. Justin. IT vll, 1, on (fonationr* morttt tlic doccawd for VUe purpoac of paying ofl his 

eauM, with the very apt quotation Irom lloioer debts: Abdvl Majeelh v. KrUhmmaehaTi/lr 
there cited. Cf. s. 349, above. (1910) 40 Mad. 243, 248. 
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(2) Where the deceased dies without appointing any Section 561 . 
executor,^ and no person obtains letters of administration 

to the estate, 2 the whole of it dcvolvo.s, as froiii llie time 
of his death, upon his heirs, in severalty^ in proportion to 
their respective rights of inheritance,^ and .subp-ut to their 
liability to pay (in the same proportion),'' out of i lieir sh;.* ('S 
ill the estate, the charges referred to hi the Trobato and 
Administration Act, ss. 101 — 104, and subj ct also to -he 
legacies (if any) validly bequeathed b\ him.' 

(3) According to Hanati law tlio exi'ciitorof a deceased sm.oss.ir to 
person may validly appoint a secee^sor to himself tor “to’, 
carrying out the purposes of the will under which he was 

made executor.'' lu the absenei' ol such a[q)oiiitment, 

Abu Yusuf holds that the right devolves inion llu' survivors 
of two or more executors ; Abu Hanita and Imam Muham- ^ptor. 
mad hold that an apiilication to the ('ourt is necessary tor 
its directions.*’ 

(4) In accordance with 8hiah law the executor „i,iah idw. 
may be authorised so to appoint a successor to himself, 

but, in the absence of being so authorised, the better opinion 
is stated in the ‘ 8haraya’-ul-lslam ’ to be that he cannot 
validly do so.^® Where there arc several executors, and 
one of them dies without validly appointing a suce.essor 
to himself, the right under 8hiali law devolves upon the 
survivors,” and it is stated to be doubtful whether the 

1 If an eM’iiitor IS tin; r. Ait elnnuii (liiKiMii Ma.l lUa. 253, (f>rr Alnlur 

applifri, whothci probate has been obtained or K.ihnii, •!.) See v I'ltfif I'mma' 

not : (Sliiofr) Moosa v (*7i«U) Jii,sa (ISSt) i/iabai. (l‘»02) 2« Mad. 7:U, 7:S'.». 

8 JJotn 241, 255, 2.70. • I’f B/iolaimlh v Mtiqbul un-iiMa (1903) 

* tlf. Hakim v. Muhammad lihuk (IPIO) 37 2b Vtl, 28. 

Cal. 1830. Uurina th.i lutccval tliat iiuist /’irt/ii i’al Homh \ Uusniui Jan (1882) 

elapse between tlie death of the dui.-ased, a ml t -Ml- 301. 

the grant .)f letters of adininistrati.ju, (he h.'iis ' Amirl}ulhiu\ liaijiuUh Hinrjh (IS0\) 21 C&l 
(it would seem) IniU.illv veple^ent the estate, 311. 31.7 ; Ja/ri \ AiiurflSSj) 7 .Ml. S22. 842. 

but on the grant of the letters, the rights of the s Bail. /. 07 2 (par. 4) , Uafeez-mr-Rahman 

administrator relate ImicI, I.i the .leatli of the v Khailim Uo-sscin {IS71) 1 N. W JOO. 
deceased:!* A* A. Aet.ss. i j, i.'i ■> aid. I 071 (iwr 2, 3), Abu Viisiif holds 

a AbUtU Klmiicr v. dhidambaram Cht-Unjar tliat the surviior may a.'t by htinsclf after 
(1009) 32 Mad. 270 ; Abdiif Majirth v Knohm- the death of ills isille.ague, jiist as one of several 
mac/wriar (1010) 41 Mad. 213, 2.74. co>e\cculors may aet alone during the hfctim 

4 JaSti Begam v. Awir Muhammad Khau of the others 
fl885)7All. 822;uf. 2/a«anii/iv. Mchdi Husain *0 Bail. if. 250 (par 5), 249 (pat. 3). 

(1877) 1 All. 533 : Abdul Majeeth v. Knshnama- n Bad. 1 022 , it. Minhaj. 267 (Bk. 20, s. 7.) 
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Court has jurisdiction to apjioint a successor to a deceased 
executor so long as there is any surviving executor.^ 

(1) Tsays to R, — ^(a) “thou ai-t my ageut after my death;”® or 
(6) “attend to my children after me; ” or (c) “pay my debts,” being 
then in a death-illness;-* or (d) “to thee is the hire of 100 ‘ dirhams ’ 
on condition that thou wilt be my executor ’ — R is executor in each 
case, and in (d) ho is also an uncomlitional legatee of 100 dirhams.* 

(2) T makes a will giving shares in his oropei-ly t(j his widow, soti 
and grandchildren, and to charity, and direc-ts that llie son “ should 
continue in possession and occupancy «>f the full sixteen annas of all 
the estate. . . All the matters of management in connection with this 
estate .should nt'ces.sarily and obligatorily re.st ‘always’ and ‘for 
ovei ’ in his hands.” Kealso purjmrts to rc.strict the right of alienation. 
The son n-tains possession and management till bis death. Held, the 
.son’s son cannot prevent the plaintiff, a .shareJ’, from taking the full 
proprietary right in it.-'’ 

(3) Pexecutesa bond in favour of (', and then du-s. leaving If and Ha 

as his heirs. C sues H ami Ha, describing them as PV representatives, and 
also as being in pos.se.s8ion of his estate H and H v ai-e not. proxTd to bo 
in possession of the c.stalc that the .'■■uit .sliould not on that account 

be dismissed, but a decree ]»assed for payment out ol the ])roperty of 
P, and if there is no such property, tin- dectw will r(!main unsatislied ; 
costs to be paid out ol the estate (if an.> ), and not by H and Ha 
personally.*' 

Except for the devolution of ihe property upon t he lu-irs, most parts 
of the law of administration are adjective law, and Muslims must accord- 
ingly be governed by the British fudiaii, and not by the Muhammadan 
law of administration ^ The Imlian lSucce.ssion Act, ss. IST.IUO, 23‘J, (not 
having been incorj)orated in the Probate and Admini.st ration Act) do not 
apply to Muslim.s, who arc eonse<£uently under no neco.ssity to apply 
either for iirobate, or letters ol adjnini.-itratiojt (see s. 563, below). - 


> Bail. II. 2o0 (pat.5)r 240 (par. :<). 

* Bail. I. 622 : 1 - 1 . Minhaj. 267 (Bk. 29, a. 7). 
» Ibid. Baillle translatca man lib-rally hy 

“ aickuoBS ” ; iii legal language that word 
means man-ul-nMut, as stated in the ‘Alumgvi. 
SCO also Biamitlah Begam v SMr Bano Begam 
(1913, Sep.) 18 Ind. L. J. 170, 184. 

* llnd (U. 4-6). This Is contrary to the 
Indian Succession Act, s. 128, which applies to 
Hindus but not to Mussulmans. 

•> Muhammad Abdul Majid v. fdivma Bihi 
U885) 8 All. 80 ; 12 I. A 759. 

Madho Bam v. Dilbw Mahal (1870) 2 


N. W. 149 ; c-f. the following, quoted from Uiu 
(Jan Khan in Jujn Begam v. Amir Muhammail 
Kbau (1885) 7 All. S22, 841 : “ If the debtor has 
died witliout leaving any property In the liands 
of the heir, even then the heir will be (implead- 
ed as) detcndanl, lor the claimant of the debt 
(that M, the creditor), and evidence will bo taken 
and di-erec mil be passed as to the debt, in 
order that the creditor may take any assets 
of the deceased which may be discovered." 

^ Jafri Begam v. Amir Muhammad Khan 
(1.S85) 7 All. S2', Sl-2, (ver Mahmood,’J.) 
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Whoro there is no oxccntor or administrator, the heirs become the Section 561. 
legal representatives, and they administer the estate, taking the place 
of the executor or administrator.* heirs. 

The Privy Oouncil have stated that the rules applicable to heirs of 
a Mussulman when they represent his estate “ are In acenrdance 

with the Knglisli law applicable to heirs and rleviseos iii- (o real estate, 
and to executors as regards personality.*’® It has, however b-'en 
held that the heirs arc not hound to xiost pone t he di.st rihiit ion of the i ■ .u o 
t ill all the debts are ])aid.® 

Persons who represent a oeceaseo Mussulmvs 

1. When a Mussulman dies leaving a will- - 

( 1 ) The executor is t he legal represent ative — 

(«) as to f)np-tliird of the property for purjioscs of the will, 

(/>) as to the rest as a bare trustee * forthcheiis 

(2) The executor may, but need not, obtain ])robate — 

(a) if probate is obtained he represents the estate for all 

purposes, as st ated in clauses (a.) and (6) above, 

(b) if probate is not obtained, he cannot sue for debts — for 

the inirpose of suing for debts- - 

(i) in the Presidency towns other than Bombay, probate 

is required ; 

(ii) in the city of Bombay, probate, ora certiheate under 

Bombay Regulation Vf 11, of 1827 is required ; 

(iii) in the Mufassid,’’ probate, or a certilicate under the 

Succession Certificate Act, or (in Bombay) a certificate 
under the .said Regulation, is require^!. 

TI. When a Mussulman dies inte.statc — 

( 1 ) t ho estate devolves on the heirs, who are t he legal representatives; 

(2) letters of administration may, hut need not, ho obtained — 

(rtl if they are obtained, the administrator represents the 
estate for all purposes : [cf clauses (o) und (6) above ; ] 


I Ib.; ct.naxn» Ali v. Mehdi All {1877),AU.!>33; 
secalwi PfioliituUh v. MaqbtU-uiMtism (1003) 
26 All. 28. 

* And thPir Lordships relor to SiiRden’s 
" Vendors anil Purchasers ” (1862) p. 605, and 
Williams on Kxeentors, p. 872 ; Bazayet Jloontin 
V. Uooli ChuiKl (1878) ( Cal 402. 407 , cf. llmmr 
Singh v. Lnkia (187.5) 1 All. 67, 68 ; Patbummabt 
V. VUtil Umtmchabi (1902) 20 Mad. 734, 73S. 
The last cited case was ovcr-nilcd in Abdul 
MaieeUt Khan Sahib v. KrmhnamarJmrutr 
(1910) 40 Mad. 243. on tiic point that one ol 


several heirs can be sued as representing the 
whole estate, provided that heir is in possession 
of the whole estate. 

3 Pirth% Pal Singh v. Ilamini Jan (1882) 
4 All. 361. In a Hindu case Sale J. said “ under 
ordinary eireiimstances the widow and heiress 
would be Uie legal representative of the 
deceased ’’ : Chandumull v. Ranee Soondmy 
Domee (1894) 22 Cal. 259, 262. 

* See the note to “bnretru.stee” in s,562, below. 

I.e . where the Succession t'ertifleute \ct 
applies 
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(h) if tlioy are not obtained, the heirs are the legal represen - 
1 iitivps, but. eaiinot sue for debts except after obtaining 
a certificate iiiuler the Succession (Vrtificato Act, or 
llombay Regulation VI 11. of IS27 

§ S. — Powers and Duties of the Representative, 

662. (1) After the payment oF tlie funeral expenses 

and debts of the deceased, his executor or administrator is 
an active trustee for the purposes of the will as to one-third 
of the rest of th(‘ estate,’ and a bare trustee - for the 
heirs as to the remaining two-thirds thereof.-’ 

(2) Tlie powers and flutiesof executors and administra- 
tors are defined in tlie Probate and Adminisi ration Act, which 
ajiplies to all persons in British India including Mussulmans.'* 
Muhiuniuddan l:ov h.is been snpovswlcd in I’ritish India by the 
I’robato and Administration Act, ami llic Privv Council liavc laid down 
the rule as statetl in s .■»()2 (1) with rcterem-e (o .in e.vcc.utor who has 
obtained probate.'^ The ]»osil ion of the admini.st lator (whether with or 
without the will being annexed to (he lioCers) would he similar. And 
it- has been Indd (hat the Probate .and Aflmmihtrat ion Act applies oven 
whore there is a will, and no prolmic has hetm obtained " The rule has, 
therefore, been slated jn the siH-tion without restricting it to an executor 
who ha« olit-iiiicd Proh.atc. 

Some of the rules of pure .Muhammadan law arc compared below 
w'ith the provisions of the Prohite .ind Admmistral ion Act . (1) Where 

there are scvcr.il eX(>cutors, the .Mii.'-lim aiilhorilies are not quite 
nuanimoiis whether one of several (“xeeiitors can act by himself 
without the conciiiTcuec ot the others The better o^nnion is, however, 
that he cannot act alone, exee]ni for tlxo ’ircseivatjon of the goods 
of the decea.sed, or for providing his funeral expenses, or for the 


I See s. 538 l4), iibovp 

* \ bare truhtec lia.- been dclincfl .■!.< ii 
triihfce 111 wbii^c oftlrc no Jiitlcs won* oriB'u.illy 
nUauhcil, or ulio .iltlionBli siiili wen- 

oriHUiallv .itl.iclied to iiiM olliie would on the 
reciiiisitloii (It Ins cc-ifui'. <r»»c be cimnwllahlo 
in ciiiiity to convey the I'Stalc in tliein or by 
tbeir direction c/irislic v. Oi U«. &) 1 ‘'h. 

n. "T'.), iSI (,,rr lUll, V. C., !ido|itiii« Daifs 
ViMidors ,iiid I’uii linscrs, 5f,li ed , .'•17); lu re 
CuiminyliHiii ux\i\ /•’rnvfsii./ tis‘)1 ] •> ch 567,572 
ijiir SI 11 lint:, .1) see. Iiowevii. Morqnn v 
.'iUVMfK Lrb'1,1 Aiflhurdy (1878) 


9 ('ll 1». 0S2 ivtr .Ie,sel, A). R.). See also 
riidiaii Tiusts Ad.s Tlalsbury, “ Mws of 
Jbicl.snd,” XXVIII, 80. Trusts, § 180. 

1 {Mitm) Kiui-ttl-ul-nin Jialiadur v. (Nawab) 
Sazhal-nl-iimrlit (190.'») 3.1 Cal. 110; 32 I 
A. 241. 

* The provisions of the & A. Aet are not 
dealt with in this chapter, unless the law In 
the case of Mussulmans rtilfers from the general 
Uw of llritish India 

■• (.S'/inifc) Moosa v (-SViail;) Essa (1884) 8 
Horn 241. 2r>.'i, 2.'>e ; see Snluiav. Muhammuil 
Ishak (1910) 37 Cal. 839. 
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immediate necessity of his family, or property.* 8. 92 of the Act Section 662. 
empowers any one executor to exercise the powers of all. But it has 
been held that this power is restricted to cases wh(‘rc pi Jiato lias 
been obtainetl. iSo that there is no conflict of laws Sec also s. 1 1 


of the Act. (2) The Muhammadan law empowers the Court to 
appoint a joint ‘ wasi ’ (administrator) when the executor appointed by 
the testator is weak or incompetent.® There is no such power under 
the Act, 88. 6, 16. (3) The more approved Shiah law agrees with s I ’ 

of the Act by which representation accrues to the surv \^ing exe<j:it'),-s 
on the death of the others.® The Hanafi authorit ies ali>o differ amougnt. 
themselves, but apparently the executor of a deceased exocutiu takes 
the place of the latter.* (4) An executor, who is a minor, may act a-i 
such under Muhammadan law, but on a])plication being made to the 
Qazi,’ he may be removed.'* 'The Act prevents a minor from applying 
for probate (s. H), but is silent as to his caiiacity to act as .nucIi without 
obtaining probate. The limited grant of administration whore a minor 
is appointed executor, has its counterpart in Shiah law, and (according 
to the two disciples) in Hanafi law.® (5) Remarks similar to the last 
apply to executors who are not Mussulmans.® (6) It has been held fhat 
probate cannot be refused on the ground that the Court <loes not think 
that the duly appointed executor (though not incapacitated by law) 
is not a fit person.* Similarly, under Muhamraaibxn law, one who has 
been nominated an executor, cannot be rcmovwl except for malversa- 
tion ; though an administrator may l)c appointed to act jointly with 
him. (7) Under the Hanafi law it is no part of the duty of an e.xecutor 
to partition the projicrty amongst the heirs ; but in the jiartition he 
represents the minors. The legatee of a fraction of the estate is in the 
same position as an heir.® (8) Except by operation of the Act the pro- 
perty did not vest in an executor under Hindu or Muhammadan law.® 
(9) Under pure Muhaminadaii law the moral duty of accepting an execu- 
torship wlieii asked to do so*® and the legal iucapjicity from reiioimchig 
after accepting, are not always kept quite distinct.** (19) The Muhamma- 
dan authorities differ on the quastiou whether an executor can purchase 


1 Ball. 1. 07U ; 11. 'llS. 249. 

(Note*) see also Ayderman Kutti v. Syi'daP 
(1012) 37 MaU. 514. 

2 Bau. I. eeg. 

<• Ball. II. 250, 251, 249. 

« Bail 1. 071, 072, 078. 

j Bail. II. 24S, 219 ; 1. 609; «■{. 1’. * A. .Vrt. 
31, 32. 

0 Bail. I. 600 ; 11. 240, 25] ; c‘(. i. .'>64, Im>Iow. 

1 Cf. r. A. Act, 88. S, 85. 

"I Ball. I. 073-674 : ct. P. ii X Vrt, sw 4. 
9 Ibid. 88. 4. 90 ; Juykah v. Vital- 


Unun USoU) 2 L it (u.iu.) I, (Plicar .1 ) ; 

Khertxlenwney Da»see v. Oouryamotuy Utmee. 
(1878) 4 IMl. 45.5; C. t. It 315 (Markby, J.) ; 
(Muza) Kurrat-ul-am v. (Naicab) yazliabut- 
doivbi (1005) 33 Cal. 110 ; 32 1. A. 244. 

10 Bad. 11. 250. 

net. B'.il. a. 2.'iO; Bail. 1. fi6'.-«07; 

.4i/rt/«( llai V. Bbrahua Uaji .hieiih (UK)8) 32 
Boiu. 304. iKf Uavar J., lollowlns ItoaerH v. 
Frank (1827) 1 V. * J. 409 ; and cf. Re Goods 
Of Viega, 32 L.J. (1*. A M.) 9 ; cf. P. & A. 
AoU 8 10 , and Uia liullau Triwt8 Act. 8. 10. 


Survival of 
powers of 
joi'it execii- 


Minor 

esrecutor. 


Non-.MiisIliii 
executor- 
Removal of 
■xecutor. 


Partitioniiij; 
no Part of 
' wasi’s ’ 
duty. 
Prop<‘rt,y 
did not vest 
111 ‘ wasl.’ 
Rxecutor / 
purchasing 
deceased’8 
property. 
Liability for 
mibappUca- 
tiou of 
funds. 
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Section 5U2. any part of the property of the deceased, l)iii it seems lie may do so at a 
fair valuation.' (11) The rule of Muhammadan law that “an executor 
is an ‘ ameen ’ or trustee and, therefore, not responsible for any loss or 
destruction of the deceased’s property unless occasioned by his departure 
from the conditions or rules of his ohice or by some personal neglect,”^ 
may be compared with s. 146 of the Act. (12) Under s. 117 of the Act 
the executor is not bound to pay or deliver any legacy until the expiration 
of one year from the testator’s death : this repeals the Muhammadan 
law under which “ in the case of a bequest, the transfer is to be decreed 
from the death of the testator and not from the time of taking posses- 
sion.”^ (13) The Muhammadan law allows the executor remuneration 
for his work as such, to which he would not be entitled under the 
English law. 8ee a. 344, above, and comment thereto. 


11. Naturr ol 
executor's 
respouM- 
bUlty. 


1". 'i'lme for 
payment 
ul legacy. 


13, Kemuneni- 
tioii of 
executor. 


Paying legu. .ts 562 a. Where the estate consists wholly or in part of 

claiins agaiiist third parties, and the legacies amount to 
more than one-third of the assets realised by the executor 
or administrator, the legacies are to bo paid only to the 
extent of one-third of the assets actually in his hands, 
and as the further claims are realised, the legatees are to 
be paid one-third out of the sums so realized.^ 


§ 4.— Forensic Recognition of Representative^ 


(1) Forensic Recognition how far Necessary. 


I'arrD^ic rec- 

OgllltiOU 'liut 

iiecuttiiary 


—except lor 
taking legal 
procecaiiigii 
against ilebtur 
ot (letcabcd. 


563. The executor or a legatee under the will of a 
deceased Mussulman can establish his rights as such in 
any Court in British India without production of the probate 
of the will under which the right is claimed, or letters of 
administration with the will or an authentic copy thereof 
annexed ; ^ provided that no Court will pass a decree against 
a debtor of a deceased Mussulman for payment of the debt ^ 


1 Bail 11. use ; I. ««l ; ft. P. dr A. Act, s. ill. 

2 B,iil II. 3.'i0. 

Hail. il. :>n7. 

< Bail. I. (131 (iKir. 3). 

•' Sa/tim \ . Muhamiiml Isluik ( 1 9 1 0) 37 f UI.SS'I 
(I’ligh J ) the same liad been held (.Urgent, C.J , 
anil Havley, .7.) Mourn v .{Slunt.) Kata 

(1M.S4) 8 Bom. 244, See aWi Siibju Sahib v. 
Soord'iH Sahib (1398)22 Mad.l39,141(per Slicphacd 
O ,C..l., with whom SubiYunaiiia Ayyar.J., agreed). 
6 Nl(re^!^l<)Il (’eititli-ale Ail, 4, filed lii 


oomiiiciit. In Mahamed Mai v. ShatkAhamul 
Half (1007) 12 Oal. W, K. 84, the heirs of llic 
wife were allowed, it appears, to sue for her 
dower without a surerssiou certilleate, apparently 
liirimgli oversight; and the Court considared 
oid\ tile i(Ueslioii whether it waa necessary for 
all the heirs to he parties to the' suit. Tliat 
Mnhr is a debt within the terms of the Act was 
lield in (Sayad) Ahmad Shaft v. Musiammat 
humjaiii nmm, (1811) 2(1 PnnJ. Kec. 420 
(.No. 88). 
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to the heirs or executors (or creditors),’ or proceed uponS^oTioN ,>03. 

their application to cxecuU' against such a debtor a decree 

or order for payment of the debt, unless tli^ilieirsor executors 

(or creditors) have obtained forensic recognitkm of their 

right to represent the deceased. 

Though probate is not uecessarv for general ])iirpo.ses, yet in orde” Foru-niic 

to be enabled to sue on a debt due to the deceased, it is neces^a? v to l'- 

■’ ^ lecessary for 

some forensic recognition of the right to reprwient the estate s“ii'8 "nUebt. 

tinder the Probate and Administration Act, or t lie ISiiccession fV rtiticatc 
Act (VII. of 188tl) or Bombay Regulation VIII. of 1827. The last two 
enactments are eonsidere<l belov\. 

The Succession (Certificate Act VTT of 188!>, s. 4, is as Succession 
“ 4 (1) No Court shall — 

(a) pass a decree against a debtor of a deceaseil person for payment 
of his debt to a person claiming to be entitled to the effects of 
the deceased person, or to any part thereof, or 
{h) ])roccc<l upon an application of a person claiming to be so cntitlwl 
to execute against such a debtor a decree or order for the 
payment of his debt, - 

except on the production, by the person so claiming, of - 

(i) a probate or letters of administration evidencing the grant to 

him of administration to the estate of the deceased ; or 

(ii) a certificate granted under s. 36 or 37 of the Administrator- 

General’s Act, 1874, and having the debt mentioned therein; 
or 

(iii) a certificate granted under this \ct, and having the debt 

specified therein ; or 

(iv) a certificate granted xmder Act XXVII. of 1860 or an enactment 

repealed by that Act ; or 

(v) a certificate granted under the Regulation of the Bombay 

Code No. VIII. of 1827; and, if granted after the commence- 
ment of this Act, having the debt specified therein. 

“ (2) The word ‘ debt ’ in sub-section (1) includes any debt except 
rent, revenue or profits payable in respect of land used for agricultural 
purposes.” 

Clauses (i) to (v), above, refer to the various modes of obtaining Succession 

1 , ,1 . . 1 1 ■ 1 ■ j “ Certlflcate Act, 

forensic recognition, and these will now be considered in their order. 

1 See the AdministratOT-Ueueral’t Act, s. -S?, vhlch is cited in the coi^iqeDt, 



740 ADMINISTRATION: FORRNSIO RECOGNITION 


Section 563. 

(i) MuHsuliuaiis 
may ubt.iiii 
SucccHsioii 
I'crtitlfatc 
outside 
rrcsidciif \ 
towns 
thougli 
there 
IS a will. 


(li) Ccrtillrate 
he Admi> 
iiistrainr- 
Qeneral. 


Admlnistrator- 
Oenorars Art. 


In whateaHe* 
gnnlHi. 


(i) The Succession Certificate A'ct. s. I (4), provides that “ a certi- 
ficate sliaU not be granted ” under the said Act “ with respect to any 
debt or security to which a riglit can be established by I*robate or lAjttcrs 
of Administration under the Indian Sueccssioii Act, 1865, or by probate 
of a will to wliich the Hindu WiJls Act 1870 applies, or by Letters of 
Administration with a copy of such a will annc.xed." Neither the Indian 
Succession Act nor the Hindu Wills Act applies to Muslims, and as the 
Probate and Administration Act (under which alone a Mussulman can 
obtain probate) has been expressly omitted^ from this clause, it would 
appear that the re))resentative8 of a deceased Mussulman may apply 
for and obtain a Succession Certificate notwithstanding that the deceased 
has left a aviII.® Such a certificate can, however, only be obtained from 
a District Judge; hence, where the deceased has died leaving a will,* 
the executor or heirs are apparently bound, within the Presidency towns 
to obtain Probate or lAitters of Administration for being enabled to sue 
for debts due to the deceasctl.® 

(ii) The Succession Certificate Act, s. 4(1) clause (ii) applies to the 
Administrator-General, who (under the Act referring to him, s. 36 : see 
below) is empowered, — in eases where the asset s do not exceed Rs. 1,0(K), 
and Probate or Letters of Administration has or have not been granted, 
— to grant certificates entitling the executor or widow or other heir 
to receive the assets of the deceased. 

The Administrator-Gencrars Act, s, 36, is a» follows 

“ Whenever any person* shall have died, whether within any of the 
said Presidencies or not, whether before or after the passing of this Act, 
arid wliethcr testate or intestate, ami shall have left assets (whether 
movable or immovable or both) within any of the said Presidencies,* 
and the Administrator-General of such Presidency is satisfied that such 
assets do not exceed in the whole one thousand rupees in value, he may, 
after the lapse of one month from the death, if he thinks fit, or before the 
lapse of the .said mouth, if he is required so to do by writing under the 
hand of the executor, or the widow, or other person cut itled to administer 
the effects of the deceased, grant to any person claiming otherwise than as 
a creditor to be entitled to a .share of such assets, certificates under his 

> The P, A A. Act is expressly mentioned in ■' Whenever any penotu fuA being a Bindu, 
s. 21 (1), of the Succession Certificate Act. MubamzHaiiait or Buddhist or exempted under 
I The same result is brought about for Native the Indian Succession Act, s. 332, from the opera- 
Christiiins by Act Vfl. of 1901, s. 3. tion of the Act.” The words in italics have been 

* Obtaining probate or letters or a certifi- repealed, see p. 741, n. 2, below. 
c.ttc IS referred to as obtaining forensic recogiii- 5 it will be noted that this section applies 
t lull by Westropp, C. J., in Purshotam v, RuncUrod wlieii there are any assets “ within any of the 
(’,871) 8 Bom. H.0.R, (A.C.J.) 152. 150. said Presidencies,” and ss. 17 and 18 apply only 

s Onginiillji the ..ertion bricin as follows ' to ii'.scU within the prcMblency Towns. 
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hand entitling the claimant to receive the property therein mentioned, Section 563. 
belonging to the estate of the deceased to a value not exceeding in the 
whole one thousand rupees. Providetl that no certifica'i* shall be Not where 
granted under this section where Probate of the deceased’s will or Letters ^™imnUteation 
of Administration of his effects has or have been granted, oi tn respect of stanted, nor 
any sum of money deposited in a Government Savings J3auk.”i Gov^ra^t" 

By the Administrator-Generars Act, s. 37 (which does not apply 
to Mussulmans), on the failure of .my person other than .i erudit<ir to 
apjdy for such a certificate, the Admiiiistrator-Gcn'Tal is n^'pdi-ed 
either to administer the estate hiln^ell, or fo graiF a certificate to 
a creditor.® 

The result is, therefore, that where a Mus.'-ulmiii dies leaving property OrMficatc 
of less value than Rs. the .Vdiumi.s' raloi -General of the ^ 

dency within which the assets t*l the dcteaseil are, may “ grant to any 

, . .1 • .1 j Hs. 1,000, and 

person claiming othcrw’i.se than as a eredii.»r, a certmeate entitling the i6) Applicant 

claimant to receive the property therein mmtioned,” but to a creditor 
of a deceased Mussulinaii, he caiiiiot grant the certificate (as lie can to 
the creditor ot a person to whom the Succession Act applies). Nor 
may lie adiniuister a Mussulman's estate liimsell, except by order of the 
Court under s. 17 or IS of the Aef. The remedies available to creditors 
of a deceased Mussulman are iliseiissed under s. ,560, below' 

(iii) The (Succession Certificate Act, .s. 4 (iii) refers to certiticates Succession 

under that Act itself, which are granted by the District Court® within Act. 

whose jurisdiction the deceased resided, or, il he had no lixed residence, 
any part of his property is situated (s. .5). and may empower the person 
holding the ccrtilieate to receive interest or dividends or to negotiate or 
transfer, or both to receive interest or dividends to and to negotiate 
or transfer the .securities (s. .S). iSuch certificates are conclusive a.s 
against the persons owing the debts or liable on the securities wdiicli are 
mentioned in the certiticates, and alTordfuU indemnity to all such persons 
for their payments or dealings according to the certificate (.s. 16). 


otIxT than 
crecUtor. 
Adininlstra* 
tlon by 

Administrator- 

General, 

8s. 17, 18. 


I Sco the Government Savings Hank Att, 
V. ol l.ST.'l. 

* Administrator-Gcner.U’s Aot TI. of J.S71, 
». 38, did not apply In Miilainiii.idan. before 
1881. lint by Aet IX. of 1881, o. .'>, the words 
“ nor being a . . . ^Iiiliainiiiad.in'’ were removed 
from tlio llrst clause of a. 30 and iiiserled 
at the Olid of the second paragraidi of s. 37. 
Then s. 11 (2) of Aet II. of 1890, repealed ». i 
of the Act of 1881, du so far as it inserted the said 
words In s. 37. hater, Aet XII. of 1891, Sehed. 
1., Part 1, repealed ” so mueh of s. 5 of Aet IX. 
of 1881, as had not been repealed," and also 


s. 11 ol Aet 11. of 18'H). Tlic said 

•seiied 1. w.is itsell lepcaled bv .Vet I. of 1903. 

3 1 e.* a Court presided over hy the District 
.Indge: Sin ees..«m Certificate Act, s. 3 (1 ). See. 
20 empowers the f.ocal Government by notifl- 
i.itioiitn invest .my Court of inferior grade with 
the powers of a Dnstriet Court for this purpose. 
See Punjab Courts Act. s.23 (h). See also Gene- 
ml Clauses Aet, s. 3 (13) ; " District Judge " 
shall mean the Judge of a Frlneipal Civil Court 
of original JuHsdietlon, but shall not Include 
a High Court in the e.xerriso of its ordinary 
or extraordinary original civil Jurisdiction. 
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Seotion o()3. (iv) TJic Sucfiossion Certificato Act. s 4 (iv) refers to certificates 
(iv) Act. XXVII. alreafh’ granted under prcvioirs Acts similar to that Act.* 

(\) Uomiw Clause (v) of s 4 refers to Bombay Begulation VTII. of 1827, 

nrHui.itioii. Hiorc fully referred to below. 

The Sueeessiou Certificate ,Vct s I."), provides tliat tlie certifi- 
cate shall have effect throughout British India, and s. 16 makes it 
conclusive as to the debt or liability (subject to s. 25, by which 
the ([iiestion can be raised again in a suit), and affords full indemnity 
to all ]K*r.sons making the payments or satisfying the liability in good 


II. IV)inbiiy 

ilcculatmii 

VllI of ISJ7. 
I’rcamblo. 


S. I 

Ilcir or c.\i'ciiloi or 
Ipsal nilinmi',- 
Ira to) may 
manage or 
sue. 


So. 2-0, 
object of 
ccrtifli ate. 


S. 7. ellcd of 
ccititli ate. 
Ccrlllicale 
nut hiinl. 


Aniiuliiieiil ol 
certiAcatc. 


faith. 

Befcirmg now to Bombay Begulation VIIl. of 1827, the preamble 
reebes : ' Whereas at the same time that it is in general dc.sirablo that 
the heirs (>xocutois. or legal administrators of persons deceased should, 
unless (heir right is disputed, be allowed to assume the management, 
or sue for the recovery, of property belonging to the estate without the 
interi'ercuco ot Courts of ju.sticc*. it is vei ui .some eases neiicssary or 
convenient ' ( th.il tin- Courts should be authori/.ed to grant certili- 

eates ot heir.ship or .idiuinistratorshipj \nd the iiniiortant sections 
are as lollows S 1 “ Whenever a pm-suii dies lea\ iuu projierly. whether 

movable or iinmov.ible, tlu' heir or executor oi legal administrator 
may assume (lie management, or sue lor ihe recovery ol (he property in 
conformity with the law or u-ige applicable to (he disposal of the said 
property, without making aiiv previous applica'ion to the Court to bo 
formally reei^gnised ’ 'fhen ss 2 to ."> iirovid'* for (he recognition of 
the right as heir or executor or adiiiiiustrator tor t h(“ [impose of rendering 
it more safe for persons in po.ssc,-(sio.i ol oi iiidelitisl (o (lie estate to 
acknowledge and deal with him. and anihori/.c tin* judge to grant a 
cei’tilicati* of heirship, e.xecuioishi]i or admmistratorsbip after the issue 
ol a proclamation and an mvesligalion " S 7 • First An heir, executor, 
or adiiiiiustrator holding the projicr certificate may do all acts and 
grant all deeds eomjietent to a legal heir or administrator, and may sue 
and obt.iin judgment in any Court in that eu[)acity Stconrl — But as 
.1 certilicate eoiilers no right to iheinopmty, but only indicates the person 
who for (he time iienig is m legal mungeineiU thereof, the granting of 
such certilicate shall not lie. illy determine nor injure the rights of any 
person, and the certilicate shall be annulled by tlie iiilla Court upon 


1 It II1.1\ bf iL.lo.l lb.it by At I. -XXVIl 111 
isiid, 110 debt vv.is letovcialile vvitlioiit .i ii iti- 
lii.iti', ‘ iiiilc". till- ruiirt shoubl have breii ot 
(ipinion lli.it |i.i\ iii'Mit ot tlic ib-bt was with- 
hcM iiom Irauiliilciit or vi'.\ati<Mi-. motivoii, 


.ni'l not fioiii anj rr.i'joiublo doubt nu to the 
I1.UIV . iilill.-d." (. a) By H 3 . 3 and 15, as be- 
tvvi'rii 1’rob.iti' and Certilicate, whichever was 
poor in lime was to Iiivalidato the other, with 
re-pcitto the dcbtbpeiilkd in the ccrtiQcato. 
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proof that another person has a preferable right. Third— An heir. Section 563, 
exeeiitor or administrator liolding a certificate shall l)e .w- itable for 

rertiflcalf* 

his acts done in that capacity to all iieisoi;- bavintr ;in interest in the arcouutai.ie. 
property in the same manner as if no eertifieule h.i Ik • granted ' 

S. 8 provides that the refiisirl to grunt a cert dh ite <ioes noi !i,o- a suit Si'ction 8, 

(2) Forensic Recofinitinn how Obtained 

564. (1) Probato of tho will of a issulinan. ortorensu 

Letters of Administration willi the will .loiK'xed. ran boi™'!'""' 
obtained, whether it is oral or written.' ruvnu 

(2) One of several lieins of a dc( eased Miis.snlman 
cannot obtain a certificate under the Succession Certificate 

Of dobt. 

Act, Vir. of 1889, ss. 2 and 4, for ''olUetion merely of jiart 
of a debt duo from the deccasi'd.- 

(3) According to strict iMiihammadan law o. non- xon-Miwiim 
Muslim may not be lawfully appointed an executor of the 

will of a Muslim, and w'here a non-Muslim is purported to 
be so appointed, on an apjdieation being made to the Court, 
he must be removed, provided nevertheless that, unless 
and until he is removed by the Court, his acts a>s executor 
are valid and effectual r** but, .sew? 6/e, the Courts in British 
India wdll not remove an executor wlio i.s a Muslim at the nemovaiof 
time of his appointment, notwithstanding that he may aemovinRii'' .. 
subsequently have renounced Islam.' Quaere, wliether iSn/" 
in British India the Courts will remove or refuse to grant 
probate to a non-Muslim executor.''' 

Under the Probate and .Administration Act, s. (>, •’ probate ran bo Executor 
granted only to an e.xcoutor appointed by the will . under s. S, ' proliato 

cannot be granted to anv person tvho is a minor or is of un.sound mind. ’ “‘“•y 

refused . 


I In re mil of Ilaji Mitho,iie,l Ahhi, Mon- 
ambai v. Hasan Ahmed (1808) 21 noiii. 8 , 
1 Bom. L. B. 7 (.5. 

* Ghafur Khan v. Kalamlnn liranm (loii) 
.13 All. 327 ; Muhammad Alt Khan v. Puttan 
Bibi (1800) 10 All. 120 ; BiMniffu Jiegam 

V. Tamssal Husttin (1910) 32 All. 33.'i. 

a Bail. I. ««« : ir. 2-18 ; 240. .Sliiiil:irly, a 
minor remains exei utor until removed : Ball 
I, 009. 

4 See the Caste Dls.iblllties Uomoval Art 


si'l nut III (lie ciilnini'iit tos T, .ihoAo. 

j M'ltihammad Amniffrondern v. Mahum- 
mad Viifftirroo-f.i'it (l.sj.'i) 4 C.il 8 I) \ 10, 
(..Of fiiio..tioiis 2 and .1, aiiMvors at pp. .">1, '12, 
55) ; Moil., Diu' I 251 (.\o 100), Ci. Henry 
Imlaeh \ Xuhooroininis^a. I CiI. .8 n .V. 301, 
303; Mori. Dili I 2'>l <\o 111); .sppoint- 

nifid of ChrMi.iii f\fi iilor hold to be a leital 
act, per T■f^l•f•.tor, C .T., and Sralv, ,T , C. Smith 
srcoiid jiiiliif dis^fiitiiiR — the pnrtU’s being 
Shiahs (-ee I S 1> A. 302) See eoiiiment to 505 
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Section 564. No others are excepted from those to v\hom probate must bo granted, 
and the Calcutta High Court has held that probate cannot bo refused 
to a duly appointed executor, unless he is disqualified.^ 

Non-Muslim It has been held that a non-Muslim cxicuior has siiflicicnl interest 

prove. in the will to bo entitled to prove it,® and where a non-Muslim is sole 

executor, even if it is held that his appointment is iin alld, llu' ( ‘ouit may, 
if necessary, grant him letters of administratit n vith the A^ill annexed; 
in any event the will cannot be declared to la; invalid because, c. gr., a 
Hindu is appointed executor.® 


(3) Effect of Pyohate- 

565. Wli ere probate of a Mussulman’s will, or letters 

Probate or ^ _ 

Letterg of of administration to his estate with the will (if any) annexed, 
is obtained, it establishes conclusively the claim of the 
executor or administrator to represent the estate as an 
active trustee as to one-third of the property for the purposes 
of the said will, and as a bare trustee " for the heirs as to 
two-thirds of the property, ‘ 

lUuitration. p grandchildren, H Olid IJa as her heirs. Phad, 

before her death, made various gifts to E,and u]>poiixieil him executor of 
her will, in which she confirmed the gifts. Probate of the will was grantor! 
to E in 1900, — in spite of caveats by H and Ha who had also meanwhile 
instituted a suit in 1897, impeaching the gifts and will on the ground of 
undue influence. Held, that probate having been obtained of the wdll, 
it established E's claims to one-third of the e,st ate for })urpose8r>f llie will 
(i.e., as gifts to E) but the gifts to E having been shown to ))e made 
under undue influence, their confirmation by the will Avas effective 
only as a legacy, and valid only as to one-third of the estate, and as 
to the other two-thirds of the estate, E wa.s a bare Iriistco for H 
and Ha.* 

This section refers to some incidents of obtaining forensic recognition 
having peculiar relation to Muhammadan law. The general law of 
obtaining probate or letters or succession certificates has so far as neces- 
sary been dealt with under s. 503, above. 


1 Barn Coomur Bireur v. Doorgatnoin 
(1»03) 21 Cal. 1».>; followliiff .Surethurat v. 
Tomhn (1861) 30 L. J. (PKO.) 200 ; Jfe goudx of 
.Sampson (1873) L R , 3 P. & D. 48 , W^lliaiiia 
on Executors (1912 ed ) X. ISO. 

S Jehen Khan v. C. K. Mandg 11868) 10 
W. a. 1851; Beng. L. it. Short Notes of 


p XVI. 

a The e.\prc*sion b.vre trustek Is explained 
in a footnote to s. 502, above, g. v. 

* (Mtrza) Kurrul-ul-al-nin Bahadur v, (ATn- 
vnb) Nuzhat-ul-nouhi Abbas Tlossein Khan 
(lOO'.) 33 Cal. 116 ; 32 1. A. 214. 



TTEIRS AS REURESEETATIVES 


745 


The executor of a Mussulman takes no title as such to the property Section 1)65. 
by virtue of the probate, except under the Probate and Administration 
Act. Hence the effect of probate must be that which is <.iccu by the 
Act itself, (and mentioned in s. 566) neither more nor Ics.s ^ 

(1 ) The executor appointed by the deceased has («) tlie first claim ivrsona 
to obtain probate; but if he does not api)ly for it, the Court uiay iu ^cprcsenMhe 
its discretion appoint (b) another, as administrator nitb Ihc uill‘*e<'<‘«seJ- 
annexed ; and, in any case, (c) the executor is thereprc.sentati\cfor ^bc ’ Executor, 
purposes of the will, for only one-third of the estate ; the rest <>f tht 
two- thirds becoming vested in him as a bare Imsteo for Iholieirs, (2) Adminis- 
the person entitled next afler the executor is one to whom letters of 
administration have been granted under the Probate and Admiui.s- 
tration Act — who may be an heir, legatee or creditor of the deceased ; 

(3) where there is neither an executor nor administrator, the e.sttitc u. ii<ir». 
devolves upon the heirs collectively. 

§5. —Legal Position of Heirs as Representatives. 

(f) General Principle, h: Allernatives. 

566. The powers and duties of tlie heirs of a deccase<l Powers and 
Mussulman, where there is neither an executor nor adminis- hoirs Vhe?'^ 
trator of the deceased, are governed by the adjective law of 
British India^ and by justice, equity, and good conscience." 

J. THK L\W TO Br; APPr.lEU WHEN THE ESTATE DEVOLVES ON THE Hr.II’.s 

I boro seem to be no legislative eiuvctmcnts directly governing the riie law 
circumstances referred to in this section. Por the Probate and other Sl^arrepa- 
Acts do not contemplate any other legal representative except oxeeutors of 

and administrators, the latter being defined as persons appointed by Mubsuiman. 
competent authority to administer the estate of a deceased person Avhen 
there is no executor. It has been held, for instance, that the heirs are 
not bound, as executors or administrators arc, to postpone the distri- 
bution of the estate till all the debts are paid. Thi.s decision uas given 
before the Probate and Administration Act was passed, but decisions 
after the passing of the Act have held that a rateable dislribntion of the 


< Si-e p. 741, n 4. 

* Jafri Begam v. Amir Muhammad Khan 
(1883) 7 AU. 822. 841-845. 

3 Bunmnternm KimoUnlin (1885) 11 Cal. 


of the tronsattiDu, .mil will not he dispo<ica to 
•jet aside an exet iitioii mioii more technical 
grounds wlicii they find tliat it is substaiitialiy 
right " —P. C. Ill Bismaur lul Sahoo {Mnha- 
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Section 56C. assets is not neccssarj*.^ But, semble, a rlistribntion of the estate 
Avhich is (lone with the idea of fraiidnlently (or perhaps even unduly) 
incfcrrins one creditor ovit iiiiother will not bo countenanced by 

llie fouit 


L*. r\RTlES TO SUITS IWOl.VlXfi HKjU'IS or MM'.IMTIKS of TUU DKC'EASEU. 


nifhcuUv 

where tlie strict 
rules of 
proeedure 
not clh3er^ed. 


ronfliet cl 
piiiiriplcs. 


T. Where the 
represent n - 

foleI)slcallv 

aiithurised. 


II, Wh-re 
not — i e , where 
executors witli- 
ont prol-ntc 
or no will, nor 
letters. 


T)i flicull les ard f « nflic 1 of doc-isic ns cn 1 bis bianeli of the law have 
))ccn mainly eausetl by failure (through neglect, or ignorance, or fraud,) 
to act t'U the pnneijile that (a) after the death of a person, his legal 
rcprct:fntati\es must be parties to any transaction based on rights 
or liability aiising fitm the act of the deceased; and that (ft) where 
tlieie is neither an executor nor administrator, all the heirs together, 
and not merely one or other of them, can rc'present the ('state. The 
Court.s have tiied, in disputes under such cireiimstanees, to act so as 
neither to strain to toogreat an c'xtent the forms of procedure establish- 
ed for safeguarding the rights of all jartics. nor, on the other hand, to 
make thcrefoims then selves produetiveothaidsihi]). This has not been 
ahvays easy. Kven in England, where matters are not complicated 
by the {ulmi,\ture of two systems of taw, diffenences of oiiinion have 
occuiTod.2 The eireuinstanees of eases coming befori' the Courts are 
often such that the general iiriiutiplc's ha\ o bc'en strained to jirevent 
their operating harshly on some party, and the i)rnKi)'les themselves 
become thereby obscured. 

The subjc'ct may be grouped under the following heads : - 
T Whore the legal representative has obtained forensic recognition 3 
(i.e.. probate or letters of administration) there .seems no doubt 
that the executor or administrator inu.st. be a party to any suit 
relating to the rights or liabilitic's ot the c1eceas('d, and that no 
one els(( can represent the estate. 

11. Where there is no per.son authorized to reiirescnt the estate under 
the Probiite Act, or othc'i’wise- - 


1 PirtJii Pill Siiiijh V. Iluiiiiii Jan (1S2J) 4 
All 361 , Veiriisoliiiajee >. Papiiih (IWJ) 26 
M.id. 7U2 (Hindu fullnwril Ulnji) Saboo 

Siihck V Ally MuJionml Jan Mahomed (1004) 
6 Horn T, B1134,<f Wahidiineitay Shubrallan 
(1S70) Ueng. L B. 54; and Frolidtu Act. s',. 10.5, 
U)7,<t III. 

s 7;</, Itayner v. Koehler (1872) 14 Eq 
‘262; I'nnie v. Whitiiuilon (1873) 16 Eq. 584. 
He TjOI'iII. Ambler v Lnulmy (1876) 3 (‘h. 1>. 
198. 5[aliii-<, V (' . (li>altowoil the pU-a that, the 
Irno lofrU repri'sentati\c not heiiii; .t party to 
the suit, it uiiisthe di^nu^sed. These rulings were; 


howe\cr, not fallowed by lloinilly, M. B., In 
Cary v. Iftll/, (1872) 15 Eq. 70; and dissented 
from hy .Ic'.srl, M B , in lloirsell v. Morriv (1873) 
17 Hq 20. See also Penny v. Watts (1846) 
2 l*h. 110 (whcic [.Old Cuttciihain felt himself 
unaMn In eiitiTtaiii thu C'laiiii, though there was 
onl> a fnnnal defect, wliicli lould not be remedied 
%vithout lilt lining additional costs); and 
I)uu,de>.iiilt Jimdcsaell (1875) 9 Ch.D. 294 
(r A.) 

a See the footnote to the Succession 
Certifliate Act, s. 1 (4), which Is cited in the 
comment to s. 5C3, above. 
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(1) If there are any executors, they must all act jointly, for s. 92 Section oG6. 

of the Act empowers one of the executors to exercise the 
powers of all, only in oases where probate has b' ii olitainerl 
by him, ^ (there being no direction in the will to the con- 
trary) but )iot where probtito has not bcei obi.iined. 

(2) If there are no executoi's, the following li\<5courf, ' are t>i. -n to Various 

the Court 

(a) To proceed on the basis that all tjie heirs musi luoessiir S 
bo made parties, and that the absent- ot any ot 'iicm 
makes the suit ilefeetive, inasmiidi as the defeaM-il i, not 
liropcrly represented This course, (uliich uiight- have! 
been proper uivler the common law of Kngland prioi to 
the amendment of the proec'Iure during tin* l!»lh ceiitmy) 
has never been followed in the case ol .Mussulmans in 
British India. 

{h) To Jiold that each heir rejire-sents the estati* to the extent 

his share in it. and is responsibh* for a |iro|»uitionat(> |iait 
of every liability ot the deceased and thustliat each heir 
may sue and be .sue<l to that <‘.\tenl 'riu.s is the 
eunelusion at which -Mahmood, .1. arrived in.i h*irne(I and 
elaborate judgment. In that case thns* ipiestions 
were referred to the l*’ull Bench, the answers to which 
are given at the end ot this division ol the coiiiinent 
to S. .“)(>(). 

(e) To proceed (as is done in some decisions) on tJie liasis that 
any one of the heirs (who is in possession of the estate) 
may sue ' and be .sued on behalf of him.self and of the others 
I'lie judges wlio have laid this down ha\e ])roeeedcd on 
the basis that the Muhammadan law is not less lu'-'islent 
than the Hindu law' on the necessity of didits of tho 
deceased being iiaid by the licii-s, and .so the same indn- 
ci])lo aiiplies to Mus.>.ulmans as that by which a 
Hindu heir in })ossessiou and management of the estate 
may alienate it for ancestral debts - 


loiuf IieiM 
'Ued, tho rest 
lot l.eiiijf 


if/) JCacli lii'ir 
sppariitfly 

rL'iiroseiits 
portion Ilf 
to 

uliicU liu 
ii untitled. 


Thu heir 
dll poKSes- 
^ioii- re- 
pri-,ciits 
nil others 


1 iShaU:) Moosa v. (Shaih) Essti (tSSI) s 
Horn. 2-U. 

* It was suggested, Imt rejected h> Sargent, 
O.J., and Candy, J., in Ambtnhankrr Iliiriirasiul 
V, SayaU Ali Jlaiul (1894) 19 JIoiii. 273. 

a Jafri Beyam v. jliafr Muhammad Khan 
(188.'i) 7 All. 822. Note tliat in tills ease it was 
alleged that the plalntltf “ did not prefer any 
objection In tho course of tho suit, iiolwitii- 


staiidiiig that lie lud lull Kiuiuledge of Uie 
i.aiue”- 7 All .S2t 

* I'l. “Any one of I he hen-, of .i deeeaseil 
person staiids as liliiMiit on the part of all the 
others with re--peil to niiy thing due to or by 
the deceased " , lied. 34.). Uut the Muhammad- 
an law I-, repealed liy the Proliuts Act : {Shade) 
Moom V. {SkaiL) Baa, (1884) 8 Uom. 241. 
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Section 566. 

E.\ecutioii 
iil^lnbt him. 
Vohintary 
alieimtloi) 
by him. 


(il) Analogy 
with pxecutot 
‘ <1r bom 


I (Creditor’s 
BUit likeiieil 
It) adimiiiii- 
tratioii buit. 


' .fafri Bi'g.'im 
Oil. Amir 
.MiiliuininaJ 
Khan.' 


(i) This was first stated with reference to involuntary 
alienation by execution of a decree.^ 

(li) Subsequently the Madras High Court held that where 
one of several co-heirs is in possession of the whole of 
the property, he may meet the demand of a creditor 
of the deceased by a ‘ bona fide ’ voluntaiy sale in the 
same manner as he may bo sued alone, and the 
property may be j)ut to sale in execution of a decree 
again.st him.^ But this ha.s lioon over-ruled.^ 

(<l) Apart from the que.stiou of representation, it has been 
considered by some judges that whoever is in possession 
of the property of the deceased, whether a stranger, or an 
heir— and regarding property beyond tlie sliaitf to which 
lie is lawfully entitled, the heir’s position does not differ 
from that of a stranger — the person who is so in possession 
is liable to account for it on (lu^ same grounds as an 
executor ‘do .sou toi-t ’ is liable. 'and that tlioiigh ss. 265, 
206, of the Indian ISucces.sion Aft, reproducing the English 
law on the subject are not part of the Ibobalc and Ad- 
ministration Act, and do not directly govern Mii,s.siilmans, 
the principle underlying them is ai>plicable as justice, 
equity and good conscience.'’ It nil! lie necessary to 
refer to the English law relating to (ixi’cutors ‘do son 
tort’ more fully before this \jevv of Hie jiresent (juestion 
can be adequately considered : see below. 

(e) Lastly, some of the decisions in India liave been based on 
the notion that a suit by a eii'ditnri.s in the nature of an 
administration .suit,® and as such binds the effects of the 
deceased, and not merely the parties to the suit. This view 
IS considered below next alter the abo\omeiitioiied points. 

In the case mentioned abovo 1 a Lull Beiieli (d tlic Allahabad 
High Court in answer to questions referred to it. gave the following 
answers: — 

(i) Upon tlie death of a Muhammadan intistalo, who leaves unpaid 


1 Sec T)cr(ilili;ii v. JUnmnji Domlo (IS!).'*) 
liu bmu. 388, 314. 345. 

2 Pathummabai v. Vdia UiumavkatHu (l')02) 
:h Mail 734, 739 , sw below s. 567, <//. (10.) 

t See s. 567, below 

* Amur DaUnn v. Baij NaUi Buvjh (1891) 
;i c.il 311 , 317 , 31 s. 

i 01 . the Onil I’roeeaurc Code, 3. a (u) wlileh 


iiu bides ouy person wlir* intermeddles willi the 
cAatv oi ii deie.ssed person under the expression 
••legal reprcsciiliilive.” 

6 JMtff ,/ait V. A/iiiierl Ally (1882) 8 C.1I 
370 , Amtr JJulInn v. tiaij Nath Hinyh (1804) 21 
Cal. 311. 

’ Jajn Jieymn v. Amir Muhammad Khan 
(ISSG) 7 All. 825. 
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debts, tlic owicTship of the estate devolves upon his heirs inimwliatoly, Section 56(>. 
and not contingently upon payment of sucli debts. ^ 

(ii) A decree relative to the ilebts of a deceased Mussu.juaa passed 
in a contentious or non-contentions suit .against onty such heirs of I he 
deceased as are in possession of his estate, d<jcsnot bind ihc other lioiiv, 
who are out of possession, .and <loes not convey to the auction ])iiirhasf r 
in execution of such a decree, the rights and interests f)f such hcTS a 
were not parties to the defircc. ® 

(iii) Tho plaintiff in Mafri Begum r. Amir Muhammad Khar. '■ was 
not entitled to recover from the ..uction purchaser in excLadion ot his 
decree, po.ssession of his share in the property sohl, without j/ayment ot 
his proportionate share of tho ancestor’s debts for which the .Id'ree was 
passed, and in satisfaction whereof the ailo took place. 

3. THE BNOLISH L\W BELATINU TO E-K ECU TORS ‘DE SON TOR’I . ' 

The English authorities are divided on the question whether an F.xecntnT 
executor ‘ do son tort ’ may be sue<l without joining the proper legal ' 

representative ; but m a Calcutta case* the decisions of Malins, V.t’., were 
eited wdth approval without referring to the decisions of Lord 
Romilly , M.R. , and Jessel , M. R. , which dissent from the Vice-Chancellor's 
view,''' It is difficult to say, therefore, whether the reasons for which 
tho decisions of Malins, V.C. , are dissented from in England, and the 
course cousiderwl by the Masters of the Rolls as the more proper 
procedure « were present to the minds of their Lordships in Calcutta. 

Lord Cottenhara has explained the position and the liability of an 
executor ‘ de son tort ’ in England, by saying that though a suit can (>) He mai be 
be brought against him for the purpose of charging him, he docs not piewivuuw ** 

represent the estate,^ (as the rightful executor or administrator docs, patty 

. . 1 , . , , , , administration 

and, in nis absence, the heirs as a body do) and that therefore where suit. However — 
a general administration is involved, the presence of the executor ‘de 


I Sec also AMiil Majerth v. Krighnamarkariar 
(1916) 40 Had. 243, 2.13. From the propo. 
sltlon Abdiir Balilni, J., deduces th.nt one heir 
hag no right to deal with the shares of other 
heirs, »&. p. 255, 1. 3. Later on the same page 
he cites direct authority on the point. 

* But see s. 607 (2), below. 

a (1885) 7 All. 826. 

« Amir Dulhin v. Saij Hath Singh (t.^x.M) 
21 Cal. 811. 

5 See cases lueutioned in the preceding four 
tootnotos. The Calcutta judges merely say “ it 
lias been held by a Judge of much experience.” 
So that perhaps they knew of the conflict of 
decisions In EiiKlmd. It need hardly be statcfl 
ttiat Jcsael, .M.H.'s, view carries more welglitaud 


Is considered better authoritv, — the more so as 
he Is supported by Lord Romlll.v, M. R. 

0 E g., appointment of a receiver (per Lord 
Rolnil^^ M. B.) Cargv. Hills (1872) 1.') Rq. 79. 

1 The result being that, though Uie executor 
lie son tori is liable to be sued, he is not 
the only party necessary to the suit for the 
purpost' (A binding the successors of the 
deceased in reference to the estate. Cf 
Civil Proccdun* Code s. 2 (11) ss. 50-52. A 
legal tepreseulative is deflued by tliat Act so as 
to include one wlio intermeddles in the estati*. 
so that adding the executor lU ton tort as a 
iwrty would not be ’ misjoinder, but his pre- 
3"nrc c.uinot be siifflclcnt. 
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SuoTlOfr 5<>(J sou tort ’ is not sufficient ; and Jie held that an allegation that the 
(‘xecutor ‘ de son tort ’ had received assets sufficient to pay the claim did 
not oiable the Court to dispense with the presence of the personal 
represenl.ativc, and that, even if the defendant (*.e., the executor ‘de son 

^ , tort '■) admitted that all the debts and the other legacies had been 

(11) Oeiifral ” 

administration paid, the Court would not take his word for it.t He, however, also said, 

nnces*8ar>r ' been Separated from the mass of the personal estate to 

mentor answer this legacy, and had got into the hands of the defendants, 

‘lie son tort’ the Court Avon Id decree pa 3 ’’ment of it to the legatee without involving 
representative. a<“eounts of the estate.” To this must bo added 
that paA'ments by an executor ‘ de son tort ’ are good against the 
true representatives of the deceased, where the circumstances are such 
that the creditors might reasonably suppose him to be the true repre* 
sentative,® and the act itself was lawful, and one that the true repre- 
sentative was bound to perform in the due course of administration.^ 

Hence, if the decision in‘ Amir Dulbin v. Baij Nath Singh’< referred 
to under the paragraph marked (d), above, is accepted, where a creditor 
sues some only of tho heirs or other persons who are in possession 
of tho assets of a deceased Mussulman, and a decree is passed without 
objection being taken as to the absence of tho [other] heirs, the defend- 
ants may bo taken in India to be in the same position as an executor 
‘ de son tort,’ and the application of the assets in satisfaction of the 
decree maj', by analogy, be considered in the same light as payments by 
an executor ‘ de son tort ' of the debts of the deceased: see s. 667 (2), 
below. There is one important distinction between Muhammadan and 
English law which must be referred to in this connection. Muhammadan 
law does not, like English law , require the rateable payment of debts, 5 
but every paj'inent on account of a debt is lawful in Itself irrespective 
of its effect upon the other creditors, and is a due application of the 
assets within the meaning of the Code of Civil Procedure, 1882, s. 252 
(s, 62 of Act V. of 1908). Now the necessity in English law for tho legal 
representative of the deceased being made a party to a creditor’s suit only 
arises in cases where a general administration is involved, and a general 
administration can seldom be required unless for the purpose of a rateable 


DlsUnctton 
between KnRllsIi 
and Miidlim 
law: raieable 
dlHtribiitioii not 
rerognized in 
latter hence 
tieneral 

administration 
may oltener l)e 
ilispensod aidi. 


1 Vrnny v. Watts (1848) 2 Ph. 149 ; see at 
102 (linrliiR arRuments), 163, 154. 

2 Thus collusion between the creditor and 

some of tlie heir.s, or knowledge by the laedltor 
that there were other heirs, would prevent 
the application of the rule. Cf. Assamathem 
\. Hoy A'l/w* (1878) 4 Cal. 142. 

J V //ardiie/ (1«.>3) 2 eJl. ik RI.830. 

♦ (1894 ) 21 Cal. 311. 


# Tiaji Saboo Sidiek v. AUy Mahomed Jan 
Mahomed (1904) 30 Bom. 270 ; 6 Bom, L. R. llS.'i 
following V eerasokkaraiee v. Papiah (1902) 20. 
Mad. 792 ; and cf. Hcd. 609 (Vol. IV. 54.5) : " The 
depositor has himself the right to seise and 
carry away his deposit, If he finds it amongst 
the effects of the deeeahed, and thd creditor 
lias a similar right with regard to his deht,” 
Cf. also Ball. 1. 679. 
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distribution of the assets amongst the creditors. It would, therefore, !SEC’no> 56(5. 
seem that the strict rule of English law requiring the presence of the 
representative on the record can seldom have applicaiion in the case of 
Mussulmans. Jn a caselike ‘ Penny v. Watts regarding a Mnssulman's 
estate, probably the Court would not feel itself bound, as 1 1 ad ( Tottenham 
did, to order a general administration, against its own iiiclinatiMi. 

♦. CAEUITORS* SUITS AND ADMINISTRATION SUITS. 

The proposition that all crerlitors’ .-juits are in the nature ot ad- cre.iitor^' suits, 
ministration suits, and that conscqucnth m .such suits any cjk iieir 

’ ^ ‘ •' -uifsdistiiisulslietl. 

may bind the whole estate, (see tho paragraph luarkcd |e), above) 
is liable to criticism in two «nrection.s. (1) .such huits are not like 
administration suits, and (2) in administrati«m suits one of .scv'era] licirs 
cannot by himself sufficiently represent the estate.* It is not easy to under- 
stand what is meant by tho first part of thoiiroiiosition, but it seems to be 
mainly based on the fact that in a creditor's suit, as well as in an adminis- 
tration suit, the decree ispassofl not iiersonally against the defendants, 
but against the property belonging to the deceased v^hich has come to 
their hands. The distinction between an administration suit and an 
ordinary suit by a creditor has lieen forcibly pointed out by 
Mahmood, J.^ At the same time it seems to have been overlooked 
that according to all the English decisions, in an administration suit 
the presence on the record of tho true representatives of the deceased 
(i.e., the executor, or administrator, or all the heirs of a Muslim) is 
imperative. Lord Cottenham, in the case referred to.^ was at pains to 
show that if an administration of the estate could have been avoided, 
the action would not have been defective for want of the true representa- 
tives, — but ho found that administration could not in that case be 
avoided. One of the reasons why the Courts in India may not considei 
it necessary to order administration in circumstances where it would be 
necessary in England has been stated in the last paragraph. 

0. APPLICABILITY OP PROBATE ACT WHEN UEIR8 REPRESENT THE ESTATE. 

Where the heirs are the only legal representatives of a deceased Mus- posiyo,, heit* 
sulman (i.e., where he has not appointed an executor and letters of ad- when they admin- 
ministration have not been obtained), it becomes a matter of some ******* 
importance to consider how far the provisions of (he Probate and Adminis- 

1 Penny v. IValM (1840> 2 Vli. 149. AH. S22, .S44-84.'l, SInlimootl, J.. refers to the 

2 Penny v. WaUs (1840) 2 ]>h. 149 ; Umsell form of derrees in .-idnuiiistration suits an- 

V. Morris (1873) 17 Eq. 20 ; Cary v. HiUs (1872) nexed in the Civil Procedure Code to show the 
15 Eq. 79. See coiiimellt to s. 675, below. distinrtioii See now O. XX. r, 13, and App.l.v 

9 Jdfri Htyiim Amir Md, Khan (ia35f 71). to .Mdied. 1., 17-2U. 
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Section .'iGe. 


UilUculty of 
applyliiK 
Pioliatc \cl 
fo Buch heirs. 


Dislnbutioii of 
iiBHcta not 
uopfssanly 
rateatilc. 


Partition noeil 
not be post- 
poned till all 
debts paid. 


tration Act can take effect, — the ai>plioatioii of lliat Act not having been 
made conditional on probate or letters of administration being obtainetl, 
nor even on there being some person* who, by his acts, or otherwise, 
takes the place of an executor or administrator under the Act. Where 
the deceased has left a will and appointed executors, the effect of the 
Act on therightsand liabilities of the parties is generally clear; for most, 
though not all, of the provisions of the Act relating to executors are such, 
as may be given effect to, irrespective of probate being obtained. Where, 
however, there is no executor nor administrator, and the whole body of 
heirs represents the deceased, many of the provisions of the Act become 
inappropriate-, if not inapplicable ; and where the sections are not so 
worded as to restrict their applicability to executors or administrators, 
difficulty may arise in applying them to the bodj of heirs. Ss. 101 to 
104 of the Act may be Instanced. Another illustration is furnished 
by the devolution of the right of pre-emption ^ 'I’he order in which 
payments are rcfpiired to be made by the Act may . bo capable 
of being enforced as against an executor or administrator, but it is 
obvious that when the heirs themselves administer the estate there are 
no means of enforcing it. It has moreover been hf^d that there is 
no necessity for the heirs to distribute the assets rateably amongst the 
creditors and that the heirs may distribute the estate amongst 
themselves notwithstanding the circumstance that a small debt is due;* 
some distinction seems to be uiude whether the debt is small or large 
in proportion to the estate,® but the point to note in the present connec- 
tion is that the estate may be divided without first cither paying off all 
the creditors, or setting apart funds for doing so. 

In a decision given long before the Probate and Administration 
Act wa.s passed, but which deserves attention for the care with which 
the relevant passages from tho ‘ Hidaya ’ are collated, and for the reason- 
ing based on them, it was said that the debts of the deceased must 
be paid before the estate is tlivided, but if the creditors be not present 
to assert their claims, the division of tho estate is not to be postiioned : 
the creditors who may subsequently appear and assert their claims, 
are entitled to set aside the partition of the estate, so as to render it 
available for the satisfaction of their claims, or they may hold the 


' /i tf , iiii r.\i;ruti)r ih tun tori 

* See i'(iniiiu-iit. tu s*. 532, above 

a aiuji) SalMi .St, liH v. Alh Miilmuml 
.Jun Mahumrd (10114) 30 lloiii. 270. Si-e 
It. 750, It. 5 

* 1‘irllti I’al Sotuh V. Utttxafiii hut (l8^2l 

1 All 301. Si'B also JieuaiH \.AtiiirMd. 


Khun (ISS'O 7 \II sji ; Amir Dulhtn v. 
ISa,} Siilh .Stniih (IS'll) 21 Cal. 311 ■ (.Sywl) 
liiMln,lJliiKsr,n V. llnutirm llut^h 

(IS70) 2 .N. W. 327. 

I Klim, till, I, n (1«S5) II Cal. 

121 . 
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hoirs personally liable to the extent of and in proportion to the shares Section 56G. 
they have taken in the estate of the deceased.* 


(2) Suits to which Some but not all Heirs are Parties- 


567. (1) Whore there is no executor or .idministrator \ii ii.irs n..! 

of a deceased Mussulman, and his creditor sues some one or "r.‘jZr s smt. 
more, but not all of his heirs (the heirs so sued arc herein- 
after referred to as “the said patties” and the heirs who 
arc not parties to the suit, as “the other heirs,” the plural 
including tlic singular in caeli case), the suit is not didective 
for non-joinder of the othcT heirs as jiarty defendants ; ‘ 

[provided that the said parties are in possession of the 
whole of the estate].^ 

(2) Where the said parties (i) are sued in their repre- I'.i rosin 
sentative capacity, if (ii) they are in possession of pro- .'ii arls*^ 

perty left by the deceased,'^ (iii) they have so acted that 

the creditor might reasonably suppose them to be right- 
fully representing the whole interest of the deceased in the 
said property, and (iv) the debt or liability is such that the 
other heirs are also bound proportionately to satisfy it, ° in 
such a case — 


(a) The High Courts of Calcutta and Bombay have hcld(«) cairutta 
that a decree maybe passed for its payment or satisfaction uombav 


I {Si/iKl) Imdad Uoosein v.(Musumat) Uuisatm 
Buksh (1879) S N. W. 3J7; tlio qucutiou 
lot decision being wliether tbc widow was 
entitled to hold possession of the estate in lieu 
or dower : i'earsoii and 't'liriier, JJ. express- 
ed tlicir dissent fruiii {Mummuit) Meerun v. 
iMussurttut) Sajeebun (1807) 2 Agra. 335, an 
earlier decision of their uwii, in which they 
had said tlut the widow having got pus'^essioii 
on the untenable ground of lier being the sole 
heir, was in wrongful, and not lawful, posses- 
sion, See s. 108, above. 

> Ambashanker Uampranad v. Sayad Ali 
Itasul ( 1894) 19 Korn. 273, per Sargent, C.J., and 
Candy, J., on a reference from tlie Small Cause 
Court. In rcinaiiding the case, the Court referred 
the judge to Husaunteram v. Kamaluddin 
(1885) 11 Cal. 421; and Birthi Pal Smyh v. 
Uuaiaini Jan (1882) 4 All. 301. 

3 See comment, and the footnotes to s. 507 
(2) (c), below, and to s. 501 ill. (3) ; also the 


pamgruph marked (e) in the comment to 8.*500, 

* 111 a c.i'.e amongst Hindus it was ..nd 
that wliere the lieirs that are not sued ..re 
iiiiiiurs. It strengthens tlic conclusion tliat 
those that arc sued, are sued in tlieir repio- 
senlativc caiiaeity — per Sargent, C. J. and 
Uaridas, .1. in Jairam liajnbashet v. Jumii 
A'u/afi (1890) 11 Bom. 301, 305; this hardly 
applies to Muslims. See s. 573, below, and 
comment thereto. 

.1 Their possession ot tiie property makes 
their position analogous to that of an ex- 
cutor de son tort. Amir Didkin v. Baij Nath 
Singh (1894) 21 Cal. 311, Uio Indian Sueccssion 
Act, ss. 205, 200 and, per Tarke B. (delivering 
the judgment of the Court of E.xcheiiucr) in 
Jiukley V. Barber (1851) 0 E.\eli. Hep. 104, 183. 

0 Thomwn v. Uardtny (1853) 2 Kl. <k Bl. 
039. 
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Section 567. 


( 6 ) Alhiliabail 
ilocisioii. 


(c) Madhi" 
deriBion. 


]’rivv Council 
(leciaioii. 


out of the wliolc of the said property,' so as to bind also 
the interests therein of the other heirs ; “ provided that 
if the said parties arc not sued in their representative 
capacit}", or they have not acted as above referred to, or 
for any other reason the Court thinks it more equitable so 
to do, it may decree (i) that the whole of the claim be 
satisfied out of the shares of the said parties in the estate 
of the deceased ; ® or (ii) that the said should pay 

only parts of the debt proportionate to their respective 
shares in the said estate.'* 

(6) The High Court of Allahabad has held that a 
decree cannot be so jiassed as to be binding on the other 
heirs and that the auction purchaser in execution of a 
decree against the said parties does not acquire the rights 
and interests of the other heirs.* 

(c) The High Court of Madras has held that where the 
said parties are in possession of all the effects of the 
deceased — but not otherwise — a decree may be i)asscd 
binding also on the other heirs, who are neither in 
possession nor parties to the suit.-'’’ 

(3) The Privy (■omicil have approved of the exercise 
by the Indian Courts of a wide discrefion in allowing the 
estate of a deceased debtor to be rcpresentetl by one 
member of the family ; and have stated that judicial sales 
should not be disturbed, where (a) there was a debt justly 
due, (b) the other Jieirs being minors, (c) to whom no pre- 


1 I.e., file proiierty brlongiug to the de- 
ceased IB in the t>'>Sbesuon of the heirs 

Drho are sued. 

* Cf. cases given .ts tU. (l)—(4) 

3 cr c.iscs given as <».(]) 

4 Cf. caws given as lU. (If (7) (K) ami C-ij 

■' VulhuhiMubifl V V'tttil C mmui h'ltfii fiydJ) 
1:6 Sind 7.14, te (K) , AMul MajevUi v. 

Kruhmmarhanitr (lOlll) 40 Sfiid :;4 5. -JjO. 
it wan iilsii niatcil nil ideiilallv in Ih-.iilnm v. 
Jilnmnji Dhoiulu (WXi) -Jo Horn 338, Jlo ; “ Th.- 
crcililnr tail seek his relief agaiiint niic ol .>.eve- 
ral lii'irs in ,i (Uoe where nli the eheits 
are 111 tin- lands of tliat heir.” J5ut iu 
\ (Suua,!) Mi lluxul (18') i) 
lU lloiii i7.J, «ii<ic the question iiruM- more 


defiiiiti'b. III) lui'iitinii nas made of the point, 
.and the Uoiiihaj High Coiiit seems to be in- 
clined to follow the Lalculta view, though 
tor dillerciit reasons. Aeeurding to Amir 
OulhiH \ Jim Xulh Huujh (1804) 21 Cal. 313 
hiihire to mow cvliisive possession of all the 
-assets docs not involve a failure to establish 
her icincsciilatne iapacit>, 16 . p. 310 ; and the 
hcir’.s lability is to lie iiicasnred not by the 
extent of his nileicst in the estate of the deceased 
blit bj the assets vvliiih have tome into his 
lianUd, and wliith he has nut dishuised duly in 
the duscharge ol the liabilities to which the estate 
wai subject at her hii^bamVs death, ib. p. 318, 
l-f. to . .,01, ill (3), above. 
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judice is sliown by their absence, — on the j^rounds of any Seotton 567. 
nioro irregularities of procedure in oljtaining tlie decrees, 
or in the execution of them: the. title of p rsons who 

buy under a judicial sale may bo upheld where; the person 
named as defendant is ‘do facto’ manager (jf Hindu family 
property, or has assets out of which the decree can be 
satisfied under his control ; but their Uirflslii|)s adfi the 
elementary proposition that the Court has no juiis-lirtion 
to sell the property of persons who were not part'esto the 
proceedings or pro]iorlv represented on the r(;( ()r»l.^ 

(1) IMioH loaviuga widow, IK, and a s(»n, S, a.s his hoiiv. ( ' a creditor uiunfatwns. 
of P, brings a suit against S alone. At the hearing S admit.'* the claim, 

but points out tliat IF .should also b« a party ; IF cannot be added as a 
party, the suit against her being barred by limitation. Held, thatS can 
be sued alone without adding IF as a party, ami that S's .share in the 
estate will bo bound to pay a proporl ionato part of the debt. The estate 
not having been distributed, the Court points out that a question might 
arise whether 8's share in P's estate is not bound to pay the whole 
debt, and not merely a .share proportionate to bis interest in the 
estate. 2 

(2) P dies, leaving as his heirs, K, 11a and Hb, The estate is in the uuutta ana 
possession of H and Ha, who alone arc sue<l by the creditors of P, and in 
execution of the decrees passcil against H and Ha, the property leit by P 

is sold, and purcliased by D ami 13a. Hb then .sues to set aside the decrees 
on the ground of fraud, which she is unable to prove, llehl, that Hb 
is hound by the decree, notwithstanding that .she Avas not a party to 
the suit in \Ahich it was passed, on the ground that all creilitors' suits are 
in the nature of administration suits (sed quaere), and that, tlicrefore, H 
and Ha were bound to account for the assets come into their hands, 
and to that extent liable to pay the crc*litors, — the residue, if any, being 
divided among the heirs. ^ 


1 Khiariijmal v. Daim (1004) Cal. 208 
(P.C.); cf. s. 567, illii'tr.itions (3) aiul (I). 

2 Ambnuhnnkar v. (1804) 19 Bom. 

273; s,L-e Hio footuotc to tho >\ora " iiarties ” in 
X. .">67 (1), alioic. 

a MuUu Jnn v. Ahvml Ally (1882) 8 Cal. 
370. Two othur views were >.098081611 by Morris. 
J., as having previously aovemeil similar eases • 
(n) 2'liat “ the said parties ’’ were sued in Uieir 
representative vliaraeter, and wluit iiassed at 


the sale w.is the properly o£ the deceased, 
eitin8 Xu:mun v. (Mmlrie) Amee- 

rimUleen (1875) 24 AV. K. 3 ; (b) that the 
principle ot MuliammatUii law is that one of 
the heirs may stand <w litigant on belialf of all 
iitlier heirs with rcxpeet to anything done to or 
by I lie dereased wlietlient bo debt or substance; 
see also tile paragrapli marked (c) in lie com- 
meiit to «. 500, above, and Abilul Majeelh v. 
Kii'.Afiiiin(ic/i«ri<ir(101C)40 M«d. 243,257. 
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Section 567. (3) Pdios inflel)to(l toC, who sues P*s widow, W, without making 

lihniraiioiKi jjjg other lieirs parties Held, that the suit is pro])erly brouglit against 
whoso liability is to be measured not l)y the extent of her interest 
in lier husband’s estate, but }>y the .assets come to her hands, which she 
had not duly disbursed in the discharge of the liabilities to which the 
estate is subject at her husKand's death. ^ 

(4) P is indebted to C for rep.airs to a house, .and dies, leaving H 
and IIa, a daughter .and a sister, as his heirs. II obtains a certificate 
under Act XXVIT. of 1860 (repealed by the Succession Certificate Act) 
and directs further repairs to be done- to the said house C then brings 
a suit against II alone, styling her as the daughter and represen- 
tative of P, to recover his original claim, and a further sum for repairs 
executed under //'s directions. The suit is undefended, .and a dooroo 
is obtained against H, in execution of which the house® is sold and pur- 
chased by T. IIa then brings a suit against H and for possession of her 
share in the house hdd, that H did not represi'iit the whole estate, 
and Ha’s share could not be sold in the said execution proceedings. 

(6) P dies, leaving a son, H, and a daughter, Ha. C, a creditor of 
P, brings a suit on the debt, and obtains a decree against “P deceased, 
represented by her minor son H, represtmted by his guardian,” — Ha not 
being a party to the suit. Held that Ha is eiiually responsible for 
the debt, and bound by the decree, and the e'cecuf ion sale pa'S.se8 not 
only H’s but also Ha's share in the property of P, and that it cannot bo 
impeached on any ground except lhat the debt w.is not duo.'* 

(6) P mortgages certain lands in 1862. On his death, the mortgagee 
sues P’s widow, //, and son, Ha, and for< closes the mortgage. Hb and 
He, daughters of P, who are also his heirs, are not ])aitics to the fore- 
closure suit. Held, that Hb and He cannot object to the decree simply 
because they were not parties to the suit ; that // and Ha were sued in 
their representative character (as representing P’s estate) and the pro- 
ceedings against them, as such representatives, were effectual against the 
wliole of the cstate,and not merely against the sha res of il and Ha therein. •'* 


1 Amir Tiulhin v. Bail Aath Singh (1894) 
21 C:il. 311. 

2 So at.itc(l liy U.'.ith, 0 .T • Ileiulru v. Vutly 
Liitl Dhur (1S7(.> 1 (!al. 395, 3US. I i ; but, 
ill the st.'iteinpiit of facts, it is snid th.it “in 
(‘.XL-ciition 1)':) Intercht in the lioiisi and l.iiid 
w.ss sold,” which would leave iiotbinK to be 
ilciidcd. 

a Uendrv v. MiiUg Jan (1870) 1 Cal 393 
This rase is appmvetl by Mahniood, J., 
ill Jiifii Jii-i/iim V Atnir Muhammad Khaa 
(1885) 7 Alt. 1*24 844. but does iiol seem 


to be iiotiffd HI any other decision. It is 
liardly r(iiisiv1.<iit with MuUg Jan v. Ahmedally 
(1882)8 Cal 370; and Amir Bulhin v. Baij Nath 
(1894) 21 Cal. 311, i.e , ill. (2) and (3) to a. 567 
unli'sh it ran lie brouRht in under the principle 
of Assamathim Nhsa v. Hoy Lutchmeepul 
Singh (1878) 4 Cal. 142, on the Rround that tlio 
suit nl II w,as undefended. 

♦ KhmJtetbibi v. A'eso Vinayah (1887) 12 
Com 101 (S.argrnt, C. J., and llaridas, J.) 

■> Uni'iiliiia V. Bhimnn Dhoiulo (1895) 20 
•Join. 338 {yi; Uanade and Jardine. JJ.) 
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(7) P dies, leaving // and //a, his widows, and //n, a minor daughter, Section oCT. 
as his heirs ; //b is in possession of ecrtain proper! ies belonging to P. 

13ec;rees are obtained by creditors of P against II and fl > and in satis- 
faction of the decrees H and H\ sell the pfreporlies in th(i possession of 
11b, pnriiorting to execute the sale-dec<l on behalf < f lli. inselves and of 
Hb, as her guardians {Hb having no legal guardian at Hie time; Held, 
that Hb is not bouml by the decrees, nor by the sale, an<l she can t 'ti'Ver 
her share in the proiicrties of P on I)a3'ing her ..haie of 1' debts, iu s »tis- 
faction of which the sale was elTectedH 

(8) P dies leaving 11 and Ha as his In-irs H alone is in (lusscs- 
sion of Hie whole estate of P. a eredituv of P, sues // anl obtains a 
decree against her, and in exeimtion of the dceo'cthe whole estate i- sold 
by auction. Held, that 11 a is not bound b\ ilu; sale, and on iiaymont by 
him of his proportionate share of the ileld, which was paid oif from the 
proceeds of the auct ion sale, he can reco\ cr his share iu the ])rop(‘rty sold. - 

(9) P dies, leaving H an«l Ha as his h ors (', a creditor of P, obtains 
a decree against H alone as rei)resentative ot P. 11 being in possession of 
the whole estate. H then transfers .some jiortion of the estate to T. 

After the transfer C' attaches the iiropciiy so traiisterred, and claims to 
execute his decree not only against the ' ight , 1 itle ami interest of K in the 
said i)ro])erty, but against all tbe interest that P luul in it. Held, that 
H could have objected to more tbaii l.is share iu tlxo i)i’o]Jcrty being 
attached under the decree on the ground that as to the rest lie was a 
trustee for Ha, and that T can likewise ask that the attuchmeut ho 
limited to the share of H in the projieity, even thoxigh II had piiiportcd 
to transfer to him both his o\nx and Ha's .share therein.^ 

(10) 1’ dies, leaving three widows, //, //a and Hb, two daughters, He Madrd« 
and Hi), ami one son, /in (u) H sold some ot the jiroperty of P iu xlis- 
charge of P's debts ; held that // is not like the managing eo-parceuer iu 
Hindu law', and thus not entitled to .idiniiusier and manage the estate 
until partition; that the creditors, liowevi-r, luavc a right to sue such 
heirs as have taken the estate, but that they are entitled to Ixtive recourse 

to a single heir only in a ease wlxere all the »*lfeets are in the hands of that 
heir ; [but that it makes no ditlexvixce whether thoheir or heirs in possession 
meets or meet the demand ot theeriHlitors by a ' bona title ’ voluntary sale, 
or the proiierty is brought to sale in e.xeeiit um of a decree obtained against 

1 llainir Smiih v ZuKm (IS7>) X Ml .'iT ■\ VitUl f'niiiiarhtbttt (ISIOJ), 2(1 Mad. 73(5. 

(Kli.) Tutiut, a., (1 J , Spaiikiu iiml Bcarsidi. * MuhnmiiMil .i«w» v. liar Hahax 188i) 

.IJ. 'I'ho latter poiiiU out that the widow-i 7 All 71(5 

were not competent to act a.s the «iiardi.nw a ihitlu. Anl v. Uari Uni (1301) 23 All. 2(53 
oX liH. 'L’ho fact that //ii was in ihnsi-sslon of {per Straehey, C J , and Xlauerjl, J.). ' 

the property is emphasised in Pathummibai 
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Section fiC?. him or thorn. Held, therefore, that the sales by H for payment of P’s debts 
iiiuaratwns. wore valid and binding on P’s other heirs though they were not parties 
thereto.] ^ (6) Secondly H also sold another property (item No. 1 1 ) to the 

13th defendant in consideration of a debt of Ks. 25 duo to him from P, and 
of a further sum paid by him to H ; held that //b was entitled to receive 
her share in the said jiroperty on payment of a portion of the debt (Rs. 25) 
proportionate to her shfire in P's estate. * (c) Thirdly H sold ‘ bona fide ’ 
certain other property of P, but not in the discharge of P’s debts ; 
held that Hn was entitled to have her share in the said property, on 
payment of her .share of the compensation iluo to the purchaser for im- 
provements efTect(Hl by him in the said [noperty.^ {d) Pourthly 11 allowetl 
certain mortgage debtors of P to rwleein the mortgaged properties on 
payments of the full amounts due on the mortgage ; held that //b was 
OTttiiled to recover from the mortgagors her sharein the mortgage proper- 
ties in default of the mortgagors paying her within six months her 
share of the mortgage money. • 

See also illu.strations (3) and (4) to .s 569, below, and the ruling 
of the Privy Council referred to in s. 567 (3) with tlio concluding 
portion of the present comment. 

The question as to who are necessary parties to a suit, has been 
discussed in its general bearings in the (ommenf to s. 566, above. 


Necessity for 
all tbe heirs 
having posses* 
Sion of assets 
being before 
the Conn. 


It has been remarked in the course of m ircdivisions ^ than one that 
a single heir can be sued without the other heirs being made parties, only 
in caso.s where all the a.ssets of the tlcccascd arc in the possession of 
that heir ; but the point has never been directly before the Court. 
Abdur Rahim, J., refers to “ the provision of Muhammadan law that a 
decree again.st one heir in pos.ses.sion of all the effects of the deceased, 
is binding on all if obtained after contest, ” as “ a part of the processual 
law of that sy.stoiu,” and explains that it is ‘ not based on the ground 
that a single heir if he happens to be in possession of the estate of the 


1 I'alfMinmab'ii v ViUil V mtnacluibai (l‘i02) 
20 Mad. 734 (per lieiisoii and Dhasliyain 
.\v>aiigcr, JJ.), rclcrnug to tlie .ilienatbnis of 
" items ” 1., xviii. and xi , in ra\oiir of delen- 
lUnts 11, 12, 13, resputUvely -.'.uc p 730 (i»ai. 
4). p. 737 (par. 0), p. 739 (|>ar 2), and p. 740. 
Tlie part ol tlii! rnling l•ncIo!,cd in I 1 is 
ovenuled by Abdul Majenh v. Krishtutinti- 
charitir (Vjm 40 Mad. 213, 2.', 7 

2 In tins iff , (fi) (c) (d) tlo not apply to 
s. .'i07, hut it would not bo convenient to have 
the points tliat were decided in tlin, case 
scattered in several places. On point (f>) see 
Abdul Majivlh v Kruihimmarhanar (lOUU 


41 JIad 243. 219 

a Jbul , relating to iletendaiils 13, 14, items 
■ii. IV, pp. 737 (par. (i), 739 (i).ir 2). 

* Ibid, relating Ixi defendants 18, 19, items 
-w , wi.. pp 737 (par. 3, 4) 739 (par. 3). 

s PaUiummabai v. I'ilfif Ummachabai (1902) 
20 .Mad. 731, 738 ; Demluva v. Jlhimaji Dhundu 
(1895) 20 Bom 338, 34."i, referring to lied. 349 
viz., '■ any one ol tlie heirs of a deceased person 
stands as litigant on the pait of all the others 
wiUi respect to anything duo to or by the 
deceased.’’ Ilamir Hinah v (Muaamnal) Zakia 
(1875) 1 All 57. 59. 
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deceased represents the rest of the heirs for the purposes of adminis- Section 567. 
tration generally” ; but that “the decree of the ‘Kazi’ in such a case 
is in reality either in favour of or against a deectusc'd ; tmI any one of 
the heirs may stand as his reprttsentativo with resi)i)ct to .such decree.”' 

The reasons on which the remsvrks first referred to' arf hastd, aie pio- juasonB why 

bably twofold ; (1) that every part of the estate is lial.h* for the dihls 

of the deceased, and therefore all those who are in po.^hes.siuIl of any ' ^tate required. 

part of the estate must bo before the Court ; (2) that possession ot the 

estate is neces.sary for establishing “ that the executor ‘ de son tort was 

really acting as executor, so that the creditor might roa.sonal>ly ^- .pposc 

him to be the rightful representative ” ; for it is only m such a case 

that the creditor is entitled (under English law) to retain as against the 

representative of the deceased, payments made to him.-' It may, at the 

same time, be pointed out that the object underlying the principle marked 

(1) above may bo safeguarded, in British India, by the form in which 

the decree is passed,* viz., a proportionate part of the debt may alone 

be ordered to be paid by the heirs who arc parties. Again, the heirs 

who are parties are entitled to apply that the other heirs be brought on 

the record; they may well be expected to take care of their own 

interests, by making such an apidication, if they have anything to gain 

thereby, and they ought not to bo allowed to profit by omitting to do 

so and withholding the information from the Court ; in cases where the 

other heirs have notice of the proceedings, they have likewise the 

power to apply to bo made parties, should they desire to defend the 

action. 

The remarks of Abdur llahim, J,, cited above are based on the 
‘ Hidaya but the statement by Muslim jurists of a rule of * pro- 
cessual law”® is not binding on the Courts of British India; and the 
practice under consideration has reference to circuni.stances in which 
the strict procedure has not been followed by the parties, and in which the 
Courts recognize the expediency of allowing a certain latitude. From 
the decisions so far given, it does not follow that the CoiuTs would No deciaion on the 
decline to entertain a suit by a creditor of the deceased, if the whole 
of the estate is not in the pos.session of the defendants impleaded ; for 
in the Madras and Bombay cases,® the heirs suetl were actually in pos- 
session of the whole of the estate, and in the Allahabad ease * no part 

I AbdvA MajeetA v. Krishmmachariar tis!l5) 20 Bom. 3.IS. 

(1016) 40 Mad. 243, 266 ; see Hed. 349 wlildi a Thonuoa v. Ifardina (18.53) 2 El. & HI. 030. 
is cited on p. 76S, n. 5, abo\c. 4 (;f. Madfio Ham. v. Dilbuf Mahal (1870) 2 

* Pathummabai v. Fitttl Ummtehabai (1902) N. W. 44!) : and Ptrlhi Pal Siagh v. UusaiM 
36 Mod. 734, Devalava v. Jihimnjo Dhondu Jun (18.82) 4 All. 361. 
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Section 567. 


.Section 567 
(liatlngaiihcvl 
from, " 


Decree nfti-r 
contest U<‘uined 
agiiiiiet (Iccuased, 


Desire to place 
voluntary 
alienation on 
same footing 
as execution 
of decree. 


of the estate was in their posses.sien 'Hie bearing on Ihi.s point of 
‘ Madho Kara v. Dilbur Mahal’ .should al.si) be eonsidered.^ Secondly, 
if it is alleged that ])art of the eslatt! is in Ibo bands of some other 
]X‘r.sons (an allegation whieb it, is not in the iiilei'est of (he said ])arties 
to make) no plaintiiT tvould objetd, (■<» bringing (he.in on the record 
Finally, the Court would Ibid .some dillienlty in deteiniining whether 
all the estate is in the possession of the saiil parties 

The distinction betAveen ss 567 and 572 is that s. 567 deals with 
the case where a creditor sues some only, and not all the heirs of a 
deceased person, for a debt due to the dweased, and brings a part of 
the estate to sale in exwntion of sneb a decree 'I'his ])roccss is (it is 
evident) defective : the defcwlants in siieh a c.ise are onners of 
only their own shares in the ]>ropprty brought to sale,an<l the excention 
imrchaser ought in .strictness to ac((nire no right over (lu* share* therein 
of the otluT heirs who are not on (he recoid >;e\ erllieless, tliedceisions 
are that the execution pnrcliaser may. e\en In such a. « as(>, ac<inire, under 
oertain circum.stanees, title to the entirety of the pm^ieily.® On tin* other 
hand, s 572 deals with tin* powers ol imlividii.il hciis prisately to 
alienate assets of the decease*!! though no dccns* has been passed 
against them. Abdur Rahim, .1 ,pre.sidingovera Full Ih'ueli of the Madras 
High Court has dissentotl from the judges who sought to make (ho rule 
in s. 572 the same as that un<h*v s 5(>7 " They t'.nletl to hear in mind," 

said he, ‘‘that the provisions ol tin* Muhannn,ul.in laA\ , that a deereo 
against one heir in po.s.se8s ion of all the effects of tin* eleceased. is hiiuling 
on all if obtained after contest, is jiart of the piocessual law of that sys- 
tem, and is not ba.sed on the ground that a sinirlo heir, if lu* liajiiieus to 
be in po.ssession of the e.state of the decea.so*!, n*in e.si'jits the rest of the 
heirs, for the pui*poses of administration generally. 'I'lie ground on W'hieh 
a decree against one of the heirs in such circumstances is treated as ‘res 
judicata ’ is, as stated in the books, that the decree in such cases is, in 
law, against the doijeasetl and not against the jiarticnlar heir who is 
made defendant in the suit.”* 

It may bo stated at the .start that, on priuciph*, a single heir can 
represent no more than his owai share Avhetlier in a suit, or in private aliena- 
tions. It seems, however, to have been overlooked, that in regard to pro- 
cessual matters, Muhammadan la^v must ‘jirima facie ’ gi\c jilaeoto the 

« See s. 130, Ul. (.3) above. In Miits lias boon udupteil.”- -^6,/!!/ Majeelh v 

» See s. 507, and the decLsions cital In the Krhhnamachurinr (I'llO) 40 Mad 243 2.57 Ct 
lootnotes thereto. Abdur Rahim, J, seem- to A'Aeimmw/ v. (1104) 32 l iil ”290 (p c ) ’ 
approve of the decisions of the Caleutta High a AMnl Muj,ith v. Knshiiamachnri (1910) 40 
Court “111 which the rnlc of Muliammadan M.id 213, 2.56. 
law as to one heir represriding the other co-helri 
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adjoctivo law of Urit ish India. Hut asHumiiijr that Muhammadan law implies Section 5(}7. 

in this rospoct, thu dooision in which Sir Hhashyani A> yanfiar took part^ 

spoms to have hcpii based on the d«wire that the same nii- dioiild .i])}>Iy 

to volmifary alienations as to sales in ex(*eiition ; »»r to e\ine-,N (he matt<'.' 

with refereiKiO to Abdur Hahim, .l.‘s reasouuui. lie j lestiou seems 

to have jircssed Bhasliyam Ayyan«ar, J., why it should m • boc<-(,-ider'>d 

(where tlicri' is a ‘ bona lido ' alienation for a debt of the deeeasciil i that 

it is the deceased w'ho is making the alien 'tif n, rather l!i m the sr gl i 

heir puiporting to represent the estate, jti-l as (win •• there is a I 'cree 

for payment of a debt due by the ileee.iseil) the I.' eonsi<ler tii.it, it is 

the deceased who is the judgment -ilebtoi and not m<iel\ tlm nuliviibial 

heir. Infavour of such uniformity may al.s(’ )»e cit. d the ohservalnai of 

Wallis, that it is probably for the be.ielif ol the ereditoisas well as of 

individual heirs that there should not. be a. rigul rule requiring tlu 

whole body of co-heirs to join everv alien i.tion and whcie llu'ro isa debt 

lawfully dm* from the estate of (he dece.ised there'-, a tenpitation to 

follow the easier course, if it can lie safel> followed -ol avonlmgaii 

intermediate suit 'Phese consuleratious how(*v*‘r, si'em to l)e met by 

a decision oi the Privy (’ouncil.* eoutainiug tin* obser\ations cited in (he 

next following paragra])h in which *.lrc.ss is laid upon the importance 

of upholdiin/ the title of persons who hny under ju.lin il sales • and 

it is obvious that the other heirs ’ mt .‘rests ar,* much less likely tola* 

prejudiced by such sales than by priv.ite alienations. The variance 

between the rules therefore applicable to Court .sales and private 

alienations may bo explained on these grounds. 

Sect. 567 (3) is basisl on a decision of the Privy Couneil in which they privy c .mni:— 

said ; “ I’ho Indian t'ourts ha\e proiieriy exerci.setl a wide di.scret ion in 

' ‘ • sciitvil where («0 

allowing the estate* of a deceased debtor to be repre.sent(*d by one member .o.,ent heir^i uro 

of the family, and in refusing to di.stiirb judicial sales on the mere ground |a justly due'***^ 

that some members of the family whi> were minors were not made parties ('’1 "" prejudice 
... ’ , 1 1 ■ 1 1 ■ minors and 

to the proceedings, if it a^ipears that there was a delit justly due from espociiviiv where 

the deceased and no prejudice is shown to the absent minors Hut these 'letemUnt 
• r j maiiiiser or 

are usually ea.ses where the ])ersou named as defendant is ‘ do facto ’ le) ims asset" 
managerofa Hindu family property, or has assets outof which the decree 
is to be satisfied under his control 'rhen after liolding that in 
tlie .suits in question the deceased was not rcpre.s(*nted in law or in fact, 
and that the sale of his property was tlierefore without jurisdiction and 
null and void, and that even the share of the i>erson who was on the 

' Palhumm'itmi y. Viliil nmmieh'ibn (UXn) aSPT) 1 -Vll. -VJJ. 

-rt Mad. 7‘J4 ; aeo a,ho if tuujUiU v. MehUi Uiimih - Khiarajiml v. Daim (I'JOl) 32 Cal. 2110. 
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Section 567. 


Mere irregularities 
may be excused. 


But Court can- 
not sell propel 
ol peraoiH not 
represented 


record as doiondant in the case before them was not bound by the sales, 
beciuiKo he wasa minor and not properly leprcsenttd by any authorised 
person, they eonehided this part of the judgment as follows : “ In the 
o])inion of their Lordshijts it is not a question of form but one of 
std)stancc. Jn coming to this eonehisitin their Lordships are quite 
sensible of the imjiorlance of iqiholding the title of persons who buy 
under a judicial sale, but in the present ease the real ])urchaser was the 
judgment-creditor, Avho must beheld to have had not ice of all the facts. ”t 
In an earlier portion of the same judgment it is said ; ' “Their Lord- 
ships agree that the sales cannot, be treated as void or now be avoided 
on the grounds of any mere irregularities of ])rooedure in obtaining 
the decrees or in the execution of them. Hut on the other hand the 
(^ourt bad no jurisdiction to sell the property of persons wlio were not 
parties to the proceedings or properly represented on the record. As 
against such iier-sons the decrees and sales purporting to be made would 
bo a nullity and might be di.sregardixl without any proceedings to set 
them asiile If authority be desired for tlie.se elementary propositions 
it may be found in the judgment ot Sir Barnes I’l'aeoek in ‘Kishen 
Chunder CUiose v. Ashoonim ’ - 


in 567 a. WlieFo oiic of tho licirs of a deceased Mussul- 

favour of one i . t <• . 

heir enures mail obtaiiis a decree lor the recovery of the property of 
the deceased in possession of a third person, tho decroo 
enures not only in favour of the heir who actually is tho 
plaintiff but also for tho other ricirs, though there is 
difference of opinion as to whether the decree-holder shall 
be given pos.session of more than his sharc.^ 

This section deils with tho converse of what is dealt with in 
s. 667, above. In the former the heirs are defendants : m s. 567a 
tho heirs arc plaintiffs. The present section must, in any case, be read 
in a sense that does not conflict, with the enactments roiircsented by tho 
proviso to 3. 503 above ; ’ moreover it is far from clear whether tho 
jiresent question is not part of ad|cctive law; if so, Muhammadan law 
would bo ousterl by tho procedure of British India. Should one of several 


I Khtaraimal v Dam (lOOl) 32 Uai. 296, 
311, 3iri (P.e.). 

* (KS03) 1 Marsh. 047. 

3 'tins section is tiiken almost verbatim from 
Abdttl Mateeth V Krtshvnmarharmr (1.916) 40 
Mad. 243, 2.'-i0 (FB.), per .Vlxliir Itahiin, J. The 
dilfcrcuce ot opinion inciitioiie<l in a. 567 a. 


refers to the tact that the three exponents of 
Hniian Law, Abu Haiilfa. Abu Yusuf and Imam 
Muliamm.ad, do not all take the same view. 

* Tbc proviso to s. 563, is baaed, it will be 
oliservcd, on the I’robato, Succession Certill 
cate, and similar Acts. 
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heirs sue a trespasser for recovery of property belonging to the Section 567a. 
deceased, which has devolved upon the plaintiff jointly with others, 
it would bo contrary to all prccodont if the draftsman of thr defendant’s 
written statement did not object to the non-joinder of parties. 

{.?) Rights and Liabilities of the Heirs amonud Themselves- 

568 . Each heir of a clecca.scd Mnsiiiniaii is liable to Liability to 
his co-heirs for contribution (out of thca'^scl.s of th('rtGct as''(l co^Lwr^'’ *’ 
come to his hands) towards the sati.-faction if a dccn - for 
payment of a debt due b}' the deceased; ])i ovided njsl I hat 

the said decree was passed again.sl the said < o-!ieirs in a 
suit to which the heir (from whnn contribution is 
claimed) was not a party;* secondly, that the said decree 
was not limited in its amount to such a part of the said debt 
as is proportionate to the rights ol inheritance of the said 
co-heirs respectively in the estate of the .said deceased ; 
and thirdly, that no heir is liabl<‘ to contribute a larger 
share of the said debt than is proportionate to liis own 
rights of inheritance. 2 

The proposition contained in s. TibS is not laid .lown m so many Distributioii 
terms in any decision, but it is subinittiHl that it follows from the cases.' 

The process for enforcing a rateable ilistribution of as«et.s anil 
liabilities is, no doubt, cumbrous, but it results from the heirs not taking 
the proper course to have the estate of the deceased reiiresentcd, and 
then distributed amongst themselves. When each heir has received 
his or her own duo share, it works justly. The Indian Contract 
Act, B. 146, the Probate and Administration Act, s.l38, and the Transfer 
of Property Act, s. 82, respectively refer to contributions from 
co-sureties, co-legatees, and from properties mortgaged for the 
same debt. 

569 . ( 1 ) Where, in a suit against the said parties Execution my be 
(referred to in s. 567, above), a decree is passed for the o^f h^rnot 
satisfaction of a debt or liability of the deceased, out of the 

whole of the property of the deceased, — the other heirs 

1 The decree would no doubt itself pro- • Cf. Wii'init'erdui v Kamaluddin (1883) 
vide for the rights and liabilities, inter se, of 11 Cal. 4:11. See comment, 
tiioie bebB who are parties to the suit. 
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Section .'iGO. may, on sufficient cause ^ being shown, iinpeacli the said 
decree, in so far as it affects their shares^ in the said property, 
and the Court may, to that extent, set aside an auction sale 
in execution of the said decree, contingently on the other 
heirs paying or satisfying a part of the said debt or 
liability, proportionate to their shares in the said 
property, or on such other terms as may be just and 
equitable.^ 

siiflicirnt cause (2) 111 Considering whether sufficient cause has been 

ejcecution. sliowii wliy a deci'ce should be so set aside, the Courts will 

rf.s. jo7. liavt' regard to the circumstances wliich guide them under 

s. 567, above, on the question whether the ilecree should 
iiiiliall\' be so passed as to bind all the heirs, or only those 
of the heirs who are parties to the suit ; ‘ and also to the 
following amongst other considerations, — 

(a) the inqiortancc of ujiholding the title of persons 

who buy under a judicial sale; and,-- 

(b) the mere fact that some co-heirs arc not jiarties 

to the suit is not enough to set aside the sale, 
especially wlu^re, — 

( i ) the absent co-heirs arc minors ; 

(ii) the debt was justly due from the deceased ; 

(iii) tlie absent co-heirs are not prejudiced by their 

absence ; 

(iv) the co-heir who w'as named as defendant was 

‘de facto’ manager, or had under his control 
assets out of which the decree is to be 
satisfied 


Is, (' g , that Uii’ -.uit was Ijaiml a-. 

■.iimi' 111 till- lii'iis . liiiMiUf'ram Ktinuilui'-liu 
(1Ss.-i) 1 1 ( ,il 121 

- Till' worJ s/idcc IS lure iisril iii its onllllal^ 
laiiilisli siiMiifli.itioii amt not in tlm lo.-iUirtml 
•'^■ll^L■ Ilf Qiiianii- share,” ruli-rrod to iii s tiO'i 
(11), lll•ll)^V. « 

’ Si'f the illustrations to s 58'l, particular!}' 
(3) and (4), winch arc based on K/iuirujm'U v 
J)uim (l'.)01).12( al.3')1}. 

* As till! Allaliabad High Court lui!> ruled. 


s •'•<>7 (2) (//), lliat !i ilcircc can iievci hind tlic 
aliM-iit heif'', llul I'liiirt giiii\l)i the relief almost 
a*, a inattci nf iiuii,c: .lufn ISegmn v. Amir 
MuhummiiU h/iini (IH«-|) T \ll. 833: HfioUimth 
V Aiiiiibaluinni,sii (I'Kia) 21> Ml. 28. 

'• Khiaiiijiual \ Diiim (lilOl) 33 Cal. 296 
(PC), sub-section (2) of a C69 is an analysis 
in the main of the passaRos from the judgment 
of tlic I’rivy Council, wliicli are set out in the 
comment to s. .'iC7, above. 
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(v) the purchaser lias been led into the bolief Ssotion 369. 
when he jnirohascd the iulorest of the 
judgment-debtor, that lie was [lurchasing 
the whole estate.^ 

(c) amongst the circumstaiicas which will make the 
Court disinclined to uphohl the sale, the follow 
ing liavc been judicially rcfcrrcil to : 

(i) that tho decree hasbe<*n pa^^ed by cot^nut 

(ii) that the purchaser is the judgruont- 
creditor who has liad notice of all the facts/’’ 

(1) P mortgages certain property to (' aiul then tUes. leaving 
as his hoirs a widow, //, a daughter, //a. and a sister, // ii ; f sues 
// and //a, not de.scrihing them as ;he representatives of P in the 
title, hut in tho body of tho plaint it is statcil that thej' are the heirs 
of P. C knows that //b is an heir of P, and has rea.sou to believe 
that she is alive at Medina, but ho docs not make her a party to 
the suit. By tho consent of ff and //.v, a decree is obtained by L' 
against them. Under certain sales by the SherilT, the right, 
title and interest not only of It and //a (who consented to the 
decree) but also of //b were professedly purchased by T, and certi- 
ficates issued by thoC'ourt in accordance with those sales. //rW, that 
the decree and the execution founded on it did not affect the share 
of Uy\ in the estate of P, whicli consequentlj* did not pass to T under 
tho execution sale.^ 

(2) P dies, leaving H, Ha and Hb as hi.s heirs. H is in possession of 
tho whole estate. Without the consent of Ha cand Hb, H makes to C a 
payment on account of a debt which P owed to C. But for Hi is payment 
tho debt w'ould have been barred by limitation. C sues H, Ha and Hafor 
payment of tho sum still due on the said debt. Ileld, (a) that the lower 
Court having decided that the debt was barred as against Ha aud Hb, and 
there being no appeal against that decision, H alone was liable ; 

I Kishen Chundra Chose v. {Mussumal) llic decree is initially passed by consent against 

Athoorun (1803) Mareti 047, 048, (line 7) w more heirs of a deceased debtor, it 

But it must be rciuombereii that if tliu absent cannot legally bind tlie otlier lieirs, and must 

eo-heirs are prejudiced, tile purcliaser's h<* set aside in so fai as it ailects the heirs who 

having been misled by the co-licirs who are were not parties to the. consent decree, 
parties, cannot affect those whose property is W- Ucudru v. Afuffv /,a/f (1870) 3 Cal. 305; see 
purported to be dealt with in tlielr absence. 8. 567, iU (3) and (4) and ««. thereto. 

* Assamathem Nessa Bibee v. Roy Latch- * Khiarajmal v. Daim (1004) 32 Cai. 206, 
mfpul (I S78) 4 Cal. 142; S. C. reported (P.e.) ; Kishen Chanitra Chose v. {Mtusunut) 

•as Mir Ashrnf Ali v. Roy Lutrhmip nl, Ashoorun (1803) March 047. 648. 

(1878) t'al. L.Il. 223 ; held tliat where 
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Section /lOn, (ft) that as IT Jiad not been sued in a roprcsontativo capacity, and it was 
uotprovcd tliatliohad made the paymcut on bch-ilf of Ha. and Hr, as well 
as himself, thosuit could not hecousidercd an adiuiiiistratiou suit, and a 
decree could not bo passe<lfor payment of the whole debt out of the assets 
in his liands, but only for apart of it proportionate to H’s interest in P’s 
estate : (c) that in accordance with both Muhammadan law and justice, 
eqidty, and j^ood conscience. H‘s share in l’'s estate was not liable to he 
charged with the whole of the debt, but a proportionate part of it, inas- 
much as ho could not claim contribution fnmi Hv and Hn, as against 
whom the debt was barred by limitation.^ 

(3) Two 2 brothers. Mabibaksh and .Alibaksh, were together entitled 
to a moieiy of certain lands :i Nabibaklish on behalf of himself and his* 
brother c.recuted a mortgage on 15th May 1874, and a renewal of it on 
4th Juno 1878. fn 1879a mortgage suit was brought against Nabibaksh 
by the morigageo * On tth June 1879 JNfabibaksli signed a ])etition that 
the said suit bo referred to arbitration ^ Shortly afterwards iVabibaksh 
died. loaA ing two widows, an infant son, Muhammad Hasan, and an infant 
daughter. Theuamesof the widows and son were added on the record and 
the usual summonses served on them to appear. Ati award was made, 
and on 20th December 1879 the judge m.ado an order on it I’he judge was 
satisfied that the widows and son were prepared to acce])t the award of the 
arbitrator ; on 8th February 1881, in execution of theawanl the moiety of 
the lands belonging to the two brothons N'abibaksh and Alibakhsh was sold 
— the widows and son having been sei-vetl Asdth a notice of the sale. 
Their Lordships of the Privy ( louncilhcld (a) that N^abihaksh's estate was 
siiflieiently represented for th<* purposes of the suit, altliough the name 
of his infant daughter was omitted from amongst those who were brought 
^ on the record as the representative of Nabibaksh, and that therefore lior 
share in the equity of redemption of the moiety of the lands which was 
imrportcd to be sold in execution of the decree was bound by the sale, 
and irredeemable ; but (ft) that Ainecr Baksh’s share could not be sold in 
execution of the decree on the following grounds “ Nabibakhsh, how- 
ever, executed the mortgages of 1878 on behalf of his brother as well as 
of himself ; Alibaksh is still living and is a plaintiff in the present suit 
and one of the respondents. It must be presumed that Nabibakhsh was 
authorized to sign the mortgages for Iiis brother. At any rate Alibaksh 

1 V. KamUwldin (1885) 11 3 /ft. p .-jog. 

(.•ill. in , vi'o aNo UetulTH v. .Wutfv IaM (1870) • Tlirn>w.‘rp other partiw also to the mort- 

J Ciil. aitO, iilHAO s. 509 at. (l)-(7) & nn. gafic anil th.« suit ami tho rcforenco to arbltra- 

KliHinijmiil \ Oftim (1901) 32 Cal. 290, linn. Rut tla-y wctp on the rccoril as tlw 
R’-(.’ ) owners of the other iiiuiety ot tlio lamia. 
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by suing for rcdoiiiption aduiils it. And po-ssibly il might liavi; been Section o6'.). 

held that Nabibaksh’s authority extended to reiJiwjuMug him in 

Walirain’s suit. But by no po.s.sibility foidd it be considereti that he 

was represented [in the arbitration and the proceedings *■. .Homing it| l)V 

the widows or infant son of his deceasiAl brother. In laet his •jitert st 

in the property seems to have been ignorcil altogether He' unt 

mentioned as a debtor in the awaid, and there is no i.eciee 

against him. The Court therefore had no jurisdi* tion b- nil his 

share. 

(4) One Naurez® was ontitlc“d to a 1/0 share m rertam lands and 
mortgaged them on I5th May 1874. Ife dh-d lea\mg <\ widow and 
four children including a son, Amir Baksh. After Xaurez s death the 
mortgage was purported to be renew^ed, so far as Xaurez's original 
interest was concerned, by Amir Baksli, while lie wa>-- a minor. On 
these mortgages, suits were brought against ” Naurez deceased by his 
legal representative Amir Baksh, by his guanlian Allah Nawaz, and 
against Amir Baksh who was describcxl, as “ a minor of 14 years, 
representative of Naurez, by his imcl<- Allah Nawaz.”* The judge 
“seems to have accepted without ({ucst ion the statement on the record 
that Amir Bakhsh was legal roi>rcsentat ivo of Naurez and Allah N awaz w as 
his guardian, and never applioil his mind to the matter. Doubtless he 
would have done so, if the suit had i>roceedcd in the ordinary course 
but in the former case (Suit of 187!)) the proceedings wore cut short by 
the agreement for reference, and in the latter case (Bint of 1878) it was 
in effect a consent decree.” Their l^ordships of the Ihivy Council 
thought that the estate of Naurez \va« ” not represented in law or in fact 
in either of the suits, and the sale of his property was therefore without 
jurisdiction and null and void.” They also held that the share of 
Amir Bakhsh himself in his fathers estate wa.s not bound. ^ Jri coming 
to this decision their Lordships made the observations which arc set out 
towards the cud of the comment to s o(i7, above. 

The Privy Council has recognise*! the importaiico of upholding the i»ri\y uouncii 
title of persons who buy under a judicial sale ^ and ai>provod of the wide 
discretion exercised by the Courts in allowing the estate to be 
represented by one member of the family, and in refusing to disturb 
judicial sales on the mere ground that some members of tJie family 
who were minors were not made parties to the proceedings if it 

1 Khiariijmul v. 

313, U’.c.) 

2 lb. V. 315. 


IMum U‘JU4) 


^ lb. p. 310. 
* lb. p. 309. 
> lb. p. 316 
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Sjsction appears that there was a debt justly duo from the deceased, and no 
prejuilice is shown to the absent minors. But their Jjordships have 
added that these are "usually cases where the family named as 
defendant is ‘ de facto ’ manager of a Hindu family property or has 
the assets out of which the decree is to bo satisfied under his control.^ 


-Aftor (iistri- 570. After the estate has been distributed amongst 

li.abillty ceases the heirs, their joint liability ceases, and thenceforth each 

pniportiuiiatrly heir is liable to pay to the creditors of the deceased only 

such a part of the debts as is proportionate to the share 
that the said heir is entitled to receive out of the estate 
such liability being limited to the assets come to his 
hands ^ for the due application of which he cannot account. 
Himir'iiiort P dies leaving H, Ha, Hb as his heirs, who divide tlic estate amongst 

themselves in accordance with their rights, A creditor of P sues 11 and 
Ha, not making Hb a party. Held, that H and Ha are liable to 
pay parts of the debt proxiortionato to their sliares in the estate 
and not the whole of it,'* 


Siilns heirs 
wlio have no 
assets. 


Ilislribiitinn 
prior to 
|)n\mcnt of 
creditors. 


Cf, the Probate and Administration Act, s 138 : “ When the 
executor has paid away the a.ssets in legacies ami he is afterwards 
obliged to discharge a debt of which ho had no previous notice, he is 
entitled to call upon each legatee to refund in proportion.’’ 
Mahmood, J., has pointed out that, on the authority of the passage 
in tlie ‘Qazi Khan’ quoted in the footnote to s. 5G1, illustration (3), 
above, the heirs may be sued even though they have no assets in 
their hands.® 

The case represented by the illustration to s. 570 was ilecided on 
the 30th of March, 1882, a year after the Probate and Administration 
Act came into force. Section 105 of that Act (“ Debts of every 
description must be paid before any legacy ") docs not directly apply 
to the present point, which affects not legatees but heirs. But the 
principle of English law is that if an executor (whose place is taken, in his 
absence, by the heirs of a Mussulman), considering the assets in his hands 


1 lb. 3U. 

2 I’lrthi Pal V UuMini Jan (ISSJ) 4 All. 
361 : lluisunleram Marivari v. Kamaluildm 
Atoned (1885) 11 Cal. 41 : Ambaihanker v. 
Hamd Ah (1801) 19 Bom. 373. 

3 3/u(/!/ Jan V AhmedaUy (1883) 8 Cal. 370, 
374 ; llazayet Hoostin v DooU Chund (1878) 
4 Cal 403, 408 , 5 1. A. 311 , AmU DMm v. 


7*117 .V.d/i (1804) 31 Cal. 311, 310-317. 

* (Vui^'snmut) Wahidunnism v. (Mussamul) 
SloMrultan (1870) 6 Bi-ii 1.. 11. 54, 50. See 
lluinir Huujh v. Xnkia (1875) 1 .Vll. 57. 

■'» Pirthi Pal Hinyh v llumuni Jan (1882) 
4 All. 361. 

0 Jajri liegam v Amu Md Khan (1885) 
7 .\11 833, 841. Cf. Madho Ham V. Dilbur Mahul 
(1870) 2 N. W. 440. 
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to be sufficient for all purposes, pays the legacies ])cfore the debts, and Skction 570, 
afterwards finds the debts to bo larger than he expected, he is not entitled 
to plead the payment of the legacies as a defence to a cred - or .-.uiiig for 
payment of his debt and our Courts may hold that on the analogy o^ 
s. 105, and of the rule of English law, the heirs are bouiii; before distri- 
bution, to set aside sufficient assets to satisfy the creditorv of tin- i state, iioira must set 
and that where they do not do so, in regard to del)ts of which il'cy 
have notice, they will not bo allowed to plead disinhnf ^on of <he 
assets, any more than I he English executor is allowc<i to plead ;> i v iient. 
of legacies; and in accordance with a ruling of the f*alcutta Higij * ourt 
“ the liability of an heir is to be measured not l>v his interest in 
the estate, but by the assets come to his hands ' ^ 


(-J) AlUnatioiiii by Individual Heim- 
571. Kach heir of a deceased Mussulman has, subject Rishtsof 

trarnfcrpei 

to the Transfer of Property Act, s. 52,'' the rij?lit to dispose koo<i 
of his own share (but not more than his share*) of the uoih” " " 
inheritance (whether before or after distribution) in any 
manner that he may think fit, and to pass a good title 
to a transferee in good faith for consideration, notwith- 
standing any debts that may be due from the estate to 
the creditors of the deceased.'’ 


(1) P dies in 1861, leaving as his heirs a nidow, II, and two sisfom iiiuntmtioiig, 
II A, and IIb. H obtains decrees against Ha and //b in 186 1, for her 
‘ mahr ’ and in 1865 for her share in the estate of P. Ha and //b remain 
in possession of their shares in ]*’.s estate, and incur debts, for which a 
decree is passed against them in 1868, and the property is sold in 
execution to 'P. H claims that T takes the property subject to her right 
to be paid the ‘ mahr ’ thereout. Held, that H cannot follow tlio 
property in T’s hands, but her remedy is to claim the ‘ mahr ’ from Ha 


1 Re Lorett, Ambhr v. Limhitij, (1S76) 3 <'h. 
D. VOS. 

* MiMy Jan v. Almcl Ally (18.S2) 8 Cal. 
70; Amir Dulhin v Hau Nath Sinyh (l.S'.U) 
12 Cal. 311. 

3 Thi‘ Triiiisfor of I’loperl.y \it, h. .'i2, is .a-. 
lollowB : “ UiirinB fhc active prosemtlon iii 
•any court liavinR authority in British Tmlia, 
or estoblislieil beyond the limits of British 
India by the (lovernor-ticuerai In Coiiiieil, 
of a contentious suit or proceedings, in uliiili 
any right to immovabie property is directly and 
speciflcnllv in cinestion, tlie property cannot be 
translcrrcd, or otbcrwihc dealt wilh, bj au\ 


party to the suit or pniceeding, so as lo affect 
tin* righ<s of aii\ other parly tlicrcto under any 
decree or order whiiii may be. made therein, 
pvii'pt under I lie authority of the Court, and 
on siicli terms as it may impose.’' 

* See commeiil lo s .'>71. 

Ilaziiyrl I/oom'ih v. DooIi Chand (1878) 
4 Cal. 402, 40(1, 408; 5 I .\. 211, approving 
Wahid unmuMt v. Shubhrattnii (1870) (5 Beng. 
(,.K. .'>4. See also 7«/ri Kiuam v. Amir Muham- 
tnad Khan (188.'i) 7 Ml. 822, 828, 833 ; Land 
Morlyagr ItaiiL Ld v. lUdyndhari (1879) 7 Cal. 
Iv.ll 400, 103 : Jhlttl Majfeth v Kriuhnama- 
Fhariar (VJlfi) 40 Mad 211, 244, 2:.3. *.">4. 
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Section 671. and IIb to the extent of the assets that they may have received out of 
ifirntrations. p'y estate, for which they may not be able properly to account. ^ 

(2) P dies in 1865, leaving its his heirs three widows, H, //a and Hb, 
and a son, He. While disputes are going on between the widows and 
son, who respectively claim large parts of the estate for * mahr,’ and under 
a ‘ mukarari,’ He executes, on the 13th of June 1866, a mortgage bond 
in favour of T, charging .a portion of P's estate willi the payment of 
Rs. 4,800. Subsequently, the widows fl, ll\ and IIb, obtain decrees 
against He, to accountfor theassetsof Pin his hands, and to psiy thereout 
their ‘ mahr ’ claims, and the debts of other creditors of P, and after 
satisfying the crerlitors, to divide the re.si<liip iimongst the heirs of P 
In execuiion of these decrees the properly mortgaged by He to T is 
attached. Liter, on the 26th of J line 1867, T attaches the said mortgaged 
proixirty in execution of a decree on his mortgage, and it is jmrehased at 
the auction sale by Ta Held, {a) that before the suits by //, Ha and 
Hb were instituted. He had the right to convoy cither by absolute sale 
or by mortgage his own share in P's estate, and the mortgage to T passed 
a good title to him, notwithstanding that debts might bo due to P’s 
creditors (6) that H, Ha and // b cannot follow the mortgaged property 
in the hands of Ta ; ^ (c) that alienations by He pending the suits by 
/i, Ha and Hb are affecteil by the doctrine of ’ lis pendens,’ and are 
bound by the decree obtaineil in the said suits.-’ 

(3) P is indebted to C, and dies leaving as his lioirs W, a widow, D, 
a daughter, and S, a sister. D purchases W”s share in P’s property, and 
mortgages to T both that share and her own, amounting to a ten anna 
share in the estate. T subsctiueutly purchases the six anna share in the 
property to which S was entitled, and then brings a suit against 
D on the mortgage, and obtains a decree for the sal© of the property. 
He also obtains a decree for po.sses.sion of the six anna share transferred 
to him by S. T transfers both his decrees to Ta, who gets into posses- 
sion of the six anna and ten anna shares, respectively, on 9th February 
1876, and 12th September 1875. On the 26th January 1876, C (the 
creditor of P) attaches the property in execution of a decree which he 
had obtained on the 13th of July, 1872, but which had not been completely 
satisfied. — Held, that the property in the hands (jf ’I’a is not charged with 
the payment of P’s debts, and C cannot attach it. ' 

' WahidunnUsa v. ShtibbraUmt (1870) C Cal. 402 . 5 I. A. 71. 

HciiR. 1,. H. .'>4, 68 : 14 W. K. 239 Tlie T. C. ® Mahmned Wa}id v. Tayyalmn, Ibid. Cf.Trans- 
" fiiUrcly concurred in this view of the low " fer of Property Act, s. 52, cited in n. to a. 671. 
See a. 571. ill, (2). * f<anil Morlijnge Hank v. Bidyadhari DaH 

2 llKznyct Uusvm v DouU Chuml (1878) 4 (l«r!») 7 (' L. K. 4«0 (While luid Field, .IJ.) 
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(4) P dies indebted to C, and leaving U and Uk as bis lieirs. C sues Section 571 . 
H and obtains a decree against her. In execution of the decree P’s tUustratwn, 
property is purchased by T. Meantime II a sells her shan. m P’s estate 
to Ta. Held, that Ta acquires the whole of //a’s share ui the estate, 
and not subject to the satisfaction thereout of the decree obtaincil by C 
against H, to which II a was not a party.* 

Cf. the Probate and Administration Act, .s flO, on'y the first sub- 
section of which is reproduced in the corresponding s<x;tiuu of thr Tnuiau 
Succession Act, s. 2(59. 

Of course, the estate docs not vest in the heirs if there is au oxe< utor whi n 

or administrator,® nor in any ea.se until the death of the ance.itor. Uiitil ''f*' 

_ in licir,? 

then it is a mere ‘ spes successionis,’® ineap.iblc of being transferred. 

As to the priorities between the creditors of the heirs and of the deceased, 
see the next section. 

Sir R. Wilson says in his valuable work (s. 159), that “ if while the nq heir can 
estate is still undistributed, one of several heirs, being in possession of 
some specific property forming part thereof, sells or mortgages the same, share in the 
the ‘ bona fide ’ purchaser or mortgagee acquires a good title to the ^nTproperty 
whole of the property so dealt with, not merely to the interest therein of the deceased, 
of the alienor, both as against the other heirs and as against creditors 
of tlio deceased,” and he cites ‘ Laud Mortgage Rank v. Bidyadhari ’ ' 
stating that it follows ‘ Hazayet Hossain.’^ But, it is submitted, that 
the cases referred to have not decided that any heir, without the 
concurrence of the others, can part with more than his own interest 
in immovable property, nor is there any other authority for that 
proposition, and there are decisions dirt*ctly contradicting it which 
arc referred to below. Dealing first with the cases relied upon by Sir 
Roland Wilson, it will be observed that in ill. (3) to s. 571 the estate 
was not distributed, but each of the heirs had transferred her own 
interest in the property, consisting of a two, six and eight-annas share 
respectively, to the transferee, who had in this manner acijuired the whole 
property. No question arose of any heir puqiorting to transfer more than 
her own interest. The only question before the Court was whether (a) 
the creditor of the deceased could follow the assets into the hands of the 
transferee, or (6) he could only sue the heirs themselves for payment 
of the debt out of the assets come to their hands, for which they could 
not properly account. The latter alternative w'as accepted by the Court. 

1 Siiamlh Das v. Uou Lulchmiput Hiituh •> Cf. s. 371, til (I) hImjvc. 

aSSS) 11 Cal. L. II. 208. « (li;!)) 7 O. I,. It. 460. 

2 1*. & A. Act, aud rommetit tu a. 501 . (IS78) IC.tl 402 ; 5 1. A 71. 

above. 
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Section 571. 


Co-ow tiers liavc 
no right over 
each other’s 
shares, such 
as T.artnert 
have. 


Voluntary 
alienation 
distinguished 
from sale III 
execution ol a 


In the decision given as ill. (2) to s. 571, the Privy Council dis- 
tinctly say ; “ He (the son) had the right to convey his own share of the 
inheritance, and was able to pass a good title to the alienee notwith- 
standing any debts which might be due from his deceased father.”^ 
The judgment lends no support to the statement that one heir can convey 
any other heir’s share in the property. 

Tliis point has recently been carefully considered and set beyond 
doubt by Abdiir Rahim, J.,^ who points out that under Muhammadan 
law 3 the co-heirs arc sjiid to have ‘ shirkit-ul-milk ’ (i.e., ownership of 
property as tenants in common, or as it has been translated by Hamilton, 
‘‘ partnershi]) by the right of property ; and that this is distinct 
from ‘ sJiirkat-ul-aqd,’ or partnership by contract. The latter is the 
ordinary partnership of English law. In regard to the former (viz. 
co-ownership) , it is not lawful for one (co-owner) to perform any act with 
respect to the other's share, without that other s permission, inasmuch as 
each co-owner is a stranger to the other's share, but of course it is lawful 
for each to dis])ose of his own share either to the other co-owner or 
(subject to the rights of pre-emption) to one who is not a co-owner.* 

Previous to the Ia.st -mentioned decision the point in question had 
arisen directly in a case, ■* where the first defendant, a lady, was in * 
possession of the whole estate, and Ihe jilamtiff (piestioned a number 
of her dealings therewith, one of them being that she had purported 
to alienate items XJ, lu, and iv in favour of defendants No. 13 and 
14, partly for satisfying the debts of the deccaseil. and partly f«)r some 
puiTiose of which there was no evidence, and the Court set aside the 
said alienations in so far as they were not made for payment of the 
debts of the deceased, and .so far as they went beyond the extent of the 
rights of the plaintiff. ‘ 

The statement in the la.st-mentioned case that one of several 
co-heirs can, if all the effects of the deceased are in hjs hands, meet the 
demand of a creditor of the deceased by a ‘ bona-lide ’ voluntary sale 
of the assets, just in the same way as Iho property can be brought to sale 
in execution of a decree against him,’* is dissented from by Abdur 
Rahim, J., presiding over a Eull Bench of the Madras High Court, and 


* Hiizayet Ilosseut v. Dwh Chund ( 1878 ) 4 
Cal. 402, 4Sm 

* Abdul Afajerlh v. Krushmmachariar (1016) 
41 Mad -243, -260. 

J Citing Ueil. 217. 

« I'athummubat, v. Vdhl IJmimrhabax (1901) 
‘20 M,i<l. 734, 730 (par. 5) ; 737 (par. 2, 6) ; 730 
(par ■’) See ». 567 xU (10). .ibovc 
s 111 rercrniig the case to Uie EoU Bencb, 


WaUia, C. J , Jma remarked : " » the balauce 
ot ooiivciiience may he regarded, 1 am not sure 
that It i.s for the bfiiedt of creditors, any more, 
than ot co-hcirb, to lay down a rigid rule that’ 
alienation ran he made only by the whole 
body ol co-Uelra, or in a suit to which they are 
parties”: Abdul Mujeelh v. Kriihnamachariar 
(1916) 41 Mad. 243, 249. 
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his lordship points out the distinction between a decree against a single Sectiox 571. 
lieir and a voluntary alienation by him, which is mentioned in the com- 
ment to s. 507, above.^ 

(5) Dealings ivith Creditors and Debtors, of the fieeeased. 

572. Until any specific jiortion ol llic ]) -.,pcrl; of a priorityof 
deceased Mussulman is actually alionalod to a. trail ^ teoio 

in good faith for consideration, the croilitors of the d( cc;! .irl 

” ' hclr.^. 

liavc a right to have their eiuiins satislied .•. * of 
the said jiropcrty in priority to the creditor.>, oi an^ of 
the heirs. ^ 

Explanation. — A mere mon y decree against an heir 
for his personal debt docs not amount to such an alienation 
as will to any extent aff ect the prioiity above rol'erred to.-’ 

IMies, leaving his widow, W, and .Mm, S, as his l>eirs On tlic 2Tth uf lUu^lratmtl). 
July, 1899, W obtains a decree against the estate lor her unp ud ‘ mahr,’ 

'I’lie decree is a simple money decree, not charging any portimi of the 
estate with the payment. On the 19th Septembei, 1899, It' attached 
certain shares belonging to her husband’s e.state, in execution of lier 
‘ mahr ’ decree. A creditor of S, (’, also held a simi»le nonev dec ii*e 
against iS, and in e.xeoutiou of his decree, attached, on the -1st of 
November 1899, the same shares. ll(M, that the estate devohed upon 
the heirs subject to the liability t<» jiay th(‘rt*out the debts of tho 
deceased ; that a mere judgment ag.iiiist an heir tor his personal debt did 
not amount to such an alienation of the as.sets as w'ould to any extent 
defeat tho creditors of (he deceased, and that IF’s decree had 
therefore priority over O's, .so that C could bring the said shares Ic 
sale subject to the rights of IK under her decree (for ‘ mahr ’) but 
not otherwise.' 

573. One of several heirs of a deceased Mussulman, 
though he is in possession of the whole estate of the "j 
deceased, may not voluntarily alienate more than his 'deceased. 

I Abdul Majeelh v. Krtshmmachariar brutun (1370) 8 Bong. L. R. .'54 ; liholamih v. 

(1916) 41 Mad. 243, 2.j6. (1901) 20 All. 35: BazayO. 

JtholaHalh v. Maqbid-un-nissa (1903) 26 All, Uooseiu v. Booh Chaiul (1878) 4 Cal. 402; 5 I.A. 

28, 35. Cl. the Indian Contract Act, s. 262. 211 : Kinderhf v. Jercu (1856) 22 Bca\. 1. 

a If D had been a bona fide mortgiigee or • Bhola Xalh v. Maubul-ua-nissa (1903) 26 
purcliuscr from C, the case would liave been Ml- 35. 
different: (Jl() WatiUluniiissa Shub- 
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Section r)73. own sliarc in property belonging to tlio estate for dis- 
charging the debts of the deceased or otherwise.^ 


Slid) ftllon.xtioua 
iue like nets 
of executor 
‘de 60n tort.’ 


Title aeriiiiied 
liViilieiiee fioin 
single lieir. 


Two questions are involved in s. <}73 : (1) Whether any of the heirs 
eaii, as against liis co-heirs or otlicr representativo of the estate, plead 
payment to a creditor of the deceased as due administration of the 
assets. (2) Whether the transferee acquires good title to property so 
trausferrt*d. 

The I^Iadras High Court had answered both questions in the affir- 
mative,® in a judgiiK'iit that did not di.scuss the points involved. But 
the decision was subsequently over-rulerl, and it was laid down as 
stated above.® The latter ruling makes ss. .573 and .574 consist ent. 

The question has already been sulUciently discussed in the 
eomraent to ss. o()7, .571, ami 572, above. But some general considera- 
tions affecting s. 573, are referred to below. 

It ]s clear that a single heir making payments for the satisfaction 
of the tlebls of the deceased, takes upon himsell to l•c“pI■esc*nT the whole 
of the estate, wdthout having any right to do so - l'i>r each heir can rc- 
]neseut only a fraction of the estate proportionate to his share in it. 
It would thorctore seem that the ])o.sition of such an heir is analogous to 
that of an executor ‘dc son tort’ in Kngland ’ Ba\ men! s so made arc 
Ihei’e lield good against the true rcpj‘C.sentative.s i>f the deceased only 
where {n) the circumstances are such that the cr(*ditor inaj' reasonably 
take such heir to represent the estate,* and auunigst the circum- 
stances to bo taken into cons id(*rat ion are whether or not such heir 
“has assets out of which the decree is to bci satisfied under his 
control ” •*> and (&) the payment (or other dealing with the estate) is such 
that the true reiiresentative would have been bound to make it ® Wo 
that the other heirs wouhl not be bound, mj , il the debt w'as not due.® 

Similar considerations affect the qnc'^tioil as to llie title that the 
alienee acquires under the circumstances above reterred to. It will 


1 Abdul Miiirclh v. Kn'-hiiamnrhiinnr (IfMfl) 

40 Mad. 243 (F.!!.) ovpr-nilniK J’lilliamwuUit 
V V,UU VinvutrfiubiH (lOUJ) 2ii M.i.l. 734, 73!). 
I'f. Jiifri Jieijum v Amir (IS8.‘)) 7 All. SJJ. 
('rutru, Uamu Ah v. Mehdi (1S77) 

1 All j33. 

2 liolli .in>.'P with leh-rpiict. 1o 

(iPteiKliiiits U, 12, 17, involving Ituins i, win, 
. 111(1 .\i, rpsppftivpjy. III riitkummabai \. ViUil 
llmmurhabai (l!t02) 2« Mud. 731, 73«. 

3 Abdul Mujeeth v. Jirushnamuiharmr 
(IDIG) 40 Mad. 243. 

* Cf. Indian Suppphwoii Art, 2(ri, 20fi; 
Thoumk V. Harding <1853) 2 El. 3c lil. 030 , 
Jafri Jiegam v. Amir Muhammad Khan (1885) 


7 .\1' SJ2. nj't (riiira.inn 3). 

7 Kliuirujimil V. l)ii>m (1904) 32 Cal. 206 
(P.c.) Cl. I'lithumvuilmi V. Ummacluibai (1002) 
26 Alad. 734, 73S ; Oembica V. Jihima^i Vhondo 
{1805) 20 IJniii. 33.'>, 345; Himir Singhy.Himumat 
Xukm (1875) All. .77, .71). So, convprscly, nut 
bring in jai^'^ession ol the estate, is no defence 
when the lieirs of the deceased arc sued by his 
creditora . see s. 561, ill. (3), above. 

6 Uruykbrook v. Fox (1505) Plowd. 275, 282 ; 
liucklcy v. Barber (1851) 6 Exch. llcp. 164. 
183 (nvT Parke 11.) ; Thomson v. Uarding (1853) 
2 El. & 111. 630, 030. See also s. 567 (2), above, 
"i KhurshetM v. Keso Virngeb (1887) 12 
liom. 101, 103. 
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bo romemhered that whore tho property is transferred to a third perscni Skction .->73. 

‘bona fido ’ for valuable consideration. Iho creditors or heirs of tho 

deceased cannot follow it in tho hands of tho tninsfei! • Ibe mere 

existence of debts payable by the estate do not affect the t itle of tho trans 

foree, even though he has knowledge of the debts m- r. it such rleb* < 

or charges are not in the nature of a. trust ® on the .p'-oport . .d the 

deceased, binding on tlie transferee. But, a:i stated above, tiiif Iocs 

not imply that individual heirs may i»ass the niiole ol any pai < ii’i' ir 

inopcrty. Kach heir may transfer oul> his i ii/hts i- the pmp^p •, bet 

such rights are transferable without being ch.ttgif' Mill pavi-u- i r>l a 

proportionate part of the deeeaseil. 

574 . One of several heirs of a dccoiised Mussiilman PaMnei.ttpp 
cannot give a valid and snffieiem <1 -.^charge to a debtor of du,."to 
the deceased for tho whole of tin* debt, but only for a part 
thereof proportionate to that heir’s share in the estate.'* 

(1) P dies, leuving H and Ha a... Ins heirs .M a mortgagi.'r of A uiif^iroiwtia 
pays the mortgage-debt to 11 alone. Jit Id, iliat is bound to ]my ov(M' 

again to 11 a his share in the mortgage dcbl.^ 

(2) P dies, leaving a widow, IF. I), a debtor ol P, pays the dehi 
to W. Subsequently H, a nephew of P. obtains a eertitic.ptc of heirship 
(and representation) to P, and sues D. Ilrld tha' pa\ ineiit by I) is a 
valid defence, if D can show that 11 is the legal heir of P. ' 

A certificate under the Succession f'ertifieate Act or Bombay Hegu- Kori‘ii<pi(> 
lation VIII. of 1827 is necessary (in tho absence ofprobato or letteis of 
administration) before a Court, mil ji.iss a decree ug.aiiist a deb^ir of the 
estate for jiayiiicnt of the debt. See comment to s otiS, above. 

Tho present section is in accordance with the decision of the iMadra-- j, dividual heir 
High Court in ‘ Pathummibai’s case. Its elTecl is that, though a single eive 

valid (iHcharge 

heir puriiorts to act as the representative of the deceased so that the to debtor. 


» Bamyet llomhi v. nooli Ctiuwl (1878) 4 
Cal. 402, 401 ; (Muhiiimul) v 

{Mus/itimtil) Slnibbruliin 0 Ueng L 11. .'.I ; 

see also Jafn liegnm v. Atnir Mil Khnn (188.'i) 
7 .411. 822, 828, 8;13 ; Liuul Mortqmje Bunk, M 
V. Biilyadhuri liasi (1880) 7 Cal. I.. K. 400, 40.1. 

* Ah to frnstH, see Tndian Trusts Ait, s. ‘.Ml; 
Lewin on •‘Trusts” (U)th ed ) 104.'i. The 
alienee of a trust e.state with knoirledee of tho 
tniHt Is bound by the trust, thoiugh he has paid 
the full value of the trust property ; BakiniMm 
V. Abdul UuKsein (1010) tO Horn. L. K. 8‘20. 

a Pat/iummidmi v. Vdlil rnimufliabni (1902) 
20 Mad. 734, 737 (luir. 3 and 4), 739 (par. 


"5 relaliiie to defeiid.auts 18 and 10, and items 
.\v,\\l),cf Indian Coiitrait Vet, s 4.') 

4 Silarum v. Shrid.'mr (lOil.’l) 27 Uoin. 2*12 
(Chandavarkcr and Astor, 1.1). Tins was .i 
i.isp lielnetMi IliiidU', but tho -nine piiiuiples 
would apply to Mii'liiU', exiepl tliat "the 
Hindu l.iw IIS a general rule cim-iifutes one 
lit them (i.o. the lo-heiis), tlio senior in age 
as the kitrln or inaii.iger ol tlie iiiheritanee 
nil behalf of the cii-lieii'," Ibid. 295 In tins 
laso, had the pajmciit been ii ade to the kiiiUi, 
the decision might base been different. 

.•> Piiidiiiliim V. Runrhhod (1871) 8 Bonn It. 
0. H. (.1.1) 152, inii. (KP.) 
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Section 574 . debtor may reasonably suppose him to be such, still the heir is not clothed 
with the authoritj' to give a discharge to the debtor any more than he is 
to pass a good title to a creditor of the deceased. A distinction was 
at one time made between ss. 573 , and 574 : Ibat every creditor of 
the estate was entitled to receive the whole of his debt out of the assets 
and if any heir discharged the duty of ])aying off the cretlitor, he only 
gave to the creditor his due ; but that no single heir was entitled to 


Every pert of 
property liable 
for tlebt, but 
whole of any 
property may 
bi> Klvcn in 
satisfaction of 
any creditor. 


receive the whole of the debt <lue to the estate, aiul the debtor could 
give to each heir only what was his own dac. 

The converse of the rule in this section does not hold; In other 
words, while eacli heir is i»roportiouat.ely interested in every debt 
due to the estate, yet it cannot bo maintained that (inasmuch as every 
])art. of the ]iroperty of the deceased is liable for the ]myincnt thereout 
of all liis debts) each creditor of the deceased is entitled only to a 
proportionate part of each property of the dece.^setl, and can have only 
such portion transferred to him so as A^ill leave the rights of other 
creditors unaffected. To take an example : Tf P dies, leaving as his heirs 
two sons, S and Sa, a debtor of P cannot pay the whoh; of the debt to 
S .alone, and 8's recciiit for any portion of the debt beyond a half of it 
will bo an ineffectual discharge as against Sa. But , on the other hand, if 
P leaves property of the value of Us. 10, 000, andtlu'ie ate two creditors 
C and Ca, each to the extent of Rs. 10,000, then in the absence of frauds 
.and Sa may tr.ansfer the whole of the property to ll alone, and C would then 
accpiire a valid t itle to the whole, and not only to half of the properly.' 
For Muhammadan law, unlike English law', does not reipiiro .a rateable 
jiaymont of debts. It can only be in cases where the assets are not 
sutlicient to discharge .all the debts that the point can be of imjiortanoo. 
In such cases, of cour.se, the creditors have other remedies. 


§ 6, — Protection of Estate. 


Steps for 
protcctins 
property of 
the deceased : 
Appointiiieiit 
of- 

1 Curator. 

2. XdraiTils. 

trator- 

(Jeneral. 

3, Ucceiver. 


575. Where there is danger of misappropriation, 
deterioration or waste ^ of the assets left by a deceased 
Muslim, the Court may deliver possession of the property 
to some person under the Succession (Property Protection) 


I (Unjt) Stibtm Suliek v AHi/ Malimned ■Jnn 
ilnht, mi’ll (HIOI) 30 Bom. 270, (i Bom. I. R. 
1 13."i, followiiii' VevriiKOkhmnjre'i. Piipiiih (1902) 
2« \1 Id. 729. 

* TbciC words an- taken from the Ailini- 
iiittrator-linicral's Aft, s IS. Cf preamble 
to the Sueeession (Property Protection) Act 


XIX. of ISll (which, prefious to Act I. of 100.3 
iisf'd often to be referred to as the “ Curator’s 
Aft”); “where there Is reason to apjirchend 
danaer of misappropriation, waste, or ncgleet 
.iinl where .such appointment will, in the opinion 
.11 the auttiority inakiiift the same, he bcneflcial 
under all the circumstances of the case.” 
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Act, 1841, or authorize and enjoin the Administrator- Section g75. 
General or a receiver to collect and take possession of 
such property. 

This section is based on Ihe Succession (Troiii-rty i'rotoftion) Act 
XTX. of 1841, and the Administrator-GeJUTar.', Act, ss 17 and 18 ^ 'Lhe 
law (iontained in these Acts is the general law of British India, ard ii; is 
deemed unnecessary to state their pro\isi«ios in gre..ti'r detail The 
Administrator-General’s Act, ss. 17 an«i 18, apply mily when. tin. a>s( ts 
are within the Presidency towns. Sj‘e the ( i\il Pro. <'dure Gorh. XI , 
for the ai)])ointment of receivers, and e*)in|)aio ‘ {'ary v. Tlil! . m which ■ ' nrv /•. ifim ■ 
Lord lloinilly, M.K., said that if the estate has been tal-un ]joRsessiou of 
by a person who is not the legal rejne-sental • e, and no otrier person is 
constituted the legal representative, the ]-.nper coinsc is to file a bill 
for a receiver to take care of ihe property until a legal personal 
representative is appointed. 

Lord Komilly said ; “ You cannot administer the ]vvsonal estate of Necessity of 
a testator in Chancery unless yon have his legal ])er.sonal representative represent tiu 
before the Goiirt; if you were able to do so, you would work great injustice, '-‘“'“te. 

If at the hearing of an administration suit, the fVnrt finds that it has 
not the legal personal representative of the testator before it, then its arm 
is paralyzed, and it can do nothing.” Then referring to the facts of 
the case before him, he said: “This jdea in substance says that 
there is no legal personal re])resentative of the testatri.v, and indeed it 
is not alleged or even suggested that, any person other than the Defen- 
dant has been eonstituted her legal personal repre.sentativc. It is true 
that the bill alleges that the Defendant has possessed himself of some 
part of the personal estate; but if he had possessed himself of every 
penny, that would not entitle the Plaintiff to the relief ho asks. It 
a person has taken possession of the e.state, you may file a bill tor a wrongful 
receiver to take care of the property until a legal personal representative 
is appointed, and the Court will appoint a receiver for that purpose ; Rpcelver. 
but that is a totally different thing from making a decree for general 
administration. ’ ’ ^ 

I Dealt with in the comment to .f. 503, above. manager when the executor appointed by 

* (1872) L. It. 10 Hq. 79, 82. Muhammadan the deceased is incompetent. Sees. 502, above, 
law empowers the Qasi to appoint a joint 
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WILLS. 

§ 1. — Preliminary, 

576. In this chapter unless there is anything repug- 
nant in the subject or context — 

(1) “ Will ” nie.ans the legal dccharation of the inten- 
tions of a Mussulman with respect to his property, which 
he desires to be carried into effect after his death.i 

(2) “ hastate ” means all the property ^ that a deceased 
Mussulman owns at the time of his death, after his debts 
have been discharged, and his funeral expenses paid 
thereout.^ 

“ Will,” it is said in the ‘ Hidaya,’ “ means the endowment 
with the property of anything after death,”'* and the author of the 
‘ Sharaya‘-nl- Islam ’ says: “To bequeath is to confer a right to the 
substance or usufnict of a thing after death ; it re([uires declaration 
and acceptance.”^ The yVrabie word for will is “ wasiat,’ moaning 
“ precept. ” The earliest wills amongst the Arabs must have been 
nuncupative, made in many cases, in the midst of battle and surrounded 
by the tribesmen.® The importance given in the Muhammadan law 
books to the inles dealing with bequests of fractions of the estate, and 
the fact that the rights given to many of the heirs consist of the same 
nature, suggest that the will in pre-Islamic; 1 imes must often have 
consisted merely of a nomination of a universal successor, an easy step 
being to nominate more persons than one to form conjointly the universal 
successor. 

The provision that as regards the operation of a will only that portion 
of the estate has to betaken into consideration which is left over after the 
testator’s debts have been paid, takes the place of the rules against gifts 
and ‘ waqfs ’ in fraud of creditors contained in ss. .359 and 461, abovo^ 

I Cf. Protate anti Atlministration Act, s. 3. thereto. 

* Of any description whatever, except Bucii * Hcd. 070. 

Ill which the interest of the deceased was limited r, Bail. II. 229. 

to his life-time. 6 Compare for Roraaii law, Oaius, II. 101. 

3 Cf. s. 5.58, (4), above, and the footnote Justinian II. x. 1. 
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577 . The will of a Mussulman is, subject to the Pro- Section 676. 
bate and Administration Act, governed in British India 

by the Muhammadan law.^ 

§ 2— Testamentary Competence and Capacity, 

il) Competence of Testator to makr a Will 

578 . ( 1 ) Every Muslim who is of sound mind - and compctencp 
has attained majority under the Indian Majority Act is ..ijonty umi” 
competent to make a will.^ Quaere, whether a Shiah who 

has attained the age of ten years and is capable of discern- 
ment may validly make a vdll. ‘ 

(2) A bequest made by a person while a minor may be jimor s «.ii 

validated ‘ ab initio’'’ by subsequent ratification.'’ ">ay hr r.imied., 

(3) A will made by a jierson when his mind is unsound r.unaiir’s \uii 
docs not become valid by his subsequently becoming of betoiM%aiiiiby 
sound mind. <5 A will made by a jierson while of sound loumiTwu^ 
mind becomes invalid if the testator subsequently becomes by £12? * 
permanently unsound of mind.’ 

Exception. — According to Shiah law where a person shiaii u« : 
wounds himself mortally, or takes poison for committing invaija. 
suicide, and then makes a will, it is invalid ; but if he makes 
his will and then commits suicide, it is valid.** The onus 
of proving that a will is invalid under this rule of law is 
on the person impugning it.** 

The question as to the age at wliich a Muslim mav make a 

^ ° - testamentary 

in British India requires a consideration of both the Tnilian Majority competence. 


1 See 8. 1, above, and comment thereto. 
Cf. iShaik) M<ma v. (ShaiJc) Jissa (1894) 
8 Bom. 241. 

2 Roman law did not permit the dumb to 
make a will ; Justin. II. xix. 4 ; cf. also III. 
xix, 7 ; Oaius, 111. 1U5. 

a Bail. 1. 617 : MiiihuJ, 259 (Bk. 29, s. 1)'. See 
comment. 

« Ball. I. 613 ; II. 229 ; Minhai, 259. 

5 .Sic, Bail. 1. 617. 

6 Ball. 1. 617. 

1 Ameer All, “Mahommedaii I.aw,” I. 467 : 

According to Kati Khan U a person makes a 
watiai, and subseaueutiy thereto becomes a 


permmcnl lun.ilii-, in such a case the Kasiat 
will become \oid. But when the maduess has 
not lasted over six months, the bequest will not 
be avoided " 

s The exception i.. not expressly mentioned 
111 the ea.se of the Jfigli Courts. See Table of 
Enact meiits in Cli. 11., above. 

•> Ball. 1 1. 232 (tier. 2) ; Mazhar Huzen v. 
Katha Jiibt (1808) 21 All. 91 (P.c) : will of suicide 
valid, when made. In contemplation of taking 
IKiiaon, but before it had artually been taken. 
The onus of proving that the will was written 
after tlir awallowiiig of poison rests on the 
party impugning the will : ib. 08. 
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Section 578. Act and the Muhammadan law — the latter forms the rule of decisions 
in questions relating to succession “ except in so far as such law has by 
legislative enactment been altered or abolished.” ^ Now the Indian 
s^lcce^s^on Act’ Succession Act, 1865, s. 46, which specifically deals with the question 
of the age at which a person may make a will, has not been applied to 
Mussulmans, nor is the said section incor])orated in the Probate and 
Administration Act, or in any other Act to which Aluslims are subject, 
wiiisnoi, though it is incorporated in the Hindu Wills Act. Five years after the 

Majority Vet. Indian Succession Act, however, the Indian Majority Act was passed,and 

questions relating only to marriage, divorce, ilowcr, adoption, and religion 
or religious usages, are excepted from its operation. So that, by implica- 
tion, majority in the matter of succession (and the law of wills forms a 
])art of the law of succession) ^ is to be governed by that Act : in other 
words, the provisions of Muhammadan law, as to majority so far as the 
law of wills is concerned, is “altered or abolished” by the Indian Majority 
Act which provides that minors shall be deemed to have attained 
Two questions : majority on completing 18 or 21 ycars.'^ But (if the matter is considered 
in a strictly technical manner) in order that the Majority Act should 
affect the eompetonee of a Mussulman to make a will, it must be held 
that either the Majority Act or the Muhammadan law requires the attain- 

1. Is attainment uient of majority as a condition precedent for testamentary competence, 
Uigrudienf m*" — Other words, that under either the Act, or the Muhammadan law, 

being a major is a necessary qualification for having the power to make 
a will. Por this purpose it has first to be determined whether the 
attainment of majority is necessary for competence to make a will under 
Muhammadan laAV ; and then whether or not majority will be determined 
in this connection by the Indian Majority Act. The Act docs not 
contain any specific provision of substantive law laying down the 

2. How must effect of being a major or a minor as regards any juristic act, — while 

determined ? 'iccording to Shiah law, majority does not seem to bo a necessary 

ingredient of testamentary capacity, inasmuch as that law fixes an ago 
Shiah law. {oiz., 10 ycars) independently of the age of majority for competence to 
make a will. If this is so, then strictly speaking, the Shiah law of wills 
must be deemed to be unaffected by the Indian Majority Act, and a 
Shiah who is ten years old, and has discretion, must be considered competent 
to make a will. The Courts would, no doubt, strive hard to avoid this 

1 Sc(i p. 779, ». 8. plain that tlic law governing a minor who 

2 Mancharji Pestanji v. Narai/an Lakghu- purports to make a wUl falls within both the 

>iMroi(lS63)lBom.U.C.U.77,80,81. divlglons. See Holland, " JurUprndence " 7th 

3 The two divisions (the law of succession ed. (1895) 122, 123 which brings out this point 
and of minority) are cross divisions : for It is witli great clearness by a tabular statement. 
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conclusion, and would scarcely hesitate to read into the Majority Act a Section 678. 
provision which, though not expressed, seems to be its implied object 
and purpose, and without which it would almost be readciMi nugatory.* 

Under Hanafi law, on the other hand, competence to make a will connotes Hanati uw. 
puberty ; and puberty being the ago at which, accorilirg <o Muhamma- 
dan law, a person attains majority, it has t«i be considered with nd'crencc 
to each subject and context, whether tlie term jiuberty must by opeial ion 
of the Indian Majority Act be replaced by the words "attainment of 
18 or 21 years (as the case may be).” In coming tf a decision th:s 
point as regards wills (should the question ever arise) the Couit s w ill, 
no doubt, bo influenced by the close analogy that test ament ury cajiacity 
has to contractual capacity. A will purported to be made by a person wni of minor 
under 18 years would (ajwrt from the doubts above icferred to) be|^^,“*““ 
peculiarly liable to attack on the ground of undue mfluence. 

As some doubt has been expressed * as to whether the Sliafi'i law on shaH’iiaw 
this point does not agree with Shiah law, the following translations from 
ShafiM texts may be useful : (1) “ A will is valid il made by one who is suahiaw. 
capable of duties being imposed on him, and free (although he may bo 
a non-Muslim) so also by one who is under inhibition on account of 
imbecility, according to the faith (of ShafiM), but not by an insane man, 
nor a man who is not in his senses, nor a child ; though according to 
one authority it may be valid if made by a child who has discernment. 

(2) “ The constituent parts (of a will) are : the legatee, the object of 
bequest, the words (of appointment) and the testator It is required 
of him (i.e., the testator) that he bo capable of having duties imposed 
on him, being free, and having freedom of will for action, and it would 
nut be valid without these conditions.” * No doubt under the Indian 
Majority Act no minor would be considered to bo capable of having 
duties imposed on him. 

578a. The rules contained in s. 359a, above, relating* PMdauasidu* 
to transactions by ‘ pardanashin ’ women apply with the 
necessary modifications to wills. 

{3) Testamentary Capacity, how Limited- 

579. Under systems of Muhammadan law other Teatamenuty 
than the ‘ Ithna ‘Ashari ’ Shiah law ^ a testamentary dispo- = 

» See KTwhmmaeharUtt v. Kruhitamaushariar * ShaiWi-uHsUim Zakarl al Anisari’a Afan- 
(1013) 38 Mad. 166, 174, 175. haj ; Book on Wasaia («. 1-4.) 

* Hod. 673 ; WUaon, *15. Aa to Stalah Ithna •AOari law aea a. 

a Minhaj-ia-Talibin, Willa, (Unei 1-3). 570c, below. 
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Section 579. 


One* third of 
estate. 

Bequests to 
heirs iDVaiid. 
Not opposed to 
Islam. 


Consent of 
heirs validates 
(a) and t&). 


Where some 
only of tlie 
heirs consent. 


Bequest 
validated by 
consent of 
heirs is not a 
gift requiring 
possession. 


sition is (subject to ss. 579 a and 579 b, below), invalid, if, 
and in so far as, it is purported thereby — 

(а) to dispose of more than one-third of the testator’s 
estate,^ or 

(б) to benefit any of his heirs, ^ or 

(c) to benefit an object o^iposcd to Islam as a religion. 

See the illustration.s and comment following e. 579c, below. 

579a. (1) Dispositions infringing clause (a) and/or 

(6) of s. 579, above, are validated and will be given effect 
to, if, after the testator’s death, ^ the heirs whose rights are 
affected by such disposition * consent thereto, either 
expressly or impliedly [or by passive acquiescence]. '* 

(2) Where some of the heirs consent and the others 
do not, the legacy is (in so far as it requires such consent) 
payable out of the shares of the consenting heirs alone. 

(3) A testamentary dispositioi\ validated in accordance 
with subsection (1 ), above, Oi^erates (except under Shafi’i law) 
as the act of the testator, and not as a gift by the heirs ; and it 
is not necessary that possession of the subject of the bequest be 
given to the legatee in order to complete its transfer to him.^ 


I Ball. I. OU, 034, uU*.; II. 23.3 ; Uwhaj, 200 
(Bk. 20, 8 2) ; see also Abdul Majeeth v. Krishmi- 
nuulmiar (1916) ; 41 Mad 24.3. 254. 

i Safatun v. BdaUi KhanuM (1903) 30 (Ul. 
663, 086 -, Fatima v. 4njgr(1881) 0 Cal. I, R. <MV 
/.«., the actual heirs at his dcatli, not tlie 
presumptive heirs at the time at the be 
quest: see ill. (•>) to s. 579i’, below 
Upon the Petition of Keramat-tU-Niesah Bdn 
(1817) 2 Mori. 120 ; Jumeenooddeen Ahmed v 
Homiein Ah (1805) 2 W. R. Mis., 49, (will dlsiii- 
heritlng all heirs) ; Qadir All Khan v. Nounha 
Begam (1807) 2 Agra 154 (altering rights of heirs) ■ 
Mahomed Mudun v. Khodetunntssa Abu.'. 
Khookee Beebee (1805) 2 W. 181 (more than half 
to daughter) ; Muhammad v. Imamuddin (1805) 
2 Bom. H. 0. R. 53 (2nd Ed. 50) (to brother with- 
out consent of husband) ; Baboojan v. Muham- 
mad Nuroof Hag (1868) 10 W. It. 375 ; Oomutoon- 
nisia Beebee v. Areefooniea Beebee (1805) 4 W. 
R. 06. 

a Bafalun v. BUaiti Khanum (1003) 30 Cal. 
083 ; consent during life is not enough in Sunni 
law; Nusrut Alt v. Zeinunuieea (1871) 15 W. 
R. 140; Cherachom VtUd AyUha KuUi Umah 
V. Vali Pudiakel Bvtthu Vmah (1805) 2 Mad. 


II. C Jl. 35U , Ameer Ah. " Mahoinmedan law" 
(•3rd 1(1 ) 1 480, states that eoiisunt during the 
last illness ot the testator is irrevocable, because 
the heir is supposed to have then acquired the 
right. No authority is rited tor the proposition. 

« But a Muslim has no power to appoint 
by will guardians tor marriage of his minor 
children, Bail. I. 47 ; If 8 

“i Macii. 244, 245 ; Bnmcoomar Vhunder Roy 
V. Faguceroonieia Btyum, (1822) 1 Ind. Jur. 
<o.a.) 119 heiress conllinied to reside in house 
bequeathed to her , held this was not eonsoiit to 
will, in absence of some act of actual consent 
or ratiflcatioii ; but, where the heir affixes his 
signature to will, without undue influence, it may 
mean consenting tliereto as in Khadijah Bibee v. 
Buffer AH (1865) 4 W B. 36; Shari/a Bibi v. 
(lulam Mahamed (1892) 16 Mad. 43. See algo 
Vhoraehom Fittif v Vaha (1865) 2 Mad. H. C. 
R. 350 ; Nusrul Ah v. Zeinunnieea (1871) 15 W. 
B. 146; Daulalram v. Abdul Nayum (1902) 26 
Bom. 497. 

6 Irrespective of the subject of bequest 
being within or beyond a third of the estate. 

1 liali. 1. 616. See the illiiatrations and 
comment following s. 67Bu, below. 
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579b. In the absence of heirs and as against the right Section. '>79b. 
of the State to take by escheat, the testator may bequeath 
the whole of his property by will. ’ Where a man d ies leaving 

only a wife as his heir and no blood relations, h'' is entitled to 
make a will disposing of .'5/6 of his estate ; ami where a woman 
leaves only a husband as her heir, and no blood relations, 
she is entitled to make a will disposing ot 2/3 of hrrcstf’te.'^ 

(1) T, a woman, dies leaving her hnsliand H, and no oth.L heirs, jiiuttratimu. 

T purports to bequeath half of her property to h. The bequest is 

valid as against H only to the extent of 1/.3 of the estate, heneo a third of 
the estate is in the first instan<-e, given to L, and U takes his legal share 
of 1 /2 of the net estate, i.e , 1/2 of 2/3 - 1 /3 of the wliolo. Then out of the 
residue [i.e., 1/3) that would have esche-ited to the State, Loan again take 
1/6 to complete the 1/2 that is bequeathed to him. So that ultimately the 
estate is thus divided : H takes 1/3 ; h 1/3 + 1/0= 1/2 ; and 1/6 escheats 
to the State. 

(2) T dies leaving him surviving only W, his wife, and purporting 
to bequeath all his property to L. L takes 0/6, and IK 1/6. For L takes 
in the first place 1/3 as legatee’; then IK takes 1/4 of 2/3= 1/6, and then the 
residual 5/6 does not escheat to the State, but goes to 1..'’ 

See also the illustrations and comment following s. 579 c, below. 

When the deceased dies leaving only a husband or wife surviving, case where 
the husband or wife is entitled to take only his or her Quranic share in 

wile is sole Ivir. 

the estate, amounting to 1 j2 or 1/4, but is not entitled to lake the residue of 
the estate by return : see ss. 625, 633, 647, below Moreover, the I /2 or 1 /4 


> E.g., in Moohummud Amccnoodccn v, 
Mohwnmud Kvheeroodden (1825) 4 S U. A , 
Cal. 49 ; cf. EHn Etbee v Ashruf Ah (1864) 
1. W. 11. 1.52. 

2 Sec comment ; Bail. I., 634 ; and sec n. to 
lU. (1) to s. 579 b. This refers to the «isp where 
the rights ot the heirs do not exhaust the estate, 
for where oniy a husband or wife survives the 
deceased tlie husband or wife takes only a fra.-- 
tion of the estate of the deceased ns a Quranii; 
share and is not, as against the testamentary 
dispositions of the deceased, entitled to claim 
the residue of the estate. See s 579, tU. (7) 
(8). See also ss. 625, 633, and 647, below 

3 Bail. I. B34 ; see also s. 581, itt (2) below, 
and tlie footnote thereto. But see (,Shek)AIuham- 
mad V. {Shek ) /nwmuddin(1865) 2 Bom. H. C. B. 
50, 53 : In this case the will was held to be 
totally invalid, ns the testatrix purported to give 
to her brother her whole property, disregarding 
her husband's rights. The law seems to be that 


where there is an attempt to exclude an heir 
the will is invalid ; but ill. (2) indicates tliat 
purporting to betiueath the whole property to a 
stranger is not necessarily tantamount to such 
attempt (See however s. 60, above.) In the 
ease referred to, no one appeared in the High 
Court to submit that the will was valid to 
the extent of one-third. The Judgment Is 
meagre : the brother was probably also an heir, 
w lii'-li would be anotlier ground for holding the 
will invalid ; for though the judgment holds it 
invalid as it is a bequest by the testatrix of the 
whole of her property, “ which it was not lawful 
for her to make,” the ground taken by the High 
Court is hardly enough to avoid the will tn 
Mo. In Baftttun v. E\latli Khanum (1903) 30 
Cal. 683, Uie point was raised but the High 
Court held that the testatrix (Bechun Blbl) 
left also a nephew as lielr besides her husband, 
and that tile will in favour of the nephew 
was invalid : see 30 Cal. 686. 
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Section 579b share is determined with reference only to the net estate, i.e., 

not only have the creditors of the deceased to be first satisfied, but the 
deceased has the right to make a will disposing of 1/3 of that part of his 
estate which is left over after creditors have been paid in full : so that 
theh\isband or wife is in truth entitled to receive only 1/2 of 2/3, or 1/4 
of 2/3, i.fi., 1/3 or 1/6 of the net estate after the creditors have been paid. 


Exceptions 
under Shiah 
iaw 


1, Consent 
durini; 
lifetime. 


2. Bequests 
to heirs. 


3. Bequests 
for 

incumbent 

religious 

duties. 

4. Bequest in 

■ iiiuzarlbat.’ 


lUnarnUonn, 


579c. The Shiah ‘ Ithna ‘ Ashari ’ law ^ agrees with 
the law as stated in ss. 579, 579a, and 579b, above, with 
the following alterations — 

(a) the consent referred to in s. 579 a, above, is valid, 
notwithstanding that it is given in the life-time of the 
testator, and is not ratified after his death ; ^ 

(h) the testator may, without the consent of his heirs, 
validly bequeath — 

(i) legacies to any of his heirs, payable out of a third 

of his estate ; ” 

(ii) any part of his estate (though it exceeds a third) for 
the performance of such religious duties as arc 
incumbent on himself ; ^ 

( iii) the whole or any part of his estate by way of ‘ muzari- 
bat’or ‘qeraz’-'^on the terms of an equal division of pro- 
fits between the legatee and his heirs,® — sedqiiaereJ 

(1) T, a (Sunni, make.s a will, and leaves a house, which exceeds in 
value one-thii’d of hi.s estate, tf) a stranger. If T’s heirs consent to the 
bequest after the death of T, the befjuest is vaJifl.® 


I Ball. ir. 236. 

* The Shiah Ismafih law corresponds to the 
Sunni law : Vafiiyam-ul-Jslam. See comment.. 
Ball. II. 236. 

3 Bail. II. 244 (par. 2). Sec Lahnnda Khanum 
V. Jafn Khanum (1908) 30 All. 153 and the 
remarka on that c.ase, which is given aa iH. (3 ) 
to a. .581. 

a Bail. II. 234. For a almilar provision in 
SliaflM law, see Minhuj, 246 (Bk. 28, a. 1). 

5 The two words have the same meamng, 
Klchardson gives the following (amongst 
other) meanings ; “ Qeraz, repaying, requit- 
ing (good or bad), going partnership; trading 
with another’s capital . ...” “ MuzanJbat, 
aelliiig the goods of another for lialf the pro- 
lit, . . . partnership.” Bail. I. 161 n. 3, deflnea 
muzaribal as " a contract in whicl/the capital 
i» eontributi'd hy one imrty, and the labour 
and skill hy the other, with a mutual partici- 


pation in the pront ” Tlie Tahrir-ul-Ahkam, 
a great shlah authority, says ; “ Muzaribat or 
qeraz is a legal transaction, by unanimous 
consent It is the delivery of property by one 
person to another, that ho may labour with It, 
under a provision that the latourer shall be a 
partner in the gain, without being subjected 
to any share of the loss . . a contract of 
muzaribai may be executed by a person on his 
death-lied, and if he provide more than the 
ordinary hire for the manager, this provi- 
sion becomes binding in the event of his 
death over the whole of his property.” 

6 Bail. 11. 234 (par. 4) ; Tahrir-ul-Ahkam 
Book on Qeraz, Ch. 1. 

’! See comment under the heading “ Bequest 
for Muzaribai.” 

8 See cases cited in the footnotes to s. 579^ 
above. 
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( 2 ) T makes a will leaving property, whether exceeding in valne Sjecwos 579C 
one-third of the estate or not, for a purpose prohibite<l bv Islam. The jiiugfrationn 
heirs consent. The will is not validated by the consent ui the heirs.* 

(3) A Mussulman cannot validly make a will (#/) for building Jewish 
Synagogues, 2 or (6) Christian Cliurchcs,^ or (c) foi translating the 
‘Towreet,’ or ‘ Injeel ’ (the law or gospels),* or (d) aiJiug a (yrari^ or 
oppressor,* or (e) directing that so much of his property should be givtn to 
L, La, and Lb for reading the Quran, over 1ns grave, or {/) that his ^ rave 
be plastered, or a vault or arch be placed over it. unless sucl« ;>rocau- 
tioiis are required against the ravages of wild animals.’ o» (ij) that h» 
should be buried in his mansion, or that poor jieople should b«; buried m it, 
unless he directs that his mansion be converted into a general cemetery,® 
or (A) for shrouds to Muslims, unless if i.s restricted to poor Muslims.' 

(4) T directs that one-third of his property .should be spent after 
his death on building a ‘ masjid.’ This is valid. 

(5) T, a Sunni Mussulman, bequeatns a legacy to his brother, B, 
having at the time of the will no other heir ; afterwards a son, S, is born 
to T, who thus becomes the sole heir of T. The beque.st to B is valid 
without the consent of S. '’ 

(6) T, a Sunni Mussulman, has a son, 8, and two brothers, B, and 
Ba. T leaves a legacy to B, then 8 dies in Ts life-tiiue. The legacy to 
B is not valid without the consent of Ba.’’ 

(7) T devises the whole of her estate to a stranger. One of her sons 
attests it, and the other consents to her making it ; the property is then 
attached in execution, of a decree against T’s sons and the legatee sets 
up the will to remove the attachment ; field, that the attachment must be 
removed from the ivhole of the projierty and not merely from a third, 
as the sons had by their conduct acquiesced in the will after the death 
of the testatrix,® sed quaere. 


I. RBSTEICTION ON TEhTAMENTAKV POWERS. 


The restriction of testamentary capacity to a third of the estate Sunua* on 
has been referred to the following traditions for its ultimate authority — *e»taiiituts. 

" 8a*d ibn Abi Wakkas said ; ‘ I was ill in the year of the conquest wiii of Muslim 


of Mecca, and was near dying, and the Prophet came to see me, and I 


I Cf. Abtba Kartm v. Abdul Qayum Khan 
(lOOS) 28 All. SS4. 

1 Bail. 1. 625 ; IT. 230. 

a Bail. 1. 634. 

4 Bail. I 635. It would Hcem tliat it lo 
unlawful to restrict a burliil place by any quali- 
flcations except of a charitable nature. 

!> Bail. I. 015 (par. 3 ). See alao the ca;ieB 
cited 111 tile fuotiiotee to g. 679. above, and 


BafaluH V. BilaiUe Khauum (1903) 30 Cal. 683, 
080, the fectB of which case are mentioned In the 
footnote to ill. (1) to s. 570B, above. 

0 Doukdfam v. Abdul Kayum (1903) 30 
Uiiiu. 497, Setl quaere—Jl the sous were indebted 
at the time when they purported to agree 
to the will, it IS submitted that they could not, 
by purporting to conaeiit to the will, 
prejudicially affect their creditorg* rlghtsi 


restricted to 
one-third of 
eetate. 
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Section 579C. said : “ Oh Messenger of God, veril}' I have much property, and no heir 
uIlL* ** '" '^*****’''’ daughter, may I then make a will, leaving all my wealth for 

religious and charitable purposes ? ” He said, “ No ; ” I said, “ May T 
do so with two-thirds of it ? ” He said, “ No ; ” I said, “ Shall I with 
one-half of it ? ” he said, “ No ; ” I said, “ May I with a third of it ? ” 
His Highness said, “ Make a will disposing of a third in that manner ; for 
a third is a great deal, particularly of this great wealth which you possess, 
for verily if you die and leave your heirs rich, it is better than leaving 
them poor to beg, for verily the money which you expend for God’s 

Viiotiier \ersi\ui pleasure, you will be rewardetl for, even to the mouthful which you 
of the tradition. ^ . n- 

lift up to your wife's month. “ Sa*d ibn Abi Wakkas said : His 
Highness came to see me when 1 was sick, and said, “ Have you made 
your will leaving anything to be expended in the road of God, and for 
charitable purposes ? ” 1 said, “ Yes, I intended to do so.” He said, ” In 
what pioportion of your wealth have you intended so doing ? ” I said, 
“ All my wealth is for the road of God.” The Prophet of God said, 
Then what have you left your children ? ” f said, “ There is no necessity 
for my leaving anything to them, for they are rich.” His Majesty 
said, “ Make your will leaving one-tenth in the road of God.” And 
I continued repeating my desire to leave more, till at last the Prophet 
said, “Then make your will leaving one-third for that purpose, and 
one-third is a great deal.’’ ’”2 

rule It has been said that the tradition ^itc-l above — the two versions 

B-ah grnerai evidently refer to the same occasion — ^may standing by itself have had 

scheme of reference to the particular circumstances. It may, no doubt, bo liable 

succession, interpretation, but the law of intestate succession discloses 

one great principle miderlying the reforms in the law introduced by the 
Prophet, viz., where the pre-existing customary rules of succession are 
amended, so that persons who were not recognised as heirs by the custo- 
mary law, acquire rights under Islam (ousting to the extent of the 
rights so acquired, the customary heirs), — in such cases the rights given 
by Islam to the newly entitled heir comprise, as a rule, half the interest 
Bedusafhabic ^^at is still left to those who used to take under the customary law— or 

thiruhow g^g Arabic idiom would have it “the property is to be divided in' 

Ixed. , 1 

thirds,” — those whose rights were prior in time taking twice as much as 
those who had just acquired them, t.c., the former took two-thirds, 
and the latter one-third. May it not be that this same principle was 
Will oompietca clearly understood in regard to wills ? It finds place in the books 

luMCMio*. ” ‘d all the schools, 'nxiis the scheme of the law of (intestate) succession 


Will oompl«t«8 
the Bchetne of 
Suuccssion. 


1 Miahual-ul-iliisiibili,, Xll. ' 



TESTAMENTARY POWERS 


787 


is not complete, unless it is borne m mind that, while definite fractions of Section 579, 

the estate are given to the various heirs recognised by the law, there is 

left over a third of the estate in the entire discretion ol lu; testator to 

be dealt with in accordance with his particular (arcum stances, and it Second anuL-nt 

is an injunction of the Prophet that every man with a taniily shui-ld hef™ dilqliaiined 

make a will. So that, while, on the one hand, no per. nu is ]>i‘ijiiitted 

(according to the most general view of the law) to distuHi the opin-ation 

of the law amongst those who are already recognised as heirs. on 

the other hand, with reference to those who are noi heirs, the schi ine in 

the mind of the law-giver is not complete unless the testaineritarx' iiowen- 

are utilized for the purpose of providing those who do not suf ceed imder 

the general law. Unfortunately the assumption that every man wiil act 

with the necessary prudence, is not always justified 

2. llliQL'ESTS TO HKIUs. 

The difference between the ‘ ithna ‘Ashari'and other sy.slcius of in 

Muhammadan law about bequests in favour of heirs liescrvcs special allowed 
attention. 

* \ahari * law. 

According to the ‘ Shara’ya-ul- Islam ' *’ a bequest in favour of one’s 
kindred is highly proper whether the.y be his heirs or net." ' 

On the other hand, such bequests are invalid not only under Sunni 

Shiahs do not 

law, but also under the other school of .Shiah law, viz., Ihc .Shiah penult such 
‘ IsmaiMi ’ law ; and the reason a.ssigned for .such invalidity in the 
‘ Da’ayam-ul-Islam ’ — the most authoritative work amongst the 
‘ Ismai’lis (imprinted), — is that the law of succession, being laid down in 
the Quran, it is setting at nought the precepts of Lslaiii to attempt to 
alter the relative rights of the heirs ; see s 579 (c) This is shown 
by the following official translation of portions of photographed extracts, 
from the said work made in the case of ' Tyabally v. Abdulali.' - 

“ Question : No will for an heir ? " ^ " I said to (? asked) the Syed ‘i^ai'ii’ 

(may peace be on him), ‘ Is it stated that no will shall be executed in Du.ayam-iu. 
favour of an heir ?’ He said, ‘ Yes.' ' I asked, ‘ Ts then a gift allowable isJwu’ 
in favour of an heir ? ' He said, ' Yes, ’ I said [? asked] ' What is the 
meaning of his (that is tho Prophet's) words : " No will shall be executed 
in favour of an heir ” i — If one says while one is sick “ 1 give my 
one-third to such and such a one of my sons," will not that be allow- 
able ? " then he (may peace be on him) s:iid. ' Ones he take the one-third 


I Ball. II. 247 (par. 6.). i The text ..1 this portinii appear. In the 

J Uiireported : .suit .'>55 ot liilO In the Bom- inarum 
bay llisb Court, Orlslnal Side, 
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Section 579c . as well as the inheritance ? [If so it is not allowable, unless it is allowed 
by the heirs ? ’ Then he said, ‘ A gift made during sickness is also not 
allowable because a gift made during sickness is tantamount to a will. 
mneM ifitt a ' ^ Verily in the opinion of Syed a will made in favour of an heir is 

bpquest. not allowable under any circumstances, whether (it is made) during health 

or during sickness . . - And it is stated on the authority of him, (peace 
bo on him) that if a bequest to an heir had been allowed, ho would have 
been given, out of the inheritance, more than what is appointed for him by 
Him, [i.c., God] (beHisuamchonouredandglorificd), and whoever makes 
a bequest to a [particular] heir of his, certainly reduces the right which 
God has appointed for him [i.e . , another heir] and acts contrary to His Book 
(be His memory glorified) and the act of a person who aets contrary to 
His Book shall not be allowed ” The view taken by the ‘ Ithna ‘Ashari ’ 
authorities is opposed to this reasoning, and is based on the Quran : 

“ It is prescribed for you that when one of you is face to face 
with death, if ho leave (any) goods, the legacy is to his 
parents and to his kinsmen in reason. A duty this upon 
all those that fear.”— Quran IT.. 17.5.3 
The Sura in which this verse occurs was, however, promulgated in 
the second year of the Hijra (t. e., in 622-623 after Christ), whereas the 
verse by which parents arc declared to be heirs is Sura IV. 12, promul- 
gated after the battle of Ohod in the third year of the Hijra. The later 
verse replaced by a definite ndo of law what was merely a recommendation 
in the earlier Sura, so that it may well be argued that the recommenda- 
tion of a legacy in favour of parents was made when they were not heirs, 
and was the first step towards giving them tho right to inherit ; and 
this view is supported by the following tradition ” Abu Umamah said 
J heard the Prophet of God say in his Khotbah ’ (in the year of his 
farewell pilgrimage) ‘ verily God has given to everyone his right, then 
there is no will for heirs.’ 


Beaaons /or 
dil/erenpe <it 

views. 


The reasons why such different interpretations were put on the same 
verse of the Quran, by the ‘ Ithna *Ashan ’ Shiah and the other Muslims, 


1 The wonla “ if so ” inserted by the Offlrial 
Translator seem to be quite out of place. One is 
reminded of Strabo’s statement (XV. 1.64, fin . ) 
that to expect correct translation from iiiter- 
pretors who know nothing of the subject is 
“ like asking water to flow pure through mud " 

* The words omitted refer to another point, 
VIZ., “ He said, about a man who had be- 
((upatheil to anotlier man a share out of hie onc- 
third, that lie (i e. the legatee) should be gi\eii 
one-sixth thereof, bi-cause the stores allotted 


to heirs come out of six, ami this is the unani- 
mous opinion (of the Jurists) so far as we know" 
on wlilch tliere is a note by the Official Trans- 
lator . “ .\ccordIng to the Koran the share of 
a legal iieir is any one of the following six 
sliart's two-thirds, one-half, one-third, one- 
sixth, or oiie-eight” cf. Ball. I. 680 (par. 3). 

a Sale’s translation la still more in favour 
of (he ithna •Aiihnri view, but It is less literal. 

• MiKhi-ut-ul-Maaabih, XII., xx., 3, 
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are not easy to find ont. Throughout all branches of law, howevci , SncTio^r 579o. 
it will be found that the origiiuil customs of the Arabs have a much more 
stable position in the Haiiafi law than in the Shiali law. Possibly one 
of the causes of this may be that the Khiali law deveb ped somewhat 
later, and continued developing for a longer jjeriod,' jind in countries 
whore the original laws of the Arabs wcr<» neiMier (*stab!ished, nor 
sufficiently known nor ascertainable. The rules against disturbing the 
provisions of the lawof Islam in favour of the various heirs, were no doubt 
necessary when the Arabs had recently been forcetl to abandoi. their 
customs relating to inheritance (especially in regaid to the en' lusion of 
females), and where there was a natural teiideiu'y to revert to them ; .s 
far and as often as possible, or to bring about the same rohiilt by testa- 
mentary dispositions. When, however, those customs had hecn forgot- 
ten, there was less necessity for insisting that the relative rights of the 
heirs should not be so disturbed. 

•J. (JO.VSRITT oe SEms : WtTlinR.4W.VI,. 

TheSunniauthoritieslay down that if the heirs have once consented, consent or 
they cannot withdraw their consent ;* but the author of the ‘ Shara’ya- 
ul-Islam ’ states, as to Shiah law, that if the hen’s at first assent, and then drawn, 
declare that their assent was given through a mistake as to the value 
of the bequest, or as to its excess over the thini of the estate, the decree 
will be given for the amount that they admit ; an exception is, how- 
ever, made where the bequest is of a slave or mansion, the value of which 
must have been known to the heirs, and the consent once given cannot 
in such a case be retracted.® 

As, under Shiah ‘ Ithna ‘Ashari ’ law, the testator may obtain the cons ut of 
consent mentioned above during his life-time, the question may be raised 
whether, if the presumptive heirs for the time being give their consent ^ 
the will becomes valid oven against other heirs, whose rights to inherit 
arise subsequently to the will, as was held in a case governed by Hindu 
law on the point of alienation by a widow.* It would seem that the 
analogy of that case would not apply in Muhammadan law : see ' Fahmida 
V. Jafri,’^ which, however, does not appear to be quite accurate in so 
far as it implies that the Shiah law requires the consent of heirs to be 
given after the death of the testator. The Sunni law lays down in clear 

1 The Ithm ‘Aihari Shiahs recognise 12 s frees on many points witli that of the Shiahs, 

cesslve imams or heads of religion, the Ism ^ Bail. I. 616; Hod. 671. 

ilis only 7. See the list of Imams at the c > Bail. II., 236. 

of Ch. I. above. ShaflM lived later than A * Kn/mm v. MaMkarnikat (1907) 30 AH, 1. 

Hnnim. and travelled oxtonslvely. His »yst ■'> (|!M)S) 30 til. l.'>3 
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►Section 579c. terms that the actual heirs after the death of the testator must consent 
to bequests beyond ono-third * just as the legacy is invalid only if it is 
in favour of one who is actually heir after the death of the testator. But 
the complication of consent previous to the testator’s death does not 
arise, except in ‘Ithna ’Ashari ’ law. 

4 . BEQUEST FOR ‘ MUZAEIB.\T ’ : SHIAH LAW. 

The ‘ Jawahir-ul-Kalam ’* has a long comment (too lengthy to be 
quoted) on the passage in the ‘ Shara'ya-ul-Islam ’ on which s. 679o 
clause (iii) is based ; It appears that (1) the Shiah jurists are agreed that 
during the minority of the children of the testator, either the whole 
property, or at least the shares of the minor children, may be bequeathed 
in ‘ muzaribat ’ ; (2) where the heirs are not the minor children of the 
testator, the testator has the power of bequeathing in ‘ muzaribat ’ 
not only a third of his property, but apparently any portion of the 
property, so long as the benefit to the ‘ wasi ’ (v%z., the person to whom 
the property is bequeathed in ‘ piuzaribat ’) does not exceed one-third of 
the testator’s estate. So far there seems little dissent, but some jurists 
(including the author of the ‘ Shara‘ya-ul-Islam ’ ) ® seem to hold that 
the whole property may be so bequeathed regardless of the restriction 
contained in the last sentences. 

6. ANALOOOUS LAW. 

HJndu law Restrictions on testamentary capacity of some kind or the other, 

are to be found in most systems of law. Thus in Hindu Law the 
restriction is based on a division of the property into ancestral 

English law; Self -acquired. In England the statutes of Henry VIII. dealing 

with wills^ enacted that all persons seised in fee simple might . . . 
by will in writing devise to any other person . . . two-thirds of their 
lands held in chivalry, and the whole of those held in socage : which 
on the alteration of tenures by the statute of Charles II, amounted to 
the whole of their landed property except their copy-hold tenements.” 

French Code; The French Civil Code provides that advantages resulting from dona- 
tions ‘inter vivos ’ or from wills cannot exceed (o) one-half of the pro- 
perty of the person who has made such disposition — if ho leaves (i) only 
one legitimate child at his death, or (ii) one or more ascendants in each of 
the paternal and maternal lines ; or (6) one-third of the estate if he leaves 
two children ; (c) one-fourth if he leaves ascendants in only one line.® 

1 Bail. I. 615. * 32, Henry VIII , c. 1, and 34 Henry VIII. 

2 Jamhir-ul-Kalam, IV. 056-658. c. i. 

t Bail. II. 234 (par. 4): Tahrir-ul-Ahkam, 5 Henry Cachard , "French Civil C!ode *’ 
Book on Qertti, Ch. 1, (1895), pp. 218, 214, aitt.913, 915, 


Bequest of over 
oue-third in 
‘inuzaribat.’ 
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At Athens the laws of Solon for the first time gave testamentary powers, Section 579c. 
but restricted it to the cases where the testator had no legitim < to children^ Athenian law. 

579d. Particular classes of Mussulmans may by custom cuatom. 
acquire the power of disposing of the whole of their property 
by will. 2 

579e. Semhle, the burden of proof is on the legatee to nutden 
show that the will does not infringe .‘<s. 579-.'>79 d, abo' Eer 


(3) Subject of Bequest. 


580. (1) A bequest may be validly made of anything subjen of 
that, at the time of the testator’s death, is in existence 
and capable of being transferred. ‘ 

(2) The right to occupy a house during a future period 

of time, •'’ or to take the future produce of immovable or Ricbtajimited 
other property for a limited time, or for the life-time of the time, as auring 
legatee, may validly be the subject of a bequest.® "*** '**'^***^ 

(3) Where the bequest is of a right to take the profits 
of a house, the legatee, except under Shafi’i law, has no 
right to live in it.’ Under Shafi’i law the legatee becomes 
“ as it were the proprietor of the house.”® 


(1) T makes a will in 1880 providing that L should have the right luuttraiim. 
to occupy T’s house during the year 1890. If T dies in 1885, the 
bequest is valid, » but if T lives till 1891, it is void; and if the 
bequest is valued at more than the third, then the period of residence 

has to be apportioned with the heirs, so that the value of the interest 
taken by the legatee falls within the third. 

(2) T bequeaths to L, — 

(a) “ The produce of his garden or land or the occupancy of a manor;” 

— L is entitled to the existing and future produce, whether the legacy 
purports to be “ for ever ” or not ; 


< See Orote, Hist, of Greece. III. 183, 184. 

* S.g„ Cutchhi Heinons : AdvoeaU-Oenerat 
V. Jimhabai (1017) 41 Bom. 181 
a Krighnamm-Jmriar v. Kithnamaehariar 
(ISIS) 38 Mad. 168, 170; ef. Sukoomut BVbee 
V. Warn* Ah (1874) 22 W. B. 400. 

4 Bail. 1. 614, 652 ; MinhaJ, 260 (Bk. 29, ■. 1.) 

5 Bail. II. 240. 

6 Bail. I. 052; Minhaj, 265 (Bk. 20, g. 3). 


< Apparently tiie reason la that the heirs 
ace entitled to manage the property, and to 
give the produce to the legatee, who is given 
no right to occupy the house O! course the 
heirs may permit him to occupy it ; cf. Bail. I. 
654. But see 8. 50, above. 

8 Hed. 693. 

9 Bail. I. 662. 

10 Bail. I. 055, H. 
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Section 580. 0 ^) “ the fruit in his garden,”* — if tliere is soiiio fruit in the garden 

tuusirations, X’s death, L takes the existing, but not the future fruit, unless 

speeifically stated,* 

(c) “ the wool of his flocks ” or “ their progeny,” or “ their milk,” 
“forever;” — is only entitled to the wool or progeny or milk 
existing at his death, and not the future produce,* 

(d) “ the produce of a house to the poor ; ” — L has the right to 
receive it, as the bequest is lawful,® 

(e) his mansion to L, and of the right to occupy it to La ; — both 
bequests are valid and effectual.® 

(3) T by his will leaves a third of his estate to L. T is afterwards 
killed by the wrongful act, neglect, or default of X, and T’s executors 
sue X, and recover damages in respect of the death of T. L is entitletl to 
a third of the damages so recovered.® 

Bequest < Cf ■ “ A bequest of the service of a slave or the occupation of a manor, 

service. 01 produce of both, or of land and gardens, is lawful.' And it is 

lawful for a limited time.”* But ordinarily it will bo presumed that 
the full proprietary interest is bequeathed, where either the unlimited 
right to take the profits is bequeathed, or where the testator puiports 
to impose restrictions as regards use or alienation which he cannot 
lawfully impose.® 

U) Effect of attempt to Exceed Powers- 

{a) Disregard of Rights of Heirs. 

581. Where a testator purports to exclude some of 
his children [or, quaere^ other heirs] from their shares in 
his estate, the words of exclusion will be treated as null 
and void, and will not be interpreted as amounting to a 
legacy of a third of the estate to the heirs who are not 
excluded. ® 

(1) 'J’ says ; “ I give my son’s.” or “ my daughter’s share in my 
estate to L.” If T mesins thereby to displace his son or daughter, 
and to make L take his or her place, the bequest is void.* But if he 
means, “ I give to L as much as to my son,” or “as ray daughter,” 

a. 190; Muhmnud Ahdta Majid \ Fatima 
Um (1885) 8 All. 39 ; 12 I. A. 159. 

• **■ 234. « Bail. I. 629, II. 238.. See however, Bail. 

■ 1. 052. 1. 034;s.581, tU. (2), below; and n. to 8. 670, 

: Muhammad Khan v. Muhammad ill. (1), alx>vu. 
lan (1898) 25 Cal. 816; 25 1. A. 77; 1 Bail. I. 620. 

aiitssu V. Koheemunnitta, (1872) 17 W. 


Words 

purportiiiK 
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tho legacy is valid, and the son’s or daughter's iiortioji w ill be Skction 581. 
ascertained, and an ec[iial portion given to the legatee, orovided that lUtmtraUonn 
that portion does not exceed a third of the estate.' 

(2) T dies leaving a widow, W, and no oihei beir By Viis will T 
purports to bequeath the whole of his estate t*> I/. M' <i()es not . < inseiit to 
tho will ; hence as against W the will is valid only as to one-third of the 
estate ; of the other two-thirds IV takes bet one fourth .share as Quranic 
sharer i.e., one-sixth of the whole estate The rest is then available 
for L who thus ultimately gets five-sixths of the est.ae.‘^ 

(3) A Shiah Mussulman died leav ino him surviving two daughters 
the plaintiff and the defendant. He left a will imiportuig to bequeath 
the whole of his property (consisting mninly of a house) to the defendant 
held that the will was wholly invalid, and rhat the ^daintiff was entitled 
to half of the house. ^ 

This section follows from the pri‘ccding : H one heir cannot bo 
preferred to the detriment of another, much less can any heir be ahsolnl eiy 
excluded. These rules, it will be seen, are the counterpart of tho rules 
against adoption: the ties of blood <.m neither be disregarded nor can 
any other tie take their place : either act would “ induce a breach ol the 
ties of kindred.”' 

The judgment in illustration (3) to s. 581 does not make it clear • vahiuida 
that the objection to the bequest was not that it exceeded one-third of j^ar Khanuiu.' 
the estate, nor that it was in favour of an heir, but that its purpose 
was entirely to disinherit the plaintiff (the other heir). Had only 1/3, 
of the estate been bequeathed, the bequest would, under Shiah Ithna, 

'Ashari law, have been entirely valid ; had the bef^uest exceeded 1/3 
but not been vitiated by any desire to disinherit one of the heirs, it 
would have been void as to the excess alone. The judgment also refers to 
tho necessity of obtaining assent after the death of the testator, 
apparently confusing Shiah Ithua ‘Ashari with other systems of law. 

(ft) Disregard of Evle of Bequeathable Third. 

(1) IS^eet of Will Purportunf to Bequeath more than Oius-thiril 

582. Subject to the Probate and Administration Act Abateraent 

ot legacies 
exceeding 

1 Ijf., Mio legatee will share just like’a son the point aas overhniked, ami it was held tha t ® third, 

or daughter, and not in priority to them, as would the legatee should take only a third of the 

1)0 the case with other legatees — subject of estate. 

course to tho rule in s. e71>, above, aluuit the < t'a/iMulu Khitunm v Juftr Khituum 
third of the estate ; Bail. I. 030. (1008) 30 All. 13:1. See tommeiit. 

2 Ball. 1. 034. In (AfttSStt.) Bakhl Reaum v- « Ued. 071. 

I'aju Khaa (1880) 10 Hiinj. Kee. 330 (Mo.104), 
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LogarlcH for 
pious purposes. 


Sec'iton .' 582 . s. 107, * where a Mussulman purj)orts to make a testamentary 
disposition of more than a third of his estate, and the heirs 
do not consent thereto, the legacies must abate in the 
manner stated below — 

(1) According to Hanafi law — 

hanah L.VW. (a) the legacies must first abate equally and rateably, 

subject to clause (d), below ; 

Abatement. (6) ucxt, thc rateable portion (so abated) of each 

legacy, which is for a secular (not for a pious) purpose must 
be allotted to it ; 

(c) thirdly, where any of the legacies are for pious 
purposes, their rateable portions (so abated) must be con- 
solidated, and, out of the amount so consolidated, priority 
given to thc extent of the full legacy mentioned in the 
will, in the following order, — 

(i) the ‘faraiz’ (or actually prescribed charities) have pre- 
cedence over other legacies for pious purposes ; 

(ii) next come the ‘ wajibat,’ ».e., purposes that are 
not prescribed, but considered necessary ; 

(hi) thirdly come the ‘ nawafil ’ ?U., purposes that are 
voluntaiy ; 

(iv) within each of the said divisions, unless there is any 
legacy for an object to which priority is expressly 
given by the Hanafi lawyers, ^ each has priority 
in the order in which it is mentioned in the will 

(d) where any legacy is by itself of greater value than 
a third of the estate, according t-o Abu Hanifa (from whom 
Abu Yusuf and Imam Muhammad dissent) the said legacy. 


Any sinRie legacy 
exceeding the 
third. 


1 The F. & A. Act, g. 107, 1 b as follows : “If 
the assets after payment of debts, necessary 
expenses and specifle legades, are not bulDeleut 
to pay all the general legacies in full, the latter 
shall alKite or be diminished in equal propor- 
tion ; and, in the absence of any direction to 
the contrary in the wiil, the executor has no 
right to (Niy one legatee in preference to an- 
other, nor to retain any money on account of a 
legacy to himself, or to any person for whom 
he la a trustee ” 

2 There is a good deal of literature on the 


subject of thc relative merits of pious bequests 
and cliarities which may have to be produced In 
Court, if necessary, in case a dispute arose. 
The following order appears In the. Fatawa 
‘Alnragiri and the Hidaya : — 

(«) Ilttj (or pilgrimage.) (6) Zakat. (c) 
Alms, (d) Expiation, (e) Sadaq-U 
FiiriU. if) Sucrillces. (g) Vows, 
a Bail. I. 626 ; Hcd. 070 ; Wilson. " Anglo- 
Muhammadan Uw,” s. 271, is (it is sub- 
mitted) Iiinccuratc, 
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in competition with the other legacies, must be reduced Section 582 
in the first instance to a third, and thereafter it will abate 
as mentioned above : this rule does not ajipl^ even accord- 
ing to Abu Hanifa where the subject of bequest is money, 
or it takes the form of a ‘muhabat.’^ 

(2) According to Shiah law — shiah law. 

(a) those bequests that are prior in date take priority i'rmntvttt(;or.iii.K 
over those that are later in date, unless there is anytiiing in ’ 

the will to show that such later bequest was intended 
by the testator as a revocation of the former ; 

(b) where the bequests consist of legacies of fractions of i.KaciPsoi 
the estate, and two legatees aro successively given a third of u 
the estate, it is a presumption of law"^ that tlie latter 
bequest was a revocation of tlie former ; ' 

(c) where the bequest to the said legatees docs not 
consist of an exact third of the estate but of some other 
fraction, a question of construction arises — 

(i) whether there is an assumption on the part of the 

testator to deal with more than a third of the 
estate, or 

(ii) whether there is such a repugnance between the 
two bequests as to indicate that the testator did not 
intend both bequests to take effect, but only one, — 

in case (i) above the bequest that is earlier in point 
of time has priority over the latter bequest; ‘ in case (ii) 
above the later bequest prevails, and the former is presumed 
to be revoked.'^ 

Explanation. — It is presumed, until the contrary is 
shown, that of two bequests contained in the same testa- 
mentary document, the bequest that is mentioned later, 
is later in point of time.® 

1 See comment to a. 582. Mukabat la a colour* aumptlon under Hanafl law : Bail. 1. 626. 
able aale or purchaae, for a price below or The testator la preaumed to know and to 

above the real price. For Shafl*llaw, in Minha}, bear In mind^ the rule of law that he can be- 
261 (Bk. 29, a. 2). queath only a third of the eatatc : Bail. II. 23r>. 

* Ball. II. 212 (rt. «-21 of par. 2). Ball. 11. 234-235. 

8 It la difllcult to aay whether the preaump- ^ Bail. 11. 212 : si-c rninineiit. 
tlop Is irrebuttable. There la no such pro- 
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Section 582. (]) “A man has made a will (a) that a hundred ‘ dirhams ’ shall 

lUutiraiunut. hundred to his relatives, and (c) that the 

poor should be fed in expiation of the prayers that he has missed [for 
which 40 ‘dirhams’ would be requiretl]. Then he dies l^leaving 216 
‘ dirhams ’] ; and there are one month’s prayers due from him : A third 
of his estate is not enough to pa}*^ for all these bequests. In sueh a case 
Shaikh Muhammad ibn Al-Fazl has said that the third should be divided 
in this way (with the following prioritiwi) : first 100 (should be allotted) 
for the ‘ faqirs,’ next KMl for the relations, and thirdly (a sum should be 
allotted) for paying the price of feeding (the ])oor) at the rate of two 
•maunds of wheat for each 2)rayer [this sum, as stated above, amounts 
to 40 ‘ dirhams ’ ; so that the total lcgacie.s amount to 240 ‘ dirhams ’ j 
and the thirrl of the estate is only 72 ; hence the legacies must abate in 
the proporl-ion of 72 to 240, i.e., they juust be reduced to 30, 30 and 12 
respectively]; and then (a) whatever amount comes to the share of the 
relations [i.e., 30 ‘ dirhams ’] should be given to them, and (6) out of 
whatever portion comes for the ‘faqirs ’ fi.e.. ‘ 30 ‘ dirliams ’] and for 
feeding the poor [i.e., 12 dirhams making with the 30 for the ‘faqirs,’ 
altogether 42,] the food for the poor should first be paid out, and after 
the food has been paid out in full [i.e. , 40 is to be paid out. for the poor] then 
(c) the ‘faqirs’ will be paid, i.e., the loss will be borne by the share of the 
‘faqirs’ [who get only 2 ‘dirhams’]. This is in the ‘ Fatawa Qazi Khan.”* 

(2) T, a Sunni, dies leaving estate worth Ks. 15,000, and purporting 
to leave legacies amounting to Rs. 10,000 ; rdz., to L, a house worth 
Rs. 4,000 ; and to La another house worth Rs, 6,000. Semble, L and La 
take half of the houses bequeathe*! to them respectively, the heirs taking 
the other halves.* 

(3) T, a Shiah, dies leaving Rs. 3,O00 as his net estate. In hig 
death-illness he purports to make a ‘ waqf ' of Rs. 1,0(K), a colourable 
sale of property (valued at Rs. 2,000) to L at the price f>f Rs. 1,000, and 
a gift to La of Rs. 1,000. The heirs do not consent. As each of the 
legacies must be regarded as of Rs. 1,000, the first according to priority 
of date will prevail, and the othera are invalid. 3 


V Fatawa Alamtnfi IV. 324 ; {Wamia, ch. 5). 
The words in ( ] are added by me. The 
letsaciea being origlnaliy 100 for faqwt, 100 for 
relations, and 40 for the piayeia, i.e. 240 in all, 
and the third of the estate being 72, there is an 
abatement in the proportion of 72 to 240 : or 3 to 
10, which rediices the legacies to 30, 3a 12. 
Then the legacy for secular purposes (so abated) 
N paid out, (i t. 30 to the relatives), whereas the 
two (abated) legacies for pious objects, (p«. 30 


for the /agirs, and 12 for prayers) are consoli- 
dated, making together 42, out of which the 
legacy tor the expiation of prayers, (which is an 
Incumbent duty) is satlsfled, in full (t. e. 40 are 
given to it) leaving 2 for the /agirs. 

z There is no express authority as to the 
mode in which abatement takes place under 
Sunni law when specific legacies exceeding a third 
of the estate are given and not consented to. 

9 Kail. 11. 212; cf. Kail. II. 234-235. 
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(4) T flies leaving a son, S, and a daughter, D. He purports to bequeath Seotion /)82. 
3/4 of his estate to S, and 1/4 to /). Under Hanaii and Shiah IsinaMlilaw 
tho bequests are invalid, and D is entitlwl to take 1/3 of Oie estate.^ Tf 
T’s will is governed by the Shiah Ithna 'Ashari law, the bequest that is 
earlier in point of time will prevail to the extent of I /3of T's estate, and 
thelater bequest will have effect only out of the siirplu-j (if any; left over 
out of the 1/3 ; i.e., if the bequest to S is earlier, he takes 1/3 as legatee, 
and the other 2/3 is inherited by S and D inthcpropoition of 2 • I . and 
if /)’s is earlier she takes (out of tho bequeathable 1/3) us ie>Miee 1/4 
of the estate, and the son then takes i/12 (i.e., I /3— 1/4) as li-ga'ne, and 
the residual 2/3 is finally inherited by the two in the proportion of 2 : 1 . 

(fi) In 1900, T, a Shiah, makes a becpiest of Rs. 75 to L. in IfiOl 
he makes bequest of Rs. 100 to La. 'f die.> in 1902. leaving Rs. 300. 

Tho bequest to L will be paid in full, and La can take only Rs, 25.® 

(0) T, a Shiah, dies, and a will is found amongst his pa]>ers in tho 
following terms: “ 1 give to L a legmy of Rs 75, and to L.v a legacy 
Rs. 100.” It will bo presumed that the legacy to T.. was earlier, and 
it will therefore have ])riority in the same manner as in ill. (5).® 

(7) T, a Shiah, dies leaving a will, saying : I bequeath one-third 
of my estate to Ij. ” There is also a codicil to T’s will, in which he sajs 
“ I bequeath one-thir<l of my estate to La ” La will take a third of 
T’s estate, and the legacy to li is considered as revoked.** 

(8) T, a Shiah, dies leaving a w’ill purporting to bequeath I /4 of 
his estate to L, then ho makes a codicil leaving 1/4 of his estate to La, 
and saying that 1/2 of his estate should go to his heirs. The bequest to 
L has priority, and La takes 1/12 of the estate (i. e., 1/3- 1/4).® 

(9) T, a Shiah, says in his will : ■’ My daughter's son is living with 
L, a stranger. I give to L, 1/4 of rny estate.” Then T makes a codicil 
saying, L has ceased to maintain my daughter’s son, who is now living 
with La. I give to La 1/4 of my estate.’’ The legacy to L is revoked. 

Abu Hanifa differs on one point relating to abatement of legacies 
from his disciples. The ‘ Fatawa ‘Alamgiri ' does not indicate according more than 
to which view the ‘ fatwa ’ was given. But apparently the view of the ’^*‘*”*’ 
majority would prevail. Abu Hanifa holds that if any one of the legacies 
is by itself in excess of 1/3 of tho estate, then (unless all the legacies 
fall within the two exceptions given below, or are consented to by the 
heirs) such a legacy, is to be cut down to 1/3, an<l the legatee shares 
only in that proportion in competition with the other legatees. So 

1 talimi V. Atiff (1881) 9 Cal. i.. K, 88. J Bail. 11 211, 23.'.. 

2 Ball* II, 212 ; Cl. Bail. II, 231, 235. 
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Section 582. 


Mode of 
iletcrmiiiliift 
priority of 
Issiiov 111 point 
of tlmi'. 


1. Ar.ri'ssloii 
to legacy 
h'‘tH'«eu 
(leatli and 
acfoptanciv 


2. Accession 
after 
accept, 
ance. 


that if T leaves a legacy of 1/2 of his estate to L, and 1/4 to La, accord- 
ing to Abu Hanifa the bequeathablo third of the estate has to be divided 
between them in the proportion of 1/3 and 1/4, and not of 1/2 and 1/4. 
The two disciples do not accept this view, and according to thorn L and 
La would share in the proportion named by the testator, i. c., 1/2 and 
I /4. Abu Hanifa himself is of opinion that the principle of cutting down 
each individual legacy to a third of the estate does not apply in two 
cases : (1) where the legacies take the form of ‘ muhabat,'* (2) where the 
legacies consist of sums of money. 

It may be mentioned that, — according to Shiah law, bequests for 
satisfying religious duties which are incumbent on the testator rank as 
debts, but all the other debts have priority over them.® Where a 
doubt arises as to M’hich of two repugnant bequests was first mentioned, 
according to the iShiah authorities, it must be determined by casting lots.® 
In British India this rule of Shiah law can have no force, as the question 
would be determined in accordance with the Indian Flvidence Act. 
€f., however, the Oudh Laws Act, s. 9 , cited in the comment to s. 667, 
above. 

(ii) Efffcl whtre ihrre in Acec»»i'm to Sithicrl of BenwHt. 

583 . Where there is an accession to the subject of the 
bequest after the death of the testator but before accept- 
ance by the legatee, such accession will be considered to 
form part of the subject of the bequest, and in order to be 
valid without the consent of the heirs, the original bequest, 
with the accession, must together be less than 1/3 of the 
estate,^ or must abate in accordance with s. 585, below. 

584 . Where the legatee accepts the bequest on the 
death of the testator, and there is an accession to its subject 
after such acceptance but before actual partition or distri- 
bution of the estate, — 

(1) according to the author of the ‘ Kuduri ’ the 
accession becomes the property of the legatee, and it need 
not be less than 1/3 of the estate to be valid ; but 

(2) according to the ‘ Fatawa “Alamgiri ’ the opinion of 
tlie Sliaikhs is that the accession forms part of the legacy, 

1 See commput ; 9. 582 (1) olause 'd). * Bail. II. 234 ; see a. 560, .above, 

hnt Is a colourable aalu or purch.a.se for .a ptice 3 Bail. II. 212. 

rc8pcctivel.\ lielnw or above, the real price. « Bail. 1 637-036, 
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and must be less than 1/3 of the estate, or must abate ^*botion 584. 
in accordance with s. 586, below/ 

585 . Where there is an accession to the subject of 3 vrus.i.,i, 
a bequest, and the bequest must abate under s. 583, iwwtob"' 
or s. 584 (2), above, — 

(1) according to the two disciples, the original f’ul)ject 
of the bequest and the accession both abate equally and 
rateably, and the legatee take.s only sui h sharco ijj each 
as together make up a third of the cstaro.- 

(2) According to Abu Hanifa the Icgah'c is entitled to 
have the whole of the bequest (la so far as it falls within the 
third of the estate, and is otherwise valid) satisfied out of 
the subject of the bequest as it was prior to the said acces- 
sion, and if the legacy is valid beyond the value of the original 
subject, then to have recourse to the said accession.*^ 

(1) T beqxieaths ii mare to L. After the death of T, but before a ithitraiiotm. 
partition of the estate, the mare foals ; and the values of the mare and it s 

foal are together less than one-third of the estate. L is entitled to both. ^ 

(2) T dies leaving estate worth Rs. 900, and bequeaths a mare of 
the value of Rs. 300 to L,— 

(а) Tf, after T’s death, but before partition, the mare foals and 
the foal is also valued at Rs. 300, according to Abu Hanifa, L is entitled 
to the mare, and to a third of the foal. According to the two disciples 
ho is entitled to two-thirds of the mare and two-thirds of the foal. 

(б) If the mare foals after 1^ accepts, but before the distribution 
of the estate, according to the ‘ Kuduri,’ L is entitleil to both, but 
according to the ‘ Fatawa ’Alamgiri ’ the better opinion is that L's rights 
are the same as mentioned in clause (o), above. ^ 


§ 3. — The Legatee : Competence: Joint Legatees. 

586 . (1) Subject to s. 579, above, a bequest may be competence to 

• , hold ptoperty 

made by a Muslim in favour of any person capable of hold- and competence 
ing property,^ or for the benefit of an institution, ^ or for 
a religious or charitable object.® 


1 Sail. [. «S8. 

*■ Bail. I. «3‘J. 
s Bail. I. 639. 

« Bail. II. 23U; 1. 626. 


> Bail. 1. (>21. 

» Bail. 1. 62j. It ayulcl seem that it ib iiii- 
Uwful to restrict a burial place by any iiualUl- 
cations. 
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Section 580. 

BcqUPSt 
to unborn 
perfioii^. 


Leuatre mii«t 
1)P in existence 
at tlnic of 
be<iuest and 
not oC death 
of testator. 


Ueiiiiest to 
iiuii-Musliiii. 


Leaa( \ to 
murderer 
void. 


(2) A bequest to a person not in existence at the time 
when the will is made, is void; provided that a bequest 
may be made to a child, who, at the time when the bequest 
is made, is in the womb of its mother; and who is born 
within six months after it is made. * 

The legatee is required by the ‘ Fatawa ‘Alaingiri ’ and the • 
‘ Hidaya ’ to be in existence at the time of the bequest, and not at 
the time of the testator’s death. Tiie author of the ‘ Sharaya'-ul- 
Islam ’ states similarly that “ a becpiest in favour of a foetus 
hereafter to be conceived by a particular woman, or ‘ to whomsoever 
may hereafter be found of the children of such a man,’ is altogether null 
and void.”* The Egyptian Code, on the other hand, speaks of ' apres 
df la raort du testateur,’ and is relied upon in a judgment'^ where the 
distinction was not material as the testator bad died in 1861, and the 
plaintiff who claimed as legatee under the will was not born till 1884. 

It is laid down in the texts that a bequest r>iay be validly made by 
a Muslim in favour of a ■■ zimmi,’ i,e . a non-Muslim living under the 
protection of a Muslim government ; whereas a beqfiest in favour of a 
hostile non-Muslim is not valid.* 


587. A bequest becomes void if tlie legatee (who has 
attained puberty, and is not insane) causes the death of the 
testator, whether the bequest was uiade before, or after, 
the act which causes death.* According to Hanafi law 
(but not according to Shiah law) a bequest is so avoided 
notwithstanding that the legatee has unintentionally caused 
the death of the testator.'’ ISuch a bequest may be vali- 
dated by the consent of the heirs,^' and if the legatee is the 
sole heir the bequest to him is valid,’ — sed qibaere.^ 


• Hed. 074 Bail. 1 017 ; II. 244, 240 . Abdva 
Cadury. Turner (1884) 9 llfini. 158, 103 per 
Scott 3.; the Tagore eaye i e. Jullendromdtun 
Tagore v. Oanendromohun Tagore (1872) I, K- 
I.A., SUPP. Vol. 47, 70,) to which Scott J. relere, 
requires the legatee to be In existence at the 
testator’s death. The Indian Succession Act, 
8. 77 does not apply to Kusllms 
: Sec Bail. 1. 010, 109-171 and nn . BaiL 11. 
244 (par. 2) shows that the ShLih law la tin- 
certain on several points. Cl. Skinner v. Orde 
(1871) 14 Moo. I. A. 309, 323 ; see also the 
Indian Suceessioii Act, a. 77; and a. 504, below, 
a SUnner o. Orde (1871) 14 Moo. I.A. 309. 
a B.hiI. 1. OlO'Oie. “ The liayer is disqualified 


from inheriting,” ib. n. 1. 

^ Tlie Sharuga’-ul-li,lutn does not seem to 
eunlain anything on tlie effect ol a legacy to 
tlie slaver, but uo doubt tlic law is the same aa 
tliat of such a person iiilieriUng. See com- 
ment. This may luive some effect if the terms 
of the bequest imiHise conditions ; e.g., if ho is 
to take jointly «ith anotlier, or to take merely 
the produce, or to liave the use of, if he is 
given merely the right to residue in a bouse. 

6 Tills is the opinion of Abu linnifa and 
Imam Muimmiiiad ; Abu Ynsiif dissenting 
1 Bail. I. Ol.VBie. 

See comment; and Bail, 1 til.', -(116. «. 1 . 
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No commeat i» necessary to show the reason of the provision of thoSKcrroN 687. 
law that a person who has caused the death of another should not Kcason for 
inherit from the latter.' The original cause of inheritance amongst the 
Arabs in ^l^e-Islamic times was itself closely connected the blood-wite 
and blood-feud, in other words the right to inherit depended upon 
the duty to take revenge against those who kill the ‘ jiropusicus.’ 

The murderer himself could, therefore, in no way be qualified to inherit 
On the other hand, the Courts in England had to fall back upon general 
principles in order to exclude Mrs. Maybrick and Crippen fiom taking 
benefits in the estates of the persons they had murdered,* In the lat ter 
case Sir S. Evans said : " Jt is clear that the law is that no person can £ug!i8h itw, 
obtain, or enforce any rights resulting to him from his own crime, neither 
can his representative, claiming under him, obtain or enforce any such 
rights. The human mind revolts at the very idea that any other doctrine 
could bo possible in our system of jurisprudence.” Similar decisions 
have been given in the case of Hindus. 3 Cf . s. 606 (3) and s. 639 ( 1 ) , below. 

588. Where a bequest is made in the way of God, or a Bequest for 
general charitable intention is disclosed by the testator, it 
is lawful, and it must be expended on good objects, and 
for the benefit of the poor. * 

Hence if a person bequeaths one-third of his property for good For “good 
purposes,” it may be expended in erecting bridges or mosques or for 
students of learning.' And in the will of a Khoja, written in the English 
language and form, a gift of a fund “ to be disposed of in charity as my • To be dig- 
executor shall think right, ” has been held to be valid,® and a scheme my 

directed to be settled for the application of the fund to charitable 
objects, by analogy of 43 Eliz., c. 4. But where, under colour of a 
religious bequest, there is , really a legacy to the trustee personally, it 
will rank as such, and if the (nominal) trustee is one of the testators’ 
heirs, it is not valid without the consent of the other heirs.® 


1 BaU. 1. 095, 615, 670, II. 300. 
i Cf. Ohaver v. mutual Anoeiation Fund 
[1892] 1 Q. B. 147 Bfdiei, M. B,, Fly, and Lopes, 
L. JJ., held on general principles that though 
theezeoutors of Maybrlok could recover the 
sum for which he had Insured his life, In favour 
of his widow, yet Mrs. Maybrick having been 
found guilty of his death could not demand 
that sum from the ezeouters. Evans, P. fol* 
lowed this dedsioD In the estate of Coro Cripptn 
(lOlllp. 108, 112. The same rule prevails when 
tbe crime consists of maii-slaugliter and not 


murder. Tbe goods of BaU, Hall v. Knight and 
Baxter [1014] P 1,100 L. T. Rep. 587 ; See, 
however. Re HougMon, Houghton v. Houghton 
(1015] 2 Cb. 173. 

» Vedammal v. Vendanayaga (1907) 31 

Mad. 100; but see Gangu v. Chandrabhagabai 
(1007) 32 Bom. 275. 

« Bail. I. 025, ». 25-28. 

3 Oangbhai v. Tham MuOa (1803) 1 Bom. 
H. C. R. 70. 

0 KhaiooroonniiiM v. Roushan Jehan (1870) 
■i Cal. 184 ; 3 1. A. 3U1 ; 30 W. R. 30- 


51 
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Consent of legatee 
necessary. 


Paitial assent. 


Death without 
assent. 


lUuslralioiis, 


Implied 

acceptance. 


589. (1) The express or implied acssent of the legatee 
after the death of the testator, is necessary to complete his 
title to the subject of the bequest and the legatee may 
prevent its vesting in himself, by disclaiming the legacy, 
provided that he has not already assented to it at any 
time after the death of the testator.-^ 

(2) A legatee may according to 8hiah law validly 
accept part of the bequest, and disclaim the remainder.® 

(3) Where the legatee, having survived the testator, 
dies without assenting to or disclaiming the legacy, according 
to Sunni law he is presumed to have impliedly assented to 
the legacy ; ^ according to Shiah law the right to assent or 
disclaim, devolves on his heirs. ® 

(1) T is the owner of a certain farm, and, as such, has a right to 
graze his cattle on L’s field. T bequeaths his farm to L. Tf L accepts the 
legacy, the easement is extinguished under the Indian Easements Act, s 
46, but if L dies without accepting it, according to Shiah law the easement 
may remain unextinguished, because the heirs of L may accept the 
legacy, and may not be the owners of the field.® According to Sunni 
law, L’s dying without disclaiming the legacy, is implied acceptance, 
causing the easement to be extinguished.’ 

(2) T bequeaths to L certain shares m a Company which are not 
fully paid up ; L survives T, but dies without assenting to or disclaiming 
the legacy. Under Sunni law the heirs of L are bound to pay the calls 
on the shares out of L’s estate, if any, sed quaere ; under Shiah law they 
would have the option to disclaim the legacy. ® 

Acceptance may be inferred from conduct, as giving effect to a 
bequest, or purchasing something on account of the heirs, or paying 
debts, in which case the acceptance takes effect as if made in express 
terms.® In ‘ Hardoon v. Beliiios’® the defendant refused to pay calls on 
shares on the ground (amongst others) that he had never accepted their 
transfer to him, and Lord Lindley said in the Privy Council : “ No one 

> Ball. I. 614 ; U. 220. unborn child to her husband, 

a Ball. II. 230 ;cf. Indian Trusts Act, b. 46. 1 Ball. I. 614, 662. 

a BaU. II. 230 ; cf Indian Trusts Act., s. 46. a Cf. Hanloon v. Belilios [1901] A. C. 118, 

* Ball. I. 614. 123; on pp. 126, 172 of tlie report the facts 

■'> Ball. II. 230. are discussed which were held to amount to 

6 Ball. II. 230, the illustration in whith acceptani-e. 
refers to a hefiucsl of a feiiuile sla\e and her •> Hail. 014. 
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can bo inade the beneficial owner of shares against his will. Any Suction ")8{). 
attempt to make hiin so can bo defeated by disclaimer.” ^ 

lioman l.(aw required “ extraneous heirs ” to a« <-,opt a bequest in Homau and 
order to perfect it : with heirs of the same family acceptance was i)resumed 
unless the bequest was rejected.^ English law doe-s not refpiire accept- 
ance by the grantee to vest the property in the <lonee, though when 
he obtains knowledge of the transfer, ho may repudiate it.® 

590. Unless a contrary intention is shown in Ihe will, 
where a bequest has been made to a person who iirc-deceases 
the testator, under Sunni law, it lajiaes, and becomes part 
of the residue ; ^ under Shiah law it passes to the heirs, 
of the legatee and it the legatee dies without leaving any 
heirs, the bequest lapses. ‘ 

591. Where the testator leaves a bequest jointly to 
certain named or otherwise ascertained individuals, unless 
a contrary intention appears, the bequest must be divided 
equally amongst all the legatees. '^ 

591a. Where a legacy is given to a class of persons des- legatee* 
oribed generically, they jointly rank as a single individual oagsrauk as a 
in competition with such other individuals or classes as 
are joint legatees with themselves."' 

T loaves a third of his property — (a) to L, and to ‘ faqirs,’ — L takes illustration. 
a sixth and the ‘ faqirs ’ a sixth ; (6) to his cousins (who are three in 
number) and to ‘ faqirs ’ and to ‘ miskins ’ (poor persons) — the three 
cousins take each one-fifteenth of the estate, the ‘ faqirs ’ one-fifteenth, 
and the ‘ miskins ’ one-fifteenth.® 

592. According to Hanafi law where a legacy is ‘on death oi a joint 

° . 0 , 1 . lenateo no right of 

given to several persons jointly, and one of them dies aurvhorship uniete 
before the testator, the surviving legatees take the whole legatee was 
legacy unless,*' — >ab initio.* 

(a) there is any thing in the will to show that each 

1 Oalus II. t.53-170. bait nuslun, buttun bad buttun : but It pur- 

2 Butler A Baker’s Case (1591) 3 Rep. 25; ported to exclude the heirs In fovour of the 
Thomson v. Leach (1691) 3 Mad. 296 ; Siggers v. nephew. Cf. Indian Succession Act, s. 92. 

Evans (1855) 5 E. B. 367 ; Utaiulina v. Bou/ring * Ball. II. 247 (par. 3). Some Shiah author. 

(1885) 31 Ch. D. 283. rities agree with the Sunni view. 

3 Boll. I. 631 ; Uomuttooimissa Beebee v. > Ball. T. 036. 

Areefoonnissa Beebee (1805) 4 W. R. 66, thiiugh 0 Bail- I tWl-O'JO. 

the legacy purported to be to her nephew, nuslun 
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OiBaualiflcatlon ol 
being heir or 
murderer le not 
diB(|uaUflcation 
‘ ah Initio.' 


hlu$lration$. 


of the legatees is to take only a definite part of the 
legacy; or unless 

(6) at the time when the legacy is given, all the legatees 
are in being, and competent in law to take the legacy, and 
are so described by the testator as to be capable of identifi- 
cation, and they fulfil the conditions on which the legacy 
is given ; in which case the surviving legatees take only 
such a part of the legacy as they would have respectively 
taken if all the legatees had survived the testator. 

See the illuatrations and comment following a. 592a, below. 

592a. When one of several joint legatees is disqualified 
on the ground that he is an heir of the testator, or has 
caused the testator^s death, his share lapses, and is not 
taken by the surviving legatees.* 

(1) T bequeaths a legacy to the child of L, ‘ on ventre sa m^re,’ — 

(а) If within six months after T’s death, L gives birth to a dead 
child, the legacy is void ; * 

(б) if L gives birth to two children, one alive, and the other dead, 
the living child takes the whole legacy : 

(c) if L gives birth to two children who are both alive, and then 
one dies, the living child takes half of the legacy, and the heirs of 
the one that dies take the other half.^ 

(2) T bequeaths one-third of his property, — 

(а) to L and La (La being dead at the time of the bequest, 

whether with or without T’s knowledge) or 

(б) to “ L and La, if La is alive ” (La being dead) or 

(c) to L and L’s posterity,* or 

(d) to L and L’s child (and L’s child dies before T) or 

(c) to L and to such of his children as may be poor (and none 
of children are poor), — 

In all these cases L takes the whole legacy.® 

(3) T bequeaths a third of his property,— 

(a) “ to L and La, if La survives T,” or “ if La is poor ” (and La 
predeceases T, or becomes rich) 

1 Ball. I. 631-034. " As to B’s [a«ft] posterity, as they are to follow 

2 Ball. T. 017. him after his death, they are to be considered 

* Bail. I. 618. as non-existent at present." Ball. I. 032 : of. 

« In the original, the word for " posterity" Is newo e«t hneret viventit. 

•ajib, llterally=" those tlwt are to follov." Cf. 5 Ball, I. 681. See, however, s. 5 0 , above. 



BiilQTJESTS 


SOS 


(h) “ to fi and the children of La if they become poor (and the SjiCTiox o92 
children of La <lo not become poor) or inmiri(iio,ti 

(c) to L and L’s heir, - - 

In all these cases 1 j takes a third of the estatod 

(4) T leaves onc-thml of his property "to L, and io l.\,' or 
“between L an<l La.” 'Hie repetition of the wor<l “to" .nid the u.se 
of the word “between” show.s that he wished them to take severally, 
and neither L nor La can take more than one-sixth.^ 

(o) T leaves one-third of his prop«*rty “ between L’s eliildren aiul 
La's children,” and one of them has no chihlren, the whole third goe.s 
between the children (d the other, there being no indjcation that they 
are to take severally.^ 

(6) T leaves a legacy of one-third of his property to L and 
La. lioth L and La survive the testator, but L flies before accepting 
the legacy, and then La accepts u. La takes the whole third. If L 
had died before T, La would have taken only ono-sixth.** 

(7) T le,ivos one-third of his property ' to L and to such children 
of L.\ as may bcconio ijoor.” At T’s death, if none »)f the children 
of La are poor, takes the whole ouc-third ; if some ivre poor, then L 
anti such children take ‘ per capita.’ ® 

(8) T bocpieaths a third of his property, — 

(rt) “ to the sous of L.” If L has no sons at the date of the 
will but before T’s tleath, sons are born to L, they take the legacy. 

If L had 3 sons, Ls, Lsa, Lsb at the time nhen T made his will, anti 
then Ls and Lsa die, and Lsc and Lsu are sons born to L previous 
to T’s death, then Lsb, Lso and Lsd take the legacy uuually, if they 
survive T ; 

(b) “ to Ls, Lsa, Lsb, the sous of L,” then on Ls anti Lsa prtHle».eas- 
iug T, Lsb will take 1/3 of the l^acy (i.e., 1/9 of T's estate) and Lsc 
and Lsb will not take anything, as they were not inentionetl in the will. ‘ 

(9) T, a Sunni, purports to leave a legacy of Rs. 100 to L, a stranger, 
and to La, an heir. L can take Rs. 60, but La cannot take his Rs. 50 
unless the heirs consent.'' 

(10) T bequeaths his mansion to L, and the right to reside in it 
to La. Here both bequests take effect as stated. Jhit if T bequeaths 
first the right to reside to La, and then the mansion to L, then if they 
are mentioned connectedly they take what is mentioned for them 
respectively, but if they are mentioned separately, then L takes not 

1 Bail, r^n, Sw, however, «. 5o, nbovr. * 1. *W'i. 

2 Hall. • lUil. I. iixs-tw?. 

3 Ball, i.' 03:2. 
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only the whole of the luaiiitiou exclusively, but shares with La the right 
to reside in it.^ 

Where at the time that the bequest is made, one of the legatees is 
not in being, or where one or more of the legatees is or are described 
generally, and there is no one answering the description and fulfilling 
all the conditions on which the will purjjorts to give the legacy, and which 
are required by law to entitle him or them to take it, his part accrues 
to the survivors,* 


§ Jf^—Form of Will. 

593. A Muslim is not obliged to observe any special 
formality in making his will, and his intentions with 
respect to his property which he desires to be carried out 
after his death,® in whatever form they are declared, may 
operate as a will, provided that they are declared with suffi- 
cient clearness to be capable of being ascertained. ‘ In par- 
ticular, the will need not be framed or worded ui any techni- 
calform or language;® it need not be in writing if in writing, 
it need not be signed by the testator, or attested by 
witnesses; and, if oral, no specific number or class of 
witnesses need be present at the time of the declaration.^ 


1 Bail. 1. 057-068 

2 Bail. I. 031-034. 

a But must be a cleat iutcutiun t<> iMiiineaU,; 
and the mere fact tliat a man aays tliat another 
une i« hi« son, and mahk and waru. Iwth during 
Ilia life and after hU death, may nut, in itaclf, 
be enough to bhow euoh intention: {ihunamut) 
Nallio Beuum v. jRoAtm Sfuth (1891) 20 Fun], 
lleo. 286 (No. 66>. 

4 EjII. iu {Priiice) SuUman Ka4r v. Dart^ 
Ali Khan (1881) 8 Cal. 1. 8 I. A. J17. Bee 
Minhaj, 202, 203. 

5 iHaiad) Kasum v. HhaUta Jitbi (187.>) 7 N.W. 
313 ; Abdia v. Tajudin (1004) 6 Bom. L.K. 20:i, 
204, 208 ; Alaxhar Jlunen t. KoflAa Bibi (1898) 21 
All. 91 (F.C.) (letter as will). Bee also Kuoarbai v. 
Mir Alum Khan (1883) 7 Bom. 170. Dot Turin 
Debiy. Kruhnagopal Bagthi (1908) 30 Cal. 149 
(uiatriiuonial arrangement deed aa will, Hindu 
parties) ; Re goodt oj Morgan (1866) L. U. 1 F. 
& D. 214 ; RobtrUm v. Smith (1870) L. B. 2 F. d: 
l>. 43 ; Williams on Uxecuturs, lOUt cd. 96. 

6 Ural wills recognised in Kirkwar Khan 
V. Jewan Khan (1700) Cal. B.1).A. 26 ; 1 Mori. 
619 : iNamtb) Aminud-Dowlah v. (SgaiD Roehun 
Ali Klutn iiSil) Muo. 1. A. 199 (.Shiah). 
JSnhoO Hfer Prrinh Snh>^ v Mnhtvajn Rvjinder 


1‘etUtb Stthee (1867) 12 .VIoo. I. A. 1, 28 : "He 
who rusts his title on so uncurtain a fouudatiuu 
as the spoken words of a man, since deceased, 
lb iHiiiuil to allege as well as to proVe with the 
utniobt precision tlie words on which be relics 
with every cltcumsUnce of time and place”; 
Tnmeez Regain v. t'arhal Uoeeein (1870) 2 N.W. 
.65, (absence of writing where ample time avail- 
able, may throw doubt on Uie foot of the words 
Iwing used os expression of will, but cannot 
allect validity of will, ii proved); Aulia lUgum v. 
AlawUin (1900) 28 All. 716, 3 All. L. J. 319 
(will not signed by the testatrix, nor by any 
one on her behalf, but found by District Judge, 
reversing Biibordluate Judge, tliat the 
represented the will of the lady, and she waa 
Competent at the time to make it, and High 
Court upheld it was valid wlU); In ream of 
Baji M<Btomed Abba (1899) 24 Bom. 8 (Frobate 
granted of oral wUl), followed In Gakul Chand 
V. Maimt Sen (1903) 25 AU. 33. Cf. Re R. C, 
Stable, nalrymple v. CamvbtU (1918) 146 L. t! 
43 (nuncupative will of soldier, admitted to 
probate) 

’ Cf. Jiidiaii Succebsioii Act, ss. 60, 63, (wliidi 
do not apply to Miislims). ,',fo toiuiiuiit. 
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It is stated in the ‘ Sharaya'-ul-Islaiu ’ that a bequest requires Section 593. 
declaration and acceptance, and “ by declaration -is to bo nmlerstood 
any word demonstrative of such an intention, as if ;i person should say, declaration 
‘ give such an one after my death,’ or ‘ this is for such an one after my 
death,’ or ‘ I have bequeathed it to him.’ And rioaling with disposi- 
tions of property on death-bed, it is statetl that suclt as are not to take 
effect till after the testator’s death, are treated as legacies, whei eas such 
as are to take effect immediately according to some, take .effect as 
legacies, and according to others, as against thr whole estai.-.^ 

So if a ]ierson says, “ If any event should happen lo me, then I give formality 
a legacy of Rs. 100, to such a person, or Rs. 1 ,000 to him (»ut of my third, « 4 «iied in a 
or if “ A sick man makes a bequest, and being unable to speak from 
weakness gives a nod with his hea<l, ami it is known that he comprehends 
what he is about— if his meanin.c: be understood, and he dies without 
regaining the power of spewh, the bequest is lawful.”* Tims a deed aift given effert 
in the form of a gift, but providing that possession of the property was *”'• 
not to be gi^ eu to the donee till after the death of the donor, w'as con- 
strued as a will, and effect was given to it as far as possible.'® Similarly, 
a testamentary disposition in a ‘ wajib-nl-*arz ’ may operate as a will.® 

But the principle was held not to apply in a case where the parties 
intended the disposition to operate during the lifo-time of the donor, and 
whore it had been contended that pos-session had been given. 

Similarly, “ when a person has said,® ‘this my slave is to such an 
one, and this my mansion is to such an one,’ without using the word 
bequest, and there is no mention of bequests, nor of the words ‘ after 
my death,’ the expressions constitute a gift, both by analogy and on 
a favourable construction, and if possession bo taken during the life 
of the donor the gift is valid, but if possession is not taken of i< till 
after his death, the gift is void,”* 

As regards witnesses it is laid down in the Quran, V., 105,— 

“ Let there be witnesses between you when death draweth nigh wiii uewi not 
to any of you at the time of making the testament, two “*****'‘*- 
witnesses, just men from among yourselves, or two others of a 


1 Bail. I. 623. 

2 Ball. 11. 226, 256; see All Hum in v. Faail 
Huiain Khan (1914) 36 All. 431 ; ind a. 461 v. 
above. 

8 Ball. I. 623 ; i.e., all that he can bequeath. 
Thus ‘‘1,000 dirhams from my third," suffl- 
rtentiy Indicates a testamentary disposition, 
whereas " 1,000 dirhams from my property," or 
from the half," or “ fourth of my property." 
voojd be a gift : Ball. 1, 623 («. 27-33.) 


4 Bail. I. 641 (par. 2.) 

•i (fiaiad) Kasum v, SlmMa Itibi (1875) 
7 X. W 313. 

a Mahomrd Altaf Ah Khan v. Ahmed 
mksh (1876) 25 W.H. 121 (P.C). 

7 See p. 545, H. 6. 

8 Ball. 1. 623 ; cf. Kdmrds v. Jones (1836) 
1 M. & Or. 226, per Lord Cottenham as to 
when a traiiaaction must be considered a gift 
i/i firaeienti. and when n donatio mortis eauM. 
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earth and the calamity of death surprise you.” 


Quran IV. 105, 
merely recom- 
mendatory. 


Written and 
nuncupative 
wills not 
di'tingiiielied. 


This verse has evidently been interpreted as containing, merely a 
recommendation, and not a rule of perfect obligation ; for no mention is 
made of witnesses in (e.g., the ‘ Fatawa ‘Alamgiri ’ or ‘ Hidaya’) when 
the constituents of a will are discussed ; * again the books on ‘ wasaia ’ 
or wills in these works are divided into ten and eight chapters, respec- 
tively, and only the last of them make any mention of witnesses. ^ The 
following illustration occurs in the ‘ Fatawa ‘Alamgiri ’ : “ And if out 
of two witnesses one says that the deceased made this one an executor 
on Thursday, and the other one gives evidence that the testator made 
him an executor on Friday, then such evidence will be accepted : this 
is contained in the ‘ Muhit’ *’ ; this shows at any rate that the two 
witnesses need not be simultaneously present. As to Shiah law there 
may be room for doubt. For though when the essentials of a will are 
mentioned, no mention is made of witnesses,* yet it is also stated^ that 
“wills or bequests are established in law by the testimony of two wit- 
nesses who are ‘ Mooslims ’ and just persons, or in case of necessity, 
when two just ‘ Mooslim ’ witnesses are not to be had, by that of two 
‘ zimmees ’ or infidel witnesses.’*** This, it seems, refers merely to the 
proof of a will, and not to its validity. For it applies to written no less 
than oral wills ; nor does there seem to be any distinction in Muham- 
madan law between an oral and a written will and it is recognised that 
no attesting witnesses are required when the will is in writing. Further, 
in order to understand the effect of this passage it must be borne in 
mind that, unlike the Indian Evitleuce Act, s. 134, (which provides that 
“ no particular number of witnesses .shall in any case be required for the 
proof of any fact, ’* ) Muhammadan law .specifies the number of witnesses 
required for the proof of different transactions ; generally trvo witnesses for 
all civil cases. ^ So that the references in the Arabic texts to the evidence 
equiredfor the proof of wills seem in fact to be re-statements of the general 
adjective law of proof, and not any part of substantive law, — whereas in 
the cases of marriage amongst the Hanafis,and divorce amongst the Shiahs, 
the authorities lay it down specifically that witnesses are necessary for the 
legal validity of the said transactions, aiul nol merely for ])roving them.^ 


I C(. nail. 1. 013, 014. nhoredotn ii that' iit Imir men, ... in 

s Kntltled “ on gixing as l.i wills,” dtlicr mmiiml cases of two men ... in all 

and “ol endtnet with respect to wills." otli<‘r cases ... of two men, or of one man, 

» Ftttnim'Alamnm,Wasain,c\i. X ml imd. and two women.” 

< Ball. II. 231 1 Wilson, “ .Vnglu-.Muhammadan Law,” 307 

.• Ball. II. 242. ». < iting Quran, V. 100 (for V. 105,) hays 

e nrd 3.53 " Kvldence reiiulred iu a case o f ■' oral, I he will must (proliably) be made In the 
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5.—Interpretathn of Wills. Sectiono93a. 

593a. Ill construing wills the Courts give effect ai\ far i'e«t.itors 
as possible to the intention of the testator.’ infontioi.. 

“Fn all cases the Court must loyally carry oii»- the will as y)ro|i 0 rly 
construed, and this duty is universal, and is true alike of wills of every 
nationality and every teligion or rank of life.”^ 

See also ss. 588-092, above. 

594. Subject to the provisions contained in this wm speak, 
chapter, and unless a contrary intention appears in the will, 

it is construed to speak as if it had been executed immedi- 
ately before the death of the lestator, and the betpiosts 
contained in it take effect accordingly.^ 

595. Where the will is made in terms so ambienous AinbiKnoi.. 
that the law affords no interpretation of it, it must be loft to h,n.rjretea 
the heirs to explain its meaning as they may tliink jircper. ’ avoi's'." 

(1) T siiys in his will ■'something, or some trifle, diould be given 
to Ti, or " T leave some iiroperty to L\. I ho heirs may give to T. or 
TjA whatever they liked 

(2) T says, “I bequeath a ‘ 8aham’(atechnLalnamefovanhoirs ])or- 
tion)’to L.” Abu Hanifa is of opinion that the ex])rcs8ion is uncertain and 
the heirs may interiiret it as they p’ease. But the author » if the ‘ iMabsut ’ 
says that L is entitled to the smallest share of the h/^irs, or to Jialf of the 
property if there is no heir, and the other hal f of the property is to escheat. •* 

(3) T bequeaths to L ‘‘ a garment or a beast.” The heirs ni,iy 
give to Ti any garment, or any beast. ’ 


prosrnoe «1 two iiuiK- ailiilt .MoHlcniH as wit- 
iwsst's." Sir Uoluiiil seems (o ^iiui'c-t (luit 
oral wills .iro (o be Koverned bv a illlfiTeill 
liiw from written wills, on llie urounit Hint 
the Quran eonteniiilutes oral wilts alone. 
Hut were the Qiirnii so Interpreted as i» 
make two witnesses necessary for an oial 
will, it is submitted tliat the same rule would 
apply to written wills, unless there were 
something in the Quran to show not iiierelv 
that It contemplates oral wills only, but also 
that It excludes written wills from the law 
laid down therein. In the time of the Prophet 
most transactions were oral ; and even in the 
law of gift and tmuf, as treated In the texts of a 
(late, far later than the Prophet, documentary 
dispositions of property are seldom referred to. 


So Ml as the later texts ate fouoerniMl. tins may 
well Iw cxiilaiaed (,i> Sir U. K WlNoii doe-) 
bv ’‘flin slroiiu protH>ii,.it> ol lesal writers to 
bhiulb billow their pnslocesMiis, witlioiit 
lakiiia note of new laits” 

I Rajit VeiUit.( Narasanha v. Tiaiu Parlha- 
mmthi, 20 Mad. 1. J 411, 424, (e.o.) {per 
Lord Moulton). 

1 ef. Indian Succession Ait, s. 77; Wills 
Act, 1837, i>., 1 Vlit. c. 28 s. 24, //* re aUline, 
Jnglu V. (hUiiii [lOO'J] I Ch. 345. 

3 Ball. I. 636 (iW. 6-10) ; but see U. 17-19 ; II. 
2‘18, 239, 211, <i).ir. 3 4). .See also s. "x', above 
•I Ball. I. 629, II. 23!l. 
i Ball I. 629 ; for Shiah Imn'ili law ; of iho 
lassagi! Inmi the l)ii'uipun~ul-Itiliim translatod 
in the lOinineiit to s. 'i79, ulHito, 
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Section 595. 

Itlustrahons. 


Will. 


F.iiliiri' of 
jirior bt'fiuenf 
iicceleralcM 
or 11 voids liiloi 
bniiicst 
iicconlliia fo 
iiiiciifion oi 
testator 


llluftmiiuif. 


(4) T bequeaths the best of his three garments to L, the next in quality 
to La, and the last to Lb. If one of the garments is lost, and it cannot 
bo ascertained to whom the remaining two garments were allotted by 
T, the heirs have the right to claim that the legacies are void, “ since the 
parties entitled are unknoivn, and ignorance of this fact prevents the 
\ alidity of any judgment that may be ]u-ouounccd in the matter, and the 
attainment of the testator’s object, unless the heirs will deliver up the 
remaining garments.” ff they con.sent to the legacy being given effect 
to, then Ti will have two-thirds of the better of the two garments in 
existence. La Avill have one-third of the better, and one-third of the Avorso, 
and JjP the remaining hvo-thirds of the worse. ^ 

I’lie Muhammadan law does not differ materially from the English 
lau’, under which the bequest would bo absolutely void for uncertainty. 
For as the heirs have the power of putting Avhatover interpretation they 
like on it, and if they choose, to give something- to the legatee, they do 
so out of Avhat Avould otherwise bo their own portion. III. (4) shows that 
they may avoid the bequest if they like. 

596. Where there is a bequest to an hek consisting of 
an interest in property, limited in point of time, and it is 
followed by a second bequest of the reversion of the same 
property to a second legatee, and the former bequest fails 
because the heirs do not consent to it, the latter bequest does 
not necessarily become invalid by such failure, but may be 
accelerated unless an intention is shown that the second 
legatee should not take till after the death of the former,^ or 
unless the intention of the testator would be wholly defeated 
by such acceleration.* Semble, the same rule applies wher- 
ever the prior of two successive bequests fails. 

( 1 ) T bequeaths property to L for his life, and “ from and immediately 
after his decease ” to La. ‘ Prima facie ’ these words are to be understood 
as denoting the order of succession of the limitations, no intention is 
shown that La is to take nothing till after the death of L ; in such a case 
it makes no difference whether the previous estate is removed by death, 
or revocation. Consequently the estate of La is accelerated in either case.* 


1 Ball. I. 637. MeliMhurn, QanMet v. MeEacliarn (Eve J.), Sol. 

* LainnoH v, LtUnson (1834) 5 D« G. M. & O. Jouru, 21 Jan. 1011, p. 204 ; [1011] W.N, 28. 

734, followed by P. C. In Hindu case Ajvdhia » Fatimabibi v. Ariff ImaUJi Bham (1881) 
IJvkhsh V. Musaummat Rukmin Kuar (1883) 11 OC. L. Jl., 60 (Wilson, J.); cl. lamail Mahometl 
T \. 1, See also In re WUMhoTne WMteUoms V. v. Eurbai [1808] Printed Judgments, (Bombay 

IM 11006J 2 Cli. 121 (BupWey, J.) ; nnl i« r.> 107 (Farran, C.J. and Candy, J,), 
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(2) T purports to give the rents of more than a tliird of his pro- Skotion olhj. 
perty to his heirs in proportions other than the legal proportions : and 
after the death of the last child, to charity. If the ho. is do Jiot consent 
to T’s will, both the bequests must fail, because it would wholly defeat 
T’s intentions if the heirs are ousted for the benefit ol the charity • 

597. Where the bequest contains a description of the ..r 
articles which form its subject, but does not appropri-ite for 

the legacy any particular article of the said dcsi'.riptioji, 
and the testator does not own an> such article at his death, 
the bequest fails unless there is anj'thing iu the terms ot 
the bequest showing tliat the testator intended to give 
legacy of the value of articles of the said description, in 
which case such articles will f)e purchased out of the estate, 
and given to the legatee. * 

598. Where a bequest is made of the whole, or a speci- uenuest of 
fied fraction, of the testator’s money, or of any other object or commodity 
commodity that is estimated by weight or measure of capa- 
city,— 'for the purpose of determining the number or quantity 

of the said object or commodity, regard will be had to the 
number or quantity of the objects or commodity of the said 
description owned by the testator at the time when the 
bequest was made, and not at the time of his death. Where the 
subject of the bequest is not money or objects or commodit3^, 
of a homogeneous nature, regard will be had (for the purpose 
of determining the number or quantity bequeathed) to the 
number or quantity of the objects or commodity of the said 
description owned by the testator at the time of his death. ‘ 

(1) Makes a will when he has 100 goats, each of the value of Rs. o, muttruUoM. 
and no other property. He bequeaths half of his goats to L, - 

> See p. 810, n. ». litiuiory fund or sluck out ot which payment 

3 Cf. Indian Succesiiion Act, hs. 120-137, la tn be made, the lotiacy 1 h said to bo demon- 
140, 141, where a beqnest of property specified strative.” The diKtlnctloii is that in the 
and distinguished from all other parts of the one case specified property is given, and m the 
testator's property, is called a specific legacy other a legacy is directed to be paid out of 
and “ where the testator bequeaths a certain specified property, 
sum ol money or a certain quantity of any a Bail. 1. 681, 030. 

other commodity and refers to a particular fund « Ball. I 031,030 See s 574, abuse 

or stock so IIS to constitute the sanu the 
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! HttslraliOH): 


Revocation of 
will expressed 
}r implied. 
Revocation 
mplied by 
.llenation. 


->98, {a) If T (lies a year after making the will, and his net estate at his 

(lea til consists of 00 goats, and Rs. 1,0(M) in cash, L takes 60 goats. 

{b) If 1’ leaves no other ])ro])erty except 60 goats, then L takes only 
20 goats niiless the heirs consent. 

(c) If, instead of goats, there is a bequest of half of T’s clothes, (which 
are of dilTercnt kinds and values) and two-thirds of the clothes perish 
before the death of 'C, then L takes half of the clothes actually left by 
the deceased, (lirovided that there was either other property of at least 
twice the value of the half of the clothes left by the deceased, or the 
heirs consent to the bwpiest in excess of a third). ^ 

(2) 'r makes a bequc.st of a third of his flocks, and, — 

(rt) all his flocks perish before his death,— tlie legacy is void, even 
though T should have purchased other flocks before his deatli. 

(6) If 'r has no flocks at the time of the bequest, and subsequently 
inirchases some, — the legacy will be valid as to a third of the flocks 
belonging to him at his death. ^ 

(3) T has no Sheep and bequeaths, — 

(a) " a sheep from his proiierty ” ; thi.s means that a sheep or the 
value of one, has to be given to the legatee out of T's property )” 

(b) “a sheep to L,” then it is doubtful whether the bequest is 
N]»ecilic, and so of no effect, or is to be interpreted as a bequest of the 
value of the sheep 

(c) “ a sheep out of his flocks ' ; this is a specific beiiuest, and so 
of no effect. ^ 

(4) T says “ J bequeath my roan Turkish horse ” or “ my blind 
horse to L.” The beipiost is specific, and refers to one that is in the 
possession of the testator at the time of his death ® 

(6) T liequeaths t o L his Tiurkish horse, without any qualification ; 
tlie ’beipiest is not .specific, but includes property acquired by T subse- 
((ueiitly.- • 

§ 6. — Revocation of Will. 

599. (1) A testator may revoke his will or any part 
of it either expressly or by impligafion.^^ 

(2) An act by which testator extinguishes or 
disposes of his right in the subject of the bequest implies a 
revocation of the bequest to that extent; and where the said 

J'';'- 

I Hail. T. tt3u. a fiaU. I. 618. (Uk. 20, g. 6). 

> Bail. I. 636.686. See, kowewr. f. 5C. 4 Cf. Indian SucccMiitoa^ct, ». 130. 

above. 
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act consists of a sale or gift of the property, the bequest does Section 699. 
not revive by the testator re-purchasing the subject of ^ 
bequest or revoking the said gift.* 

(3) An addition to the subject of the bequest operates 
as a revocation, provided that the addition is of such a 
nature that the subject of the bequest cannot be delivered 
without it. 2 

(4) Where the same article is betiueathed sueoessively 
to two persons, the second bequest does not necessarily 
operate as a revocation of the first, unless an intention to 
revoke the first is indicated ; and ’/here the legatee in whose 
favour the second bequest is made, is dead at the time 
when it is made, the first bequest is not thereby revoked, 
inasmuch as the second bequest is void.'* 

(5) A denial by the testator of the validity of a bequest 
that he has made,"* or of the fact of his having made it,'^ 
does not operate as a revocation of it. 

(1) T bequeaths a house to L. Subsequently, T says; “ The 
house that I gave to L, is for La.” This is an express revocation, unless 
La is dead at the time of the second statement, in which case the first 
bequest remains unaltered. < 

(2) T bequeaths to L (a) a piece of cloth, and then T cuts it up 
and sews it ; ® or (6) cotton, and afterwards weaves it or spins it 
into threafl, or uses it for stuffing quilting, or lining a garment; or 
(c) iron, and afterwards makes a vessel, or a sword of it; or (d) fried 
barley, and afterwards mixes it with butter ; or (e) a slave. ^ and 
afterwards pledges him. All these acts ojierate as revocations of the 
bequests. 

(3) T bequeaths a piece of silver to L, and then fashions it into a 
ring. Abu Hanifa’s view is that this is not a revocation, and this is 
stated in the ‘ Fatawa ’Alamgiri ’ to be correct,' though it is opposed 
to Abu Yusuf’s view, and apparently to that of Imam Muhammad’s, 
and to ill. (2) above. 


I Ball. I. 619. 

> Ball. I. 618. 

a As tlie second legatee Is dead when the be- 
quest to him Is made, 
a Ball. I. 620. Cf. s. jc, above. 

5 Bull. J. 610. There Is a difference bet- 


ween the views of the two disciples on this 
point, but the Ilidaya is clear in its preference 
(or the view expresswl above. 

0 Cf. Indian Siicrcsslon Act, s. 139. 
t Bail. I. 618-020 ; of. Minhaj, 207 (Bk. 29 
s. 0). Cf. B. 5C, above. 
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Section 509a. (4) T bequeaths to L a third of his property, and then makes a gift 

of a third of his property to R. The bequest to T is not revoked. ^ 
(5). 'I’ bequeaths a mansion to L, and “ Jargely bedaubs it with 
mud,” or builds within it, or sells it, or makes a gift of it. The bequest 
is revoked, and is not revived by T repurchasing the mansion, or revoking 
the gift but if ho puts plaster on the house, or pulls it down, it is not 
revoked.® 

(0) T bequeaths land to L. If he sows it with vegetables, it is not 
revoked, but making a vine-yard or planting trees upon it, would revoke 
the bequest. 

^ /. — Death-bed Dispositions of Property. 

600. The restrictions contained in this chapter on the 
powers of disposing by will of more than one-third of the 
estate, or so as to benefit heirs, apply also to other tran- 
sactions made by a person while he is in ‘marz-ul-maut ’ 
(or death-illness) in so far as they are made without con- 
sideration.^ 

Wniimtwn. (1). A oiET ^ made in ‘ marz-nl-maut ’ can take effect only as a 

legacy, I.C., to the extent of a third of the estate and (except under the 
Shiah ‘ Ithna ‘Ashari ' law) in so far as it is not in favour of the heirs,® 
provided that such a gift is not valid eyen to the said extent, unless 
possession has been taken by the donee.® 

(2). T owns a house worth Rs. 3,000, aiid has no other property, 
lie purports to make a oift of it while in death-illness to L, who gives 
an ‘ ’iWAZ ’ for the gift, of the subject of which T takes possession. T then 
T dies. If the ’ *iwaz ’ is Rs, 2,000 in value or more, the gift and ’ * iwaz ’ 
.are both valid, as in th.at case L benefits only to the extent of Rs. 1,000, 
or less, viz., within the third of T’s estate. If the ‘ ’iwaz ’ is less than 
Rs. 2,000 in value, then the heirs of T have a right to claim back a por- 
tion of the gift, equal to the difference between Rs. 2,000 and the value 

1 Bail. 1.619. (1911) 33 All. 233; IhTMm QooUtm AHff v. 

2 BaU. I. 021. AWiftcw (1007) 35 Cal. 1 (P.O.); WweirJan v. AUaf 

a BaU. I. 621. Mi (1687) 9 AU. 357 ; IMibi Sibi V. Bibbun Bibi 

4 See ill., and ss. 367, 419 (ill. 3 and 4), 560 (1874) 0 N.W. 159 ; Muhammad CMshere Khan 

(comwent), 579, aliove ; Ball. IT. 200 ; Minhaj, v. Maryam Ueyum (1881) 3 All. 731 ; fotima Bib 
262, Bk. 20, 8. 3). See also Ibrahim Ooolam Ariff v. Ahmatl Baksh (1003) 31 Cal. 310; Ekin Bibi 
V. Sitiboo 11007) 35 Cal. I (P.O.), where gifts In v. A»hruf Ali (1864) 1 W. B. 152; Muhammad 

liivour of heirs were upheld, as It was found HaiyeU v. Muhammad IitmaU (1910) 7 All. L.J. 

tl»at the dnnnr was not on his death-bed; but 1170; Nazar Hutain v. Bauq fliMOin (1911) 8 
It was assumed tliat otherwise they would liave All, I,. J., 1154. Cf. n. to s. 600, above, 
been invalid. 6 Bail, I, 542. 

Mohammad Hny%d v. Muhamvaad Imail 


Death-bed 

transactions 

without 

consideration 

take effect .is 

bequest. 
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of the ’ *iwaz,’i and the donor has the option of retaining the house. Section 600. 
provided that he makes an ‘ *iwaz ’ of Rs. 2,000, i.a , of two-thirds of 
the net assets.® 

(3) . T, a woman, while in death-illness, makes a gut of her ‘ mahk’ 
to her husband H, who predeceases her. She has no claim for her ‘ mahr ’ 
as against H’s estate, because the release can onU' be qiiestionwl after' 

T s death.3 If she dies her heirs may question the validity of the 
release.* 

(4) . Where the deceased makes a ' mahahat ’ (t.c., a < oloiirable sale 
or purchase) to his own disadvantage whde he is in ‘ uiarz-ul-niaiit ’ 
in so far, and to the extent to which the pretended seller or purchaser has 
been favoured by the deceased, the transact ion can have efh^ct only a.s 
against a third of the estate ; but such a sale or purchase has priority over 
a gift made in ‘ marz-ul-maut ’•» and over all legacies.** 

(5). If A in his death-illness acknowledges himself to be indebted 
to an heir, and there is no other proof of the debt, it cannot ( except 
according to Shiah ‘ Ithna ‘Asliari ’ law) take effect as against the other 
heirs, unless they consent to it.^ As according to Shiah ‘ Ithna ‘Ashari ’ 
law it is valid to the extent of a third of the estate without the consent 
of the heirs, but their consent is required for validating it so as to make 
it payable out of more than the third.** 

(6) . The RELEASE or a debt during death-illness is valid only to 
the extent of a third of the estate of the deceased.^ 

(7) . A ‘ WAQF ’ made in death-illness is valid only to the extent 
of a third of the estate of the deceased, unless the heirs consent.*® 

(8) . Where a marriage is made in death-illness, and the ' mahr ’ 

(or dower) is more than the ‘ mahr-ul-mithl ’ (usual dowt'r) the excess is 
void, unless the heirs consent.** But the case is different where ‘ mahr ’ 
was due in respect of a marriage contracted before the death -illness : 

t Ball. I. .'>36-536. avkuoulcasment of a debt in fa\our ol a stran- 

> Bail. I. 642. ger (thougli there be no other evidence of it) 

3 Ball. I. 544. It 1 b obvious that the ilhiess establishes the debt to the extent of the whoio 

cannot be known to be man-vl-maut till after of the estate but that debts whlcli can be 

her death. proved by other evidence have priority over 

* itukammid Maahud Uasan Khan v. debts of which there is no proof other than the 

aiuhanmad jlnaafSusaiu Khan (1009) 6 AU. atknowledginent ; 560, above 

L. J. 503 : the release of the mahr woe made on o Bail. II. 209 . Cf. Bail. I. 112 {ill. 27-28). 

18th July 1900, and the wife died on 23rd July lO Bail. I. 601, IT. 212 ; AH Eumn v. Fazla 

1006. The Court seems to have overlooked I/wwia A'flai* (101 1) 36 AH. 431 (case under Shiah 

the tact that the release would be valid to the law), if. Khajaarooniumi v. Hottshm Jehan 

extent ol oue-third of the estote of the wife. (ISTO) 2 Cal. 1S4 , 3 i. A. 201 ; 26 W.R. .36 

a Red. 685. (IcKary to heir nnder inloiir of i liaritable bc- 

6 Bail. I- 041 ; II. 257-250. quest held invalid). 

1 Red. 437. D nmld-tO-Makhtar, KiUib-ul-Iqrar. rii. on 

8 Red. 437, 684. It will be remembered acknowledgments in dcath-HIness, iwit. 
tliat according to strict Muhammadan law the 
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Section 600. property transferred for the purpose of discharging the ‘ mahr ’ debt 
is not transferred without consideration ; nor is such a transfer a gift, 
nor does the rule in s. 600 apply thereto.* 

(9) . T purports to BEQUEATH more than one-third of his estate. H 
one of T’s heirs, being in death-illness, assents to T’s said bequest. The 
assent of H operates as though he had left a legacy, and is valid only 
if H’s share in the excess of T’s said bequest over one-third of T’s estate 
is less than a third of H’s estate.* 

( 10) . T leaves a legacy to one of his heirs, L ; the other heir of T, H, 
consents while in ‘ marz-ul-maut ’ to the bequest, and then dies, 
leaving as his heirs L, and Ha. Under Shiah law H’s consent to T’s 
bequest in favour of L, validates that legacy to the extent of one-third of 
H’s estate. Under the Sunni law it is not valid to any extent unless Ha 
consents to the legacy, because L and Ha are both heirs of H.* 

{11). T dies leaving as his heirs his sons S,Sa,Sb and Sc. T’s estate 
is worth Rs. 6,000 but he purports to leave Rs. <>,000 to L. S consents 
to the LEGACY. If S’s consent is given in health, the legacy takes 
effect to the extent not only of the boqueathable third (i. c. Rs. 2,000) 
but also as against S’s share in T’s estate (i. c. another Rs. 1,000 making 
up Rs. 3,000 in all). If S’s consent is given by him on his death-bed, it is 
operative if S leaves estate worth Rs. 2,000 besides his share in T’s estate 
(*. e. if Shad testamentary power over Rs. 1,000 which was his share in 
T’s estate) ; otherwise it will abate proportionately. 

(12) . T directs his executor E to sell certain portions of the estate, 
and purports to give to E a commission of three per cent, on the proceeds 
of the sale of the said properties. Held, that this is a mere legacy 
payable out of one-third of the estate, which passed by the will ; it is not 
a debt.* 

(13) . A 8hiah makes in death-illness a gift and also enters into a 
‘ MAHABAT ’ transaction, the first in order of time (the gift) takes effect, 
and then if there is any balance out of a third of his estate, the 
‘ mahabat ’ takes effect to that extent.* 

(14) . W is in death-illness, and has grain of the value of 6 ‘ dinars ’ 
(which is his whole estate). He purports to sell it (by way of ‘mahabat ’) 
to L for grain of the value of 3 ‘dinars.’ By this the loss to the estate is 
that of 1/2 of the estate, whereas in death-illness W had power to dispose 

' MuBta/a V. Eumat (1880) 2 AU. 854; Ams t Bail. I. 615. 

Alt V. Karim Baluh (1008) 13 Cal. W.N. 160; * Aga Mahomed Jaffer Bindanim v. Koedeom 

Buhaq Chmdhry v. Abedumieea (1914) 42 CaL Bibi (1807) 24 Cal. 9 ; 24 I. A. 106. 

361 ; gee aim (Bibi) Janbi v. Eazaraih Baib * Bail. II. 257. 

(1010) 21 MaU. L J. 058. t 
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of only 1/3 (or 2 dinars). L must return 1/3 of the grain purported to iSfxtion 6(K) 
be sold to him by W and the heirs must return 1/3 toL. The gain* 
to Lwill then be of the value of 2 ‘dinai^.’ ^ 

(16). “ When a sick woman has given her dower to her husband, 
the gift is valid if she recovers from her illness; and even though she 
should die of that illness, yet if it were not death-illnep'. the answer 
would be the same ; but if it W'ere a death-illness, the gift would not 
be valid, without sanction of the heirs.”* 

1 BaU. IT. 267-258. J T. r.43 ( 11 . ll V 
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INHERITANCE AND SUCCESSION- 

Part 1—Genkrai. Principles and Scheme of the Law. 

§ 1. — Dual basis of Muhammadan law of Succession. 

601. The Muhammadan law of succession consists 
primarily of (1) the rules relating thereto laid down in the 
Quran or inculcated by the Prophet in his teachings; ’ and (2) 
the customs and usages prevailing amongst the Arab tribes 
near Mecca and Medina at the time of the Prophet, in so 
far as thej'^ have not been altered or abrogated by the said 
rules and teachings.^ 

Tlic Muliammadau law of inhcritaiifo has always been admired for 
its completeness as w'ell as the sneceas witli which it lias achieved the 
ambitions scheme of xnoviding not merely for the selection of a single 
individual or homogeneous group of individuals, on whom the estate of 
the deceased should devolve by universal succession, but for adjusting 
the comjietitive claims of all the nearest relations. 

As to the excellence of the system in a formal sense, Sir William 
Jones said : “ T am strongly disposed to believe that no possible rpiestion 
could occur on the Muhammadan law ol succession which might not be 
rapidl.y and correctly answereil.”^ 

All law s of inheritance,” says Sir Henry Maine, “ are made up 
of the debris ot the various forms which the family has assumed ; ” '• 


1 All aineiidmcuts lutrodniTd by Islam are 
referred to hereafter as " Quranic," even though 
they may he the result of a wide interpretation, 
or extension, of the principles contained or 
indicated in the Quran. See s. 605, below. 

s This two-fold basis of Muhammadan law 
has been freauently alluded to in this work, but 
in the law of succession it is most important to 
bear it in mind : see the Introductory Chapter 
and the chapters on the family relations. The 
customs and usages have no effect or force 
in themselves, but have become incorporated in 
the law of Islam by the tacit approval of the 
I’rophet. Nor are thev preserved in Mussulman 
jurisprudence in the character ol pre-lslamic 
u-.n(n‘s ; they form however the real substratum 


ol much of the law. That they have no force in 
themselves is illustrated by the fact that It any 
old custom were proved (assuming it were possi- 
ble to do so) which is not recognized in the 
authoritative texts of Muhammadan law, the 
custom would have no binding force. 

a Jones, Works, VIII., 204. See also i6., 
218 : “ Learn the laws of Inheritance, and teach 
tliem to the people, for they are one half of 
useful knowledge." 

« “ K.arly Institutions, " 210. For the early 
Arabs the tie of war, or rather of joint plunder 
or revenge, was more important than that ol 
the family. See Smith’s "Kinship and Mar- 
riage In Ancient Arabia,” (1907) 67; cf. ib., 
25-27, 41, 65, 69, 28.'>. 
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and in Muhammadan law, the importance of the pre-Tslamic customary Section dUJ . 
rules of succession consists mainly in that we have to turn to them for 
discovering the fundamental notions of kinship aim proximity under- 
lying the law. Those notions were originally based on the blor)d-fued : 
the blood-feud seems, partially at least, to have piven pl;!,co to com- 
radeship in arms, and subsequently tu aguaue male re'ation, — 
for which Islam substituted blood relation of any kind wLcttsoever 
together with the relations that mai riage « reates betw ecu b usl and and 
wife. Similarly, the custoinaiy law alone can eKplain th' reason uhy 
different classes of riglits are given to the ' arious relations, and why 
some who might be supposed to be equally cntitle'l to similar rights aie 
treated on different footings. Thus in th'- iirst(aud in some respects the 
most imijortant) grouj) ol heirs -the •‘sharers, ’^ - noplace isgiven to sons, 
though daughters, daughters of sons, and even sisters are included in it. 

This might seem puzzling and meanmgles.s unless it is borne m mind that 
tlie .sliarers eon.sist of those who (under the circumstances in which they 
liave the right to take their respective .shares) were not <nititled to 
succeed under the customary law. As the son was always entitled to 
succeed under the customary law, he is never a. sharer. 

'rhe debris of the customary law (to use fciir H. Maine's ex])re.ssion) uiood-feud 
will bo encountered throughout the law' of succcs-mn, and will often 

tie Hioongst 

simplify its seeming complexity. A x>oint or two may bo noted here Awbe. 
to illustrate this. The title to succession, previous to Islam, was that of 
comradeship in arms ; it was for this reason that women and children who 
were unable to boar arms wore disqualified in regard to inheritance. ® The 


law was not amended on this point for the first two or thre-; ^ ears during 
which the Prophet preached, and conse<xuently the ' miihajirun ’ (or tho.so 
who aided the Prophet in his earliest yeivrs) succeeded to each <ilhcr 
when any of them fell in battle.^ liater, this ride was abrogated by 
the Quran, and it was laid down that nothing could furnish so strong a 
claim to inheritance as blood relation. This was indeed only a 2 >art of 
the general scheme of the new religion to strengthen the family tie. ' 


.\n instance of tho survival of the jiro- Islamic customary law is, tliat The blood 
in 8hiah law, though tlio w'hole of tho iiihcritaiicc is taken by agnates "aton^cven' 

amongst the 

\<>ry iiiadeauately conceived. Shiahs by tlie 

See tho commentaries ou the verses ol tho **®‘^*’**-’ 
Quran dealing with tho laxi -. of inhorltauce, and 
Altihcal-ul-Masabih \II, XLX, 1, 2, ot piutim, 
o.tf. case of Sa’ad ibn Kabii and lus brother and 
widow and daughters. 

* For other instances see above, pusam, 
tf.g. ss. SJ. Ji:i, etc. 


1 See s. 610, below. 

3 See s. Oil, below, and eummeiit thereto ; of. 
Smith’s “ Marriage and Kinship ’’ .'>6-06. 60-01. 
Sir R. Wilson seems to have overlooked tliia 
point In hla Anglo-Muhammadan law (3rd ed.) 
‘J78, 501. But indeed in most expositions of 
Mttliammadan law the bearing of this great 
historical fact (which is stated m s. 001) is 
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pretation of 


and cognates, males and females alike, yet in regard to the ‘ diySrt * or 
" priceof blood,'’ which has or had to be paid by one who killed another, 

1 he old rule prevails, and the ‘ diyat ’ is still to be divided amongst the 
‘ ’asaba ’ or male agnates alone, the “ mother’s relations ” having no 
share in it.* 

§ 2. — The Pre-Islatnic Ciisto7nary Rules of 
Succession in Arabia. 

602. According to the pre-Islamic customary law, — 

(1) the nearest male agnate or agnates succeeded to 
the entire estate of the deceased ; 

(2) females and cognates were excluded;- 

(3) descendants were preferred to ascendants and as- 
cendants to collaterals \ 

(4) when more male agnates than one were equally 
distant to the deceased, (being nearer than any other male 
agnates) the}'^ together shared the estate ‘ per capita.’ 

3. — Principles underlying the Quranic Alterations 
hi the law. 

(1) Persons Newly Entitled to Inherit under Islam- 

603. Tlic amendments in the law of succession made 
by Islam fall under tAvo heads: — 

( 1 ) the husband or wife, and females as well as cognates 
arc recognised as competent to inherit ; 

(2) parents and ascendants are given a right to inherit 
even when there are [male] descendants. 

{2) Nature of the Rights given to the Newly Entitled Heirs . 

604. According to the Hanafi interpretation of the 

I fX. 207, (tAfrif), 370. s See ss. 022, 027, below : The " rcsiduarles 

- See H. oil, below ; also the commeut- by themselvea or In their own rights " (Bail. I. 
■ine^ on the verses of the Quran cited below. 001) are the oostomary heirs, and t)>e priorities 
Kur the changes in the position of women In amongst them are (in Hanafl law) regulated 
Arabia under Islam, cf. e.g, Caussln de Perceval mainly by the principles of the customary law 
l/IlUlaire det Arahts, III, 302, 303, 8S6-337 ; (M. ss. 81, 230, above. 

MiHlK-at-ul-Manahih, XII, xix, I, 2. 
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Quran, the proviaions in favour of the newly entitled heirs^ Sjsoiion 604. 
take the following forms : — 

(а) Where the newly entitled heir is a iicarcr relation 

of the deceased than the customary licir-’ (i.e., than the ti'**" “car'st 
nearest male agnate)'* a share cf the estat<‘, consisting of a 
definite fraction thereof, is assigned to the newly entitled 
heir in priority to the (male agnate or) custojiiary hei * A 
person entitled to such a fraction of tl.c estate • . called a 
“ ( Quranic ) sharer.” 

(б) Where the newly entitled heir being a female is irw) 
related to the deceased in the san e manner and degree of ^ 
proximity as the customary heir, but was (under the 
customary law) disqualified from inheriting o wing to her sex — 

(i) she ranks equally with chc customary heir in tak- 

ing the residue of the estate left after the prior „ 
claims of the “ sharers ” are satisfied, but — 

(ii) she takes half as large a portion of the said residue 
as the male agnate or customary heir.® 

A female so entitled is referred to as ‘ a residuary by 
another,”’^ or (in allusion to the origin or nature of their 
rights) as ‘ Quranic residuaries’ or ‘ co-residuaries.’ 

(c) The provisions above referred to are restricted Jperation of 
in their operation (with a few exceptions)^ to agnates, novations in 
and are not extended to any collaterals remoter than sisters. *"* 


Qurani.. 
■.harers 
having 
claijos lo 
fractions 
of estate 
in priority 
to rustoiuary 
liuir. 

Feinalc 
agnates as 
co-residuaries 
(co-heirs) 
with 

customary 

heir. 


{d) The customary heir’s 

t See s. 003 (14), below. 

3 See 8. 003 (10), below, 
s Or to put it in another way, “ wlirre 
there is some relation of the deceased is entitled 
under the law of Islam who wae e.\cluded by 
the customary law but who Is iu fact mure nearly 
related to the deceased than tliu nearest male 
agnate who was the heir by tlie customary law." 

s S.g., U the survivors are a daughter and a 
son’s son, the latter is the customary heir and 
the daughter is newly entitled. If, therefore, 
they oo-exist the daughter, being nearer than the 
son’s son, eacli takes half of the estate. If there 
were two daughters and one sou’s son, they 
would each take one-third. 

s The addition of the epithet Quranic is an 
Innovation by the present author, iuttoducod 
to the fact that the 


rights to inherit in accordance of male 

agnates 

right arises under the Quran. Ilie Arabic (customary lieita 
term for “sliarer" is iufart ; iu means ■' posses.s- Preserved, 
or of," and farz means " ordinance, (contained 
in the Quran)," referring in this connection to 
tl.e allotted shares. 

4 £’ g., ii a man dies leaving S, a sou, and D, 
a daughter, then S Is the customary heir. I> 
tbougli related in Uio same manner as S, would 
(under the customary law) have been excluded 
because of her sex. D is, therefore, by Islam 
made a co-heir witli S, but she gets 1/3 of the 
cbtate, and ho takes 2/3. 

3 Kail. I. 0U8. " The residuary by anoth'ir is 
every Icinale who becomes, oris made,a residuary 
by a male who Is parallel to her." 

s The exceptions refer to (a) certain female 
auceetors (3) uterine brothers and sistets. bee 
s. CIO, 013, below. 
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with the customary law is generally^ not abrogated, but 
the quantum taken by him is in many cases diminished, 
owing first to the prior claims of the (Quranic) sharers, 
and secondly to the fact that he has to divide with the 
Quranic residuaries, the residue of the estate left over 
after the (Quranic) shares have been allotted. 

(c) Subject to s. 603 (2) above, no person who was 
entitled to inherit under the customary law has any new 
rights conferred on him by the Islamic amendments of 
the law. 2 

if) As a rule no right of inheritance is conferred on 
any person remoter than the customary heir.® 

See the comment following s. 604 a, below. 

604a. According to the Shiah interpretation of the 
Quran — 

(o) The distinction made in the customary law, between 
agnates and cognates, and males and females, is abrogated 
(in regard to the priority in the right to inherit) : so that 
the nearest relations whether male or female, and whether 
agnate or cognate, inherit. 

(6) Within certain limits descendants become entitled 
to inherit with ascendants ; and ascendants with collaterals. 

(c) The distribution is not ‘per capita,’ but ‘per stirpes.’ 

1. SUNNI AND SnUH INTJBRPKBTA'IIONS OP 'JHE QURAN COMPAllKI). 

The Quran did not (6M:cording to the interpretation of either the 
Sunnis or the Shiahs) sweep away the existing laivs of succession, but 


1 The only cate of displacement or exclu* 
slon, eo no mine, oi the customary heir by a 
newly entitled heir seems to be the case In which 
a lister excludes a remoter customary helr> 
where a sister and a female descendant co- 
exist. In other cases, the rights of the custom- 
ary heir are encroached upon, bat not openly 
disregarded or abrogated. This applies only 
to the Hanafl exposition of the law. 

< Thus sons have no new rights. A striking 
lllnstration Is furnished also by the case of the 
uterine and consanguine half brothers. The 
former being cognates, were unknown to the 
customary law, hut the latter being agnates, 
ranked immediately after the full brothers. 
Hence the uterine brothers (and iliters) are 


made Quranic sharers, and when they co-exist 
with full brothers, they succeed with them, but 
tlie consanguine brothers and sisters are 
excluded by the full brothers: the newly entitled 
uterine brothers succeed alike with the full, 
and the consanguine brothers : but the con- 
sanguine brothers are excluded by the full 
brothers. See ss. 818, 022 (4) (c) below and table 
of Sharers and Residuaries in this Chapter. 

a The only exceptions seem to be (1) that 
ancestors and descendants may succeed together, 
(2) that certain female ancestors (termed true 
grandmothers) may, in circumstances which 
can only rarely occur, succeed to 1/0 of the 
estate though there may be a male agnate in 
a nearer line. 
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mado a great number of amendments based on a few common principles. Section 604a. 

These amendments have been differently interpreted by the Sunnis and 

the Shiahs. The Sunni sect, as has been explained before, consists 

of four main schools. In this chapter, unless the context otherwise 

indicates the expression ‘Sunni law’ is used to denote the Hanafi 

school of Sunni law and similarly with cognate expressions. The 

leading distinction in their interpretations (taking the Hai aiis as 

representing the Sunnis, and the Itlma ‘Asharis as tlie Shiahs) may be 

stated as follows ; — 

I. — The Sunnis allow the principles of the j»re-Islamio customs to 
stand, and they add nr alter those niles in the specific manner mentioned 
in the Quran, and by the Prophet, 

II. — ^Tho Shiahs deduce certain principles which they consider to 
underlie the amendments mentioned m the Quran, and fusing these 
principles with the principles of the pi^e-existing customary law, raise 
up a completely altered set of rules. 

2. OBNBB.AL I’aTNCIPliES OF THE SUNNI INTERPEBTATION. 

The principle underlying the arrangement about the quantum of The agnatei 
the rights taken by the various heirs under the Sunni interpretation to *** 
of the law scorns to bo as follows : The customary heir is not absolutely cognates in 
displaced — the Quranic iiuiovations are not interpreted by the Sunni there lano” 
doctors so as to take away his rights, but rather to provide for those 
{viz. females and cognates in the main) whose claims were disregarded the Qumu 
by the customary law. Thus the basic principle of the customary law, pretrltamic** 
(that agnates should be preferred to cognates) is not altered by the Quran 
according to its Sunni interpretation. Hence, agnates continue to have 
priority over cognates ; whilst, among agnates themselves, if there is a 
female related to the deceased through fewer links than the customary 
hoiri (i) her claims are superior so far as proximity is concerned, but (ii) 
the customary heir has old-established rights, and is ‘ prior tempore ’ 
and thus to that extent ‘ potior jure ’—so that the estate is divided equally 
between the nearer female and the customaiy heir.® V^Tiere, on the 
other hand, the newly entitled heir is in the same line as the cus- 
tomary heir, (i) both being equal in proximity and (ii) the latter being 
superior on the score of antiquity, he takes twice as much as the former.* 

1 It she la lemovedby a greater number of to. the remoter customary heir (such as son’s 
links or degrees, she is, of course, remoter than son) who is prior tempore. 
the customary heir, and no Injustice is done to a Hence, when the daughter and son co-exlat, 

her where she is excluded by one who la nearer or the brother and sister, the females, being 
than herself. newly entitled, take half as much as the males. 

9 Hence, the daughter takes half, leaving half 
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SEonoN 604 a. The newly entitled heir.s' necessarily consisted only of the classes ignored 
by the customary law, i.e., females and cognates, and all new rights 
necessarily encroached on the rights of the male agnates : So that the 
spirit of the innovations may be expressed in the formula, “ Unto her 
that hath not, and unto tho relations of her, shall be given ; and from 
him that hath, shall be taken a little (or may bo the whole) of what 
he seemeth^ to retain.”® 


3. GENERAL PRlNCIPi:iE.S OE THE SHIAH rNTERPRETAXION. 


The Shiah 
interpretation 
of the Quran 
(leducea 
principlea from 
the specific 
amendments. 


It follows from what has been said, that from the historical point of 
view tho basis of the Shiah law of inheritance as of the Sunni law is the 
customary law of the Arabs, as it prevailed near Mecca and Medina 
before the spread of Islam. Both systems alter the customary law in 
accordance with tho Quran. But, whereas the Sunnis interpret tho 
Quran strictly, keep the substratum of the customary law intact, and 
superimpose thereon tho provisions of the Quran, tho Shiahs interpret 
the Quran in a wider sense, as altering tho old principles themselves, 
and as giving rise to a new sot of principles. Each case ment oned 
in the Quran is taken by the Sunnis as a specific amendment of 
that particular incident of the customary law ; by the Shiahs it is 
interpreted as an illustration from which a total change of the 
princijile involved may be deduced, an instance, in other words, which 
has to bo generalised and applied wherever the same or similar 
circumstances occur. ^ 

This difference between the interpretations of the innovation intro- 
duced by the Prophet will become more evident when tho general 
results of the Sunni and Shiah law are compared, and tho variation 
of each system traced as a development of tho customary law on the 
main questions with which the Quran deals. A more detailed 
comparison of tho two ^J^stoms is therefore reserved till the end of 
tho chapter.^ 


1 In one Inetance lie doth not even item to 
retain : of. 8. 621 (4) (b), and expktturiion 

2 Cf. Matt. XXV, 29; Luke VIII, 18, “ Wlioe..- 
ever hath to him slmlt be given ; and who.so- 
ever hath not from liim ahaii be taken even 
tliat wliich lie neemeth to have." 

3 A Bigniflcant illuatratlon of the statement 
made above la supplied by the fact that in the 
Sunni law the term 'ataba stili llnda place. 
This was tlie pru-Islamlc name for such blood 
relations as custom recognised— the agnates. 
In the Shiah law tliat word Is absolutely discarded 
and we may say discredited (uf. Bail, II. 400, 


line tl of par. 2), and its place is taken by the 
phrase za i/arabat, literaUy one possessed of 
pnixiinity or relation. The change of the word 
lias not merely a verbal signiflcance. But It Is 
an iiiiiiurtaiit indication of the similarities and 
the disthictioiis of the two systems of law ; the 
rights taken by the ‘aiaba and zu fanifaif are so 
similar that the most usual rendering of both 
terms in English is " residuary *' (see Bail. U. 
377). 

a See the last portion of the eomnent to 
8. 648, below, 
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4. QUANTUM OF INTKniiST T\KKN BV TJIE VABIOUS HEITJS. SEOTIOK604a. 


I In accordance with the Sunni interpretatKm of tho law the PrincipiM ot 

. f distribution, 

estate is diatrihuted amongat the various persons entitled to inherit, in i. sohni law. 
conformity with the following general principles 

(a) The nearest male agnate (or customary heir)* is not disinherited,* 2. Female 

but his rights are liable to bo affected by the rights below „hen oo- 

referred to. with'cnrtom 

(b) Where a newly entitled lieir is related to the decoasod m exactly aty heir 

the same mode as the customarA' heir,"' the newly entitled heir as much a* 


takes by way of inheritance half as much as the customary heir. ^ 
As the newly entitled heirs arf generally fcmalet*, in most 
instances the males take 1 ’vice a.^ much as females.* 

(c) Where the newly entitled heir is nearer than the customary heir, 

tho estate is divided equally between them.® 

(d) Where newly entitled hm'rs ot *he same claas differ amongst each *■ 

other in tlieir sex(*s they take iKiiially the males do not take 
more than females.® 

Thus under Suiuii law one daughter takes half of the estate, and 
two daughters take two-thirds, on tho priueiplo of dividing the estate 


mule. 

New heir 

who *1 

nearer than 

customary 

heir takes 

eaually 

with him. 

New heirs 

take 

equally 

amongat 

tliemaelves: 

males and 

females 

alike. 


equally with the customary lioir, when the latter is remoter than the 
daughter. It need hardly bo ]jointod out that tho operation of tho principle ‘••'ea half 
is greatly tlisturbed or altered by the existence of other heirs. But the 
present section is concerned merely with tlio general principles underlying 
the original allotment of shares: it does not deal with the ultimate remoter 


result of all the rules, but only explains how the rules were framed in bersW). 


their existing form. To take other instances, — where there are both ^*^***®®** 
descendants and ascendants, the latter would have been excluded under together 
the customary law, hence tho rights given to them must be as newly feav^ two- 
entitled heirs ; and wo find that a third of the estate is taken by the 

deacend- 

ancestors conjointly leaving (nominally) tho rest to the descendants, anta. 


1 As the rights of the customary heir or 
nearest agnate now consist in taking the 
residMe, after tliose whom the Quran givns 
shares have taken tlieir shares, lie is called the 
• ■ residuary.” 

2 Except in one oise. See s. 021 (4) (6), 
and eacplanaUon. 

3 the Quranic co-rcaidunry witli the 
customary heir, referred to by Baillle os “ resi- 
duary by another.” Bail. I, 602. 

a This principle, of Sunni law, however, is 
not that a male a« fuch should take tuice the 
share of a female, but that the newly entitled 
heir should get half as much as tho old 


established heir. All the old established helm 
are males; the newly entitled heirs are 
generally females, but not always so ; 
thus the uterine brother and all cognates ate 
newly entitod heirs, go is the father oi 
giaudlatlier when he co-exists with male 
descendants. 

5 Sec p. 5,'i8 > 1 . . 

6 E.y., the uterine brother and sister are both of 
the same class, and they each take i of 
the estate— so also the fatlier and mother, when 
they co-oxist with descendants are botli newly 
entitled, .Hid they also take i each. 


The father 
and mother 
divide the 


equal 

•hares. 
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Sbotion604a i.c., the newly entitled heirs take half as much as the old established. 

It will be noticed that the ascendants in this case are placed on a footing 
of equality (so far as proximity is concerned) with the descendants, for, — 
“ Ye know not whether your parents be nearer to you or your 
children.” — (Quran IV., 12). 

Had they been considered to be nearer, they would have taken 
diares similar to that of the daughter, in competition with remoter 
customary heirs. Then again the parents divide the one-third allotted 
to them as above, equally ; for the father and mother are both newly 
entitled, and neither can claim superiority over the other either on the 
basis of (i) old established rights or (ii) greater proximity : the male 
sex giving no advantage to the father. 

It has sometimes been considered that it is one of the fundamental 
principles of the Hanah law of inheritance that the male takes twice 
as much as the female. But if that were the principle no explanation 
would be forth -coming why the uterine brother and sister, and the parents 
(in the circumstances alluded to) take equal shares. The real principle, 
as explained above, is that the newly entitled heir ^ ‘ ceteris paribus ’ 
takes half as much as the old established heir. 

II. SHIAH Lav. II. According to the Shiah interpretation of the law, there is no 

diitribntion distinction in regard to priority between the agnates and cognates, and 

estate devolves (subject to the rights of the husband or wife) upon 
reiaUoni. the nearest blood relations, who divide it amongst themselves ‘per 

stirpes,’ allotting to females half the share allotted to males in 
each grade. 

The Quran on Inheritance and Succession. 

The following are the most important of the verses of the Quran 
dealing with the law of succession, so arranged that the general 
principles come first, followed by the specific provisions. The 
abrogated verses are important for seeing the development of the law : 
they are, therefore, retained, but the repealing verses are set out 
immediately after. 

Verily, they who have believed and fled and fought strenuously with 
their wealth and persons in the cause of God, * and they who have 
given refuge to the Prophit, and help* — these shall be the next of 

I These are referred to as the muliajirun were cat off from their relations, and the same 
(lit. those who Bed— the word hijra which gives rule of succession was laid down for their sue- 
the name to the Muslim era, is from the same ceeding to each other, as the customary law 
root). They were the first converts to Islam, (by which companionship In arms gave the 
forming a band of devoted followers of the tlUe to succession) : Cf. the next verse. 

Prophet In Ills early days of persecution. They I Known as aimn, or helpers. 


Abrogated 
provision In 
favour of 
‘muhajirun ’ 
succeeding. 
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kin the one to the other. ^ And they who have believed, but Section 604a. 

have not fled their homes, shall have no rights of kindred with 

you until they too fly (from their homes). Yet if they seek 

aid from you on account of the faith, your part it is to give 

them aid, except against a people between whom and yourselves 

there is an alliance. And God beholdeth your actions. ^ 

The infidels are next of kinsome of them to the others.® I'nliss ye do 
the same there will be discord in the land, and great c< iruption. 

Those who believe, and have fled (from their houses', and fought 
strenuously in the path of God, and given the Prophi L an 
asylum and help, these are the faithful ; mercy is their due and 
generous provision. 

And they who have believed, and Hed afterwards, and have fought eiooJ 

at your side, these are also of you, but those who are united ® 

by ties of blood are the nearest of kin* to each other, by the book coiarade«hip 
of God. Verily God knoweth all things.® — Quran VIII., 73-76. ” 

Nearer to the faithful is the Prophet than they are to their own Blood xeiituon- 
selves, and his wives are their mothers.® According to the 
Book of God they who are related by blood arc nearer the one succesBion. 
to the other than the believers and those who fled,'* but 
whatever kindness ye show to your kindred shall bo noted 
down in the Book. — Quran XXXIII., 6. 

Such of you as die and leave wives, should bequeath their wives (Abrogated 
maintenance for a year® without causing them to be expelled 

to widows. 

t Note /Irit tbat they are made hein, next of kin to each other. Cl. also the next 
one to another, at a time when they were cut off cited Terse, vU., Quran, XXXIII. 6. 
from the tie ol blood-relation ; and tteondly that 9 " It Is said that this passage was revpalna 
this creation of a relation between comrades- °° Muhammad's followers telling him 

In-arms was abrogated when the persons In Quei- when he summoned them to attend him In 
tion became re-unIted to their blood relations. expedition ol Tabuq, that they would a'^k 

* Verses 73, 76, and 76 seem to refer to the *heir tothers and mothers.”— Salr, 

same matter. They were probably not oontem- «“tag Bcldawi. See the footnote to Quran 
poraneously given, and the later verses supple- ^* **' *he present comment and the tra- 

meut or explain the former. (about payment of debts by Prophet) 

* It will be noticed that there is no men- ** **>e end of the comment, 

tion of succession here,— It being assumed that ’’ muhajirn. 

succession follows this " kinship," {viz. of com- » the earlier provision made in 

radeshlp-in-arms) as It followed the " kinship '* o* widows ; subsequently it was abro- 

of blood-feuds: See Smith, "Kinship and («*• IV. It) by more definite and 

Mhrrlaga In Ancient Arabia," 165-171. The more extensive rights. Verso II. 241 is included 

institutions of the mouto or the successor by in the list of 20 verses mentioned by Jalaluddln 
contract (s. 634, below) and of the acknowledged f>n Abdur Rehman Ibn Abl Baki Assnyutl (d. 
kinsman (s. 636, below), however, must have 911, A.H., or 1515, A.C.) In the Itgan, a comment- 
made the Implication clear to the Arabs. ary on the Quran, as uolversaUy acknowledged 

4 Cf. Quran VIII. 36 : " Verily those who to be abrogated. This fact was not brought to 

misbelleTe, spend their riches to turn men aside the notice of the Privy Council In Aga Mahomed 

from the way of God." Jdffer Bindanim v. Koohoom Beebee (1897) 

5 This last verse abrogates the earlln verses 25 Cal. 9, 18, 10. 
by which the onsnrt and muhajirun were held 
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INHERITANCE : GENERAL PRINCIPLES 


Sectzon 604a, 


(Abrogated 
verse): Legacy 
to parents 
and kindred 
recommended. 


Women also 
to inherit. 


Kiiisiiip. 


Fkaalsr 
ought also to 
inherit. 


Urphaus and 
poors 


DAVaHTLKS. 


from their home ; but if they quit them [of their own accord] 
then no blame shall attach to you for any thing that they 
may do of themselves in a fair way ; but God is mighty, wise ! 

And for the divorced, let there be a fair maintenance. This is a 
duty on those that fear (God).-- Quran II., 241, 242. 

It is prescribed to you, when one of you is face to face with 
death, if he leave goods, that he bequdhth to his parents* and 
kindred in reason. ^ This is a <luty on those who fear God. — 
Quran II., 176. 

Covet not the grace by which God hath preferred some of you to 
others : for men there is a porti(m of what they earn, and for 
women a portion of what they earn. Of God, therefore, ask 
his gifts ; verily, God knowe all. 

To every one have we appointed kintlieil,^ as heirs of what parents 
and relatives, and those with whom yc have joined right hands 
in contract,* leave. Give, therefore, to each their portion. 
Verily, God witnesseth all things. —Quran IV., 36, 37. 

Men ought to have a part of what- theii* parents and kindred leave ; 
and women® a part of what their parents and kindred leave : 
whether it be little or much, let them have a determinate 
portion. 

And when they who are kin are present at the division, and the 
orphans® and the poor, maintaindhem out of it , and speak to 
them with kindly speech.— Quran IV., 9, 10. 

With regard to your children, God coiomandeth you, — (to give) 
the male the like of the j[»oition of two females ; and if there be 
females* more than two, then they shall have two-thirds of 


> This verse was promulgated before IV. 
12, by which parents were made competent to 
succeed even with descendants, the state of 
rhe law when verse 11. 70 was revealed, being 
that parents were e.xcluded by descendants from 
inheriting, and It Is recommended that a legacy 
be left to the parents. Thus explained, it is not 
opposed to the view of the jurists other than 
those of the lOina *A»haTi school, viz., tlial a 
legacy cannot be left to any heir. 

> Not restricting It to the •amba, or male 
agnates, who alone were recognised by the 
pre*lslamlc customary law of Arabia. 

» Viz., new principles of reckoning kinship 
are promulgated by Islam. 

a Cf. s. 634, below. “ A precept conformable 
to an old custom of the Arabs Uiat when per- 
sons mutually entered Into a strict friendship or 
confederacy, the surviving friend should have 
a sixth part of the deceased’s estate. But Oils 


nus afterwards abrogated according to Zanmkli- 
sbari at least as to iufldcls. The passage may 
likewise be understood of a private contract 
whereby the survivor Is to inherit in a certain 
part of the substance of him that dies ilrst”: 
Sale, citing Beidawi. 

5 "This law was given (o abolish a custom of 
the pagan Arabs, who suffered not women or 
children to have any iiart of their husband’s or 
father’s inheritance, on pretence that they only 
should Inherit who were able to go to war,” 
Sale, citing Jicldawi ('omplalnta were first 
made to the Prophet against this custom by 
Um Kuha ; Tafkir-i-Kaufi, cited by Wherry, 
See ako Minchat-ul-Mambih, XII, xlx, 1, 2. 

# Aeferring perhaps to descendants of pre- 
deceased sons, and other relaUons who are ex- 
cluded : e.g., a grandson Is excluded by a son. 

1 I. only daughters without sons. 
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that which (the deceased) leaves; aud if there be an only one, 8 kotion 6U4a. 

she shall have a half ; and as to the ])arent« each of them parbnts. 

shah have a sixth part of what he leaN<.s, if he ^ has a 

eh ild, 2 but if he t have no child, * and his pareuts inherit, then let 

his mother have a third : and if he have breliiren, let his mother 

have a sixth, after paying the bequests he shall have ijequeathed, 

and his debts. As to your fatln-rs or yoiur children, ye know i>ari-nts and 

not which of them is nearer to you in Ihe beiieiit the^v bring. 

'riiis is an ordinance of God; verily. God is knoisjiig, wise ' near. 

Half of what your wives leave shall be yours, if the^’ ha\e no issue . wives. 
but if thej' have issue, then a foiuth of what Ihey leave shall 'Husbands. 
be yours, after paying the bequests they shall bequeath, 
and debts. 

Aud yovu- wives shall have a lourth part of what ye leave, if ye 
have no issue, but if ye have i-ssue, then they shall have an 
eightlv part of what ye leave, after paying the bequests yt shall 
licqueath, aud debts. 

If a man or a woman bo succei ded by a collateral relation ■’ and sistsbs and 
the deceased have a brotlior or a sister, each of tliese I wo shall 
have a sixth ; but if there are more than this, tlion let them 
share in a third, after payment of the beq ie.sts he bequeaths 
and of his debts — 

\Vithout loss to anyone. This is an ordinance from God, — and sisteus. 

God is knowing, gracious ! —Quran IV'., 12-16. 

They will consult thee. Say ; God instructeth you as to colla- 
teral kindrc<l : If a man ilic childless, but have a sister,* half 
of what he leaves shall be hei>, aud [i.c., just as] if she die 
childless, he shall be her heir. But 1 1 there be two sisters, let 
them both liave two-thirds of a hat ho leaves, aud if there be 
bretliren both males aud females the male shall have 
like the portion of two females. God makes this inani- 


1 y.«., the *■ prop'jsilns." 

2 lu the original, walad, wliicli I’aluior rcudrrt 
•• eon,” the word seems to he the cMiuivjilent 
i>{ oltepriug, and before tiie time of the Qaraiiiu 
changes in the law of .siieceeeiou, onlv male 
offspring being recognised, waUtti, was no doubt 
used as aynonymoug wltli gon ; — that la htill 
the ilrst meaning given to the woid In iiieliard- 
sou’s Dictionary. 

3 Kalala In the original : tlilg word ineans 
" a klnsihaa who Is neither parent nor child,” 
see Palmer's Quran. Sale and llodwelt reiidci 


it by ••distant kiuvnian," nluoh is somewhat 
im-.lcadiug, i‘speciallv as that expreggion has 
ai ipured a tcclinlcal meaning lu the Sunni law of 
iiilii-utance . Sf i> g. 605 (13 a) and g. 626, below. 

> Tins ]»io\ig|oii IS regtiirted in favour ot 
tiie sisters acturding to the Miiiiii Interprota- 
tioa The Shiahs take it as indicating that 
all leinaleg may be gharers ; and in conjunction 
with the previous terseg, it is Interpreted as 
placing (as regards competence to inherit > 
females and cognates on a footing of equality 
with male agimles. 
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Section 604a. fest to you that ye err not ; Crod knoweth all things, — 

Quran IV., 175. 

Debts of The following tradition explains the first sentence of Quran, XXXIII., 

br^rProphet. 6 : “ Abu Hurairah said : ‘ The Apostle of God said : “ It is lit for 

me tobe more benevolent to Mnslemans than they to each other, therefore, 
any Musleman dying in debt, and not leaving property to discharge it, — 
it rests with me, and he who leaves property, it is for his heirs,” (and in 
one tradition it .is thus, ‘ He who hath left debt and children, let them 
come to mo, I am their patron, I will discharge his debt, and befriend his 
children,’ ” Later it is related from ‘Aisha, “ Verily a freed man of the 
Prophet’s died, and left some property, but left no child or relations to 
inherit; and the Prophet said ‘ give his effects to a man of his village.’”* 
The other traditions in the same work about inheritance, though 
they throw light on the pre-lslamic lules of succession, do not 
add anything to the principles of the ATuhammadan law, and are 
therefore not cited. 

— Explanation of terma. 

InterpreUlion. 605. In this chapter, unless there is anything repug- 

nant in the subject or context, the following words and 
expressions with their grammatical variations, and cognate 
expressions, have the meanings indicated below, — 

The deceased. (1) “ The deccascd ” ^ means the person whose relatives 

are to be detormintni for the purpose of distributing 
his estate in accordance with the law of intestate 
succession. 

Kinship. (2) “ Kinship ” is the connexion or relation of persons 

descended from the same stock, or common ancestor.^ 

Lineal (3) “ Liiical rclatioii ” is that whicli subsists between 

relationship. pcrsoiis One of whom is descended in a direct line 

from the other.* Every generation constitutes a degree, 
either ascending or descending.' 


I MUhiat-ul-mgabih, XII, xix, 1. 2. 

* Or "propositus." 

1 Cf. Bail. 1. 084 ; Indian Succession Act, 8.20. 

♦ Indian Succession Act, a. 21 : " As between 
.1 man .and his father, grandfather, and great 
grandfather, and so upwards, in the direct as* 
cending line ; or between a man, ids eon, grand- 


son, great giaudMin, and so downwards, in ilie 
ilirect descending lino.” 

* Ib ,“ A man's father is related to him in the 
first degree, and so likewise is his son ; his 
grandfather and grandson in tlie second degree ; 
his great grandfather and great grandson in 
the tiilrd." 
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(4) “Collateral”^ moans a person having a common Section 60r>. 
ancestor with the deceased (either on the side of the father Collateral. 

or mother, and through males, or females) ; but who is 
neither a descendant nor an ancestor of the deceased. 

(5) “ Agnate ” moans a person whose relation to the Agnate, 
deceased can be traced without the intervention o1 female 
links. 2 

(6) “ Cognate ” means a person related to the deceased rngnnte. 
through one or more female links (whether or not there art' 
also male links intervening). ^ 

(7) “ Consanguine half brothers and sisters ” (or con‘.angnif.e 
shortly “ consanguine brothoi*s and sisters ”) means the 
children of the same father, but a differt'nt mother ; the 
descendants of consanguine half brothers and sisters of 

the deceased,^ or an ancestor of tlie deceased are referred to 
as his consanguine relations. 

(8) “ Uterine half brothers and sifters ” (or shortly nierme reia- 
“ xiterine brothers and sisters ”) means the children of the 

same mother, but a different father ; the descendants of 
uterine half brothers and sisters of the deceased,"' or an ances- 
tor of the deceased are referred to as his uterine relations. 

(9) “ The estate ” rheans all the heritable 2 )roperty, of Estate, 
whatever description, owned by the deceased at the time 

of his death, after his funeral expenses have been defrayed, 
his debts discharged, and the legacies validly bequeathed 
by him paid out.® 

(10) “ The customary law ” or “ the pre-Islamic law ” cugtoniar.v 
means the rules of intestate succession prevailing in Arabia 


1 lS.g., a brother, slater, nephew, niece, 
nncle, grand uncle and cousin, are collaterals. 

I X.g., a son's son’s daughter, son's son, 
son’s son’s daughter, father, and father’s 
mother are agnates. 

3 E.f., a daughter's son and daughter’s 
daughter, son’s daugliter's sou, daughter’s 
son’s son, mother’s father, mother’s mother’s 
f other, and aunt's son. are rognat<>s. 

4 Thus if ('B and Cba are o^onsangnlne 
brothers, and Cs Is their consanguine sister. 


then (a) on >s (1) the consanguine paterna) 
uncle of the children of Cba, and (11) the 
consanguine maternal uncle of the children of 
Cs and (6) the sons and daughters of CB and 
Cba arc respectively consanguine paternal 
cousins of each other. The consanguine rela- 
tions ate agnates. See first table on p. QOS. 

& Cf. the last lootunte, miUatis mutandis. 
The uterine n'lstions ore cognates, 

« Bail. I. 883 (i«rt 2), 084. 
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Section 605. 

Ciutonutry 
heir or nearest 
male agnatu. 


(Quranic) 

sharers. 


immediately before the promulgation of Islam, in so far 
as those rules can be ascertained.^ “ Customary heir ” 
(or ‘ ’asaba ’) means the person entitled to succeed in 
accordance with the customary law, i.e., the nearest male 
agnate.- 

(11) “ Sharer,” or “ Quranic sharer, moans a person 
who takes a definite, fraction of the estate, untler the pro- 
visions contained in the Quran.* 


(12) “ Residue ” means that portion of the estate 
(if any) which is left over after the (Quranic) sharers have 
received the shares to which they are respectively entitled 
and a “ residuary ” means a pei-son entitled to take the 
‘‘ residue.”® 

rMiduary ^ Quranic residuary ” or “ co-residuary ” is 

a female agnate who (under the customary law was 


I It IB assumeil in thw <hai)ler th.it tli 
Mnhammudan law of succeBSlon ronslBtB of 
the pre-Islamio customary law, a*; varied bv 
the Quran, or the precepts of the Prophet. 
Uence if a rule cannot he traced to Islam, 
ts origin Is attributed to pre-Tslamic enstom. 
Cf. Smith, “Kinship and Marimse in .tiKieut 
Arabia," patnm, eg, ~il. 

* Ball. I. 091. wlierc thev are also referred 
to as •• residunrles hv themselves, oi in their 
own right." Aaaba or Aealm) origin»nv mean'* 
nerve or ligament, then relationsliip ; only ag- 
nates being recognised as relations, the two terms 
were apparently used synonymoiislv. and in Mu- 
hammadan Uw >a<taba is for practi<»I pnrp.»es 
synonymous with agnates. The earliest tie was 
not blood relationship, but blood-feud. Tf , 
"Msaba, a word which primarily mean-> those 
who go to battle together, i e., have a common 
blood-feud. Slmilarlv, In the old law ol Medina 
women were excluded from inheritance on the 
ground that none can be heirs who do not 
take part In battle, derive booty and protect 
property" (Beidh. Snr. IV. 8, ffawitl, 678, /ft. 
fi79), “Smith’s Kinship and Mairiage In An- 
i-ient Arabia," 65, 66. • The key to all divisions 
and aggregations of Arab groups lies in the 
■icUon and reaction of two principles: that 
the only ellectlve bond H a bond of blood, and 
that the purpose of society is to unite men 
tor offence and defence,” tbid. 69. Sec also 
ihiii. 1, ’.25-27. 66. 67, 71. 

a III tralni nhih-ul-furz, tir zarilfumz, ie.. 


master ol sliarc, see n to s. 004 \ above. 
The terms sharer and ri'uiOmn/ lefer primarily 
to the nature of the i iglits nf the heirs, t’fr.* 
whether tliev take .n >li.iii: oi the residue. V 
treatment .if llie law oi suecession based on 
thi- di.tinciion .ipt In obseure the scheme 
iinilcilving the pnniiplcs of siKcesslon. What 
portion any persiin is enlilicd to lake Is no doubt 
an important question, biit it is a result of the 
g« Herat sclieme of t!.e law, and should he 
placed in due siil'Onti nation to the general 
scheme. 

a blKircis aie emiiiu laled in the coiumeiit to 

610, bebiw. “ Shanrs .are all those for whom 
.shares have been apiiuinted or ordained in thi’ 
sacred text ((luran) the ti add ions, or with ge- 
neral assent.”— Bail ] 080. They owe their 
rights not to tho ciistoiimry law, but to Islam. 
The terra does not inilnde any customary heir, 
t.e., the nearest male agnate can never be a 
sharer. No male agnates (whether near or 
remote), ex<-ept the father and grandfather, are 
sharers. These become sharers in circum- 
stanees in which they would not have been 
custoiiiary heirs, ? e , when they nro not the near- 
.est agnates, iir , w lien ilescendants exist. 

5 Cf. ’■ (here aio three different kinds of 
heirs- iftnrw, wnuttes and uUrine , relations. 
The two last liave heeu termed from their posi- 
tion 111 tlie inheritance, resiilmries, and dtsUinl 
kindrrd, by Sir William Jones in his translation 
of the ,??rnjij/yaA,’’— Bad. 1 685 (par. 2 and 
». -) Cf. Ball. I. 601. Under Knnnl law the 
Iiraiest iiuiie agnate (wlio was the customary 
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disqualified by her sex from iulieriting, but who) under 8botion 605 
Muhammadan law inherits a part of the j esidue of the 
estate.^ 

(13a) By “distant kindred” or ‘ zavil arham ’ “ are UisUiit kiiiUretl 
meant those blood relations who are not eompetprit to be '** * ‘“'•'am.* 

either ‘sharers’ or “residuaries.” 

(14) By “ newly entitled heir ” is meant a pei.son who Xewly outitleii 
(under the circumstances in question) would not iiave been 
entitled to inlierit any part of the estate in acoordance with 

the customary law, but who is given rights of inheritance in 
Muhammadan law.^ 

(15) By “ claimants ” are meant all such relations of a ClaimautB. 
deceased person as are or might be supposed to be either 
themselves entitled to inherit any part of his estate, or 
whose existence atfccts the rights of those who arc entitled 

to inlierit. 

(16) Where a term of relationship is used without any Eeifttionship 
qualifying words, it must be understood as referring to from the 

a person bearing that relation to the deceased.^ ‘lecoaged. 

(17) By “aul’ or “increase” is meant the process -aui* or inwa**. 
of abating the shares claimable by (Quranic) sharers." 


lu!ir)la, as a rule, not ousted from his pre-TsIamic 
right to Inherit ; hut he takes the estate sublet t 
to the rights of the sharers, and divides the resi- 
due with foiuale agnates : See ss. <H)i, 010, rt 
««(/. The residuaries, therefore, belong to one 
of two classes of lieirs : (a) those who would have 
been customary heirs according to the pre- 
Islamic customary law ; (6) those who are made 
heirs by the law of Islam,— succeeding (i) either 
as co-reslduarles with the customary heir, or 
(11) In lieu of him, as sole Quranic residuaries. 
The sister is the only female that can inherit as 
sole Quranic residuary, see s. 004 (e), above, 
and the next footnote. 

I Beferred to In Ball. I. 091, 002, as “ resid- 
uary by another, " — as the Quranic residuaries 
(generally) Inherit with the customary heirs. 
Where the sister takes the residue even thougli 
there Is no brother with her, and consequently 
when she cannot be called co-residuary with 
the brother — see below s. 621 (4), — she is 
referred to In Bail. 1. 601, 603 as “ residuary with 
another," because the sister becomes residuary 
in such circumstances only In ease the daughter 


also exists : cf. s. 604 (a, (ii) . But that 
pxprca«ion is very misleading. 

* I.e., possessors of relationship. The expres- 
sion is more fully explained in a. 026, below. 

3 Thus Quranic sharers and Quranic resid- 
uaries are newly entitled. The former include, 
not only the daughter (who was not com- 
petent to Inherit under the customary law) but 
also the father when be co-exists with (male 
agn.atlc) descendants. The father was excluded 
under the pre-lslamlc customs if any descendants 
e.xisted, but in Islam he Is made a Quranic sharer 
under the said circumstances, — he Is, tiiereforc, 
a newly entitled heir in his capacity as sharer, 
a Thus " the son " means " the sun of the 
deceased." 

5 Such abatement Is necessary wlien the 
sum total of the shares exceeds unity ; and 
the process Is carried out. by reducing the 
shares allotted to each heir to a common 
denomination, and then inerecuing the common 
denominator to the sum total of the nume- 
rators. See the proviso to s. 610 (1), below. 


53 
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inheritance: general principles 


SliGTIOM 605. 


1. Uhiia 
before 
birlb. 


2. Illegitimate 
father and 
paternal 
relations. 
lUegltlmate 
mother 
and her 
relations 
not 

excluded 

3. Exclusion 
from 

inheritance 
uf one vrho has 
killed the 
deceased. 

4. Non* 

Muslim. 


In the illustrations in this chapter a common system of referring 
to the various relations by initial letters has been adopted, italics in- 
dicating females.' 

Part 11 — Sunni Law of Inheritance. 

§ 1. — Competence to Inherit. 

(1) Excltmon from Inhentance. 

606. (1) A child in the womb of its mother is com- 
petent to inlierit, provided that it is born alive but 
where a woman is treated with violence and in 
consequence thereof gives premature birth to a 
still-born child, it is reckoned as having been born 
alive. ® 

(2) An illegitimate child and its father are not related 
in law, nor competent to inherit from each other,' but in 
Sunni law the mother and its illegitimate offspring are 
competent so to do.® The same rules apply to relations 
through the illegitimate father and mother, res- 
pectively.® 

(3) No portion of the estate of a Sunni Mussulman 
can be inherited by one who has unlawfully killed the 
deceased, whether intentionally or unintentionally.'^ 

(4) According to Sunni law a person who is not a 
Muslim cannot inherit from a Muslim, but in British India 
rights of property cannot be forfeited, nor rights of 
inheritance impaired or affected by reason of any person 


1 See nn. to s. 016 (1), a. 017 (1). et 
pastim, below. 

2 Ball. I. 702, where tome instances ace given 
which have reference to the establishment of 
paternity. 

* BaU. I. 703. 

« Boodhwt T. Jan Khan (1870) 18 W. B. 206. 

5 BaU. I. 008; JlfitAea^t(^JlrasaMA, xn. xlz. 
2. Of. s. 214, above. Where, however, the child 
is brought up as a Chris tian , the Muhammadan 
law does not apply and the Ulegltlmato mother 
is not entitled to succeed : Naneu aliu Zvihoonm 
V. Butgaa (1864) 1 W. B. 272. 


0 For Shiah law, cf. s. 680, below. 

7 BaU. I. 607 : e.g., '• by roUlng over him in 
sleep, or by falling on him from the roof of a 
bouse, or by treading on him with a beast on 
wliich the slayer is riding.” But if A digs a 
weU, and B faUs into it, or A places a atone on 
the road, and B stumbles against it, A does not 
lose his right. Then it is explained that when- 
ever the diyaX or blood money is due from the 
kUler, he loses his right to inherit— the pre* 
Islamic origin of the rule Is thus dliw lfts e il 
Cf. ss 001, 002, above. 
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renouncing or having been excluded from the communion Section 606. 
of any religion or being deprived of caste.’ 

(5) Rights of inheritance arise only after the death of ‘Nemaest 
the person whose estate is in question ; and no person is vivenm.* 
the heir of a living Mussulman.- 

(6) Where a person acknowledges another to bear aAcknowiedg 
relation to him or her other than that of a parent or WMbi^oi ao 
child or husband or wife, such aekno wlcdgmont is of no oth«ri 
effect as against those who deny the relation so acknow- 2^. 
lodged (provided that their own relation to the 
deceased is established); bno it is of full effect (unless 
subsequently retracted) against the person who has made 

the said acknowledgment.’ There is no such rule in the 
Shafi’i school of Sunni law. ’ Quaere, whether this rule 
of law is one merely of evidence, and as such of no effect 
in British India.® 

The question as to which system of law must bo applied to the Uw govMntng 
property of a deceased person has been dealt with in the comment to 
s. 9, above.’ With regard to s. 606 (3), and the principle underlying 
it, s. 587, above, and the comment to it, may be referred to. The 
principle has found recognition in Fngland. See also s. 639 (1), below. 


1 Quaere, whether Act XXI. of 1850 
(i. 1, above) affects others than apostates. 
Slavery and difference of country prevent 
rights of Inheritance under strict Sluhamina* 
dan law : Ball. I. 698, 700 ; ct, s. 5D, above. 

2 Of. Ball. I. 583 (ll. 7-8), 574 (par. 3). and 
8. 285 (U), and ill (1) to s. 371, above; Hasan AN 
V. Nazo (1880) 11. All. 450, following a dictum 
of the P.O. In Abdul Walid Khan v. Ifuran 
Bibi (1885) 11 Cal. 597 ; 12 I. A. 91 ; see also 
Macn., Free., Inh., case xi., referring to Dig. 
No. 74, i.e., (.Mussummaia) Khanutn Jan v. 
IMussummant) Jan Beebee (1827) 4 S. D. A, 
(Beng. Kep.) 210. 

• Acknowledgments relating to parentage 
and marriage have special rules applying to 
them : see ss. 81, 222, above. 

4 BaU. I. 400 : thus If A acknowledges B to 
be bis (A*b) brother, and A dies leaving other 
heirs to himself, who deny that A and B are bro- 
thers,— then B does not Inherit with the other 
heirs, nor from A’slfather F (if F denies his 
parentage of B). But B would have been en- 
titled (1) to maintenance from A during A's life- 
time (see 8. 833, above); and (11) If A leaves no 


heirs (whose right can be proved by satlsfoc. 
tory evidence, other than A’s mere acknow- 
ledgment] then B would be entitled to inherit 
"because the acknowledgment comprehends 
twothin^ — descent, and a right to the acknow- 
ledger’s property after his death, and though 
the first cannot bo heard as It affects another 
party, Uie second is not liable to the same 
objection, because it is only against himself, 
and a man Ims the the power of disposing of the 
whole of bis property when he has no creditor 
nor heir” (»., see s. 579, above): (lU) and If F Is 
dead, and A acknowledges B to be his (A’s) bro- 
ther, B would be entitled to share with A, as 
A’s brother, in the estate of F (though F's 
parentage of B would not be established): 
Ball. I. 400, citing Itutyah 111. Bl2. 

.'i MiiJM), 92. 

0 /.e., the men; acknowledgment has no 
effect as proof of relationship against others 
tliau the acknowledger : but it Is conclusive 
Ikgalnst him. 

T See also Hayat-un-KUsa v. Muhamnutd 
All Khan (1890) 12 All. 290 ; 17 I. A. 73, Haney 
alias Zuhoorun v. Buryess (1804) l W. B. 272. 
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Section 606. 

Release of rieht 
to Inherit. 


I 


Slavery, differ- 
ence of country 
nr nationality. 


Insanity. 

Unchastity. 

Right of no- 
sharers. 


Reserving 
share of 
unborn heir. 


Portion of, an'l 
period for 
which, estfttp to 
be left 
undivided. 


Presumption 
(it death, until 
when property 
nut to be dis- 
tributed 


The point in s. 606 (6), above, has been before alluded to, mainly 
with reference to the renunciation of presumptive rights of inheritance.* 
In Madras, however, it was held that where a man had renounced all 
his claims to the estate of his mother, by a registered document, executetl 
in consideration of Rs. 150 paid to him, ho could not afterwards claim 
to inherit from her.* 

Under strict Muhammadan law slavery and difference of country or 
nationality also disqualify from inheritance.* The rules relating to slavery 
can have no effect in British India* and questions affected by the nation- 
ality must be governed in the courts of British India by principles of 
international law, which differ as regards movables and immovables.® 

Insanity is no ground for exclusion from inheritance ;® nor want of 
chastity in a daughter.* 

A co-sharer under Muhammadan law has a right to a specific share 
in each item of property left by the deceased, and can sue to recover 
that share from any person in possession of that property.® 

(^) Unborn Person's Rights of Inheritance^ 

607. Where any heir of a deceased person is unborn, 
but competent to inherit under s. 606 (1), above, the estate 
can only be divided amongst the other heirs subject to such 
a portion thereof being reserved, as will ensure that the 
said unborn person or persons should be able to receive 
his or their full shares, when born.” 

The portion of the estate to bo loft undivided depends on the cir- 
cumstances of the case, and the possible rights of the unborn persons. 
'Ihe period for which it must be left undivided is the longest possible 
period of gestation. On these points it is unnecessary to refer to the 
older texts of Muhammadan law. 

(3) Missing Persons Rights of Inheritance. 

608. A person who is missing, is presumed in British 


1 See 8. 371, above. 

2 Kunhi Mamod v Kunhi MoUin (1806) 
10 Mad. 176. Tills decision seems to }>e 
opposed to principle and would probably not be 
followed ; see Sumtoodin v. Abdul Busain 
(1906) 31 Boin. 163. s. 371 iU. (1), above ; 
though the Mu/ti attached to the Zllla Court 
of Shababad pronounced In favour of the 
validity of such renunciation : Macn. Tree, 
Inh. case xl, p. 00 n. 

• BaU. I. 608, 700. 

« See s.6b., above, 


s Cl. Dicey, "Conflict of Laws," 2nd ed. 
(1008) 504, 664, 678. 

6 Macn. Tree. Inh. case x; Mahw Alt v. 
Amani (I860} 2 Beng. L. R. (A.a.) 306, S. C. 
Khyratun v. Ammee, 11 W.R. 212 ; Muhamad 
Kalu Khan v. SaifuUa KhaA (1884) 22 Punj. 
Rec. 104 (No. 91). 

7 Noronarain Rot! v. Neemaeeehand Btogy 
(1866) 6 W. R. 303. 

6 Chandu\. Kunhamed llSQl) 14 Mad. 324. 
9 BaU I. 702-703 ; MinhaJ. 264 (Bk, 28, s. 0>. 
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India to be alive until it is proved in accordance with theSKcrioN 608. 
Indian Evidence Act, ss. 107 and 108, that 1 a is dead.^ 

609 . 8o long as a missing person i^-* presumed to be Eeaervatio,, 
alive, his property cannot be divided amongst his^iS*”^ 
presumptive heirs; and the portion of the .'sfate 

a deceased person which a missing persori is entitled 
to inlierit must be ke])t apart for him until he comes 
and claims it, or until such time as he is presumed to 
be dead.‘^ 

It is stated in the ' Fatawa ‘A’.nujfin ’ lhat a person who is missing , 
must bo accounted dead so far as the jiroperty of others is concf^rned,* person loses 
but alive as regards his own pr(.[>erty ‘ until sueh a time has elapsed f„heVitI‘ but 
that it is inconceivable that he should bo still alive or until his con- 

petty not to 

temporaries are dead. be distributed. 

§ 2. — Different Classen of Heirs and Rights of 
Inker itamw 

Scheme of Sunni law of Inheritance. 

610 . According to Sunni law the estate of a deceased 

person is inherited as follows,'^ — sugesof 

* distribution 

(1) The (Quranic) sharers are allotted the shares oirJl^^SLres 
fractions of the estate to which they become entitled ; prov i ded J^cr^jase!' 
thatwhere the sharers are such that the fractions of the estate 


I imdod niiv.O/iulow JiloiM(18»2)27 I'uni. 
Hoc. 156 (No. 42) : the rule nf Muh.ininia(lan ta^'v 
which refuses to raise a pn-humption of death 
until 00 years from the date of the birth of the 
person, is abrogated by the Indian Kvidence Act 
t Moolla Cattim v. Mootta Abdul Rahim 
(1005) 33 Cal. 173 ; 33 I. A. 177 ; hut sec also 
MoOmt All V. Sudh Singh (18S4) 7 AU. 297 ; 
All. W. N. 333 ; Girdhari LaU v. Liido Begum 
[18821 All. W. N. 106 ; (Muset.) Dowlat Kha- 
non y. Khaja AH Jan (1867) 2 N. W. 50;r««*/ 
AH Beg V. Agub Beg (1013) 11 All. L. J. 355. 

3 BaU. 1. 703 ; Imam AU Khan v. Abdool 
Ali Khan (1867) 2 N. W. 28. 

4 BaU. I. 703. In Houeini Khauum v. Tijun 
Lott (1870) 14 W. It. 293, the view was alluded 


to that .vt least 90 years must (under Muliam- 
laidaii law) elapse before a missing person’s 
property can be dealt with by his presumptive 
heirs,- -but the plnlntlif was a stranger, and 
the ((iiestion could not bo decided in that case. 
•See also (Jlfti«s(.) Man Bibi v. {Must .) Sahib.- 
iadi (1831) 5 Sel. Hep. 108 ; Durvesh v. Shekhun 
(1820) 2 Borr. 20 ; Vol. No. Mori , 218 ; {Muset.) 
Bukhi BiHy.iMustt.) Bahut BtbUmb) 7 N.W. 
191 ; Kalee Khan v. (ilftMsamat) Jadee (187.3.) 
5 N.W. 62 ; suit by sisters of person missing for 
25 years, to obtain possession (as managers and 
trustees of 2/3 of his property) from nephews 
of the missing person, dismissed— «ed quaere. 

.> Bali. 1. 685 ; Ougadhur Perehad v. Shaikh 
AbilwMtth (1860) 11 W. H. 220. 
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Sbction OlO* to which they are respectively entitled, when added together, 
exceed unity, ^ and their shares cannot for the said reason be 
paid out to each of them in full, — the share of each abates 
rateably by a process which is referred to as **aul ’ or 
“increase.”^ 

( 2 ) residue (2) The rcsiduc of the estate which is left over, after 

the said shares have been so allotted, is divided amongst the 

(а) custom- rcsiduaries, i.e., the nearest male agnates^ and the female 
Qo^rrnic agnatcs in the same line as the nearest male agnates, subject 

to s. 604, clause (c) above; 

(б) sharers (3) 111 the abscnce of residuaries, the (Qm’anic) sharers 

(other than husband or wife) take the residue. The right 
of the sharers so to take the residue is referred to as the right 
‘•Keturn.’* to the “return.” 

11 “Distant (4) In the absence of the said sharers and residuaries 

kindred ** 

take whole tlic estate is divisible amongst the other blood relations of 
sharers and the deceased, whether cognates or female agnates, who are 
residuaries. referred to as the “ distant kindred.” ‘ 

1. ONLY TWO ALTBENATIVB MODiiS ON DIBTKIDU’J ION. 

(Sunni law). 1. If there is any sharer or residuary — 

dist^uWon, 1- ^he sharers take their shares, and thereafter — 

2. the residue is taken by — 

(а) the residuaries, if any ; or failing them, — 

(б) the sharers. 

11. If there are no sharers or residuaries the wliole estate is taken 
by the other blood relations (distant kindred). 


1 A'.tf., If a husband aud two sisters exist, 
they are entitled to 1/2 and 2/3 respectively ; 
they cannot all get their full shares. Cl. n. 0, 
below. 

s Ball. 1. 718, see s. 606 (17), above. This 
process of abatement is called in Arabic *a«f or 
•• increase ” because the common denominator^ 
has to be increased to jnake a rateable reduction." 
B.p., it a lady dies leaving two daughters, both 
parents, and husband, the shares are 2/3.1/6, 
1/6, and 1/4 respectively, making a total of 
15/12. The common denominator has to be 
increased to 16 in each case, and they take 
8/15, 2/15, 2/15, and 3/16 respectively, instead 


of 8/12, etc. See comment after s. 620, and 
s. 623, ttt. (14)— (18). 

a In only one case Is the title of the nearest 
male agnate taken away — when he Is remoter 
than a brother, and the sister is living: see s. 621 , 

a A very misappropriate translation of the 
Arabic term : A daughter’s son is classed 
amongst the “ distant kindred,’’ but an agnatic 
male cousin ten degrees removed is a residuary. 
See B, 620, below. Of. " our son's sons are 
our sons, but the sons of our daughters are 
sons of foreigners."— jffo»«asa 260, 8,— Smith, 
*’ Kinship and Marriage,” 184. See s. 006 (13 a), 
above, and s. 626, below. 
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3. THE SHAEEES ENEMERATEO AND CONSIDBEED SECTION 610. 

1. Husband. 2. Wife. 3. Daughter. 4. Dancrhter of son howlow- Sharers 
soever.' 5. Father. 6. Paternal grandfather, (referred to as true * 
grandfather). 7. Mother. 8. True grandmother. ^ 9. Full sister. 

10. Consanguine half sister. 11. Uterine sister. 12. ITterine brother. 

It will be noticed that, of these, only the father and true grandfather Quranic shar- 
found any recognition in the customary law of inheritance. The Quran "ho^couldwt 

remedied the entire omission of the husband and wife. ;>,nd ot females succeed under 

tbo customary 

and uterine relations'** by specially providing for them. As for the male uw 
ancestors, they were under certain circumstances the absence to 

the descendants) heirs in accordance with the customary law. The do so. or being 
changes introduced by Islam in regard t > the ancestors will bo more fully ” 10 “ right^of 
explained later, but the basis of the changes was that : (1 ) Female ancestors '*>« other*, 
should also have a portion of tht» estate ; (2) even in competition with 
descendants, the ancestors (female as well as male) should have a share 
in the estate. ^ 


3. SCHEME ON WHICH SHAEKRS SELECTEH 

The list of sharers seems at 6rst sight to be heterogeneous, and scheme o( the 
there seems to be no principle by which their number and identity can 
be kept in memory. If, however, the principle i>i solectiou mentioned 
below is borne in mind, they can be enumerated without any strain on 
the memory. 

The reader may, for this purpose, draw in his mind a circle including Principle on 
within its circumference the group of persons recognised in pre-Islamio 
times as being of kin, and having title to succeed. This group, Riven, 
it will bo remembered, consists only of male agnates. On this being done, 
he will find that all those who are immediately beyond the cirolo con- 
tiguous to the imaginary eircumfereuce — are included amongst the 
sharers and no others. 

Thus immediately outside the imaginary circle of male agnates* Husband 
are the husband and wife. These are the first two sharers. Secondly, in 
the direction of the descendants the imaginary circle includes only the 
son and the son’s son howdowsoover. In the same line with these, n.nd 
yet outside the imaginary circle, will be foimd the next group of 
sharers: the daughter and the daughter of the son’s son howlow soever arughter^^ 

1 I.e., agnatic emalo descendants. 3 Thougbi according to the Sunni interpreta- 

> SdM/t, In Arabic. The true grandfhthcr Hon of the law, only the uterine brother and 
is the agnatic male ascendant. The true sister can succeed as long as there is any male 

grandmother Is not so easily described ; sec agnate, all the remoter uterine relations being 
s, 616 , below; postponed to male agnates. 



Section 610 . 


Mother, paternal 
grandmother. 


Full and 
consanguine 
sisters ; uterine 
sisters and 
brothers. 


Father, 

grandfather 


True grand- 
mothers. 


Principle on 
which a right— 
T. to Quranic 
sliarc 
given. 
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(though not the daughter’s daughter, who, being a oognate, is re- 
moved one degree further from the sons and son’s sons). Thirdly, 
we proceed in the direction of the ascendants, and we find included 
amongst the sharers the mother and a restricted class of grand- 
mothers {viz. the paternal grandmother) touching the limits of the 
circle; they are the nearest to the agnatic ascendants who were 
recognised as customary heirs. Fourthly, amongst the collaterals 
the full and the consanguine sister and the uterine brother as well 
as the sister are all standing shoulder to shoulder with the full 
and the consanguine brothers who alone were included within the 
sacred precincts of the imaginary circle. Finally, we find that (a) the 
father and ]iat(Mnal grandfather .and (6) the true grandmothers other 
than the paternal grandmother have obtained recognition as sharers, 
(a) The father and grandfather arc ma<lc sharers in cases, where, by 
acJuiitlaug new comers into the circle, these male ancestors are 
(srowded out »>{ their original places within the circle ; (6) the true 
grandmothers other than the paternal grandmothers find recog- 
nition as sharers, because (as more fully explained in the comment 
to s. 616, below) the whole set of true grandmothers stood alike 
disconsolate huddled together, and the custodians standing at the 
gates of the circle <lid not find it in their hearts to push 
away one old woman out of this set, while receiving the others, 
(he less so as the burden had to fall bn the share allotted to the 
old women themselves, and did not affect the interests of the 
others within the circle. As for the women themselves, they were 
all old, and none of them so strong-minded or so powerful 
in safeguarding their own newly acquired interests as to resist the 
benevolence which added another claimant to the 1/6 allotted 
to grand-mothers. 

4. CLASSIFICATION SHOWING PIUNCJPI.KS OK QURANIC RIGHTS. 

I. The Quranic sharers thus consist of those relations who (accord- 
ing to the customary law) were excluded in favour of the customary 
heir, but whose claims on the score of proximity are not inferior to 
his. They may be grouped under the following heads : 

(1) husband or wife, 

(2) female agnatic descendants (provided they are nearer tlian the 
customary heir), 

(3) such ancestors as are not customary heirs, viz., 
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(а) male agnatic ancestoi'K, when the i-iislc 

nearest agnate) is a descendant. ' 

(б) female ancestors, ^ 

(4) collaterals: these are, however, restricted (s<. far as the right to 
a Quranic share ^ is concerned) to, - 

(а) the following agnates, viz., the full and consanguine sisters 
under circumstances referred to in the comment to s. 623, 
below, and 

(б) the following cognatas, tv’i , nievine sisters and l>r<!ihers. 

The effect of the conditions on which the sharers are entitlwl 


heir (or the SEcnoN 610 

1. Husband 


r wife. 
Daufditer 
or son’s 
daughter 
Male 
ancestors 
when there 
are descen- 
dants. 
Female 
ancestors. 
Sisters and 
uterine 


orosneis. 

to shares is that no person remoter than the residual y (the customary shares taken 
heir) succeeds as a .sharer.* There Is only one exception to this : tin* neMor*t^n 
anomalous case of some fonialo ascendants.* customary heir. 


II. The Quranic or newh- introduced residuarics are those lemale.s il. Quranic 

who are related to the decfeased in exact ly the same way as the customary to 

heir, but who were excluded owing to their sex Under the Hanah be rMidu- 
exposition of the law, however, descendants and sisters are the only 

females to take as residuaries. The rights of the female ancestors to 
become residuaries is cither obscured or merged in other rights. i\nd 
collaterals remoter than the sisters are entirely cut off from rights of this 
class — the principle of which is, however, clear when we consider the case 
of the son and daughter surviving : the son would have been the sole 
heir, excluding the daughter under the customary law : he is allowed 
to remain heir, but the daughter is added as (Quranic) residuary, and 
tlie two take the estate jointly though in unequal proportions. 

III. Finally, those relations by blood who do not fall within the in.Qumnic 
descriptions above referred to, (viz., of sharers and residuaries) arc called 
• zavil arham ’ (plural of ‘zu-rahin’) literally meaning “ masters of 
relationship” (“the distant kindred ” of English authors) and these 
succeed in the absence of the former These consist mainly of 
cognates and female agnates remoter than sisters. 


rights of 
• KU-rahm 
or distant 
kindred. 


I Only in tliat case was it iicri'..>.nr\ lot 
them to he given rights by Ihlnui ; in the 
absence of male descendants, the ascendants 
were the customary heirs. Such simultaneous 
succession Is a new principle introduced In the 
law : for, previous to Islam, it Koeras that only 
one class of heirs succeeded at a time, vii., 
the nearest or ne.xt of kin. The Quranic basis 
for this principle Is the verse. " Ye know not 
whether your clvlldren are nearer to you or 
your parents," Quran IV. 12, cited in the 
rommeiit to s. n04. above. 

1 These had no rights at all under the oustom- 


.irv Jaw of succession. 

* The rest of the female coUaterals come 
111 with the cognates, being classed as " distant 
kindred ’’ : see s. 626, below. 

* E.g., the daughter becomes sharer only 
if tbe customary heir Is a son’s son, or some 
remoter agnate; the sister only when the 
customary heir is neither a descendant nor an 
ascendant. 

3 The exception only holds In regard to 
such female ascendants as are cognates. See 
3. 616. below. 
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(1) Whore there aro (wo or itiore aharera of the same olaaa {i.e., falling within one of 
descriptiona given below) they take the share collectively, each taking an equal portion (no^ith- 
standing that in cases 7 and 8 they differ in sex). (2) The shares mentioned below are liable to 
abatement by “aul’ orinoroase (see s. fllO (I)). (3) The sharers other than husband or wife take 

the whole estate if there are no “ rosiduaries" (see ss. 010, 825, 633). 


Father, 

jTruo grand' 
father, 


/. Relaiiom by affinity. 

Shares in ovory case Two or more wivef 
share allotted : — 

If there is any agnatic descendant 
If there is no agnatic descendant. 

II. Blood relationa. 


divide equally the| 

{ the wife takes. 

the husband 
( the wife. . 

) the husband 


E aughter, 

an's daughter, I 
(or other 
femeJe agna- 
tic descen- 
dant), 

[Full sister. 


|Uterine sister. 
Uterine brotlier.j 
Mother, 


Siiares only ‘if there is iiol 


(1) FemalK agnatic deaeendant* and eollalemla. 


1/2 

2/3 

1/2 

2/3 

1/2 

2/3 

1/2 

2/3 

1/6 

1/3 i 


Sliarcs only in absence of 
son’s son’s son, (and other 
innlo agnates in the same 
or higher line), * and ot 
daughters (or other female 
agnates in a higher line).’’ 

Shares only ‘ in absence of 
male agnatic deecendanls, 
ascendants, fullbrothers,’^ 
and female agnatic des- 
ooudants.* ■ ■ 

Sliaros only ‘ in absence of 
male agnatic descciidautb 
and ascendants, full and 
consanguine brothers’' and 
female agnatic descen- 
dants, and full sisters.”. ... 

”1 Shares only ‘ in absence of| 

! male agnatic descendants, 
r and ascendants’ ' and fe- 
J male agnatic iloscendantfl.' 

(2) JsceiutaiOt. 

((rt) Fitnale Aaoendants ] 

Slmro.s in every case : 

1. When there are agnatic descendants, she lakes 

2. When no agnatic descendants, but &ther co-existing with two or 

more brothers or sistors, she takes 

3. When co-existing with father, but neither agnatic descendants,' 

nor two oi more brothers and sisters, she takes 1/3 of residue 
after husband or wife (if any) has taken his or her share 

4. With neither father nor agnatic descendants, nor two or more 

sisters and brothers, she takes 1/3 of the whole estate • • ^ 

The nearest is a sharer, provided the mother 8 and all the links betwoenj 
herself and the deceased .arc dead.* Two or more divide the 1/6 equally, 
(ft) Male Agnatic Aieendantt, 

1/6 


When there is a single daugh- 
ter (or female agnate in a 
higher line), son’s daughter 
(or other female agnate) 
takes — 


fWhen thorn is a female ag< 
nalic descendant, the sisterl 
(full, and failing her, t " 
sanguine) liecomes i 
diiary]. 

Son above. If the consang- 
uine sisters (one ,or more) 
co-exist with a single full 
si8lcr,(thore being no nearer 
male agnate nor female 
.'.giiatic descendant,) the 
fi.rmortakfis 


Shares in ovory case.* 

Shares in every case, provid- 
ed all the links between, 
himself and the deceased | 
arc dead.* - 


1/6 


[[When there aro two or more| 
brothers or sisters, some au- 
thorities make the grand- 
father co-residuary with! 
them.] 


1/6 

1/3 

1/6 


1 The words enotoKeiUn * __ 

ed : "when the clamaint N nearer tlian t 
male agnate." 

1 The conditions following those referred to in n. 1., 
generally provide for priorities amongst those whose 
I'lalnis are similar as regards the nature of their 
kinship to the deceased, rir., wliere more claimants 
than one are nearer to ths d-ceased tlia-i the custom- 
ary Iielr, and some claimants are neater than others, 
s There the dslms of several are siiallar, but the 


claims of those having priority do not exhaust the 
whole share allotted to them all as a class. 

* yyS®*® toere are no male agnatlo descendants, 
the fatter (and toUing him the grandfather) to 
the nsldiian, wd his ^rights as sharer are 
merged In 1^ Tights to take the residue, which 
Is never less than 1/6— except where there are anv 
daughters or female agnstlc descendants,- in which 
ease hh right as sharer gives him a olalia to rank 
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§ 3. — The Sharers : The First Class of Heirs Section 611. 
in Sunni law^ 

(1) Relations by afjinify - Htisband or Wife. 

611. (1) The husband^ takes 1/4 of th(' estate of Jiis Husband 

' ' wife i ; if no 

deceased wife, if she leaves any agnatic descendant surv^iy ing ciescendaniM. 

. , , . , , , ® Descend., nts 

her, and 1 /2 if she dies without leaving any such dcsceiif ant. reduce ‘Shares 

(2) The wife^ takes 1/8 of tlui estate of her dt < cased 
husband, if he leaves any agnatic descendant surv iving him, 
and 1/4 if he dies without leaving any such descendant. 

^ If there are more wives than one, they divide the 1/8 or 
'l/4 equally amongst themselves.^ 

[The husband and wife do not any porliou ot the ©.state Thdr other rights 
beyond their Quranic shares if there survives any blood relation how- 
soever remote, male or female, agnate or cognate : see ss. 62.5 and 6.‘i3 
below ; the husband is entitled to take tlie residue in priority to th(i 
State: see a. 647.18 

It is convenient to deal with the husband anti Avife lirst, because 
their rights are of a simple nature, and they always succ-'ed — and only a.s 
sharers. On principle, however, it would be more pioper to considertheir 
rights after the rights of all the blood relations (as Quranic sharers) 
had been dealt with. 

The husband and Avife are the only heirs by affinity recogulsetl in the Widow’s . 
law :* they took no recognised interest in each other s estate under the bef^risiam 
pre- Islamic customary law. The AAudow was liable tt) be con-sidered a part 
of the estate, and to devolve like other heritable objects on tlu' heirs.'''’ The 
Quran prohibited this, and enjoined at first that she should be allowed 
to live in the house of the deceased, as of right, for a A'car •' Later, this 


1 l.e,, the regularly married iiuebaud and 
wife: not if the marriage is irregular, nur 
if the connection has been by way of mut’a : 
BaU. I. 684 (par. 3) citing (». 2) Durr- 
ul-UuklUar, 862, "From which it appears 
that wltii regard to the effeot of an invalid 
(i.e. Irregniar) marriage, there is no difference 
of opinion between Aboo Huneefa and his two 
dleclples." As to Irregular marriages, see s. 83, 
above; cf. Mtilto Jehan Sahiba v. MiOiomed 
UMcuntt Khan (1878) LA. (stop, vol,), 192 ; 
26 W.B. 26. As to muFa see s. 25, above, and 
third head of the comment to s. 215, atove. 

" Ball. I. 680 : Sirajut, 17, 18 ; MinhaJ, 247; 
(Shetth) MuMeeollah v. (Aftutamul Beebee) 


Hhrafim (isei) l AV, K. 122. 

3 The paragraph in ( ] is added for 

tonvenieucc of ready reference ^th regard to 
the rights of the husband ami wife. Their 
rights in other respects arc treat cd in their due 
order under ss. 025 and 633, below. 

4 Cf. Klin Brbee v. A»hruf Ali (1864) 1 W.K. 
1.52. So a STEP-SON (i.e., the son of a husband 
by anoUier wife, or of a wife by another husband ) 
is not an heir : Musnammat Brgam v. Jalal Din 
(1917) 62 Punj. Bee. 182 (No. 50). 

.5 See the quotation from Prof. Smith’s 
" Kinship and Marriage ’’ In the comment. 

6 Quran, II. 241, cited in comment to 
8. 604, above. 



844 


INHERITANCE : SUNNI LAW 


SsonoN 611. 


Bight to 
" share ” 
development 
ol lecommcmla- 
tion to legacy. 


A species of 
‘Qumnic 
legacy.” 


Chastity. 


Position of 
widow in 
pre -Islamic 
times. 


01 Momrii as 
to nglits of 
inhcntaiice 
.111(1 to liolcl 


Widows were 
themselves the 
subject of 
inheritance. 


injunction was replaced by a law that the widow should get a definite 
portion of the estate as legacy or “ share.”* 

There is a parallel to this development of the law, in the case of the 
parents, in regard to whom it was at first recommended (without being a 
rule of positive law) that a legacy should be left to them. Later this 
recommendation of a legacy was altered into a rule that they should take 
a definite share of the estate. If the expression Quranic legacy ” 
could be allowed, it would avcII iiidicato the nature and origin of the 
“ Quranic share.” 

It will be observed that chastity is not a condition precedent to the 
widow inheriting. The Muslim husband has powers of divorcing his 
wife, and finy further safeguard is therefore unnecessary. ^ 

POSITION op WOMKN IN AUABTA PKKVJOUS To ISLAM. 


“ At Medina,” says Professor Smith, ' a.s we are told by the com- 
mentators on Sura 4, women could not inherit [before Islam]. So far 
as the widow of the deceased is concerned, this is almost self-evident , 
she could not inherit because she was lierself —not indeed absolutely, 
but ‘ qua ’ wife — ^part of her husband’s estate, whose freedom and hand 
were at the disposal of the heir, if he chose to claim them, while if he did 
not do so, she was thrown back on her own people. But further, there 
is an explicit statement, confirmed by the •H'ords of the 8ura (verse 126) 
that the men of Medina protested against the new rule, introduced by 
the Prophet, which gave a share of inheritance to a sister or a daughter. 
We have seen above, that this was based on the broad principle that 
none should inherit save wairiors, and that this jirinciple was applied 
in the most absolute way, is made plain by the story of Cais ibn al- 
SLhatim who when he wont forth to avenge his fatlicr’s death provided 
for his mother, by handing over to one of his kinsmen a palm garden near 
Medina, which was to be his if Gaxs fell in his enterprise, subject to the 
condition that he would ‘ nourish this old woman from it all his life. ’ 
Where the mother of a man of substance could only be provided for in 
this round-about way the incapacity of women not only to inherit but 
to hold property — at least lauds- -must have been absolute (‘ Aghani ’ 
2. 160.)”^ The fact above alluded to (that she could herself be inherited) 
is thus explained by Professor Smith : “ The Coran (IV. 23) forbids men 
‘ to inherit women against their will,’ and verse 26 forbids them to have 
their step-mothers in marrit^e, " except what has passed ’ ; i.e., marriages 


1 Quran, IV. 1C, 16, cited in the comment 
txi 8. 604. .Sec also ss. 209 and 641, and the 
comment on thi^m. 

> Muhammad Bakhth v. Bayat Klum (1687) 


23 PunJ. Bee. 98 (No. 87). 

3 Smith's " Kinship and Marriage *' 117. See 
also ib., 294, citing Kamil, pp. 079. 078. 15. 
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of this kind had been allowed before, and existing unions of this kind SbOTTON 611. 

are not cancelled, but the thing is not to bo done any more. Both pas 

sages, according to the commentators, refer to the s“ine practice, and 

their explanation is certainly .anthcntic, for they support it by nmnerons 

historical examples. From the mass of tradition.d aceoiints f)f the 

matter, I select, as full ajid clear, one of those ])reservefl m Tabari's 

great commentary (ms. of the Viceregal Librarj' lu Cairo) In the 

jahiliya Avhen a man’s father or brother or son died, and hdt a Avidow, 

the dead man’s heir, if ho came at onee and <hre\v his garment over 

her, had the right to marry her under the dowry (‘ mahi ') of \i e., 

already paid by] her [deceased] lonl ( ‘ sahib') or to giA^e her in marriage, 

and take her dowry. But if she anlieipated him an<l Avent off to her 

own people, then the di8po.sal of her hand belonged to herself.' The 

symbolical act here spoken of is the same as that av<^ hnd in the book 

of Ruth (III. 9) where the .\oung vvidow asks her husband's kinsman 

Boaz ‘ to spread his skirt over his haiulmaid,' and so claim her as his 

wife.”^ 


(^) Relations bii blood as {Quranic) Sharers. 

(a) Descendants : Female Agnates. 

(i) Tlaufjhters Female aenatif Di'serndanle in the Hrat line. 

612. Where the deceased dies leavmg one or morona„ghtei 
daughters, but no son or sons,'^ — 

(1) if there is a single daughter she takes 1/2 of the one cuughtor 

estate as Quranic sharer * 

(2) if there are two or more daughters they take 
collectively 2/8 of the estate, dividing it equally amongst **’"' *■ 
themselves. * 


I Ib. 104, 105. 

■ Bail. I. 087, 690. In order that the Uauuhter 
may be a sharer, there must be no sons surviv- 
ing the deceased. there is any son, then he, 
as the nearest male agnate, is the customary 
lieir, and the daughter is not nearer tlian him 
but is in the same iine : she therefore cannot. In 
that case, get a prior claim to the estate (as 
Quranic stiarer), but can only rank as a 
ro-reslduary with him : see s. 621 (2) (a). 

a Quran IV. 12, cited in the comment to s. 
604, above; Bail. I. 087,600 ; MiTthaj 247. Being 
nearer than the nearest male agnate, her claluLs 
are superior to his on the ground of proximity ; 
but this Is counterbalanced by his rights being 
more ancient (based as they are on pre-Islamlc 
custom), and hers newly established— giving him 
priority in point of time. Hence the daughter 


takes u moiety of tlic estate, leaviug the other 
moiety t<» the male agiuite or ciistoiiuiry lieir. 
Cf. for Mosaic law. Numbers, xxvil. which show.s 
tlrnt the daughter inherited in tlic absence of 
the son, lint not with iiliu. 

« See last note. Two daughters take l/.l 
eaih, lea\iug 1/3 to the customary heir. Accord- 
ing to the Sunni iuterprclatlon of the law, this 
principle of division is not followed where 
more daughters tliaii two exist, so that 3 nr 
4 daughters take no more than 2/3. The ex- 
planation, no doubt, being that the encroach- 
ments on the customary heir's rights had to 
be restricted within certain limits : the pre- 
valence of foinale infanticide In pre-TsIamtc 
times perhaps rendered it unusual for a man to 
have more tliau tira daughters, lu those times. 
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Section 612. 

other rights 
of the 
dAqgliter. 


Conditions 
on whiclj 
(Uughtors and 
other sharers 
become entiUed 
to take a share. 


PRINCIFISS 
rNUKRtyiNO 
CONDITIONS FOn 
mHHBlTINO 
AS SHAKRR. 


[Tho (laughter inherits as a sharer if there is no son. If a son 
and daughter co-exist, they both become residuaries, and the daughter 
does not then take any Quranic share. Similarly the son’s daughter 
becomes a sharer if there is no son and no son’s son ; but if the son’s 
daughter co-exists with a son’s son, then she becomes co -residuary 
with him ; provided that they are not both excluded by the existence 
of a son : see s. 621 (2), below. The daughter or son’s daughter is 
also entitled to take the residue by “ return ” proportionately with 
the other sharers, should there be no male agnates; see s. 625, below). 
The daughter’s son and daughter’s daughter and other descendants 
of the daughter are cognates, and as such are excluded from all 
participation in the estate if there exists any sharer other than a 
husband or wife, or there exists any male agnate however remote : 
see s, 626, below.] ' 

Tho rights of daughters are summarised under s. 623, below ; cf. 
table of sharers and residuaries. 

Tho daughters constitute the first ® of those .sharers who are blood 
relations, and it will be observed that they do not become sharers 
in every case, but tuxder the condition that there are no sons of 
tho deceased. Conditions of a similar nature are annexed to the 
rights of all the sharers. These may now be adverted to : 

1 . The nearest male agnate (or customary heir) is given no right 
to take a Quranic share : he is already heir, and there is no necessity for 
giving Jiirn any rights. Exception to rule 1 : — The father or true grand- 
father is customary heir when there are no lUale agnatic descendants ; 
still he takes a Quranic share for reasons explained in tho comment 
to s. 614, below. 

2. As a rule, no person is entitlid to be a sharer who is remoter 
to the deceased than the near^t male agnate ( or customary heir) ; ^ 
proximity being reckoned in accordance with s. 622, below’. 

Modifications of and exceptions to rule 2 : — 

(i) Ascendants cannot in Islam bo considered to -bo necessarily 
remoter than descendants (Quran, TI. 12) 


> The paragraph in f ] Is added for tlie 
greater coiivenlenco of tlwse who consult tills 
work as a book of reference, the paragraph 
.slinnld be omitted by the reader when the whole 
I'liapter is being peinsod in Its proper sequence. 
The rights referred to in the paragraph are 
mentioned In their proper sequence In ss. 021 
( 2 ), 02.% 020, below. 

< Being descendants, and in the first line, 
they would according to the principles of kln> 


slilp recognised in Muhammadan law, be the 
first to bo cousidered, 

> As regards descendants it would be more 
accurate to say that no person can succeed as 
sharer unless she is nearer than the custom- 
ary heir; for those in the same degree of 
proximity become co-resldnarles, and not 
sharers; cf. s. 021 (2) (o). 

* This verse of the Quran is cited In comment 
to s. 601, above. 
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(ii) nor all cognates necessarily remoter than all agnates S ection 612 , 

(iii) a true grandmother may succeed though she is remoter ® than 
the nearest male agnate. 

Since no person remoter than the nearest male agnate is to be a Most of iiip 
sharer, and since cognates are considered remotei lhan all ajmatos, 

(with the exception of the anomalous cases of tin* grandmother and 
uterine brother and sister) it follows that the sharers must generally ’ 
be agnates — and female agnates, because males would in nif -.t cases 
be excluded under rule 1 or 2, above. 

Now as to the daughter, rule I does not aflc'^t her, as f.lic is iint a i tale Daughter, 
agnate, nor can rule 2 apply, as she is in the first line nf desoeiit, 

».e., the nearest possible relation. bu< rule 2 applies to daughters 
of sons — who get neither a Quranic share (nor take any other 
kind of right of inheritance in the • state) if any nearer male agnatic 
descendant survives. 

(’1) DauahUr of Son or Unuer Female Agnalie VencendanU 

613. Where the deceased leaves neither a daughter * son g dgnghter 

1 . . 1 . ' when Sharer. 

nor a son surviving him, — 

(1) The daughters of his predeceased sons® become 
Quranic sharers, and become entitled to 1/2 of the estate if 
there is one such grand-daughter of the deceased, and 2/3 
if there are two or more ; provided that there is no son’s 
son co-existing with them.® 

(2) Where the deceased leaves a daughter and a son’s 
daughter surviving him, but no son, nor son’s son, [f 

with a single 
daughter (the 

I Though, under the Sunni law, tlie roguates ^ Not the daughter of a daughter, (.e., rosiduaiy 
are aUowed to share with agnates, or to only agnatic female descendants are enUtled being remoter 
compete with them only in two cases : (a) the to be sharers: the term ‘‘daughters" or than both), 
uterine brother and sister shares witli the ‘‘ female descendants ” being referred like 
full or consanguine sister ; (ft) amongst tme all terms of kinship to agnatic relation ; e^^ 
grandmothers — cognates and agnates comirate son’s daughter; son’s son’s daughter; eon’s 
against, and if necessary, shore with, each son’s son's daughter, etc. descended always 
other. These exceptional cases are explained through male links. The cognates come much 
below under ss. 616, 618. lower In the Sunni system of inheritance, in 

* removed by greater number of links. which (cf. 88.604, 610, above) the customary law 
s Ball. I. 687, 600; Minhaj, 247. If there is is preserved in so far as the priority of agnates is 
any daughter, the daughter would become the concerned, — though the sharers expressly mcn- 

sbarer. tiuned in the (2uran, f.e., the nearer female 

4 If there is a son, he Is nearer tlian a son’s agnates (including the sister), come in at an 
daughter, and the latter becomes disquallfled, early stage ; see also comment to s. 612, above, 
on the ground of being remoter than the cus- 6 If there Is any son’s son, the son’s daugh- 
tomary heir; see rule 2 In the comment to tcrslHi-ome oo-residuarles with him; s. 621, 

8. 612, above. lielow; Macn., Free. Inh., xvi.xxxui, pp. 04,110 
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SkotionGIS. daughter takes 1/2 of the estate andj the son’s daughter 
takes 1/6 of the estate as (Quranic) sharer.* The said 1/6 
is divided equally amongst the daughters of sons if there 
are two or more such daughters of sons ^ surviving, together 
with a single daughter. 

Demttie (3) In the absence of the daughter and the son’s 

daughter, the nearest agnatic female descendants take the 
daughter. sharc of 1/2 or 2/3 in the manner above referred to 

(provided that there is no agnatic male descendant in the 
same line as themselves, or a higher line), and, if there is 
only one in the first grade, those in the next grade take 1/6, 
Daughters and female agnatic descendants inherit sometimes as 
sharers and sometimes as residuaries. A full statement of their rights 
in both these capacities will be found under s. 623, see also the table 
following s. 610 and the larger table entitksl “Table of Sharers and 
Residuaries.” 

The 1 /6 may be called the remnant of the daughters’ shares — it is 
arrived at as follows : 2 daughters would have taken 2/3 t.e., the share 
of two or more female descendants when they are nearer than the cus- 
tomary heir, consists of 2/3 of the estate. This 2/3 is divided between 
the daughter and granddaughter, but so that the daughter (being the 
nearest) gets her full 1/2, leaving 1/6 for the granddaughter. 


(b) Ascendants as Quranic Sharers. 

CO Male agnaUa Father and 'J'rue or Paternal Grandfather. 

614. Where there is any agnatic descendant surviving, 
SSe/if* 1/6 of the estate is allotted as a Quranic share to (a) the 
dwrend^nts father,^ and (6) in the absence of the father, to the nearest 
agnatic 4 (or paternal) grandfather, (called the “true^ 
grandfather”).® 


1 UaU. 1. 637 ; Miithaj, 248. Ilun gi>es 
f fleet to s. 012, iibove, — tho duugliter’a rights 
uannot, on principle, he aifecteU hy u person 
remoter than hersell — ^Uiough they may be In- 
direcUy affected by the doctrine of " increase 
see ss. 610, 620. 

* It makes no difference whether they are aU 
Uie ilaughters of one son, or of different sons. 


Here the customary noUons about kinship 
are not altered, because the agnatic ancestor 
was already recognised, and there waa no crying 
need for reform. 

i UtAih in Arabic. The expression refers to 
such grandfathers as were recognised as hrfng 
of kin, without question, {.e., from pre-Islomlc 
times, when only the agnatic reiation was 


I'rcc. Inh. ixni, p, 182. 6 Hall. I. 686, 690 ; MinhaJ, 247. 

* Only agnates being entitled to this sliare. 
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Explanation — A male ancestor who is not an agnate Section g14. 
(t. c., between whom and the deceased a female intervenes) Brand. 

' • lather. 

is called ar “ false grandfather, and he cannot inherit as 
a sharer.^ 

[The father Av as the pro Islainic caaloiiiary heir, entitled tu take KatherV ami 
the wliolo o.4tate in tlie absence of a son or son’s sen. or other male ’^***™'‘* 

’ Ancestora, 

agnatic deecendant ; but not entitled to take any part of the estate otiur righiR. 
if any male agnatic descendant survived. 'J'he father nov takes 1/(5 
of the estate as sharer, but his rights as residuary are not tutcii away : 
see ss. 621, 622 (2) ; — though tie (piantum ot the estate taken by h r.i 
is diminished by the fact that there are otber pervors {viz., daughter 
or son’s daughter, mothei or 11 lie grandnother and husband or wife) 
entitled to take Quranic shares, when they co-exist vith him. The 
true grandfather was also recognised by the pre-Islamic law as being 
competent to inherit, and hi.s rights in Islam are similar to those of 
the father. ’1 he fa'se grandfather however docs not become entitled 
to any part of the estate except a.s one of the ** distant kindred, ’ viz. 
when there are no Qiuanic sharcis (except the hufhand wife) and 
no male agnates : ss. 026, 627^ The sliare of the father or (in his 
absence) of the true grandfather, may abate under s. CIO (1) .]3 

V'ATHKR AND miANDFA'lHER INUKllIT IN ONK OP ’IHBKE WAYS. 

(1) If there is no agnatic descendant, then the father is himself the i. n no 
customary heir, i.e., residuary, and he does not require any Quranic Secendant, 

share, — except in the case w'hei o (2) the newly created rights are so exten- customary 

si ve as to leave no residue for him, or less than the 1 /6 to which the Quran ® No share 
. rennlrert 

entitles him even when he co exists with male descendants : the new'ly 

created rights cannot be so extensive except when thei-e are female 
descendants, (3) if there is a male agnatic descendant, the father would 
be excluded by the customary law, whereas according to the Quran, IV. 12 
descendants are not to bo considered as any nearer than ascendants : 
hence ascendants are given a share. necessary. 

The grandfather takes similar interests in the estate as the father Father’s ana 
with the necessary changes, viz., (1) The grandfather does not (like the ^hts^com- * 
father) reduce the mother’s share from 1/3 of theestato to 1/3 ofthe residue. *••'*'*• 

The reason of this is obvious. The mother is in the same line as the father 

I Ib. The Arabic expression has no such ureater convenience of those who consult this 
lUsagreeabln connotation as “ false '* has. work as a book of reference ; the paragraph 

* Nor as a residuary. should be omitted by the reader when the Chapter 

9 The paragraph in [ ] is added for the la being perused in its proper seaiience. 
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Section 614. and her rights arc analogous to those of a co-residuary with the father, 
but she is nearer than the grandfather, and takes her share, in priority 
to him. (2) For obvious reasons the grandfather docs not, like the father, 
exclude the true graiwlmother. (3) llio father is clearly nearer than 
the brothers and sisters ; but in (he case of the grandfather there is room 
for doubt and different opinions are exi)ressed on the point.' See sst 
61.5, 616, 620 and 624, below. 

Arab family See table of true grandparents, in s. 616, below. — Cf. “At the time 

before Islam. Prophet there was inside the Arab tribal system a family system 

in which the centre of the family was a paterfamilias — not a Roman 
father with despotic authority over his wife and children ‘ in manu,’ 
but still a male head who by contract or capture had the right to have all 
his wives’ children as his own sons.” * 


(h) Female Aneettora as 'luranio Sharers. 


Mother 

takes l/G or 1/3 
of wholp— 


or 1/3 of residue. 


Two brothers 
or sisters 
reduce her 
share. 


Mother’s 
other rights. 


615. (1) The mother of the deceased is entitled (a) 
to 1/6 of the estate as sharer if there is any agnatic descendant 
surviving ; ^ (b) if there is no such descendant she is entitled 
to 1/3 of the estate, excejit as provided in this section. 

(2) Where with the mother there are surviving the 
father * and also the husband or wife (as the case may be) 
and there are no other heirs, ^ then subject to sub-section (3) 
below, the mother takes 1/3 not of the whole estate, but of the 
residue after the husband or wdfe has taken his or her Quranic 
share, (the father taking the remaining 2/3 of the residue). 

(3) Where there are two or more brothers or sisters 
(full, consanguine, or uterine) co-existing with the mother, 
she takes only 1/6 of the estate, notwithstanding that there 
may be no agnatic descendants.® 

[The mother may take by return under s. 626, if there are 
no residuaries, but otherwise she does not take a large portion of 


1 See 8. 015 (2) below. 

1 Smith, “ Marriage and Kinship,” 203. 

3 Thus the mother gets the same Quranic 
share as the father, »«.. 1/0: the male Is not 
preferred to the female, inasmuch as both 
are equal In proximity, and the fcUier when he 
inherits as sharer. Is no less newly euUOed 
tliau the mother Is. Cf. comment to a. 604, 
(fourth head) I. (i), and (n) thereto. 

« Not the grandfather, though it le men* 


tloned In the Sirajia that Abu Yusuf placed 
the grandfhther in the same position as the 
father In this regard. 

a /.«., there are no agnatic descendants— 
who are* the only other heirs that ran Inherit 
with the fkther. If there are agnatic descend- 
ants then 8ub-8. (1), clause (a) applies. 

6 BaU. I. 688, 600, 006, Sirajia (with the 
Sharifia) Jones’s transl., par. 10, 15 ; Mxnhaj, 
247 : Macn. Free. Inh , cases, 23, 24, 41. 54. 
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the ostftto than the 1/6 or 1/3 mentioned in this section. Her sliaro Section 615, 
may abate under s. 610 (1).]^ 

The mother, being a female, did not inherit under the customary 
law. She can, therefore, inherit only either as a shaier, or as Quranic 
residuary. It is generally stated that her rights are those of a snarer 
only, and that she is never a residuary. But it will be obsorveil that 
under subs. (2) of the present section, -she is, to all intents anti purposes, a 
Quranic co-residuary with the father, for, when the claimants are : mothei , 
father and the husband or wife (there being no descendants). — tl. ^ father tiio mother’s 
is the customary heir (being the nearest male agnate), the hush, 'ud or wile ^/gco^npw^d- 
first takes his or her share, ami then out of the residue the mother t vkes 
1/3 leaving to the father 2/3, — in other words she share* Hie residue with 
the father in the proportion of a double share to a male, just as the estate 
would have been inherited had there been a daughter and son, (or other 
agnatic descendants in the same dne), instead of father and mother. 

Still, it would not be quite accurate to say that the mother’s rights arc 
those of a Quranic residuary, inasmuchas the rule contained ins. 615 (3) 
affects the mother’s rights in a manner that has no parallel in the rules 
relating to the rights of the other Quranic rcsiduaries. 

It may appear at first sight that in the case of the motlier’s 1 /3 share® (U) to that of 
the analogy of the rule fixing the shares of the other female agnates ( wlien 
they are nearer tliau the ‘ ‘asaba ’ or nearest male agnate) is not followed, sharers, 
for a daughter or sister (in the said circumstances) takes 1/2 of the estate, 
and a mother (in a similar event) takes 1/3. But it must bo borne hi 
mind that the mother's I /3 is always taken by a single individual, 
whereas the daughters or sisters may be two, and, in that case, they each 
take 1/3 ; and if more than two, the .share of each is smaller. It is 
evident that the rules relating to ascendants could not be exactly paralh’l 
to those relating to collaterals, for the rights of the ascendants overlap 
those of the descendants. They have besides less occasion to bo 
developed fully as they come into o])eratiou more seldom. 

The rule by which the mother's share is reduced to 1/6 wlieu tho (i) Oeason why 
mother co-oxists with tho (ii) father and (iii) brothers or sisters, is 
anomalous, and must bo considered, as a special case ; whore, however, 
it is the (i) grandfather (and not the father) who co-exists with tho (ii) 
mother and (iii) brothers or sisters, some authorities * hold that the 
grandfather does not exclude the brothers and sisters, but that they 

I The paragroph in [ 1 is added for idle is being perused in its proper soixueiice. 
greater convenience of- those who consult this > /. * , where there are uo descendants our 
work as a book of reference; the paragraph the father, 
should be omitted by the reader when the chapter a Bail. 1. 0«7. 
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Skotion 615. all inherit as sharers or residuaries : and the mother’s share may, in that 
case, have been necessarily reduced ; and it may have been considered 
that if the mother’s share is reduced to 1/6 when she co-exists with the 
grandfather (and brothers and sisters), much more shoiild her share be 
BO reduced when she co-exLsts with the father (and brothers and sisters). 
The principles are liable to be blurred here owing to the differences of 
u])inion referring to the rights of the brothers and sisters ; and in all cases 
of doubt the position of the newly entitled heirs would naturally gravitate 
towards their original position under the customary law — i.e., there is a 
tendency to reduce the shares of the newly -entitled heirs. ^ 


True grand- 
molhera come 
into place ot 
mother. 


Tlio three 
groupi of female 
anceitorg who 
are cnlitlod. 


616. (1) In the absence of the mother, and subject to 

sub-section (4) below, 1/6 of the estate is allotted as a 
(Quranic) share to the nearest from amongst the grand- 
mothers answering to any of the folio wing three descriptions; 

(а) agnatic grandmothers '* of the deceased, 

(б) grandmothers of the deceased related entirely 

through female links,** 

(c) grandmothers of the father or of the true grand- 
father of the deceased, related ‘ entirely 
through female links.'* 


I 111 referring hereiiiafter to the .uieest<)r<, 
K— " f.ithcr " or " father’s ” ; JW — “ mother ” 
or “mother’s. Thus /'WA//’=fathrr’s mother’s 
mother’s father See table in s 61 «, below 
* Or paternal gramitnothers, e.g , K.’/ or 

or J'i’i’Jf —agnatic reUtioiishiii iK'lng 
the only kind recognised by the riislomary 
law. See s. 602, above. 

a A'.tf., MAf or MMM. These are the coun- 
terpart ot the first group The one being («) 
pure agnates, the other (b) pure logiwles. 
.So far as this chapter lias proceecled, I bis is th- 
lirst time when the customary notion of kinship 
and proximity is deiiarted from, even in lemird 
to rlglits so obviously new as those ot the Qura- 
nic sharers. Tlie rights of the females ancestors 
under tlw Quran are so novel and vaihnis tliat 
it Is not surprising tliat guidance for Inlerprot- 
iiig the Quran was not cousclonsly sought from 
tlie old prc-lslamle. rnles. The unconscious 
inlluence, however, of ideas taken from those 
rules is distinctly traceable. The Sirajia refers, 
e. g., to the ease, when a paternal grandimither 
said to the Khalif »Umar: “My claim to Uie 
deceased’s property Is sufierior to that of the 
iiiother’s mother, because If slie dies her grand- 
son docs not inherit (from her) : wliereas If I die 
my grandson would inherit." “ But he said. 


•' r.ike till' sixlli, ,and il bolli of jou are Iniiig 
still the same (must lie dnided) between jou, 
and if liieie is but oin- of you two, the sixth is 
for her.’ ’’ 'Tliougli the old lady did not carry licr 
IKiliit wiUi tlic great sliitcsman, yet licr argu- 
ment illnstrates tlio incradic.able nature of tlie 
pre-lslamic notions of Kinsliip, and also explains 
the recognition of the Ihlnl group of true 
gmtidmother,s Cf s.s. 60'2, Old, 614. 

* I e., related to Die .said father or graiidfatiler. 

■> E. a., t'MM or FFM or FFFilJUM : 
(lie relation heic begins witli male links 
(iiamiles), in Die iirst instance, and then eoii- 
tiiiues tlirougli female links— Tlie process can- 
not lie rctersed so that MFM, or MMFFM 
Is not a true grandmother but a " lalse ’’ one. 
(ilass (••) illustrates tlie strength of tlie old 
mode of reikoiimg kinsliip: tlie nuile ngnalie 
ancestors {FF, FFF) are eomsidered to take 
Die plaie of flic deceased so entirely, tliat all 
the intermediate links arc considered capable 
of lieing eliminated : Tims F, or FF is con- 
sidered so exactly to take tlie place of tlie pro- 
IKwitus, tliat FMM or FFMM reuk as regards 
competence witli MM, i.e , tlie maternal grand- 
inother of a iwtcriial ancestor of the deceased 
Is ranked (as regards competence) with the 
maternal grandmother of the deceased himself. 
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(2) The three groups of female ancestors above enume- fcJKcaioN UKi. 
rated arc collectively referred to as “ true ^ grandmothers” ; iJn^t ' 
and may be described as grandmothers between whom and '■ 

the deceased no false grandfather int<;rvenes ; grand- 
motliers other than “ true ” are referred to as " false 
grandmothers.” ^ 

(3) The true grandmother who is related to the «l(;eeased 

, . • I ■ proximilyi 

through the fewest links is considere<l to be the nearest, 
and excludes one who is remoter than herself. 

(4) A true grandmother who is related to the deceaf,ed by 
through one or more male ancestors' is excluded if anyiV.rum'Lbac 
of the said ancestors ^ survives the deceased, 

(5) Those grandmothers arc also excluded who arc re- 
moter than one who is excluded under sub-section (4) above. ^ 

(6) Where, in any case, more grandmothers than one inumbutiou 
are in the same degree of proximity to the deceased, i!3.wth«s. 
and are all entitled to be sharers, they tak(’ the 1/6 share 


I UMi in Arabic, we tootuoto ti> ». rtO, 
above. 

1 Ae explained lii the preceding luotuuU'>,the 
lutcrventiuu o( true grandfather h not taken 
into account, becauac in accuidance with tlie 
cuatoiuary nutluna of kinahip the true giand* 
father atande in the place of tlie protx>«ilii.'., but 
tile false grandfather does not do so. 

a BaU. I. 688, 600. It will lie obsencil tliat 
whereas the devolution of the lather'.-, 1/6 sliaie 
la restricted to the one line of agnatic grand- 
fathers, that of the mother may be luken by 
a female ascendant in one of Uircc lines —so 
tliat far more female ancestors tiavo the I'liaucc 
of succeeding as Quranic siiarcrs than male 
ancestors. As Uie female ancestors wen: 
absolutely excluded under the old law, the 
rights under the new law of all teinate .iii- 
cestors can develop mote easily tluin the rights 
of male ancestors, some of whom (i.r., the ag- 
nates) were recognised In tlie old i,iw, and 
whoso prestige gives them an advantage oM-r 
the others, preventing those others from ac<iulr- 
itig any rights when they couio Into comiieU- 
tion with the agnates A similar result oceiirs 
amongst the brothers and sisters. The uterine 
brother and sister, who were absolutely excluded 
by the customary law, succeed with tlie ful^ 
brothers and slsti'rs, as well as with tlie 
consanguine brothers and sisters; whereas the 
consanguine do not succeed whore there are 
any of the full blood In their own line, .See 
ss. 618, 622 (4) (e>. 


* &'.(/, ;’Ji. oi I.K.U. 

• A’.g. VM ■-> ixcluded bv tin: exislente 
oi F, and I'F.U b\ the eMMenic of F, orlF 

6 Till-, lule may .vlao lie ■.tated as liillows . 
‘•Mo femivie .vmeator tan take any share "f tlie 
estate it a,.} link (vliether male or leiimlv) 
between heiielfaiid tlic deceased is surviving. * 
The link, it toiisisling ol a female, will rcjire- 
senta ucarei true grandmother— it a male, it will 
represent a male agiuite for pu.sible custouuir/ 
heir), if 9 , 11 Fi)/ and MMM co-e.xist with F, 
then MUM is e\i hided by FJf, bccuu-v. the 
latter Is nearer, but FA/ is liecself •-.vUuded 
by F. The reason ot this Is tliat F is tlic 
customary iiw, .tad mitelatiuii leinoter thaiiliiiii 
asanile iiihenks (if toiument to s. Old, above). 
The explanation of why F dues not e.\iludu 
MM unless I’Jf is also living, seems to be tliat 
though the existing rules about kinship provid- 
ed a means tor eompaiing the relative proxl- 
initv of F ami FA/, there seemed no nieaus lor 
coinpanug the re'alive proximity of a male ag- 
iwte and a female cognate,— the ink's for loin- 
iwriiig agnates w'ltli cognates amongst the 
grandiuotliers Ix-iiig still of tisi novel a desirip- 
tion to And place in the general law or to bi; 
applied except pro /ate eie, ; while at the same 
time tlie customary law which preferred all 
agnates to cognates could furiiUh no criterion 
when tlic coiiiparisoii had to be made as amongst 
ancestors, in whose case it was cviilent that a 
cognate might bo considered neuicr tlian an ag- 
nate. 



854 


INUKRITANCK : RUNfil LAW 


iSjiC'l'ioN 0l6 




lo liiiaiii 
Muhaiuiniul, 


coliectively ; according to Abii Vusuf (and apparently also 
Abu Hanifa) ’ the said grandmothers divide their said 
collective share equally, notwithstanding that one of them 
may bear the relation of true grandmother to the 
deceased in more ways than one ; but according to Imam 
Muhammad a grandmother bearing the relation of true 
grandmother lo the deceased in more ways than one, is 
entitled to claim a proportionate part of the said Quranic 
share in respect of each such relationship.^ 


TABLE ILLUSTBATIXO ‘TRUE- OR ANDPARKNTS 

( Till.' IcOers ivl(>iTJn>{ to ()i« ‘’tHlst' ’’ KrciiKlj»<ii'enlH uiv cjiclobcfl m I ] 
■ ' 1 In llio lunliost fioiiprutioji only tho “true" grandiwents are given. 


JUMMjW 

mothkh‘.s 

mother’s 

mothek's 

mother 


FJJJfi/ 

FxTitru s 
MOTHER H 
MOTHER s 
MOTH Kit 


EFA/.P FFI-M/ = KFFF 


KITIIKR'S 

mother's 

MOTHER 


A/ MM 

mother's 

mother's 

MUTllEU, 


.\MMV\ 

mother’s 

mother's 

father 


|.1/FJ/|.= I J/KFl 

MOTHER s I Mother's 
J'ATHKr's lATHEIt's 
MOTHER FVTHKR 


F>/.1/ 

h \THKR s 


1 


FATHER S 
father’s 
father's 
FATHER 


MM- 


hl/F) 


"I 

IF.PFl V'FM — FFF 

MTIER’s father’s I father's 
rothkr’s fa'thfr’s father's 

■ATHER .MOTHER FATHER 


F.l/ = 

l ATHI.R S 
.MOTHER 


I’HE DECEASED. 


I HhU. 1. liSS, vheir ,\bu 1 U'lif’s opiliin!i 
w alone referreil to. with the tPinark : " There 1» 
one report to the same effect from Abon H«- 
neefa " 

* TliR may happen in a case like the follow - 
iim • If a lady, X, has a son and a daiisthter, 
FF and MM, who have respectively a son and 
daughter M ami F, who (beiiiK loiisins) ate 
uiarrird to eaih other, and Rive birth to the 
propositus. Hen X wUl be MMM and also 


VF*/ of the pnipohiius, i.f.. she will lie true 
grandmother in two ways. If then there Is 
nnotiier true Rrandmother, VMM, survlMng 
who IS related to the deceased In only one 
Mich way, then according to Imam Muhammad, 
X who is both MMM, and FFM, AvUl take 
2/3 of the 1/6 : and ¥MM will take 1/8 of the 1/6 
but according to Abu Yusuf they will take 
efinallv. See RumsovV Swrtiio, 23, for Imam 
.Alidi.immivd's mcw. 
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[The true grandmother may take by return under s. 625 if tliero Sectton 618. 
are no residuaries ; but otherwise she does not take a laij/er portion 

r> t" inol tier’s other 

of the estate than that juentioned in s. 616 Her share may abate riuhta at, 
under s. 610 (1). 1 ' 

Under sub-sections (4) and (5) above, a pateuMl grandniotlior may how tme 
be excluded by the axistenee of a male ancestor through whom she is 

’ iii.iV I) ■ Pxclil- 

related to the deceased : and a niatcrnai grandmothei mav then be .loi i«\ i maio. 
excluded by the existouco of (he said paternal ^randmotJ.er. so iJuit 
neither can succeed, notwithstandius' that if tho said pate. ual grand- 
mother had not been surviving, and if th*' 'uaternal grandmothor htid 
alone survived with the male ance.stor, the '••ttid luatein.al g rand ui other 
would not have bcoti excluded ® 

Tlie e.xelusion of a gramlmot ner 1./ a male ancestor (who does not iii. icimou 
himself take the grandmother’s I/O .share) i.s a])t to bocoiisidered as ait 
anomaly. Ft is however n stin t accordance with the principle that in' ■'» 

. . iiiulv ri'latloii 

no one inherits who is remoter that' the enstoinary heir (? e , the neaiest thronnii «hom 
male agna< <•). 'Phe only male ancest or through whom a true grandmother 
can be related to the deceased is a true grandfather, who. being a male H'’’ 'locpivseil. 
agnate, is either himself the customary heir (as the nearest male agnate), 
or there is some male agnate nearer than him In either ease -i true 
grandmother relatcil through him is remoter than the customary heir, 
and it is no part of the Quranic alterations in the !.iw to pruv ide for rela- 
tions remoter than the customary heir subject to the principle that " Ve 
knowuot whether your parents he nearer or your children.’' '■* It will tlius 
be seen that it is no more an anomaly that the true grandmother is 
excluded by a true grandfather, ,.c., a nearer male agnatic ascendant, 
than that the .son excludes the daughter of a son, or the si.ster , ^.e 
ss. 604 aud ()04 a above, and eoniment thereto. 


(c) CoUdientls ns Q/iraiik S/iarei-s. 
(i) A<i‘iutfs : FhH Hint C<iiif.<tii</iiiin! s, 


617 . (1) iSubjcci to siib-soctioii (2) and to s. 624, 


1 The pinawaph in [ ] i- aihled l<»i fins 

Kretttor <'<snvcnieu<’e of this-ws who coi)-.n]t this 
work as a liook ot rclereiii v ; tlie paraKr!i)>li 
should be oinillid by the reader when tlie 
ehapici Isbelnj! peruse'! in its pi oper sequence. 

* i’.ff., if 1’’. filf a'"' -’if are siirvixinn, 
MMM is excluded by i'df, lor the lattei is 
tlie nearer of the two, and K.W is Iierhcll ex- 
cluded bv V, because she is relalcd Ihroiieli 
li)in. If Uowe\cr llicre had he-n only K and 


,1/ l/.l/. the I.Ulei could not lime been c\i hid- * ' 
cd bj K. The I ea-.oii, as stated .ilsiM-. is that 
the iiUliM- pioxiiiiitj it K and VM cimlil 
la- lOiiipaicil ail oidina til (he exist inv cnleila, 
.iud.i'sniil F.lf .iiid .Ul/W, but not ot MMM 
and I', t I •' \ lieison c\cliidcdnia\..isalltlic 
liMiiieil aiaee, l■\Illlde iitlieiM •• Sir W. Jones’s 
Sirnjia, pai. 10. 

1 Quran. IV. 12 : cited in coiiinient to 
a (iOl, above 


■ barer when 
male aznatic 
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Sf-ction 617. below, where there is neither a male agnatic descendant^ 
nor such ascendant ^ surviving ® the full and/or consanguine 
sisters share as follows : — 

Full HNtor. (a) 1/2 of the estate is allotted to the full sister as 

a share if there is only one full sister surviving ; if there are 
two or more full sisters they are allotted 2/3 of the estate 
as their collective share ; ^ 

('onsaiiKUinr (6) where there is no full sister, the said share of 1/2 

or 2/3 respectively is similarly allotted to the consanguine 
sister or sisters ; 

single full fistcr. (c) wlicrc thcrc is a single full sister, (she takes 1/2, and) 

1/6 of the estate is allotted to the consanguine sister or 
sisters, to be divided equally amongst themselves. •'’* 

Metiers when (2) The fuH or cousanguinc sister is not allotted a 

not shnrers , 

(hilt ^eslalla^Ie^) Quraiiic sliarc when she co-exists with any 

(а) full or consanguine brother respectively,® or any 

(б) female agnatic descendant.'' 


[Tho full or consanguine sister is an agnate and takes a Quranic 
share, unless the customary heir is nearer than herself, i.e.., unless there 
is a nearer male agnate .surviving the deceased. Her share may abate 
under 8. 610 (1) She also becomes a co-rc.siduary with the brother when 


1 //•, '•on or -ODH -on how lo«.4i<.\vr. le- 
iiMied to hclow a< S. or '.s, etc. 

2 I r,, rather or father’' fothei ho'v ln.'li* 
'Opver, referred to hehm as F. or FK, .•'to. 

J iieltlier S, SS, .sSs, ete uoi F, FF. 
FFF, etc. Hiii't be 'iiriiMiiir. It Is oid.\ when 
none of ttiesc are .'iirMviug that .i lolluteral 
(e g , a brother) would lie the nearest male 
agnate or (in>tomai) heir, iiinl onlv In that 
ease that a eollaleral {r g , a sihtor) could b" 
given any right bt iiilieiit, coiislbtently with 
the geuerai prlneiple ttiat no relation remoter 
than the customary Iieir (‘aiaUt or nearest 
male agnate) inherits. Sec os 601, 6UI aliove. 
Ill a« ordain e thcrelore with tlie gcu«i-ally 
aeecptcd Hanali theoiy that tlic tme grand- 
fatlier is nearer tliaii the lirother, no collateral 
lan succeed if an.v true gmndlather is living. 

« Bail. 1. 688, 600 , MiiihnJ, 247 

» Bail. I 680, (f.l.) Main , Free., Inh., eases 
33, 46, 72 (1), 81 (2); cf. the case of daiigliter and 
son’s daughter . s. 613. When there are two 
nr more full sisters, the consanguine sisters 
do not get any share, and they can only be 
resldiiaries— whidi they ate, provided the con- 


sanguine brotlier in the nearest male agnate. 
But if tlie nearest male agnate is remoter than 
the (on.sanguine sister, the latter does not 
bcsime eo-re.sidiiai.v : B.sil. 1 680. 

6 l.e , when tlie full sister and tlie full 
brother eo-exi-v, the full sister becomes not 
tjuraiiic sharer, hut co-residuary • with the 
brother (who is Uie customary heir). Cf. t)ie 
rasp of t)ie daiighte- and sou co-e.\istiiig ; 
when tlie lull sister and consanguine brother 
eo-exist, the full sister is ncariy than tlie con- 
'anguine brother, hence .she becomes (in that 
ease) a shaiei ,and the consanguine sister becomes 
eo-residuary with the consanguine brother. 
In ease the full sister eo-exists with a female 
agnatic desceinlanl, the full sister hceomes re- 
siduary, excluding the consanguine brother. 

7 Bad ( c:rh : Minhnj, 247. When she co- 
exists wdh a female agnatic de.scendant, she 
becomes (()uraiile) lesidimry, ousting a male 
agnate leinoter than herself as was the case in 
Mehrrjnn v. Shajuili (1809) 1 Bom. t. K. .540, 
noted as illiiKtratlon (3) to s. 623, below ; see 
s. 621 (I) (fc), lielow, 
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the latter is the nearest male agnate and as such entitled to be rcsi- Section 617. 
duary : see s. 621 ( 2 ) below.l ^ 

The rights of the sisters are fully stated under s ^03 below, q.v.- and 
of. Quran, IV. 15, 16, 175, cited afti-r s. 604, above. 

<ii) Cnonaltx : V urine SlnterH mul Brnther^ ns ■si.nrrrn 

618. Where there is 110 (male or female) .‘ignatic »*»**« 

. ” and brothers as 

descendant, nor a male agnatic* ascendant surviving, 1 / 0 '■harer*. 
of the estate is allotted to the uterine sister orbiotiier as a 
Quranic share, if there is only one such brother or 
sister ; if there are two or more they are collectively 
allotted 1/3 of the estate as a Uuranic share and divide 
it amongst themselves, males and females siiaring in equal 
proportion. 2 

f The uterine sister and brothci arc cognates, they were therefore other riahts or 
not recognised by the customar}' law ; and they succeed only as sharers ami wsier. 
and not as residuaries ; but they may take by return under a. 625. 

Their shares may abate under s. ‘.‘>10 (1). Their children can share 
only as “ distant kindred ” : s. 626.] ' 

See the footnotes to the last section. 

The uterine sister and brother share in equal proportions because Keason why uterine 
they are both newly entitled : the uterine brother is not an agnate : (he share eqn'aiiy!*^'^^ 
brother’s rights are not older tha.n the sister’s, and he cannot therefore 
claim a larger share, as a male agnate can when he has a female 
agnate placed on a footing of equality with him (as co-resifluary) 

BIGHTS OF UTERINE BROTHERS AND SISTERS. 

1. Neither the uterine brother nor sister takes any portion of the iiiKhts of 
estate if the customary heir is an ascendant or descendant, or if there brothers anu 
are any agnatic descendants : this is in accordance with the general sisters, 
principle that no person remoter than the customary heir is allotted 
a Quranic share. 


t The paragraph in f ] is added for the 
greater convenience of those who consult this 
work as a book of reference ; the paragraph 
should be omitted by the reader when the chapter 
is being perii»ed in its ))roper sequence. 

t Bail. 1. 689, 600. Macn , Inh. Free., CH.se 73. 
The uterine relations cannot succeed unless 
they are nearer tlian the customary heir, or 
nearest male agnate, f.r , there must he no 
^le agnate amongst either the descciulitnts 


or ascendants. They are also excluded by 
female agnatic descendants apiiarcntly be- 
cause then the share allotted to females nearer 
than the customary heir l.s taken up by the 
female descendants, and none is left for tlu* 
uterine sister and lirotlier. .So where there 
was a daughter and a uterine sister, the latter 
was held to be excludwl : Mothooramuth Mo- 
V Btiniff \h Khmi (1870) 1 1 W. R. 

3.-.0, 
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S EOTroN 618. 2. If the customary heir is a collateral, then (provided that there 

are no female descendants) the uterine brothers and sisters become 
Quninic sharers, and 

(a) if there is only one of them, he or she takes one-sixth of the estate ; 
(ft) if there are two or more, they divide one-third of the estate amongst 
themselves equally irrespective of their sex.^ 

RpaDon wh.v The uterine brothers and sisters were never eligible for suecession 

eamiUvr*^*^ under the customary law.* Both being introduced for the first time by 
the Quran, they divide the Quranic shares allotted to them equally in 
accordance with the principle that the difference (if any) between the 
qiiantum of the estate taken by males and females has reference not to 
their sex, but to the fact that the males had old-established rights, and 
the females were newly introduced. * 


(111) No CoHatcrul remoter than Ulster m u Hharer, 


Slater remotest 
sharer 


Niece does not 
iiilieril as 
sharer or 
resiiUmry. 


619. No female collateral ‘ remoter than a sister or 
brother inherits under Hanafi law as a sharer.*^ 

Such females can inherit only as “distant kindred " and only in 
the absence of all such blood relations as are competent to be sharers or 
residuaries.® ITius a niece, or .tny other female relation remoter than 
a niece, or any uterine relation remoter thait a uterine brotlu^r or sister, 
is excluded from inheritance if there is any male agnate liow remote so- 
ever. In this regard, however, the niece, etc., are on the same footing as 
the nearest cognate, e.g., the son of a daughter, who is similarly excluded. 


KULES DETERSHNINa PBIOBITIBS AMONGST FEMALES FOE BEING SHARERS. 


Son’s dftHBhter. The rules of priority as Quranic sharers are similar in the case of 

female agnatic descendants and sisters ; the mother and other female 
ascendants are kept in a category of their own : 

(1) Daughter, (being the nearest female agnate and 'there 

being no son) is entitled to a share 
of 1/2 ; two or more taking 2/3. 


1 Sirajia, JO 

s III Euglaiid, by the old law, the hiUf blood 
could not inherit, but now It Is provided bv the 
InherltaiiceAct, (183.3)3*4 Will. JV c. 1(J«, 
s. 9 “ that any person from whom descent Id to 
be traced by the half blond shall be capable 
of being his heir,” Gooileve, “ Itcal Pnipertv.” 
(1897, 4th cd.) 149. 

3 See coiiiinent to s. (M)4 (toiirth heail), and 
fos. (114. .above. 

* No iiwtlc iolluter.ll except the iiterini- 
brother is a sharer. Nor arc any male ag- 


nates sharers, with the bole exception of the 
lather or true grandfather who Is a sharer 
when he Is not the nearest agnate (or custom- 
ary heir), i e., where he co-exlsts with descen- 
dants. Cl comment to a. C14, above. 

Nor do ihey become co-reslduarles with 
the nearest male agnate (or customary heir). 

8 Which terms together include (a) all male 
agnates. (6) icmale agnates not remoter than 
the sister (sec last note), (c) some cognates, »/«., 
(I) some of the true grandmothers, (il) uterine 
sisters and biotbefs. 
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(2) (Son’s daughter,^ her rights liable to be reduced to 1/0 by (Smction 01 

presence of(l). 

(3) iSon’c son’s daughter * . . bears samerclation to i ?),as (2) bears to( I ). 

(4) Mother her share liable to be reduced by existenc 

ia) of (1), (2), ,.i (3), or 

(6) of two or mere, of (.>), (6), or (7). 

(o) Full sister,* becomesresiduaryif (1),(2), or (3) exists. 

(0) Consanguine sister,*... . bears same relation to (0). as (2) 
bears to (1 ) 


(7) Uterine sister and f i * i j 

iiterine brother,*.. S 

The female descendants, ascendant.'^ -ind collaterals, it will thus Ik. loj-'iiuor 
seen, really form one series, ami their rights depend on each other’s. „„(| 

notwithstanding that (he rules relating to the female ascendants and 

^ (III I'luli 

collaterals do not follow exactly the analog^' of tho.se relating to other 
dcsccndante. 


( iv ) Anomalous or Exceptional Cases. 

620. The grandmothei and the sisters and brothers 'y>uiiiiiioti.er 

^ hrotherf) and 

under certain circumstances take rights (referred to inswtws: 
s. 624, below), which are neither those of pure sharers nor ngiiti,. 
of pure residuaries.^ 

THK INCKB.VSK OK * • VUK.’ 

It will be remembered that the sharers take each of them theif res- 
pective fraction of the estate, and if all the fractions added together 
exceed unity, and therefore cannot be satisfied in full, the fraction to 
which each sharer is entitled must under s. 610 (1) above abate ratcably, 
and that this process is called “increase” or ‘*aul ’ in Aral)io.3 As 
for instance * if a man dies leaving his widow, two daughters, father and 
mother, the shares are 1/8, 2/3, 1/6, 1/6, resiiectively, making up a 
sum total of 27/24 ; and the common denominator has to be “increased” 
from 24 to 27, so that they take respectively 3/27, 16/27, 4/27 and 4/27. 

Sections 621 to 626 deal with oases where not only do the shares 
not exceed unity, but where after satisfying the sharers in full, some 
residue is left, or where there are no sharers at all. 

1 It io asoumed in these caoee lluit the J Kail. I T13; h. UIU (1). alKiM- 

nearest male agnate (or customary heir) is re- a The Khalit 'All had. to dciidc a caftewlicri! 

luoter, the suTVivoti. were as alM)M> stated, and the case 

i These cases are referred t« lu detail is referred to as the tniinbaryn, mimhiir meanlne 
under s. 623 ill. (22) (tlie ease 01 Uimanuya)’, pulpit. Sec aKo ». 023, Ms. (10) to (20) 
and BCd s. 021, below. 
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SisciioN 621. § 5 . — The Residuaries : The Second Class of Heirs. 

(1) Persons wlvo inherit as Residuaries. 

Kesiuuarics-. 621. The lesiduG of the estate (if any) left after the 

Quranic sharers have been allotted their shares, devolves 
upon the following persons, — 

(1) The nearest ^ male agnate or agnates, - subject to 
clause (h) of sub-section (4), below ; 

(2) such female agnatic descendants as are — 

{a) in the same line as the nearest male agnate, or 
(6) intermediate between the nearest male agnate, 

and the nearest female agnates, provided 
that the nearest male agnate is a descendant ; 

(3) [ the mother to the extent referred to in s. 615, 
above ;] ** 

(4) full or consanguine sisters in either of the follow- 
ing cases : — 

(а) when the brother (full or consanguine respec- 
tively) is the nearest male agnate, or 

(б) when the nearest male agnate is remoter than the 
full or consanguine brother (as the case may 
be), and there co-exists with the sister any 
female agnatic descendant.* 

Kemote idaie [A male agnate, however remote, ia eompetent to inherit as re- 

aauai«B. Hiduary. * He may, however, bo excluded in one of two ways: (1) If 


1. Male aisiiati-ii, 


II. Female 
agnates, — ’ 

(d) (Icscendauts, 


(0) aaceudaiits, 


M cullatctuls. 


Sistct as 
residuary. 


I See s. 622, as to the order of priority. 
i Mate agnate- (.ustouiary botr, e. d- the 
paternal uncie’s son is a residuary, but not the 
maternai iiaif uncie ; Sued Mi v. AH 

[1886] 5 All. W. X. 277. As only the nearest 
Bueceed, a pre-deoeased son’s son is exelnded 
by a son : (MooUa) Kamm v. (MooUa) Abdul 
Hahim (10U6) 33 Cal. 173 , 32 l.A. 177. 

s A inotlier is not strictly a residuary. She 
is included here to complete the tiuee dlvudons 
of relations— descendants, ascendants and 
collaterals. The law is coinpletely developed 
only in the ease of descendants. 8ee comment 
to s. 015, above. 

a Meherjan Begam v (Natmb Uw) Nuru- 
dm (1899) 21 B«)m. 112. TlUs is the only cir- 
eumstance in A«hieh the customary belt (t.e., 
the nearest male agnate) Is deprived of the 


right to succeed to (tlie residue ot) the estate , 
In order that he ndght make room lor auotlier 
relation. In all otitcr cases be is allowed to 
remain the nominal residuary, though in many 
cases there may be no residue left. 8ee nn. io 
8. OIM (1) (d) and s. (110, above. 

Thus see Rahim liakah v. Muhammad 
Hnaaa (1888) 11 All. 1, (the lather’s paternal 
cousin); Muhidia Ahmid Khan y. Muhammad 
(1862) 1 Mod. ir. C. K. 92 ; 1 Ind. Jur. (0. S.) 
132 (agnatic descendant of paternal great grand* 
lather); Suud Shmvkut AH v. Ahmud AH, 
(1807) 8 W. It. 39 (descendants of paternal 
grandiatber’s brother are residuaries, and thus 
exclude such grand daughters as are cognates) ; 
Mahomed lianeef v, Mnhomfd (1874) 21 W.A. 
371. A'INt of the male agnates Is given In 
B 023, below. 
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a mlo agnate nearer than him survives the decea8i‘d, the uearci will Section 621. 
exclude him ; (2) if he is remoter than a brother, and if a sister co- 
exists with a daughter (or son’s daughter) then the sister becomes 
residuiry and the remoter male agnate is excludul Female agnatic 
descendants and the full and consanguine sisters are com]ietent to be 
rcsiduaries, but no females remoter than the sistei-s are s<> competent. of 

TJxc whole o.stato is taken by the rcsiduaries if theie is iir> sharer.] 

With reference to the provision contained in s. 621 (4) < Uiuse [h), wh.n 
it -should be remarked that the si.ster must, on principle, be ji \en somt* 
portion of the inheritance in cases where the customary heir < or the nearest 
mile agn-ite) is remoter than herself.* For !he principle ujulcrlyi'.g tlie 
Quranic amendments of the customary law is to jirovide for lliose who 
are nearer than the customary heir : -uch i>rovision might have taken 
one of three form.-j : 

(1) the sister might have been given a Quranic shave, or ^iie nw> iiu\f 

(2) .slic might have been m-ide co-residuary with the customary uo-rotiauttrx 
lieir, notwithstanding that the latter is remoter than herself,- or 

(.‘1) .she might have taken the place of the customary heir, excluding 
him from the residue. 

The last course is the one actually adojited, in order to provide for 
the sister when she co-exists with a female agnatic descemlant : It 
this course hail not been adopted and the sister had been made a Quranic 
sharer, tlion .she would have ranked ' pari passu ’ with the descendants, 
and might have been the means of abating the daughter’s share by 
■ ’aul.’ The second alternative, of making the sister c</-rosidnary with a 
remoter male agnate, was also rejected, though following it would have 
made the sister’s rights analogous to those of the sou’s daughter, but 
the rights of the male descendants were probably considered loo impoiT ant 
and well established to bo ousted ivhereas a collateral could be excluded 
more easily, to make room for a nearer I'laiimtnt. It is at iho same time 
less likely that the law should develop harmoniously in regard to 
collaterals, than in regard to descendants, w'ho must succeed in the far 
greater number of cases ; wliile the necessity for providing for a larger 
number of claimants must also necessitate new modes of succession 
when the collaterals succeed. See the comment to s. 623, below, 

2iid and 3rd heads . 


1 See 8. 604, above, and eecond head of 
rommont theteto. 

2 As liappens when a nearer female descend- 
ant iMicomes co-residuary with a yemotcr female 
descendant. See s. 623, and comment thereto. 


a The Sunni iiiterprelatlou ui tlic law is here 
referred to; in Sliiah law the nearer female 
whether agnate or connate excludes the remoter 
male, agnate or cognate. 
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inheritance: sunni law 


Section 622 . 
Priority, 


1. Descend- 
ants. 


2. Ascend- 
ants. 

3. Collaterals. 


Descendant 
of nearest 


preferred. 
Descendant of 
same common 
ancestor 
preferred if 
lie is nearer 
to him. 

FuU blood 
preferred to 
coneanguine 
relations in 
tlie same line. 


{2) Priorities amongst the Residmries, 

622. For the purpose of inheriting as a residuary, 
priority amongst male ^ agnates is given in accordance with 
the following rules, ^ — 

(1) Descendants arc preferred to both ascendants and 
collaterals.® 

(2) Ascendants are (subject to s. 624, below,) preferred 
to collaterals.* 

(3) Amongst descendants and ascendants respectively 
those between whom and the deceased the fewest degrees 
intervene are preferred to the others.'* 

(4) Amongst collaterals, — 

(а) The descendant how low soever of a nearer common 
ancestor® is preferred to the nearest descendant of a 
remoter ascendant.*^ 

(б) Where two or more collateral relations f>f the 
deceased arc descended from the same common ancestor, he 
is preferred who is nearest to the said common ancestor.** 

(c) The full blood relations are preferred to the 
consanguine relations in the sanie line, i.e,, where two 
or more collateral relations of the deceased are descended from 
the same common ancestor, and are removed by the same 
number of degrees from the said common ancestor,® and one 
of them has both the male and the female ancestors in common 


1 As ri'Bards fciniilfs, see (-oittineiil . 

* <'f. Bail. I. «86, («. 005, 696; Mmhiij. 

24A (Bk. S8, g. 3). 

a E.g , a 8011, Of gramlson or great Kranilson 
IS iireferred to, niiil <’M*lii(les, the fatlier (and 
a fortiori, Hie gramlfatlier) from tlic resulnc. 

a E g., the great gramlfatlier is preferred to a 
lirother. On tliis point tlierc may liave iiK-ii some 
dilferenec in tlie various pre-TslainIe rustoms. 
Aceordiiig to gome the brotlier (as the non of the 
grand fatlierX was, it seeina, preferred to the great 
grandfather The eombinations must l»ve exist- 
ed 80 seldom tlut there can be little to surprise 
us in the eiistoms not being quite uniform. 

■X K.g., a son Is pteiened to a grandson; 
and the father to the grandfather. 

6 By " common ancestor " is meant ttie 
nearest paternal ancestor of the propositus, 
from whom the claimant can also trace desceut. 


"i K.g , ¥, tile fatlier of tlie pioposiluB, is the 
common niiecstor of the proiiositiis, and of B, 
his brotlier, and also of nil descendants of B, 
as, for Instanee, of B'a son’s son (B8S). On 
the other iiand, tlie anreslor who is common to 
Uic propositus and ins uncle, is the grand- 
fatlier of tlie propositus (FF). So BSS is 
preferred to tlie uncle. See Macn., Free., Inli. 
easi's 2, 20, 29, .l.'i, S3. 

" E.g., the l>ri>tlier is preferred to the 
nephew, as I, lie brother is one degree from the 
father (the eniiimnn ancestor^ ; and the nephew 
is two degrees from lilm, being tlie fatlicr’s 
son’s son, Macn., Inh., Free., case 26. 

9 I.e., 11 the claimants are, all of them, 
either sons, or grandsons, or great grandsons, 
etc., of the common ancestor. (1817) East’s 
Notes, Case 66, Bup, Covbt, Cai.; Macn., Dig., 
Inh., No. 6. 
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with the deceased, while another has only the male ancestor Section 622. 
in common with the deceased, — then the former is preferred. ^ 


III cv^ry case the nearer excludes the more i emote, so that tliepndcecased 
son excludes a predeceased son’.s son (t.e., {irandsou of <he 

tus), and the father excludes the grandfather, tlie hrotlier excludfs iieir descpud- 
the nephew, or uncle;* and the residuaries nia\ he enumfrated in*" 
their order of priority,* as follows : — 


Residuaries in their otvn right.* Residuaries Ly or wiih o lotlnr.^ 


1. Sons. 

2. Sons’ sons. 

3. Sons’ sons’ sons, etc. 

4. Father. 

6. Father’s father. 

0. Father’s father’s father, et<-. 

7. Full brotliers. 

8. Consanguine brothers. 

9. Full brothers’ sons. 

10. Consanguine brothers’ sons. 

1 1 . Full brothers’ sons’ sons. 


Daughters. DihfendantH. 

Sons’ daughters. 

[Son’i daughter may be residuary 
though there is no son’s son ] 

Sons’ sons’ daughters. 

IA$ abort, mtitatis mutandis.] 

I Mother] ® Ascendants. 


Filll sisters. 

IFuU sister may be residuary though 
there is no full brother.] 
Consanguine sister. 

[.t* abort, mutatis mutaiulis ] 


Oollaterals. 

(i) Descend* 
ants 

of father ; 
brothers 
and their 
descend, 
ants. 


12. Consanguine brothers’ sons’ sons, etc. 

13. Father’s full brothers. 


> In other words, the descen<Iaiit of a full 
brother of the deceased is preferred to the 
descendant of consanguine half brother ol the 
deceased (both being In the same line), and the 
descendant of a full brother of an ancestor of 
the deceased, is preferred to a descendant of 
consanguine brother of the same ancestor of the 
deceased (both being in the same line). B.g., 
the full brother is preferred to the consan- 
guine half brother ; cf. a. 01, above. One who 
has only a female ancestor In common is not an 
agnate, and cannot compete with agnates. 

> Sir n. Wilson points out that, in not re- 
cognising representation, Muhammadan law 
differs from Roman and Hindu law and from 
systems allied to the former. He also quotes 
an interesting anecdote from Jenk's “Law 
and EolUlcs in the Middle Ages, " p. 0, In which 
it la stated from the Saxon Annalist Widerkiud 
that Otto the Great of Oermany had to adjudi- 
cate ill the 10th. century after Christ, upon the 
point lylietlier grandolilldren should inherit with 


their uncles or be excluded by tliem. It 
was proposed that the matter shiuild lie ex- 
amined by a general assembly lonvoked for 
the purpose. But the king vas unwilliiiR 
that a question coneerning the ilifference ol 
laws should be settled by an appeal to numbers. 
So he ordered a battle by champions and victory 
declaring Iteelf lor the party which repre* 
sented the claim of the grandchildren, the 
law was solemnly declared in tliut sense.'* 
a Bail. 1.001. 

• These are all male agnates, i.e ., the ‘asaba, 
who were the customary heirs. 

5 J.e., female agnates, being co-residuaries 
with the male agnates who are mentioned in 
the first column of the list ; they are sometimes 
referred to (in this work) as Quranic resldnarles, 
to show that their tights arise under the Quran 
0 The mother is not a residuary ; but she 
occupies an anomalous position; see comment 
to 8. 01.5, above. 
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Suction 622. 

(il) Oesceud- 
aiita €,t 
Kiand- 
rather : 
uncles and 
Ihelr dcs- 
lendants 


14. Father’.s conHanguinc brothers. 

1.5. Father’s full brothers’ sons. 

1 6. Father's consanguine brothers’ sons. 

17. Fatlier'.s full brothers’ sous’ sons. 

IS Father’s consanguine brothers’ st»n.H’ sons, etc. 

1 9. Father’s father’s full brothers. 

20. h’ather’s father’s consanguine brothers. 

21. Father’s father's full brothers’ sons. 


(nil neaceiid- 
auts nf 
Kreat 
»trniid- 
rntluT. 


22. Father’s father’s consanguine brothers’ sons, etc. 

The list given above will lie found to agree with the list in columns 
A and B of tlvo large table of sharers and residuaries, giv(‘n in this 
chapter, from which will al.so appear who are the jiossilile sharers 
entitled (o take Quranic shares, in priority to each of the above- 
merit ioned res iduarics. * 


l'>inal« 
agnati-H 
imt compart tl 
with each 
other tlicir 
rixhti us 
residuaries 
depend on 
their iKieitioii 
rclutivclv to 
the customary 
heir. 

Statement of 
rishte nf 
females to be 
re'lflnanes. 


The rules of i»riority in the section are restricted, it will be observ- 
ed, to tlie relative elaim.s of male agnates. When female agnates come into 
competition with each other a.s regards the residue, 1 heir riglits depend not 
u])on a comiiarison of their proximity with each other, but u])on their res- 
liectivc positions relative to the customary heir, or nearest male agnate.® 
'I’his will apifcar from the following statement of the conditions on •which 
female agnates succeed as residuaries : 

No female (agnate®) inherits as a residuary except 

1. When she is in the same line with the nearest male agnate 

(she is then a residuary,^) or 

2. When, being a descendant, she is in a nearer line than the 

nearest male agnate, provided first that the said nearest 
male agnate is a descendant,^ and .secondly that I here are 


1 Thus (a) tlie .sons get the re.sidue subject to 
I he shares of husband, or wife, father (or true 
Krniidfiither) and mother (or true grand- 
mother); (6) Pons’ sons subject tothe saidsbares 
.Hid to that of daughter; (e) Sons' sons' sons 
Slid father or grandfather, subject to the said 
-hares, and to that of the sons’ daughters; 

(/) Full brothers subject to the said shares, and 
fo that of uterine brothers or sisters, — but 
see tlie case of Himartya, s. <S23, ill. (22), 
(e) Consanguine brothers and alt later agnates 
-ubject to all these shares asid to tliat of the 
full .sister. 

2 Thus, (<0 if there is a daughter D, and son’s 
daughter SD, the right of either of them to suc- 
ceed as residuary does not depend on their res- 
pective proximity to the deceased, but on the 
flliestioii wheihcr the nearest mgle agnate 


(or customary heir) Is in the same line with 
D, or SD, or some one else. (6) So with /> 
and SD, if there were a father, the father would 
be residuary ; (c) and if there were D, SD with 
a brother and sister (and no other claimant) 
then the sister would be residuary. 

> Cognates (whether male or female) do 
not Inherit as residuaries in any case. They 
take, either («) by “ return " which can occur 
when those alone exist who are sharers, [viir., (1) 
true grandmothers and (11) uterine brothers 
and sisters], or, secondly, (6) they (cognates) 
inherit as distant kindred, see s. 026. 

♦ Except In the case provided by s. 621 (4) 
ib), above. 

•> If the nearest male agnate Is other than 
a descendant, the female descendants may he 
sharers, but espnot be reslditarlcs. 
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other female deaeemlants nearer than the claimajxt who are Section 622, 
Quranic sharers.^ 

a. The full (or failing her, the consanguine) sisti i may he residuary 
by herself, provided that there is a female descendant and no 
male agnate as near as, or ncivrer than, herself. 

Henco there are no rules rofeiTing to the relative prioiities ol females as 
residuarics. 


(S) Distnhulion of Estate (unong^t Keaiduaries- 


623. The residue of the estate' (whicli is left after Kesiduaries 
giving to the Quranie sharers their respective shares) 
is divided amongst tlie nearest ^ residuarics ‘ per capita ’ 

(and not ‘per stirpes’)-* in such proportions that each 
male receives twice as large a portion of the residue as that 
received by each female.^ 


Y ^ The claimant being as stated in the first lines of each illnslru ■ /i^unraiions. 

I lion, the estate will be divided as indicated below:-- 
(1) Two daughters joint share 2/3 

"I'O 5 2/9 


f9) 


one daughter ofa son® ) 

Widow share 


' I residue 7/8 


1/9 

1/8 

. ^ 14/24 
. I 7/24 


son 

daughter 

two brothers ® excluded. 

(3) Husband share 1/4 

two daughters joint share 2/3 

one sister residue 1/12 

son of father’s uncle .excluded. 


1 If there are no female degeendante in n 
higher line, she may be (a) residuary with 
male agnatic descendant, in her own line 
(provided he is the nearest male agnate;, or 
(fi) sharer, provided the male agnate is remoter 
than herself, whether or not be is a descendant 

2 See g. 622, above. 

a “ As, e.g., if there Is a son ol one brother 
and ten sons of anotlier, or the son of one 
paternal undo, and ten sons of another, the 
property is to be divided Into 11 parts of which 
each takes one part.” — Ball. I. 092. Here the 
customary rule seems to be left unaltered. 

4 Bail. T. 687 (par. 2) ; MirUiai, 248, 219. 
The females take only liuif as much as the 


males, since (i) on the ground of proximity 
both are alike, (li) on the ground of old-establish- 
ed rights the male is pfAwr jure. Macn., Free. 
Inh, cases 37, 86; (1804) 1 S. D. A. (BkNO.) 
83 

^ Macn., Free., Inh., ease .^3, see furtlier 
Instances in first head of the comment to 
s. 023. 

6 (1803) 1 8. 1). A (Beno.) 68 (.Macn. Dig. 
Inli. 21). 

7 Meherjan v. S/iajadi (1899) 1 Bom.L.Il. 549. 
The Court witli sniier-ahunilunt caution left 
undecided what part of the estate the 
sister took as residuary, but that question 
admits of no doubt. 
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(4) Widow shire 1/4 

six full brothers ^ 12/15 of 3/4 = 3/6, i.e., 1/10 each 


X 3/15 of 3/4 : 


consanguine brother ^ ^ ^ 

consanguine sister. . J 


three full sisters . S } 3/15 of 3/4 = 3/20, i.e., 1/20 each* 

(5) Full sister share 1/2 

uterine brother share 1/6 

uterine sister share 1/6 

consanguine brother ^ ^ S 1/9 

consanguine sister. . J ** i 1/18. 

(6) 'rhreo paternal uncles, residue 1/3 

three daugliters ^ ... ./ot/d sfuire 2/3. 

(7) Five grandmothers ..joint shoe 1/6, i.e., 1/30 each 

live full sisters .joint share 2/3, i.e., 2/1 5 each 

otie ])aternal uncle®. 1/6. 

(S) Daughter share 1/2 

six gran<hnother.H . . . .joint share. 1/6. i.e., 1/36 each 

four daughters of a son .s^rc 1/6, i.e., 1/24 each 

paternal uncle ® residue 1 /6 . 

(9) Four wives joint share 1/4, i.e., 1/16 each 

three grandmothers ...joint shire 1/6, i.e., 1/18 each 

twelve paternal uncles ® residue 7/12, i.e., 7/144 each. 

(10) (Six grandmothers . . . .joih shire 1/6, i.e., 1/36 each 

nine daughters joint share 2/3, i.e., 2/27 each 

lif teen paternal uncles 1/6, i.e., 1/90 each. 

(11) Wife* shure 1/8 

grandmother share 1/6 

two daughters joint share 2/3 

twelve brothers .... * C • .24/600, i.e., 2/600 each 

one full sister J I • • 1/600. 

The estate consisting of 600 dinars, the wife takes 75, tlie grandmother 
100, the tw'o daughters 400, and each brother 2 and the sister 1 dinar. 

(12) FourAvives® joint sluire 1/4, i.e., 1/16 each 

five grandmothers . , joint share 1/6, i.e., 1/30 each 

seven daughters .... pint share 2/3, i.e., 2/21 each 

nine consanguine sisters® residue 1/24 

(13) Father share 1/6 

mother share 1/6 


« Ball. 1. 710. 

t Bail. 1. 721 ; TIuh vaau la tailed the JJm- 
yit, liolu the aliiglc dliuir taken by the 


slater : uUu Uieudia from l)a‘ud-ut-Toj, who 
pruiiouiieud the deolaion 
■'> Bull. 1. 723 : This case la called Imti/ian 
01 cxauiiuatlou. 
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two daughtora . .joint. share 2/3 Section 623 

son’s sou I •( residuo these '''• 

son’s daughter ....^ ' '■‘I take n«»i Ming. 

(14) Six grandmothers, six full sisters and niiu? uterine sisters,'— 

Kero the shares are 1 / 6 , 2/3, and 1/3, i.e., the shares hav^e to abate by 
the common denominator being “ increase*!'* to 7, atidth*' 4iares ultimately 
become: grandmother 1/7, full sisters 4/7, ami uterine sistiss ;!/7 ' 

(15) Husband,® ongiml •ihnn 1/2 | Total of f i<hii''.l share 3/8 

two full sisters ,, 2/3 Vm ginal . 4/8 

mother — ., 1 / 6 ' ^ hares- H T} l/S 

(ir>) Grandmother original shat » I /it ^ / nhafrA slwr" 3/7 

full sister .. .1 o f \ 1^/7 

two uterine sisters „ „ 1/3 ^ ^ 

consanguine sister „ , 1/^6 ' I/7 

(17) Husband® original a r" I /2 \ Total of f abated share 3/8 

mother * „ 1/6 > onj/uifd < ., ,, 1/8 

two full sisters „ „ '2/ii ) shares -8:0 L „ 4/3. 

(IS) Husband original share \ /2^ ^abated share 3/9 

mother ,, „ 1/6 | Total of | ., 1/9 

full .sister ,. ,, 1/2 original ,, 3/9 

consanguine sister ,, ,, 1/6 | shares ] .. ,, l/<) 

uterine sister „ .> r/6j ,, „ 1/9 


(10) Husband''’ original share I /2'\ ... . , ^ abated share 8/9 * 

twoMlsWer, ’ „ 2/3)'“:'” ( „ „ 4/9 

two consanguine sisters. exeJuded 1 ^ 8 6/ 

two uterine sisters, original share I /S J ' '' abated share 2/9 


(20) The following case is called the " H.nn^dy.ili " Irom Hamza, who ‘Hamzw.* 


being questioned regarding it, gave these answers 


Survivtng According to Aba Accifr<ltaylo‘Ali According to Xaxl 

claimantt Bakr and Ibn Abbai 

3 grandmothers. .. sAurc 1/6 . .joint share l/ii . .joint share 1/6 

grandfather residue 5/0 ..residue 1/6 j 

full sister excluded . .share 1/2 V . .joint share 5/6 

consanguine sister.. . ..share 1/0 1 

uterine sister eccluded ..(.reluded ..excluded 


t (1SS:3)1S. u. A. (Bsxu.) «3 (.>Ucn. I)i!{. being Uio Msters 
Inh. *21). J Bull. I. 721: thw case U c.alleil the Mer- 

* Ball. i. 71’3 inintytih, luuiii'' occurred In the lime oi 

a Bail. I. 714. .Mcr.vaii 

♦ The mother takes 1/0, ami not 1/3 Ojere o B.nl. 1. 724, (the llamugiili ) : /aid’s view 
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inheritance; sunni law 


Section 623, (21) The deceased, X, dies leaving the father, F, the mother, M, 

Mamuuia. daughters, D, and Da ; and then Da dies. X’s estate would first 

be divided so as to give to the F and Jf, 1/6 each, and to D and Da, 1/3 
each. Then the division of the estate of Da depends upon whether X 
was a male or a female — viz., — 

(а) if X was a male, his father, F, would be the true grandfather of 
Da, and would (i) according to Abu Bakr exclude Da’s sister, D, from 
the estate ; (ii) according to Ziiid, the grandmother would take 1/6 and 
the residue be divided between the grandfather, F, and the sister, D, in 
the proportion of 2 : 1 

(б) if X was a female, then F would be a false grandfather of Da, 
and ho ^voul(l be excluded by M and D (viz., bj'' Da's true grandmother 
and sister, respt'ctiveiy, who would take first 1/6 and 1/2, respectively, 
and again the 1/3 residue by “ return 

• nimnriyaii’ (22) 1 f a womau dies leaving her surviving,— husband, mother ,utcrino 

‘ brothers, uterine sisters, full brothers and full sisters —the shares beii;g • 

husband 1/2, mother 1/6, uterine brother and sister 1 /3, there is no residue 
loft for the full brothers and sisters, and Abu Bakr and Ibn ‘Abbas and the 
Hanafi authorities aiiimrently hold that the full brothers and sisters take 
nothing. But Ibn Mas'ud, Zaid ibn Thabit, ‘Umar and Shafi‘i hold that 
the full and uterine brothers and sisters should all participate in the 1/3 
of the estate after the husband and mother have taken their shares.* 

‘ Kimrqa.’ (23) If a person dies leaving his • inothi'r and grandfather and a 

sister, the opinions us to the inheritance of the estate aie greatly divided, 
being as follows— 

(a) Abu Bakr: mother 1/3, grandfather 2/3 (excluding sister). 

(h) Zaid: • mother 1/3, grandfather 2/9, sister 2/9. 

(c) Ali : mother 1/3, .sister 1/2, grandfather 1/6. 

(d) Ibn ’Abbas (i) : mother 1/3, si.stcr 1/2, grandfather 1 /6. 

l8 expressed in tlie following somewhat obsuire dmiKhlers, Imi oik of them ilied, and left whom 
terms: "The grandmothers should have a she did lea m'," etc- 

sixth, the remainder to be divided between * Bad. J. 723 , Mmhaj, 200 (Bk. 28,) s. 6. 
the grandfather, the full sisters and the half This taM- i, lallcd the Mashraka (from parti- 
Bister by tlio father.” It is unlikely tliat ripatioii), or /limonyya, from, himar, an ass, 
such a strange cunjunetiun of heirs should beianse the full brothers In arguing that they 
present tliomsclves for the harassment of the ,, should be entitled to succeed with (and nut be 
Courts of British India. , excluded in favour of) their uterine brothers and 

t Ball. I. 725-726. This ease is called 3/ain- bisters, said to * Umar : “ Oh Commander of the 
6mah, the Ehalif Mamun (when lie intended to Kaithfiil, grant that our father was an ass, still we 
appoint a judge of Basra) liaving put it lo Yahya had one mother.” Afin/mj, 250, Bk. 28,8. 6; “In 
Ibn Aktum, having a low opinion of him. But thi8pnrtn uIarea8e,tho whole brother participates 
Yahya enquired the sex of X, thus showing along with the two uterine broOiers or sisters, In 
that he knew Oie law, and was selected foi tlie ' he thinl assigned to them by the Koran ; but. If 
appointment. Ihe facts of the case aic stated in these eireumstanees, It is the case of a half 
very m.ieh more cryptuaUy in the J-atewoMtew brother on the father's side and not a whole 
piri; “ This was a ease of two parents and two brotJier, the half brother Inherits nothing." 
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(e) Ibn* Abbas (ii): mother 1/3, sister 1/3, grandfather 1/3. Section 623. 
(/) ’Umar agreed with Ibn ’Abbas : (d) above.* 

TABLE OF DESCENDANTS SHOWING RESIDUAKIES, SHARERS 
AND DISTANT KINDRED IN SUNNI LAW. 


Thfl shaiers and t<‘Bldiuirle!i an Indicated by heavy (ype letters, e.g., s, S. S, SO 
N-B.— All the leat (enclosed Ini 1) are “distant kindred” 

I Italk letters are used to refer to females. 


PROPOSITUS. 

I 


I I 

SS SD 

SON’S SON. SON'S DAUaHTEii 


SSS BSD [SDS] 

SON’S SON'S SON’S SON’S SON'S 

SON’S DAOOHTER. DAnOHTER’S DADOHTBB’S 

RON. SON. DArCHTKB. 


[is] 

DADOHTEjl’S SON. 


[siuj [oisj [d1)S] 


D.AVaBTES’S 

SON’S 

SON. 


DAnOdTER S DAUGHTER’S 

SON’S daughter’s 

DAUGHTER. SON. 


[ddId] 

daughter’s 

daughter's 

daughter. 


Ss. 612, 613, 617 and 618 state the rights of female descendants, SUMHART Of 
and the sisters, as Quranic sharers. Their rights as (Quranic) residuaries momT*** 
are included in the present section. 


1. niOHTS or OAUOHTEBS AND FEMALB AGNATIC DESCENDANTS. 

1. Where there are female descendants® in the same line as the i. whenoqnai 
nearest male agnate or customaiy heir (and this implies that the customary 

heir is a descendant), they always become Quranic co -residuaries wiuh customary 

him, taking the residue (if any)® in such proportions that the males get 

twice as much as the females ; duary with 

2. Where there are female descendants • who are nearer than 2. when near- 
the customary heir— which may happen by the customary heir being 

either (i) a lower descendant, or (ii) an ancestor or (iii) collateral, (there heir, she is 
being in cases (ii) and (iii) no male agnatic descendant), — the rights 
of the female descendants are as follows : — 

(a) The female descendant or descendants* in the generation 
nearest to the deceased® becomes or become Quranic 


1 TiftH I, 724. Owing to the difference of there were any residuary , be would get nothing, 

opinions this case is referred to as the Eharqa, * Only agnates are referred to. 

which means unsettled point. ^ the daughter, or failing her, the 

> Only agnates are referred to. daughter of a sou, then the daughter of a 

s There may be no residue, e.g., in s. 623. itt, son's sou, and so on. 

(13) and In any of the ill. 14-18 to s. 023, if 
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Skction 623. 


— unless 
where 
share of 
daughters 
exhausted 


In which ease 
she becomes 
ro-realduary 
with a lower 
male agnatle 
descendant 


/Ihitirationii. 


1 PaughtcT 
and son. 


2 . Daughter 
and son’s 
sou. 


3. Daughter, 


and son’s 
daughter 


sharer or sharers (taking 1/2 or 2/3 of the estate according 
as there is only one or more than one), 

(6) If there are such female descendants in more lines than one — 

(i) those in the generation nearest to the deceased take the 

Quranic share 1/2, if one ; 2/3, if more ; 

(ii) if there is only one in the first grade then she takes 1/2, 

leaving 1/6 to those in the generation next in proximity 
to the deceased ; 

(iii) if there is any in a grade intermediate between the grade 

of those who are entitled to the Quranic share and of the 
customary heir, — ^then she becomes Quranic co-heir with 
the customary heir ; provided that the customary heir 
is a descendant.^ 

The rules may bo re-stated in the following terms — 

1. The nearest female descendants * become Quranic sharers ; pro- 
vided that they are nearer than the cifstomary heir. 

2. Those female descendants® who are in the same generation as 
the customary heir, become not sharers, but co-residuaries with him. 

3. Female descendants® intermediate between the two classes 
above referred to, become co-residuaries with the nearest male agnate, 
provided that he is a descendant.® 

Tliese rules will become clear through illustrations : 

Thus if P dies leaving — 

1. S * and D ’ — 

S is the customary heir, and D, (being in the same line as S) will be 
(Quranic heir, or) residuaiy with S, D taking 1/3 and S 2/3. 

2. If there are D and SS,< — 

D is nearer than SS, the customary heir, and will consequently take 1/2 
as Quranic sharer, leaving 1/2 to SS. 

3. If there are D, SS and 8D , — 

D will take 1/2, and SS and jS^Z) will take the other half in the proportion 
of a double share to a male and a single share to a female ; f.e., SS will 
take 1/3, and SD, 1/6. 


I It Is only the nearest male agnate (or 
customary heir) who Is a descendant, that her 
intermediate position becomes clear. If, e.g., 
there are two daughters, J> and Da, with SD, 
and SSS, then D and Da take their 2/3 and SSS 
takes the residue, making SD (who is clearly 
nearer than himself, and ought to inherit as 
much as he) cu-residuary with himself. But 
if Instead of SSti there were F, a father, or 
eyeii B, a brother, the Intermediate position of 


SD is lost sight of, and she does not inherit. 

* Only agnates are referred to. 

s Bail. I. 687. 

« S stands for “son” or “son's": thus, 
S S means son’s son. 

s D stand for ’’ daughter ” or “ daughter’s" 
e.g , DD means daughter’s daughter, DM 
daughter’s son, DDS3 daughter’s daughter’s 
son’s son. 
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4. If there are SS and two daughters, D and Dk with SZ), — ' Section 022 

D and Dk will take 2/3 between them (1/3 each) leaving 1/3 to be * 
divided by SS and SD (i.e., SS will take 2/9 and S/i 1/9). 

6. If there are D, SZ) and SSS, — j 

Z) takes 1/2 as Quranic sharer, leaving 1/6 as the Quranic sham to SD, 
and the residue of 1/3 to SSS. 


Two 

dauRtiterg, 

hon’s 8on 

and son's 

daughter. 

daughter, 

son’H 

daughter, 


6. If with D, SZ) and SSS there .are other daughters ol a son's -.on 
viz., SSZ), SSZ)A, SSZ)b. then D and SZ) will take 2/3 between them (i.e., 

D 1/2 and SZ) 1/6) and the residual 1/3 will Oe divided jinongst SSS, 

SSZ), SSZ)a and SSSZ)b; SSS taking 2/15, the other three 1/15 ea^-h. 

7. If there arc Z), SZ), SSZ), SSSS, and SSSZ), then, — 7. 

the last becomes Quranic co-licir with SSSS, and takes the residue with 
him, Z) and SZ) take tlioir Quranic shares aggregating to 2/3 ; but 
there is no Quranic share for SSZ^ in the third generation, though SSSZ) 
in the fourth generation succeeds as residuary (Quranic co-heir) : To 
remedy the exclusion of SSSZ), she i.s made Quranic residuary (co-heir) 
with SSSS w ho i.s not in the same lino, but in a lower grade than herself, 

8. In the same manner if there were two daughters, Z) and Dk s. 
with SZ), SSZ), SSSS, SSSZ), then,— 

D and Dk take the 2/3, SSSS is the cusitomsiry heir with wlioni not 
only SSSZ) (who is in the same- gratle as himself) but also SZ) and 
SSZ) in the higher grade, become residuaries or Quranic heirs. 

A learned author draws attention to the rule illustrated by the last intermediate! 
two cases mentioned above, referring to it as anomalous, and suggesting 
enquiry whether it really represents the deliberate intention of the Hanafi become 
lawyers, being, according to him, the solitary exception to the rule thal with lower 
amongst claimants of the same description, the nearer excludes the more “*** asnates. 
remote.' Ho then .says that though a male in a lower generation may 
succeed with a female in a higher, but that the case of “ females in different 
generations being equalised with each other, merely because they are 
all potentially equalised with a male in a still lower degree, is a tliffereiit 
matter.” This criticism is based on the assumption of there being 
only one iirinciplc governing these rights, viz., that the nearer claimants 
of the same description {viz., Quranic sharers) exclude the remoter, — 
but in reality there seems to be another, perhaps oven more important, 
principle, based on a consideration of the fact that the proximity which 
the claimants bear to the deceased, is greater than that borne 
by the customary heir. In other words, the customary heir (or the 


BO II. 

The same 
With son's 
son’s 
daughter. 


Daughter, 

daughter, 
son’s son’s 
daughter, 
son's son’s 
sou’s sou 
.ind his 
sister. 


T«o 

daughters, 
and tlie 
same. 


I Wilson “ Anglo-Muliamiiiadau Law," '.2U8. 
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Sbotion 623 . 

Principle that 
females nearer 
than customary 
heir should be 
provided for. 


Anomaly of 
excluding 
females who 
arc nearer 


Explanation 

■nggested. 


nearest male agnate) being recognised as having the right to inherit, 
it is provided that those who are nearer than the customary heir should 
inherit a {portion : on this principle all those female descendants who 
are nearer than the customary heir ought to inherit, notwithstanding 
that some of them may be nearer than others. It is only on this last 
principle that when a daughter, mother and sister co-exist with a brother 
or remoter male agnate, all the throe females are entitled to succeed 
although the daughter is nearer than the mother,^ and they are both 
nearer than the sister. An exception to the principle so stated may, no 
doubt, be found in the case of the mother and true grandmother, only 
the nearest of whom can be the sharer, and the remoter does not parti- 
ciiMite in the estate in any form. The case must, however, bo extremely 
rare when a deceased person dies leaving him surviving such a combination 
of ancestors as would require a comparison of their relative priorities, 
and it is not to such unusual cases that we must turn for discovering 
the principles of the law. In the case of the female descendants, the 
law is most frequently called into operation, and is most likely to be 
developed in accordance with principles. 

Tliese remarks are, however, not made so much to minimize the 
Interest attaching to the criticism above referred to, but rather to show 
the ground on which the existing law is based, and the analogy it bears 
to other rules, though the analogy may not have been strictly followed in 
every case. However that be, when the whole scheme of the Quranic law 
is considered — ^which is to provide for those who were excluded by the 
customary law owing to an extremely crude notion of kinship — 
the anomaly seems to lie not in that portion of the interpretation of th e 
Quran which provides that female descendants who are nearer than 
the nearest male agnate should succeed with him, but in the absence 
of such a provision in the case of female ancestors and collaterals, and 
in the restriction of this principle (e\en in the case of female descendants) 
to cases where the nearest male agnate is also a descendant. In these 
regards the Shiah authorities have taken a different view. 

The explanation of the restriction last referred to seems to be, that 
though when the claimant and the customary heir are both descendants, 
the greater or lesser relative proximity of each to the deceased can be 
perceived immediately, yet it is no longer easy to say that a female 
descendant is nearer than an ancestor ; and if the relative proximity of 
a female descendant and an ancestor is subject to doubt, the same doubt 


1 Subject, of courae, to Qu»u, IV. 12, cited in comment to e. GOl , above. 
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seems to bo present when a female descendant has to compete with Section G23. 
a collateral for whom a share has been ordained in the Quran.* 


2. SUMMAllY OF FULL SISTER’S RIQHl 


Where the nearest male agnate is nearer than tlie sister (i.c., where FuLtstbiKEs. 
the male agnate is a descendant or collateral) it m«d hardly be rcpcatini 
that the (full) sister cannot succeed.* She can succeed only if there is no 
male agnate nearer than the (full) brother. 

1. When the nearest male agnate is a brother, the sister becomes •''» w-rpsi- 

co-residuary with him.* wai. 

2. When he i.s remoter than the brotaer, then the sisters Ijcs oinc 

2 As sharers 

entitled to succeed as sharers, providetl tiiat there arc no daughters or 
other female agnatic descendant c who have a prior claim to take the 
share allotted for the nearer female agnates, * .so tliat tlie sister cannot 
claim the Quranic share if t he daughter is present'’ ; but - 


3. the sister (even in the ab.ience of a brother) becomes residuary s. 
by herself when she co-exists with female descendants. 

4. As regards the Quranic share taken by the sisters (wiicu the 
customary heir is remoter than a brother, and there are no female des- 
cendants) there are priorities similar to those amongst tho female des- 
cendants. The full sister, if there is only one, takes her 1/2 share, and 4. 
leaves 1/6 to tho consanguine sister, whereas tho uterine sister takes her 

I hare with the full sister as well as with the consanguine sister.® 


As resliluancs 

without 

brother, 

(when there 
Uany 
daughter 
or son’s 
daughter). 
Priorities 
between full 
.I'ld consan- 
guine sisters 
for Quranic 


3. SOMMARV OF THE CONSANGUINE .SISTER’S HIGETS. Consan- 

1 . The consanguine sister takes no part of the estate if the customary sistsk’s 
heir (or nearest male agnate) is nearer than herself, i.e., is a desccndimt 
or ascendant or a full brother, or if the full sister or sisters are rcsiduarics ff nearest 


by themselves, see ss. 621, 622. 

2. The consanguine sister becomes Quranic co-re.siduary whmi 
the consanguine brother is tho nearest agnate, and when he is not 2 . ab resi- 
oxcluded from the residue by the full sister in the manner above 


referred to. 


I Cf. Quran, IV. 12, penultimate sentence, 
cited in comment to a. 004, above ; the exten* 
Bive ilghta of the ancestors both male 
and female, show that the old simple 
priorities (ol descendants over ascendants) 
can no more be a guiding principle. It might 
be argued that this applies as between descend- 
ants and ascendants alone, and that where 
there is competition between a descendant 
and a collateral, the greater proximity of des- 


cendant is not doubtful ; but the old system 
of reckoning proximity was assumed, it seems, 
to have been altogcHier discarded. 

2 See B. 001 (/) above. 

a When collaterals succeed, the husband or 
wife, daughter, and mother, ate all entitled to 
take shares if any of them cxista 

• J^, end) u3 are nearer than tho cus- 
tomary heir. 

3 See n». 2 3, above 
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Section 623. 


(irandfaUivc 

with brotIuTi’ 
or sisters may 
elect. 


1. To be ptue 
sharer. 


3. When tJie customary heir is I'etnoter than the consanguine 
brother and the consanguine 8i.ster. — 

(a) Tliey become Quranic sharers provided that there is no female 

descendant nor full sister, and — 

(i) a single consanguine sister takes 1/2 of the e.stato, or 

(ii) two or more consanguine sisteis take 2/3 of the estate 

in equal .shares. 

(b) if there is no female descendant and thert! is one full sister — 

the consanguine sisters become Quranic sharers, and— 

(i) the full sister takes 1/2 as sharer, and 

(ii) the consanguine sister or .sisters take I /Oof the estate as 

Quranic sharers, and if there are two or more of them 
they divide it equally amongst themselves. 

(c) if there are female descendants but no full sisters, the con- 

sanguine sisters become (Quranic) residuarics by themselves, 
in wliich case they take the residue oxcludiug the sous of 
fiill brother.s, and all remoter agnates (who would have been 
customary heirs) from any participation in the estate.* 

Special Rules applying to Grandfather co-existing ivith 
Brothers or Sisters. 


624. According to the Shafi’i and schools of 

Sunni law,^ where the true grandfather co- exists, with one 
or more full or consanguine sisters * or brothers, the grand- 
father does not exclude the agnatic ^ sisters or brothers 
from inheritance, but he may elect any one out of the 
following four options, viz , — 

(1) to take l/() of the estate as Quranic sharer (leaving 
the residue to the sisters and brothers) ; or 


1 Sirajia, :U. Macn. I’wi-. luh., 73 ; Ameeru , 
V nuheemun (1867) Agra, 362. 

* MinJtaj ; 252, (Bk. 38 a. 8>. Abu Vasul'a 
and Imam Muhamirad's viuw of Hanafl law 
fieeraa to be to tJie .same effect .aa provided In 
B. 634, but Abu Haiiifa’s view prevails — 
aecording io which the grandfather excludes 
brothera anil aisb-ra. 

a See coiiiraciit. 

* Tlie Bister is excluded by the grandfather 
unless ahe co-exUts with a brother, except iu 
the case referred to in s. 624 (4) (the AqAana) 
which ts prefaced by the author of the Sira- 
jia with the following words: “Enow that 
Zaid the son of Tliabit (on wlmm be Uod’.s 
grace) has not placed the sister full or consan- 


guine as entitled to a aliare (/««) with tlie 
grandfather e.vccpt in tlic case named Aqda- 
ria,” rig. ill. 8 to s. 034, 

5 I.r. , the full or consanguine sisters or 
brothers. On tlie oUier hand the uterine 
sisters or brothers, who can be only sliarers, 
are always e.xcluded from their share by the 
grandfather, " according to Abu Hanifa ” 
(Ball. I. 089, 1. !.•))— wliich would Imply that 
the other authorities take a different view. The 
Fatatca ‘Alamgiri gives only Abu Hanlfa’s view, 
except that the Agdaria case Is stated and 
explained. It is stated, however, In the 
Svojia : " The mother’s bhildrcn arc Avi-b pif a 
by the grandfather, us all the learned agree." 
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(2) to take 1/3 of the residue (leaving 2/3 of the Skction 624. 

2. To take 

} of r(*»l liie. 


residue to the sisters and brothers); or 

(3) to participate in the residue vviib the brotlicrss. 
and sisters. Such participation is called ‘ inuqasiniat ’ or 
division, and is given effect to in the following manner — 
{a) the estate is, in the first instance, notioually ap- 
portioned amongst the grandfather and the 
brothers and sisters (full as well as eo’isanguine) 


To partlrl* 
pato in 
re sidiic 
with 
brotlieri) 
and sisters 
ill which 
cane- - 
(a) First 

aiiotment ^ 
as between 

SO that each male is allotted twice as largo a theRrand- 

father and 

share as eacJi female ; «<>>- 

iai.orais 
th) Then the 
coliaterais 
distribute 
amongst 
themselves 
(with due 
priorities). 


(6) then of the portions so allotted — 

(i) the giandfatbei takes the portion allotted to 

himself, but 

(ii) the portions allotted to the brothers and 

sisters are consolidated, and re-divided 
amongst the full brothers and sisters alone^ 
to the exclusion of the consanguine lirothers 
and sisters,' provided that- - 

(iii) if in such a case there is only one full sister 

with one or more consanguine brothers and 
sisters, but no full brother, and the shares 
so consolidated amount to more than 
1/2 of the estate," then the full sister takes only 
1/2 of the estate, and the consanguine sisters 
and brothers take the excess over the 1/2, 
dividing it amongst themselves in such 
proportions that each male gets twice as 
much as each female.® 

(4) Where there co-exists with the grandfather only 4. to par- 
one sister,* (and neither a brother •''* nor a daughter, nor QuroniV" 

share of 
single 


1 It being considered that the brothers a Sirajia, Jones, VllT. 238-239. This proviso sister, 
(conaangiiine us well as lull) are not excluded follows the analogy of the consanRuine sister Aqda- 

by the grandfather, the consanguine brothers getting 1/0 of the estate as sharer where there ''*1’" 

inherit as against tlin grandfatiior, though not is only one full sister. See s. 017 (l)^(c). 

as against the full brothers. a Either full or consanguine. 

> One lialf of the estate is the full (Inranlc j Full, if the sister is full : consanguine, if 
share of the full sister. she is rons.niguine. 
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Brctton 624. other female agnatic descendant, is surviving),^ — the grand- 
father has another option, viz., of having 1/6 share allotted 
to himself, and 1/2 to the sister, and having the two 
shares consolidated (forming together 2/3 of the estate), 
and then participating in the said consolidated portion 
with the sister in the proportion of 2/3 to himself and 
1/3 to the sister. 2 

niutimionn The following iJhistrations are all taken from the chapter in the 

Sirtijia, entitled “ Division of the Paternal Grandfather.” 

A connecting bracket implies that the shares are to be either consoli • 
dated for the purposes of the final division,, or taken jointly by the 
persons referred to. 

Cr-AiMANTs, Shares— 


surviving the deccasoci : in preliminary 
division : 


(1) Full brother residue 1/3) 


Consanguine brother. . 

Father’s father 

(2) Full sister 

Consanguine sister. . . . 

Second consanguine 

sister 

Father’s father 

(3) Full sister 

Consanguine sister . . 

Father’s father 

(4) Hmsband share 1/2 

Brother 

Father’s father 
Brother 


1/3) . 
1/3 . 

1/6 . 
1/5 . 

1/6 . 
2 /{. . 
1/4) . 
1/4 1 . 
1/2 . 


i , .residue 1/2 


(R) 


brother... . 

Sister J 

Father’s father 

Father’s mother 

(fi) Brother i 

Second Brother..) 
Father’s father 


in final 
division : 

2/3 

nil 

V3 

1/2 

r 1/20 


1/20 

2/6 

1/2 


.. 1/2 
\l/10 

J 


■1 


1/2 

1/2 



11/4 

. r2/9 

.. 2/3 of 6/(fc=5/0 J 2/9 

1 1/9 

„ 1/3 of 6/6=5/18 6/18 

share 1/0 1/6 



t 1/12 

1/6 1/6 


residue 1/6 


1 Tlir Bl.ster may be a residuary (but not a 
sharrt) if a brother or a female descendant 
co-exist.8 with Iier. 

2 Q'his course is a species of mugatimut, and 


Is beneflrial to the true grandfathet only In the 
rase given as ill. (8) to this section— which Is 
termed, Aqdariya, as it occurred on the death 
of a woman belonging to the tribe of Agdur. 
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(7) 


(8) 


Father's mother .... share 

Daughter 1 >, 

Husband 

Mother 

Daiightor m 

Full or consanguino 

Bister residue 

Father’s father share 

Husband 2 ...... . „ 

Mother 

Full or consannunio 

sister •• 

Father’s fathe I' . . 


1/fi 

1/2 

, i/fj 

1/2. 

1/4^3/12'! , „ r.Vl3 

^2/13 

1/2^6/12 J 

Lfi/13 

uil 

ml 

l/(j- -2/12 rislucofl to .. 

1/2 -lo.'i [3/- 

2/1:!. 

r.l- , . 1 2/'t 

y 1- Ineed ii\ .( 

1 ■•’c.-mso’-'to 1 ^ 

1/2- .1/1* ; ! i. 

I/d j 's |/<) j 

4/3 1 4/.-; 



Section 624. 


This soction exomplifio^ flio lUffieiil- v almul .adjusl in,*/ tin* velativn m 

priorities between coUnterjils .mkI -.nf('s(ors leniotcr (hiin the ^ftther. 

The law of succession is not the c-.i1y subject where this difficulty arises. » .mn'sior-. 

The main principle inulorlyinj/ this section is that the grandfather Primipie oc s. nn 
does not exclude the brother (and sister), but tlioy ihare simultaneously. 

This view does not prevail under the Tfanali school of Sunni law, though 
it was adopted by the two discipts of .Vbu Ifanifa against his r iew, and 
against the view of Abu Bahr, the first Khabf The simultaneous suc- 
cession by the grandfather and brothers prevails also in the Shiah system 
and is based on llu' Quran, IV., 12, and on the malogy of the rule by 
which F, the father of the propositus, succeeds simultaneously \\ ith S, 
the son of the projiositus. Now F is the grandfather ol 8. Similarly, 
it is held (by all except Abu Hanifa and Abu Bakr.) that FF (the graiid- 


1 Ifpro tlie fatlior’s raotlier ami the 

bciiiH necessarily only sliarers, the residue i- 1, -. 
and if the grandfather chose to be lesiduaiv he 
would take 1,3 of 1/3 (i.c.. l/D) having also the 
two brothers as rcsidiiarlcs ; by elect ing to be 
Qinanic sharer lui can get I/O. 

2 Tills ease is called tlio Aqilanu • see 

n. tos. 624 (4), abu\e. It is very special 
(«) were there no Iiusband, tiien llie 
residue would be 2/3 and it woulil be 

more beneficial to tlie grandfather to ckn 
the option In a. 621 (3), i.e , to take 2 ,m of tlio 
residue (wlilcli would give him t/‘.») , (ftlag iin "if 
Instead of the sister there be a brotlier or two 
sisters, there is no increase, nor is tli.it lasc an 
Aqdana," Strajui, (Vlll, 240) for (1) if there lie 
a brother (Instead of, or with, a si,tcr) 
he would bo a residuary, and the hiislMind 
and mother having taken 1/2 mnl 1/3 respee- 
tively would leave only I/O as lesidiie, 
so it would be better for the griiiidfather 
to claim siK'h I/O iii ills own riglit as sharer, 
than to participate in tlie residual I/O willi tlio 
lirother. Ilut if (ID there are two sisters (Instead 


of one) they .ire entitled to .i .hare of 2.3 "■o 
that liy increase,” tiu' cuiniuuii deminiinat". of 
e.'Kli sluiro would liave lo lie raiseil to from u to 0 
and the rollcethe share (liy mwiasi)ii"!j of tlie 
grandtatlier and sisteis would bo 4/0, I/O- 5/0 of 
\ilneli tlie gmiidfather would t.ike .i moiety, t.e. 

■>' 18 of tile estate, and this Moiilcl be butter for 
liini than any of tlie ol.her .ilteniatives. [Note 
that tlie pre.sence of two sisters reduced Hie 
motlicr’s claim Irom 1/3 to ] aj The f^inijia 
iubi '•upra) however ev< hides the applicability 
ol Hie ‘AqJana ruling wlieii t!i('re are more 
sisteis Ilia 11 one. 

* Cf e.;r, .ss 321-326, alMiie. 'I’lie ()iirnu 
IV. 12 distiirbe I tliu absolute pimiity of des- 

(eiidaiit. o\ei a i iti-d iii (ommeut 

to s. tui-it, iilioie The hearing ol that \erse 
on the piioiili lietwecii the brolliers and 
giandfatliei ot ilie deceased arises in this way, 
that till' gi:iiidt.itlier ol the deceased bears 
tlie same lelation to tlic brotiicr of tlic de- 
ceased, as Hie t.iHicr of Hie deceased bears to 
the son ol the dne.ised. See the cnmmei.t to 
s. 02J, aboie. 
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Skction 624. fatlicr of tho propositus) succeeds with liis own grandson, B, (the brother 
of the propositus,) —FF being the grandfather of B, just as F is tho 
grandfather of 8. Sir W. Jones remarks that the chapter of the ‘ Sirajia ’ 
dealing with this view “ will bo useful to us if this question should arise 
in a family of Shiahs who follow, no doubt, the opinions of Ali and Zaid.*' 
This remark, according to Sir R. Wilson, jnerely shows that Sir 
William had not given much attention to tho Shiah law, which regulates 
on a wholly different and much broader principle the competition between 
aiicestors and collaterals.” (“ Anglo-Muhammadan Law,” 271). It is 
submitted, however, that Sir William's conjecture shows much insight : 
“ The wholly different principle ” to which Sir Roland refers is merely 
the acceptance and application of the view that grandparents do not 
exclude, but share simultaixoously with, brothers and sisters and their 
children, (that tho sister is in the sivme position as tho brother is in 
accordance with the general Shiah law). The ‘ Sirajia ’ is, however, not 
recognised by the Shiahs as having any authority. 


In absence of 
re.sidiiarles the 
residue “ re- 
turns ” to 
sliarers other 
Chan hiishiiiid 
or wife. 


Il.'uslrnlioiu. 


§ 6. — Return : Residue taken by Sharers. 

625. Where no person can establish his or her claim 
to succeed as residuary,’ the residue is divided amongst 
such blood relations “ of the deceased as are entitled to bo 
(Quranic) sharers, in the proportion of their respective 
(Quranic) shares.*’ The right of the sharers so to take the 
residue (in the absence of the rcsiduaries) is referred to as 
the right to take by “ return.”^ 

N.B . — ^The claimants being those whose names are given in the first 
instance below, the estate will be divided as sf ated in each case — 


I since the remotest male agnate is com- 
petent to succeed as residuary, it can never 
happen that there should exist no jx-r.-on en- 
titled to succeed as such ; but he may he too 
remote to be known, or to be able to csUbli.sh 
his claim. 

1 Hence the husliaiid or wife do not take 
by return under ». 025 (but see s. 633, below): 
Cujadhur Pemhml v. ( Shaikh ) AMoo/ah (I860) 
11 W.ll. 220: (Sheik) Mueeeeoallah v (Mit 
samut Beebee) Sherifun (1864) 1 W. B. 122, 
(widow not entitled to return) ; (Moomhre) 
Mahomed Noor Bukhsh v. (Moulrie) Mahomed 
Uameedool Um (1866) 5 W.B. 23; Koonari 
liibi V Dalim BTM (1884) 11 Cal. 14. 

3 The Quranic sharers are given preced- 
ence over the “ distant kindred ” as to the 
;residue for lliis reason that the title of the 


hatter Is Imsed on the general statements in 
the Quran (TV. 30, VIII. 76, IV. 36, XXXIII.O) 
that blood relation of any degree gives a 
right to succession, whereas the sharers (viz., 
siicli as arc blood relations) are included not 
only in the said general statements, but are 
alh<i specifically mentioned in the Quran ; the 
husband or wife, not being blood relations, can- 
not come within the general statements, but 
they succeed under this head (if at all) on an 
analogical extension from those statements — 
hence they are postponed to all. This is the 
8unni interpretation of the Quran : The 
Shiahs Interpret it so as to place cognates and 
agnates on the same footing as regards pri- 
ority. ,8ee Hs. 638-640, below. 

4 The return (in Arabic, radd) is the rau- 
verse of the “ increase.” See s. 010 (1) above/ 
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(1) Husband, 3 daughters. — Original shares, 1/4, 2/3. ITie residual Section 625 
1/12 returns to the daughters alone, and they take 3/4 ultimately, i.e., lUuitrattons 
1/4 each.' 

(2) Wife, grandmother, 2 uterine sisters. — Original shares 1/4, 1/0, 

1/3. The residual 3/12 returns to the graiidiroihor, ajid th<^ uterine 
sisters, — each take 3/12 of it, i.e., ultimately the wife gels 1/4, the 
grandmother 1/4, and the two sisters jointly 1/2. 

(3) 4 wives, 9 daughters, 0 grand mothers. — Original share' 1/8, 2/3 
1 /6. Return of residue, 1/24, to daughters and grandmothers. Ultimate 
shares : wives 6/40, daughters 28/46, gramlmotherp 7/4t> ® 

(4) Grandmother, nteiinc sLster. -Each takes I/O as share, and the 
residual 2/3 returns to them in equal shares, i c., they take 1/3 moie 
each, or each takes 1/2 of the estate. - 

(5) Grandmother, 2 uterinos'sters. - The shares are 1/6 and 1/3, res- 
pectively, and the residual 1/2 returns (o them, so that the grandmother 
gets another 1/6 and the 2 sisters another 1/3. ^ 

(6) Daughter, mother. — ^'The original shaies are 1/2 and 1/6^ 
respectively, the residual 1/3 returns to them, and thej' ultimatel.v 
get 3/4 and 1/4, respectively.-* 

(7) Mother, 4 daughters. — They take oiiginally 1/6 anil 2/3; 
ultimately, including the return. 1/5 and 4/5, resixetivcly.' 

(8) Mother, daughter, wife. — ^The original shares are 1/6, 1/2, 

1/8. The residual 3/24 returns to the mother and daughter in the 
proportion of 1/6 and 1/2, i.e.. of the residue the mother takes 5/96, 
and the daughter 15/96 ; ultimately the wife will have 1/8, and the 
residua! 7/8 is divided in the proportion of 1/6, 1/2 (or 1 : 3) between thi 
mother and daughter. 


1. eeebot oe the rules as to return. 


1. When there is no male agnate (customary heir) utid 

2. the two following are not co-existing ^ I'/z.— 

(а) daughter or other female agnatic descendant, a tut 

(б) full or consanguine sisters ^ — 
then the estate is divided amongst,^ 

f (i) the daughter, or the other 
j (ii) nearest female agnatic descendant, or the 
j (iii) full sister, or the ^ together S uterine sister 

1. (iv) consanguine sister 5 with the ^ or brother. 


mother (or ] 
true grand- 
mother), 


Effect of 
retwrii : 

1. Mother or 
true KranU- 
mother 
bhares 
with 

1 . dauKhtcrij 
or sisters. 


> Bail. 1. 716 : vt. llahimkhan v. Fatu BUn * Bail. 1. 716. 

ISttO) iil Bom. 1X8. '> If tliev cu-exibt, llu! sister becomes 

2 Bail. 1. 717. resiUuaryi 

« BaU. 1. 716i 
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Section 625. 


HiislKind, wile, 
fiit.lipr, gland- 
latlier, 


Jlow sliarer.i 
and rpsidiiarica 
may succeed. 

J . Sharers 
and Tcn- 
duuries or 

2. Sharers 
alunc or 


3. Ilc'.iduaues 
.ilone. 


SI'MMauy 


Croups 111 
which Ueirs 
arranged If 
there aiciiny 
sharers or 
reslduarics 

1. Male agnatlu 
descendants 
succeed 
With female 
agnatic 
descendants 
111 the same 
and higher 
lines. 


in oilier words, (1) the mother (or grandmother) and (2) the daughter 
(or son's daughter) or the sister take the residue on failure of male agnates. 

Tliis, it will bo seen, includes all the 12 sharers except the (1) husband, 
(2) wife, (3) father and (4) grandfather. The husband and wife are 
excluded from the return, as they an* not blood relations, and father and 
grandfather do not take the return because they are competent to bo 
residuaries, and iihen either of them exists there is no “ return.*’ 

This brings to a close the rules relating to the first alternative mode 
of succession : viz., succession by the sharers and residuaries. Tlie 
sharers and residuaries ma^' succeed — 

(1) joinlly or 

(2) only (he sharers ina^' succeed, either 

(а) because the shares exhaust the estate, or 

(б) bet'ause there are no residuaries, and they take by return, or 

(3) only (he residuaries may succeed, because there are no sharers : 
the existence of some relations ivho are themselves only residuaries, 
prevents other relations from being sharers, either excluding them 
altogether (if they are remoter), or rendering them co-residuarios with 
themselves, if they are in the same line. 

2. ALTERNATIVE UROUl’S OF UKIRS SUCCEKDlNfi SIMULTANEOUSLV. 

The whole of the laiv of inheritance, so far stated, may bo sum- 
marised as follows : -- 

A. Tlio husband takes 1/4, or the wife 1/8, of the estate if there 
arc agnatic descendants, and twice as much if there are none, 
and the nearest male agnate takes the residue (if any) unless 
otherwise stated below : 

15. Subject to the husband’s or wife’s rights — 

1. If the nearest male agnate (or the customary heir) is a 
descendant,- - 

(1) The nearest female agnatic descendant (provided she is 

nearer than the customary heir) takes 1/2 ; or if there are 
more than one, they take 2/3, 

(2) female agnatic descendants in the same line as the nearest 

male agnate take the residue with him in the proportion 
of 1 to 2, 

(3) the intermediate female agnatic descendants (i.e,, those who 

are between the nearest female descendants and the customary 
heir) for whom no portion of the 2/3 Quranic share is 
left, take the residue of the estate with the customary heir, 

(4 ) the father and mother take 1 /6 each as Quranic sharers ; in 
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S8J 


II. 


thoir cabscuce ti'iio gramlfathcrs and true grandmothers takeSKcrroN 625. 
1/0, respectively. 

If the nearest male agnate is an ascendaiM, (i e , there is no a. Maii-agiuitic 


male agnatic descendant,) - 

(1.) the fejualo agnatic descendants take 1/2 if one, .uul 2/2 
if more than one ; 


asccndaiit'i 
with female 
desi riidants 
.iiid aseen- 


(2.) the mother takes 1/0 or 1/3 of the estate nr of the 


residue;* fading the mother, the true grandmother 
takes 1/0 of the csfale; 


If tlie nearest male agnate is a i ollalerai (i 
male agmitic de-seeudant or aseou«lant). 

(1.) female agnatic descendants 'ako 1/2 if one. and 2/3 if 
more than one ; 

(2.) the mother takes 1/0 or 1/3 of the estate, and failing 
the mother, the grandmother lakes 1/0 of the estate; 


tlierc IS no in. .Male aijiiatic 
oollatcraU 
vitli femiilo 
■liliiatic dcs- 
reniants 
amt ascen- 
1 1 lints and 


(3.) the sister ■ Unicbs the 

(а) becomoa co-residuary with the brother if he is the isexiimied by 

nearest male agnate: tim sister, 

(б) in the absence of the brother, — 


(i) if there is any female descendant, the sister becomes 
by herself the sole residuary, ousting a remoter male 
agnate (who w'ould have been the customary heir), - 
(ii) if there are no female descendants, one sister takes 
1/2 of the estate, and more than one take 2/3 
JV. In the absence of male agnates the estate is inherited by the nwi. 

. VI iisniit''-! ri/tiini 

sharers m the manner reierrctl to at the beginning ol liio to iionis. 


cuinmcnt to this section, and failing Iheiu,- - 
V. By the distant kindred as explained in s.s 020-032, below. ' oi-uni km- 

^ .IriHl ” 


§ 7. — Distant Kindred: Third Class of Heirs, 

(/) Persons who are classed us Distant Kindred. 

626. The iieareat - of the diataiit kindred ^ succeed to *^*'*‘»'* 

kiiiilrcil 

the whole of the estate in the absence of such sharers and i- 

absence of 

residuaries *■ as are blood relations.’’ sharers ana 

ruslduarles. 


I See a. ®15. above. 

* For t)io relative proximities aiuoiigst 
distant kindred, see s. 027. 

s For detliiitlon see i oninient. 

* Ball. I. 7U0. 


> J f., Ilie.\ -.uiLCed uit/i the husband or 
vvile, taking vvliat is lelt over, alter the hus- 
Iwiid or wile lias taken his or her share. — But 
the term louluiirj " is never applied to the 
• distant kindred " 


j(i 
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Section G2G. 

•' Distant 
kindred.” 


I’riorili' ainoiiKit 
distant kindred : 

I, Descendants. 
i, Ascendants. 

J. Cullnteriils. 


desi eiid.ints 
elnid of shill ec 
or residuary 
preferred to 


Tlttwo blotxl lelatioiis who arc not com pc tout to be oitlioi’ fsharors ' 
or rosiduaries are called “distant kindred,” or ‘ zavil-arham.’ * 
"Phoy bear it relation to the deceased which is not necessarily 
tli slant, unless it is accepted Ihtit all cognates are remoter than 
the remotest agnate. The distant kindred, it will bo seen, include — • 

I. All cognates except (i)stK‘h as are true grandmothers (ii) uterine 

sisters and brothers. 

II. Female agnates remoter than the sisters : 

They may be classified in detail as follows : * 

1 . of the descendants, all cognates, and no others, •’ 

2. of the asceiulants, all false grandfathers, i.c. all male ascen- 
dants who are cognates), and all false grandmothers, •’ 

.'{. of the collaterals,-- 

(n) all cognates except the uterine brotluu' and* sister, 

(6) all female agnates except the sisters 

A.« to the place of the flistant kindred in the table of ]>riorities, see 
«. (ilO (4), and the comment to s. 625, aboM*. 


(2) Prionties amongst the Distant Kindred- 

627. (1) Amongst distant kindred, descendants are 
preferred to both asccjidants and collaterals, and ascen- 
dants are preferred to collaterals. Amongst descendants 
ajid ascendants resjjcctively {subject to the rules given 
below) the one who is related to the tieceased through the 
fewest degrees is preferred. 

(2) Amongst descendants in the same generation, the 


1 SiT^ «0.5, (tauHH (13 \), above 
’ / r., IKHse^sors of relatiousliip. Aihum 
i> the plural of rahm whhh mean® “ womb. ” 
anil represents blood relntionslilp. Cf “ The 
bonds of kinship are expressed alike in 
Arabic and Hebrew b\ the words n-hem, 
ra/iun, the womb; Amos T. 11 . . . dues not 
mean ‘lie east utf all pity,’ but ‘he burst the 
bonds of kinship’” — Smith, ” Kiusliip and 
MarrlaKC,” 32. Tlie distant kindred consist 
of eognates and feinales. See ismiinent. ’riie 
remotest rel.itions inhoril under tills head , 
r II , the son of tin: gmnddanghter of tiie 
biothor of the grandfather: Abdul Srraiui 
\ J’uhr HiIh (l!t(l2) 2'» Cal 7;f». 

The Quranic jinxisioiia In favour of the 
lollatn-als aie intertircted liy the Sunnis a® 


being restricted U) the persona named, i e., the 
full, coii.sangiiine, and uterine sisters, and the 
uterine brothers ; tlio Sliialis on tlio other 
Jiand, interpret those provisions as single in* 
stances representing general principles, and 
give similar rights to nieces, and remoter 
female agnates and uterine relations. 

« Ball. I. 70.';. 

*• E.g , (biking D~daughter, S=son) the 
following are distant kindred amongst descen- 
dants DS, D/>, DSS, Dm, SD.S, ,SDS, SSDS, 
-SSDU, etc. 

8 /.c., (he distant kindred amongst the 
ascendants are all cognate gmiidparents ex- 
tept (rt) MM. or MMM or MMMM ami (ft) 
F.V. or FI'Ti’M, or FFJf. VMM, or FMMM 
Fi'MM, FFFJf.l/M, etc. 
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children of female ’ agnates - arc ]>rcfcrrod to the children 8 kotion 627 . 
of cognates. 3 

(3) Amongst ascendants in the same aencration, the 
parents of true grandmothers ^ arc, aecojding to tlio ‘ Sira-n>r-''» t-r.terro.i 
jia, ’ preferred to the parents of false giandp.n ents ; but i.iIm- ami.iDar.tn^ 
aceording to the ‘ Fatawa ‘Alamgiri ’ there i.-i no such 
preference.''’ 

(4) Amongst collaterals, subjeci to sub-^^'ctions (r>),coiuf(riii-. 

and, (7), below,^ the priorities are .is follows ij"ur.iiniie-. 

(a) the descendants of a nearer common ancestor 
is preferred to ^h<‘ descendant of a remoter 
common ancestor : 

(h) amongst the descendants of the same, or of equally 
distant common ancestors, the one wlio is nearer 
to the common ancestor is preferred to one who 
is remoter, whether both of them are paternal or 
maternal relations of the deceased, or one is 
paternal, and the other maternal. 

(5) Where the claimants are the descendants of full .i, mis oi 

or consanguine brothens or si.stcrs, subject to sub-section (4) i i .th. u ami 
above, the priorities are as follows — 

(a) where two or more are in the same generation, the 
descendant of the full brother or sister is jireferrr'd 
to the descendant of the consanguine brother or 
sister, 


I Tho rhlldreii (if inivla amiatc's wixild of 
coursu be themselves AKiiatus, aiitl would be 
either slurern or resitliiarles. 

* Ball. I. 705-707. Cf. ». 022, ami .s. t'l, 
above. 

s Agnates are throughout preferred by 
Sunni law to cognates. Female agnates being 
Quranic sharers or resldiuirles, iherc is addi- 
tional reason for this preference. K.ij, SflO 
would bo preferred to DVS. Ball. I. 700 words 
the rule contained In a. 027 (2) as follows : — 
** When there is an C((uality In degree, i.e , In 
proximity to the deceased, the child of an heir 
whether sharer or residuary, is preferred." 

* The parents of true grandfathers are them" 
selves true grandparents, ami us such sltarcrs. 

II Frttaim ‘A/itmtn, t'araiz, f'h VTT, when- 


the piiiiit H thus illustrated : (mother's 

mother’s Utlier), .tud .l/FF (mofher’s f.itlier's 
father) will (aecording to the ‘Ahinn/oi) both 
siieeeed. .Aeeording to the Siriijia, MMF (being 
the father ot MM, a true grandmother) will 
h.ive preference over MFF, (the father of ,i 
Ulse graiuUather). 

6 Of eoiirsi', only those are contemplated who 
f.ill within tlie lieseriptlon of dlsbint kindred, 
and full and consanguine brothers of the father 
or true grandfather of the deeeased, would be 
male agnates, and bi- classed as reslduaries, and 
would exclude all distant Kindred. See s. 02(5, 
above. The onlv sharers amongst eoUateml 
are sisters, and the reslduaries Include .ill 
in.ili- .agnates. 
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Secttotj 627. 


npsnpnilniits of 
full iir coimiuiRintii' 
ami of \iti'rin<- 



ITf<‘rinp<t rank 
with full or 
coniansninc. 


llncli'H or finiil', oi 
tliPir (|ps(Tii(l.'itit‘< 


(h) where the claimants are in the same generation, 
and are either all full or consanguine relations, — 
the child of a sharer or residuary ^ is preferred 
to one who is not the child of a sharer or 
residuary 

(6) Where the claimants are the descendants of full 
or consanguine brothers or sisters together with the 
descendants of uterine brothers and sisters, subject to 
sub-sections (4) and (5), above, there is a difference of 
opinion as to their priorities, viz ., — 

(a) according to Imam Muhammad, the descendants 
of the uterine brothers and sisters rank with either 
the full-blood or the lialf-blood relations (as the 
case may be) in the same generation, neither 
excluding, nor being excluded by, either of them,^ 
(?)) according to Abu Yusuf, the full-blood relations 
exclude the consanguine, and the consanguine 
exclude the uterine [in each line of descent]; 

(7) Where the claimants consist of the paternal or 
maternal uncles or aunts of the deceased, or such uncles 
or aunts of an ancestor of the deceased, or where they 


t Sirnjtti, .Toikm. VIII 'i't'i . 8e<‘ TMil'' ol dis- 
tanfc kindnMl. ami h fi3l. tU ('>), Ixdow 

J Fnliiu'ti ‘ Al/iminri, Ftirniz, th VII Thiw 
HS7) the hrothcr’H M»n’» rtauphter will exilmle 
MDD the brotlier’ii dauKhter’s dauKhter, a-tllip 
BS son is a residuary, b«t the BW is iieithei 
residuary nor sharer ; Strum, .Tones, Vllf 
252 . the full hrother’s daiishter will exclude 
the eoneaiiKuiiic brother’s daughter, ami 
also the uterine brother’s daughter, " bv 
the unanimous opinion of the learned, since 
*"116 is the child of a residuary, and lias also the 
strength of consanguinitc." Ibul 254 : thus the 
son of a full paternal aunt »iH be excluded by 
the daughter of a full paternal uncle, and 
similarly the son of a consanguine iiateriial 
aunt will be excluded bv the daughter of a 
consanguine paternal uncle, but the son of 
the full initernal aunt will exclude the 
daughter of a consanguine paternal uncle. 
■See comment. 

3 l.e., the descendants of a uterine half- 
brother or sister ol the dei-eased (or of an an- 
cestor of the deceased) rank equally with the 
descendants of either the lull or consanguine 


brother of the dc'censed. (or of the said ances- 
tor of the deceased, as the case may be) E g , 
a uterine brother's d.uighter (t'BTJ), will 
rank with the full brotlier’s daughter or con- 
sanguine brother's daughter (pBO cBD) 
and will not be excluded by either, though 
rBOwill CXI hide fB/J. This is the result of 
'he tact that bv the i ustoinary law full blood 
relations ex'diided consanguine relations, but 
both were competent to inherit ; so no new 
rights were given to cB, (the consanguine 
brother) he being left In possession of his 
original rights. On the other hand, uB (the 
iit“rIno brother) was entirely Incompetent to 
Inherit — ^his existeneo was ignored, and he had 
therefore to be given rights altogether new. 
According to Abu Yusuf ho is postponed to 
the consanguine brother, taking the third place, 
but Iiuain Muhammad follows the analog) of 
the lull consanguine and uterine brothers and 
sisters, and do’s not allow the full or consaii- 
gulno to exclude the uterine relations In the 
same line. 

Sirajia, Jones, VIII. 251. See. s. o:ii 
m. (4) below. 
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consist of the descendants of such uncles or aunts, — Section 027. 
subject to sub-section (4), above, on the paternal and 
maternal sides, respectively, the full-blood relations are 
preferred to the consanguine, and the consanguine to 
blu uterine ; but the full-blood on either side have no 
preference over the half-blood on the other side.' 

DISTANT KINDRED IN ORDER OF PRIORI TV. 

.. ^ />---=•' dHU^htor," or “ daiighters. ' S= ‘sou,” or *' j iti's.’ 
y /j. ^ iiaother," or mother s.’ F—‘‘ father,” oi *‘ fatliM' s.' 

I ZlS. and DU, i. c. daughter’s children. 

2. HDD, and SfiS.- < r., sou’s daughter s children. 

2. ASS, DUD, J)D^, And Df)U,^ t. e., grand-children of daughters. 

4. SSAS, and SS/J/J.’^ i, c., son’s sou’s daughter’s chil- 

dren. 

ASS8, DUSD, AS/9S, i. a., daughter’s great grand-chil- 

dren 

DDDii, DDDU, UDHH, UD^lJ, and son’s daughter < grand- 

SDSS. SDUD, iiUDS. iiDUU,^ children. 

Other descendants in the same order. 

6. MF, . i. c., mother’s father 

7. FifF, MMF,^ parents’ maternal grand- 

fathers. 

8. J/FF, i/FJ/.i mother's' paternal 

grandparents. 

O tiler ascendants in the same order. 

9. Full brothers’ daughters,^ and 'j 

full sisters’ children,® ; ^ uterine brothers’ and 

10. Consanguine brothers’ daughters,* j i sisters’ chddreii.^ 

and consanguine sisters’ ohildrenj 

11. Full brothers’ sous’ daughters,® 


I l.e., the nearest, on wliicliever side he be, 
suueeeds, but if two are ociihiUy near, and one 
uf them is on the paternal side and tlie other on 
the maternal side, then tliough one of them is ot 
the full blood, and the other of the lialf bbjod, 
tliat does not give to the former any preference. 

> Though 2 and 3 are In the same generation, 
still 2 have priority, being the children of 
reinalo agnates. Similarly as regards 4 and it. 

e Tltough 7 and 8 are in the same generation. 
7 liavc priority, being the parents of true grand- 
parents, and 8 are postponed as being the 
parents of false grandparents. 

« The father's paternal grandparents would 


be true graiidtitlicr ainl true giaiidiiiotlier, and 
thus would be sliarers. 

'> Sons of brothers are rcsidiiurics. 

« {Moomhi) MahomeA Soot Uukuh v. 
.Mahomed Hameedool Hwi (1866) 5 W.R., 23. 

7 This is according to Iniani Muhammad : 
according to .Vbu Yusuf the uterine bro- 
ther’s and sister’s children follow 10, and precede 
11, whereas Imam Muiiamiuad makes them 
succeed concurrently wltli 0 or 10. See s. 631 
M. (4), below. 

6 11 and 12 are the children of “ residuarlei ’ 
hence preferred to 13 and U, respectively. 
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Skotion 627. 12. Cousauguiiic brothers’ sous’ daiighlcrs, ‘ 

13. Full brothers’ daughters’ ehildreu, '| 

rttt// full sisters’ grandchildMu, | f uterine br()(lier.s 

14. Cousanguiuo brothers’ daughters’ and sisters grand - 

children, and consanguine sisters’ j L eliildren.® 

grandchildren, J 

Lower descendants of brothers utul <»f sisters in the name order. 

Father’s fjill bintei,^ and mother’s full brother atui sister. 

16. Father’s consanguine sister, ^ and inolli(*r’s consanguine brother 
and sister. 

17. FUu'ine brothers and sisters of father and inolher ^ 

See tlie taWo of lialf-blix)d relation.s, belon ; only th<^ brothers and 
sisters of the i)roi)f)situs are montjoned in llu5 table, but it can be 
made applicable to the jiaternal uncles and aunts, by sui)posing P to be 
the father of the propositus ; and to itiat<rrnal micles and aunts by 
supposing F to bo tlie mother of the propositus ; ami adding the words 
“ of the father ” or “ of the mother,” as the ease may bo, in eacli 
I)lace. 


TA13LE ILLUSTRATING HALF JILOOD RELATlON.SUi 1’. 


Father’s . 

OTHER 

Wife 


F 

rATilK.lt 


cH I'St fB 


M... 

UOTiOU 


Motjier’s 

OTHER 

Husband 


uS( 


COShANOriMr, 

BROTUEB 


I’O.'iSANWHSE FUI.li 
SISTkK BRoTHsn 


PROPOSlTUtS. 


H l.l. UTERIM 
SISTER HHOTIOH 


111, RIM 
SISTtI! 


TAI3LE OF J»KIORlTlES PKTWEKN DbST.VNT K INDUED WHEN 
THE (CLAIMANTS ARE UNCLE.S AND AUNT«. 


In the first generation the tlistribution of the shares according to Abu 
Vusuf is also indicated (see s. 631, below) , it is unnecessary to state it 


1 See S. B27, p-ipte SS.'i, n S, 

• AreordinR tu Mm Yusiii the iileriiie 
brother’.H and siNter'x Rrand-ebildreii fidlotv 14 
Imam Muhammad makes them share e<jiicur 
rently with 13, or 14. 

s The father's brothers are residiiaries 
« Here the uterine relations do not siieieed 
with the full or consanguine, but follow them 
.See 8. 627, clause («) ; cf. " The fourth sort (ot 
distant kindred) arc descended from the two 
grandfathers, and two grandmother.s of Uie 
deceased and they arc (1) paternal aunts and (h) 
[paternal] uncles by the same mother only, and 


(ill) maternal uncles and aunts . . . and when 
there are several, then the stronger of them In 
eoiisanguinity is preferred, by general assent ; 1 
ine.in the> w1io are related by fattier and 
mother .ire preferred to those who are related 
hy the father only, and they who are related h> 
the lather are jireferred to those who are ro- 
tated hy the mother only, whether they he 
males or females ; and if there be males and 
females, and their relation be equal, then the 
male has the allotment of two females ” — 
Utrajui, ,loiics, VIH. 243; 253. 
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in the later genoiatjonf>, in which the same principle is followed, viz., (1) Section 627. 

Avithin the same generat ion no claimant on the paternal side excludes 

any claimant on the maternal side, nor ‘ vice vei^- ' hut (2) the groups 

of persons within each rectangle (divided from each other by dotted 

lines ), have priority in the order in whitli they precede each 

other, heloAA- : when there is no priority they hi - brack < U'd logcther 


I’wtci-nfil side ‘2/3 


Malbi ia( side - .{ 


tOORI'GATK SIT \ III.; _* •.'{ 

I , Kntlu r'a full aisler 

•J. ,, (\insrtngume sistci- 


Af.o.' i O \TE 'IM'.f. I 

^ Mother’s full liiothei ’ 2/3 of 1/3 Ist 

• / Mstir J/3on/3. 

^ ^ „ coMHuuguinehrolher 2/3 of 1/3 

t .. „ sisfer 1/3 of I 3. 


^ ^ „ Utorino „ 1/3 of 2/3 ^ Utermc brother. 2 •’/3 of 1/3 

f „ „ brother ,2/3 of 2/31 f .. sister 1/3 of 1/3. 


1. 

Ffttlier’s full bruthor’s duiighlor. 3 

, ^ .Mother 

- full brother’s children. 

-• 

,. , sister’s cliildren 

1 • 1 .. 

.. sistei's „ 

3. 

1 

„ consanguine brother s 

i „ t ' . 

consanguine brother's 


daughter. 3 ; 

■ i 

and si.ster’.s oliildren. 

4 

, ,, sister’s 




children 




^ „ uterine brother’s children 

\ „ „ sister’s „ 


iilerino brother's ami 

sister's children. 


The same process is followed when the claimants belong to more Distribution 

distant generations. After the division has already been made between 

, , , rollaterul 

the paternal and maternal sulc.s, respectively, the share of each side is distant 

divided amongst the claimants on that side in tlie same manner as the 


I Thoimb these are the children ot a siiarer, 
life., of the mother's mother, who is a true grand- 
motiier, they have no priority over those who 
are not the ciilhlren of sliurers, r'u., the consan- 
Kiilue brother’s i-hildren ; fur the tie of hhxid 
is tlrst to he considered ; if witliin the fail. 


(!Onsangniiie and uterine group, one is the child 
of n sharer, and another not, flic former ha« 
priority. 

* Compaie the lai,t hoti.ote. 
a IMng the clilld ol a residuary, »l;e has 
priority over the next, wlio is not sneh. 
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Section fi27. 


Descendants of 
brothers and 
sisters. 


whole estate is divided amongst the descendants : So that Abu Yusuf 
distributes it with reference merely to the sex of the claimant, and 
Imam Muhammad in the manner referred to in s. 629, below. 

In the case of descendants of the brothers and sisters of the graiid- 
])arents of the deceased, the two eolumns given above would have to he 
redivided each into two. for a fresh division of the 2/3 on the father's 
and mother’s side ; thus — 


Paternal side 2/3 

Father’s father’s! Father's mother’s 
side 2/3 of 2/3 side 1/3 of 2/3 


Maternal side 1 /3 

Mother’s father’s .Mother's mother's 
side 2/3 of 1 /3 side 1 /3 of 1 /3 


Abu yiwuf:— 
(llxtrlbiitlon 
‘ per capita ’ 
<loii))Ie portions 
to males. 

XccurilliiK 

to liiiaiii 

Muhammad: 

Kc-dlstributlon 

at each 

seneration 

where 

intennediote 
ancestors 
differ In sex— 
01 vine to 
each male 
Intermediate 
ancestor two 
shares for each 
descendant 
from himself, 
and to each 
female 
intermediate 
•incest or one 
sluare. 


and, similarly, the columns have to be redivided for each higher generation 
in which the common ancestor is. Then after the common ancestors on 
both sides have been reached, tho portions allotted to them are redivided 
amongst their descendants respectively.' 

(J) Distribution of Estate amongst Distant Kindred. 

(ft) Where the Claimants are Descendants. 

(I) Ahtt Yiwif'K system. 

628. The division of the e, state amongst the nearest 
of the distant kindred when they consist of descendants 
is, according to Abu Yusuf, always so made that (subject 
to s. 632, below) each male gets twice as large a portion as 
each female, the distribution being' per capita’ not ‘per 
stirpes.’ ^ 

(11) Imam Muhammad's System. 

629 . According to Imam Muhammad, subject to s. 632, 
below, — 

(1) The estate is divided as provided in .s. 628, above, 
only where the intermediate® ancestors of each claimant 


1 .Sirajia, Joiich, VITI. 25.3. 

2 Bail I 70B;i.«., if the deceaned has rliil- 
dreii by two predeceased daughters Z),nA;aDd D 
leaves 3 sous and 3 daughters, and Da one son 
and one daughter, there are 4 grandsons and 6 
granddaiighlcrs ; and the estAl.e will ansirdlng 
Vo VAm Yusuf be divided into 14 parts, each 


granddaughter taking 1/14 and each grandson 1/7^ 
4s the intenncdlate ancestors of the claimants 
(sec next note) D and Da are Irnth females, so 
the division will lie the same according to 
Imam Muhammad as according to Abu Yusnf. 

a Intermediate ancestor-one Intervening 
between the claimant and the propnsitAis, 
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are, in each generation, of the same sex as the intermediate Skction 629 
ancestors (in the corresponding generation) of every other 
claimant ; * but, — 

(2) Where in one generation the intei mediate ancestor 
of a claimant is not of the r.ame sex as the iritei mediate 
ancestor (in the corresponding generation) of every other 
claimant, the ultimate share of each claimant lias to be 
determined by following the three pi ocesses ifd erred to in 
sub-sections (3), (4), and (5), below - — 

(3) The estate is, in the first instance, (notionally) 
divided as though the said int .‘rmediate ancestors of the 
claimants (in the generation m which they differ in their 
sox from each other) w ere 1 he actual claimants,-' but so that, 

(a) each such (male) ancestor is allotted a double share on 
behalf of each of the claimants* who is descended from 
him,'’ and, (6) each such (female) ancestress is allotted a 
single share on behalf of each of the claimants w’^ho is 
descended from her.' 

(4) Secondly, the portion allotted under sub-section Throp nhare* 
(3), abov'e, to each of the said male intermediate ancestors *'''** 
are all consolidated or added together ; and the total I" 

so consolidated or added together is distributed amongst the 
descendants of the said male intermediate ancestors in 

iiKionKst 

such proportions as to give (out of the said consolidated '•s'-endaiits 

. Ill* • 1 

portions) to each male claimant twice as large a share as or males and 

, 10 1 of females. 

to each female. 

(5) Thirdly, the portions so allotted to each of the 
female intermediate ancestresses is similarly consolidated, 


1 See the footniite to 028, alKive. 

2 E.a., if the clalinauts are OSD and ODS, 
the intermediate anco.storst in tlic tlret senera- 
tion are females in the rase of both, but fh the 
next generation DSD has a male anrestor, and 
DDS a female ancestress. 

a Thus when tl»e <-1aimants are DSD and 
J)D3, the estate lias to be first divided as 
tliongh DS and DD were the claimants. 

« Whether the clalin.infs own se.x lie male or 
female. 


> So that when tlie claimants are DSD and 
I)D6,—ltA being a male, and iiaving one claim- 
ant de.srended from him, gets a double sliare 
allotted to him, and DD being u female gets a 
single share allotted to herself, although tlie 
claimant descended from herself Is a male : 
Hence DS is .allotted 2/3, ami DD 1/3,— which 
sliares are then taken by their respective desccud- 
aiiK it., DSD takes 2/3, and DDS takes 1/3, 
though the latter is a male. See ill. to s (i2<i. 
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()2{). or added together, and similarly^ distributed amongst the 
claimants descendant from themselves. 

(6) Wlicre the intermediate ancestors of the claimants 
differ in sex from each other in more generations than one, 
the process referred to in sub-section (2), above, has to be 
repeated, in each such generation. 

'■ NB j N~-“ sou ’■ or “sou's.’’ 

I The claimanl 8 are given in the first lino of eacli illustration: 

(1) /)SD and DDD, being the claimants,- 

(u) Abu Yusuf : (hey will both (akc equally, being both females ; 

(A) Imam Muhammad : ^)SX) will take 2/3 and /)/)/) I /3, as there 
will bo a division in the second generation (t.e.. betwecu /)S and DD) 
and the double share allotted in such division (o DH (as a male) will 
devolve on his daughter 

(2) ASS 1 , f />/>S 'I 

/)SZ)j ^ DDD (flain)antK. 

(u) Abu Yusuf : the estate will be divided according to (ho sexes of 
the claimants thus ASS 2/6, ASA> 1/6, />AS 2/(i, />/)/> 1/6. 

(A) Imam Muhammad : the estate will be divi<Iod 

(i) in (he second generation, i.e., between />S and DO, and /)S 
will be allotted 4/6. and UD 2/6, for AS will get two shares for each of 
his descendants, viz , 4 shares in all ; and DD will got ojie share for 
each of her descen<lants, m., 2 shares in all; 

(ii) thou the 4/6 (or 2/3) of /)S will be divided bel ween DSS and 
AS/), so that ASS gets 4/9, and IMD 2/9, and 

(]ii) the share of DD {viz., 1/3) will similarly bo divided between 
/)/)S and DDD, the former getting 2/9 and the latter 1/9. 

(3) DUD 1 

/)SAaJ^*^^ /)/)S. being the claimants, — 

According to Imam Muhammad, — 

(i) the estate will be first divided in the second generation {i.e., 
between DS, and DD, so that DS is allotted a double share for each of 
his tAVo daughters {mz., DHD and /)S/)a) and /)/) is allotted a single 
share for her son, viz., 7)S will get 4/5 and DD 1 /.I. 

(ii) Then DH's 4/6 will be divided eciually between DHD and DHDa, 
eacdi taking 3/5, and DDH will get his mother’s 1/5. 

(4) (a) DDDH 1 \{d) DHDD^ 

1 »o tliat eai’li mule get* twice aa much * FiUnwa'Alomijiri. Hook on Furaiz, ('l\. 
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PUOiH)SlTUS 


DAUGHTKIt. 


DD 


OAmiR'IKK'h 

UAUUHTKIt 

3/7 


DDD 

DAUGHTKIl’fi 

DAUOHTKR'S 

DAI'HBTKR 

l/l> of 3/7= 3/1 1 


l/-> ol 3/7= 3/1 i 


UXJGUi-KR - 
aOit S 
DAIIGH'lh' 


IJVUWHTBR’," 

DAUGHTBIlV 

DAUOHTKHV 


DAI OHTKIl'- 
DAUOUlhH’- 
DAVOHl BR h 




D^DJtA 


l/l» of3/l4=3/3S 1/2 ot 3/14=3/28 3/J4 


Section 029. 


(«) Awordiivg to Aim Yusuf the estate will lie dividiMl into 7 parts, 
allotting to them 2, 2, 1, 1 , I, of such ])arts. re.siH‘<-ii\ely. 

(6) accord! i\g to Imam Muhammad : 

(i) in the .second generation the lirst division will take ]>lu( e, i e. 
between DD and MS, — DD getting 3/7 and />S 4,7, i e , the former getting 
. 1 . single share in respect ot each of her 3 de.scendants w'ho are claimants, 
and DS a double share in re.spect of each of his two descendants ; 

(ii) the 4/7 share of D6 will be divided between DM)D and DfiDDx, 
equally, each getting 2/7 ; 

(iii) then the 3/7 of DD will be re-divided at the next generation. 
i.e., between DDD and DDS ; audf as DDD lias two de.sccndants 
(among.8t the claimants), she will be allotted a .single share m re.s])ecl of 
each of them, and DDts has one de.sceiidaut who will be allotteil one 
double .share, i.v , the 3/7 will be divided equally between DDD and 
DDi^, each getting 3/14 ; 

(iv) Z>Z>jy's3/l4 w ill be divided equally between DDDH and DDDHa, 
i.e , each taking 3/28, and DDUD will take 3/14 from her father 

Imam Muhammad’s complicated system of distribution amongst iscuemeoi 
the distant kindred is an attempt to give ])riority to males and agnates' 
over females and cognates, without ado]>ting a stiqiital division. Until 
the distant kindred are reached there are only tlie agnates to bo dealt 
with, and the intermediate ancestors arc all males. 2 


1 Or ratlier partial agnalcij, ii the expresbiou 
may be allowed. 

2 Except that the true graiidmotliera and 
uterine brothers and sisters are uognatos. Tn 
the ease of the latter there is no dllHculty about 


the iiitcruirdiati- aiicc.stors dilfcring In sex, as 
they are both drsceiidunt from the mother of the 
deceased. 1 ii the ease of the grandmother, the 
iiitcrincdlato anecbtors may oeeabionally uitfct 
in sex. but the claimants are always femalci,. 
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Skcjtion 62 ‘Ja. 


(iU) Abu Uanifa't opinion on the macm of OtstrUiutiun 


1 ) Abu 
Hanifa 
(apparunl.lv ; 
agrees wit Ii 
Imam 

Muhammad. 

( II ) Shaikh 
Asbijabi 
with Abu 
Yiiauf. 

(III) Alai) 
Shaikhs Ilf 
Bukhara. 


629a. Abu Hanifa’s opinion appears to htfve been* 
ill favour of Imam Muhammad’s system. Quaere, whether 
the Courts in British India will not prefer Abu Yusuf’s 
system for its simplicity. * 

Cf. “ Be it known (i) that there are two reports about Abu tlauil'a’s 
view as regards this, and of the two tlm better known report is that as 
regards all the right.s of the ‘ za\dl arham ’ (distant kindred) he agrees 
with Imam Muhammad, and the ‘ fatwa ’ is ujion the same view, 
but (ii) iShaikh Asbijabi has said in the ‘ Mabsut ' that the view of 
Imam Abu Yusuf is more correct, inasmuch as it is more easy of 
application and (iii) tlie author of tlie ‘ Muhit ’ states that the Shaikhs 
of Bukhara have adopted in such qiiestioas tJie o])iniou of Imam Abu 
Yusuf.”!! 


Ascundaiits 
un father's 
Hide Uke 'i/\i 
and on 
mother’s Vi. 


Illwlralioii. 


(b) Distribution, when Distant Kindred are Ascendants 

630. Where the distant kindred who are entitled to 
inherit are ascendants, some being ancestors of the father 
of the deceased, and others of his mother, 2/3 of the estate is 
first allotted to the ancestors of the father, and 1/3 to the 
ancestors of the mother, the said ancestors dividing the 
said 2/3 and 1/3, respectively, amongst themselves ; in such 
proportions, that, according to Abu Y usuf, each male receives 
twice as large a portion as each female ; and, according to 
Imam Muhammad in the same manner as the estate would 
be divided in accordance with s. 629, above, if the relation 
of the claimants were at each step in the descending, instead 
of the ascending, line.** 

p==“li'rtther ” or “father’s.” M=“ Mother” or “mother’s.” 
'rhe claimants being, — 

(«) FFMiP ? , ^ ^ j (c) MFMF ^ , 

(6) F Jlf FF 5 ^ ancestors ^ K J mother s ancestors,- 

the estate will be first divided so that the father’s ancestors get 2/3 
and the mother's 1/3, thus (a) and (6) will each take 1/3 ; and (c) and 
(d) 1/6 each. ^ 


> See ooiuiueiit. Vll. on Zavil Arham, 

* tfatawa* Atarngiri, Book on foraw, Cli. » Swaija, Jones, VIII. 219. 
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snr? 


1 . “ The degrees in this case are either equal or uncriual - Sect;on 630. 

(a) “ if unequal the nearer is preferred ; ‘ 

(ft) “ if equal, the preference is given to the person claiming through ' ^ 

a sharer. prtfeneii. 


2. “ If there be equality in that respect, the .si«h*s must hr the same ^ 

or different — 

(fl) “if different, the distribution must bo made in Ihirils, the 
]>aternal side having a double share. 

(ft) “ if the same, the sexes of the roots or ancestors^ mrsl agree, or 


Di'-lriljutiiiii 
I’aternal sidi- 
maternal 

iirtermediat< 
a iiocstors 
ilitrcrinu. 


not — 


(i) “ if they agree, the estate mti.st be distributed according 

to the persons of the branches or claimants ; 

(ii) “ if not. according to the first rank that differs as in the 

preceding class.'“^ 


631 . (1) Where the claimants are descendants of JJ'X'rl'ami 

the brothers or sisters of the deceased," subject to s. 632, 
below the distribution of the estate is as follows: — 

(a) according to Abu Yusuf thej’ divide the estate 

‘ per capita ’ so that each male gets twice as large a portion ’ 

as each female ; 

(b) according to Imam Muhammad, ‘ 

(i) the estate is in the first instance allotted as though '■ vnotmont, 

the brother or sister of the deceased through .mil hroHipro 
whom the claimants are respectively descended, 
were the actual claimants but so that if there 
are two or more claimants descended from the same 
brother or sister, that brother or sister is allotted 
the share of two or more, as the case may be,^' 

(ii) secondly, the portions so allotted to the full bro- I’mi brother or 
fliers and sisters arc consolidated, and the portion 


1 f.f., of the Intermediate ancestorA 
5 Al .SArtri/!rt— Jones, Works, VIII. 312. The 
nnmbers are mine. Here too presnmahly there 
is the same dlfterenre of view lietween Abu 
Yusuf and Imam Muhamnmd about el,anse 
(h) (il) as there is about the doseondants. 

3 See illustrations. 

East’s Notes Sui>. COi kt, Case 113, 

(l.lth Feb. 1820) seems to have been deeideil 
aerordinf! to Imam Muhammad's opinion. 


> Collaterals, it i> e^ident are either (1) the 
deseendants of the hmlhers ami sisters ot the 
deceased or (2) ot tiie uneles and aunts of the 
deceased ; see suhss. (i) and (2) resiieetively. 

6 'I’lius the share of a full or eonsauRuine 
sister is 1/2 of the estate Imt of two sisters or 
more. 2/3 ; so, if there are two descendants ot the 
same sister, the\ pel 2/3 not merely 1/2. Simi- 
larly one uterine bi-other or sister (rets 1 /(i, and 
two or more i/.t, but if there aie two clirdren 
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Section (531 . 


Con'<an){iiiiie 
brother or 


rterliie 
brother or 


Distribution 
ainoiiKst iincle<i 
Hill niinth 
III Die ilecciisi il 
(.If of hia 
aiicestorl tiul 
the ili'seeinlani s 
of SHI h 
iiiiiles anil 
mints 


SO consolidated is re-divided amongst their des- 
cendants in the manner provided in s. 629, above. 

(iii) thirdly, the portions so allotted to the consan- 
guine brothers and sisters ’ arc consolidated and 
divided in the same manner as referred to in 
clause (ii), above; 

(iv) fourthly, the portion so allotted to the uterine 
brothers or sisters ^ is divided amongst the claim- 
ants descended from them ‘ per capita’ so that 
males and females take equal portions. 

(2) Where the claimants arc the uncles and aunts 
of the deceased or their descendants, /.<?., when they 
are the brothers or sisters of the parents or grandparents 
of the deceased, or the descendants of such brothers or 
sisters, — the estate is according to both Abu Yusuf and 
Imam Muhammad first divided into three parts ; two 
of such parts being allotted to those who are related to 
the deceased on the paternal side, and one part to those 
who are related to the deceased on the maternal side ; 
and the said 2/3 and 1 /3 arc then distributed amongst the 
claimants on their respective sides in the manner stated 
in clause (n) or (6) of sub-section (1) above. 


j III thp illuHtratiniiB In-low till* U'l ton or sroiip-i of loiters In the llmt lines 
I i-pn-soiit the o\ist.iiiB claininiils 

A H -j -jm ” or " soii’m ”, O— ‘ ilaiiKlilor ’’ or “ danplitors 11= " brothor ” or 

• *• brother's iSfc=" sister ” or “ sister’s K, t- or r imlli'atoa resprollvely Hint 

L the swtor or brother Is full, coii<-ansnine. or iiteriuo. 

iihfiTnt.om (1), BDD, i.e., brother’s tlaughtei’s tlaufrluor, 

B/>S, i.e., brother’.s daughter’s son, 

SiDD, i.e., sister’s tlaugliter’s daughter, — 

Abu Yusuf • B7.)S will take 1/2, and BZ>Z) and SiDD 1/4 each. 


Ilf one uterine sister the share allotted to them 
I. I/I not 1/0. For the purposes of this llr.-»t 
.-.llotniont it wili be observed that the -ibaro of 
uui Ih the same as tliat of any greater mimlier, 
iniiM-iM-lv if tliere were originally two sistrrs 
mill inil> inn- of tiu-m has one dalinant desoend- 
i-il ftoi.i lior, thiit sister will bo allotted only 
hail mil not two thirds. 


I The consanguine brother or sister is 
excluded hy the full ; besides tliere may be no 
portion left for Idin, but if tliere Is only one 
elainiant descended from a full sisf<-r tlien 
the claimant deseeiided from the consan- 
guine sister will get 1/0. 

* The portion allotted to the iiterliies can 
only be either 1/0 or 1/3, 
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Tniaitt Muhammad : the estate will bo divided first so that tlie brothei-'s iSwn'ioN (i.’U 
children each take a double share, and the sister’s child a single share. Hhiiiruiuim,. 
i.e., (i) HUD and BDS take together 4/5, and (ii) SiDD 1/5 ; (iii) 
then the 4/5 of the former is re-divided betne<!u them so that 
HDD takes 1/3 of 4/5, 4/15, and BAS 2/3 of 4/5 i.e, S/15, 

re8i)ectively. 

(2) uBSD, i.e., uterine brother’s .sun’s daughter. 
vSiDS, i.e., uterine sister s daughter’*' son, 

Abu Yusuf : the former will take 1/3 (being a tcmah ) and (he 
latter 2/3 (being a male). Imam Muhammad • they vull each take a 
half, as uB and vSi would have taken* lu equal shares - 

(3) vSiDD, i.e., full sister's daiight ji ’a daughter, - 
cBZlS, i.e., consanguine brother’s daughter's son- 

Abu Yusuf ; the former will exclude the latter, as she is dosceuflerl from 
the full blood and cBDS is de.secnded from the half blooil and both are 
in the same line. Imam Muhammad : each »•! them takes I /2 which 
is the share of F/Si and oB, respectively. ^ 

(4) fSWD, i.e., full sister’s daughter’s daughter, 
cSiDH, i.e., consanguine sister’s daughter’s son, 
vSiDS, i uterine sister’s daughter’s son, 
vSiDDt i.e., uterine sister’s daughter’s daughter,— • 

Abu Yusuf : the whole will be taken by vSWD ixntho i\i\\ blood claimant, 
imam Muhammad : The full sister is first allotted 1 /2 as sharer, the 
consanguine sister 1/6, the uterine sister 1/3 as she has two claimants 
descended front her, the ultimate shares being eSiDD 1/2, cfiiDS 
1/6, vSWS 1/6, VSWIJ 1/6. 

(5) vSiD, i.e., uterine sistc'r’s daughter, 
eSm, i.e., consanguine sister’s scjii, 
eSW, i.e., consanguine sister's daughtcu’, 

F/Si8»S, i e., full sister's son's sou, — 

The last, FjSiSS, is excluded as being in the third generation, the other 
three being in the second, vUi (as a single uterine sister) is first allotted 
1/6, cSi is, according to Imam Muhammad, allotted the share of two 
consanguine sisters, i.e., 2/3, as she has two claimants descended from her, 

Secomdhf, there is a residue of 1/6, w'hich "returns,”* and is allotted 
to uSi and oSi in the proportion of 1/6 to 2/3 ; hence the shares 

I C£. a. 018, above. :il)«\e. 

* FaUuoa ‘Altimoni, rontiz Cli. VII ; the a Of eour!>e Uiete would be no return If 
same Illustration Is given in sinyw, Jones one of the aiieostoM of tlic clnimants wen 
Vll., 249-250. « reBiduar.v, e^. a cuiisunguiue brother. 

« Siriijta, .Jones Vll. 250-251. Cl. s. 017, 
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Section 0*31. l)tM.‘oiu(i (after the return) l/o and 4/5, respectively. Thirdly, the 1/5 
lUubiruiwns. allotted to uNi is taken by uNt/J , and the 4/6 allotteil to cSi is 

divided between cNiS and cSH) in the prt)portion of 2 : I ; so that 
C(SiS takes 2/3 of 4/.5, i.e., 8/15, and cHiD takes 1/3 of 4/5, i.e., of 4/15. 

(6) Tlie claimants being a full paternal aunt, vpA, and a uterine 
maternal aunt, uai. 4, the former does not exclude the latter though of 
the full blood, because she is on the lather's side, and the latter on the 
mother's side; but ep. 4 will take 2/3, and UM..1 will take 1/3, being the 
father’s and mother’s portion, respectively.^ 

(7) Similarly, the consanguine ])aternal aunt, CP..I, will not be 
excluded by the full maternal aunt, UMd, but the former will take 2/3, 
and the latter 1/3.* 

(8) The claimants being — 

wHU i,e., full brother’s daughtur, 
vSiD „ sister's „ 

I'VS'iE „ „ son, 

oBD cunsauguino brother's duugblur, 

cSiD „ sister's „ 

cSiS „ „ son, 

uBD uterine brother’s daughter, 
uSiD „ sister’s „ 

u6'i8 ., „ son, — 

Abu Yusuf : the full blood will exclude the consanguine relations, and 
the consanguine will exclude the uterine In each case the male will 
take 1/2, and the female.t 1/4 each.® 

Imam Muhammad : the full blood will exclude the consanguine, but not 
the uterine : (i) the uterine Avill take 1/3 of the estate, ^ and then this 
1/3 will be divided equally amongst the uterines, i.e., ltBZ), uSiD and 
vSiS will each take 1/9. (ii) The rest, i.e., 2/3 of the estate will be divided 
amongst the full blood relations, i.e., pBD, and pHiti, but so that 

out of this 2/3 (a) in the first instance, f 13 will be (notionally) allotted 
one double share,* (b) vUi will be allotted two siiigle shares,^ i. e., the 2/3 
will be so allotted that fB and vSi will each be allotted 1/3 of it 
then (c) the 1 /3 allotted to fB will be taken by his daughter fBZ) and 
(d) the 1 /3 allotted to vSi will be divided between FHiD and FSiii in 

1 Sirajta, Jones VIII. 253. because he Is hiuuelf a male (thuugli the 

2 Sirajia, Jonea VII. 251. claimant descended from him Is female). 

3 On the principle that two or more uterine « Two eluues, because there are two claim- 

sisters or brothers take 1/3 of the estate when ants, and ^glo shares because she Is her- 
they co-exist with full or consanguine brothers sell a female, (though one of the claimants des- 
or sisters. See s. 618, above. cended from her Is a male, and the other a 

* One share, because he has one dalmaut female), 
descended from him; and a double share. 
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the proportion of 1 : 2, i.e., the former will fake 1/9 and the latter 2/9. Section 631. 
The distribution accordinp; to Tmnm Muhammad appears from the 
following table : 


R(‘Hl(lnarIe<i : tiikiiiK 'i/i 


fB tvV, 

full fdli, 

IIROTHEB 1/2 OF 2/3 8ISTKR 1/2 OF 


'in 


k\( lulled li\ lull l,l,i.„| 

TiR " rli ■ 

iiiSSASnl INK ^■0^■<\^0l l>JK 
IIROTHKI; -I'PFR 


Sliarers : taktnc 1/3, 
V B uSi 

ITTHKIVK I TEBINR 

nROTFF.R SISTXR 


fBD rSiS t'SiD 


itiO 


FUM. FULI, 

BBOTBKR'8 SlhTKR’S 

P.VUaHTEB SOS 

1/20P2/3 1/2 OP 2/3 OF 3/3 

-1/3 -2/9 


Kl'll, 

sister's 
DAIOHTER 
1/20P2/3 0P1/.3 
-1/9 


■ iissw- 
BRilTHKH’' 
U.WilHTER 


I 

cSis ,'Sir) 

i.uSSAS- <'OSSa> 
iRiSB arisi], 
MSTF.R’s sifter's 
nAII.HTBR 


•’ US vSiS uSiD 

' TERINF, I TEBI-VB LTEBINB 

nROTIO R S SISTER'S BISTER'S 

SOS SOS DACOHTE* 

I/30FI/3 I/30F1/3 l/SOFl/3 

=1/9 =1/9 =1/9 


(9) If the claimants indiule f no or more grandchildren of uterine 


brothers or sisters, (n) they take 1/3, dividing it equally amongst them- 
selves, then (6) the grandchildren of full (or tailing thorn of consanguine 
brothers and sisters) take collectively the 2/3 (<•) as to this 2/3 if there 
was one pre-deceased brother (full or consanguine) through whom two 
claimants are descended, and one pre-deceasoil sister (full or consanguine) 
through whom three claimants areiles('endcd(i) the brother is first allotted 


a double share for each of tlie descendants through him, i.e., 4 shares 
and (ii) the sister a single share for each claimant through her, i.e., the 
brother is allotted 4/7 of 2/3— 8/2 1 : and the sister 3/7 of 2/3=6/21. 
(d) Finally, the 8/21 and 6/21 are divided respectively amongst the grand, 
children of the brother and sister in the proportion of 2 : 1. This may 
lie tabulated as follows : — 


I’TERISK 

>tSTKR 

I 


ITTERISE I TEBISE ITERINE I TF.RI.SF. 

hbothkr’s brother's sister''! .sister’s 

SON IMirOHTKU SON nO’iiHTFR 


uBSD uBDS vSiSD uStDS 

CTEBINE uterine UIEBINE VTEBINE 

BBOTHIR’S brother’s sister’s SISTER'S 

son's nATIOHTER'S SON'S flOOHTKR’S 
DAVOKTEK SON D.IUOHTEU SOS 

1/12 1/13 1/12 1,/I2 


I’. 4,7 0 I 2 / 3 =«/.'l 
FI l.l. Oh 
I iiNMNOl INF 
HKOTHFll 


.S'» 3/7 0 2/3=2/: 
U EL OK 
I'lNSANBUlNE 
SISTER 

I 


B/)8/2l 

BROTHER'S 

IMl'lillTER 


SiS SiD 

«,'•) of 2/7 = 8/35 1/5 of 2/7=2/:J.’: 
sister’s sister’s 

SON daughter 


Bi!)D 


SiSS SiSD 

brother’s sister’s sister’s 

paiohtek’s son’s son’s 

II IUGHTBR son D.VUOHTEB 


SiDS 

sister's 

DAUGHTER’S 

SON 


3/3 of 8/21 1/3 018/21 3/3 of 8/85 1/3 of 8/3.'’. 2/3.'i 


(rf) Portions Claimants Related in More Ways than one. 


632, Where any of the claimants is related to the 

relatpil to 

r)7 



898 


tnherttanot; : sttnnt law. 


•Section 

deceased in 
more ways 
than one 
inherits in 
respect of 
each such 
relationship. 
Exception. 
lllwlrationg. 


■ deceased in more ways than one ^ he or she inherits in respect 
of each such relation with the exception that according to 
Abu Yusufs a grandmother can inherit in only one way, 
notwithstanding that she be related to the deceased in 
more ways than one.® 


I 




(1) If the deceased, P, 
has two daughters D and . 

Da, the former having a j) 

son DS, and the latter a | | 

daughter DrtD, who inter- ‘ 

marry and give birth to a 
son, — that son traces his 

relation to the deceased in two ways, and may therefore be styled 
Z)SS or DaDS. If afterwards DaD mairies another husband H, and 
gives birth to a daughter DaDD, then on the death of all the other 
persons mentioned above, i)SS (who is also DaDH) and DaDD will be 
heirs, (a) According to Abu Yusuf, ASS, being a male, and being 
related to the deceased in two ways, will take the share of two males, 
i.e., a quadruple share, and DaDD being a female, and related to the 
deceased in only one way, will take a single share, i.e., /)SS will take 
4/6 and DaDD 1/6. (6) According to Imam Muhammad the first 
distribution will be in the generation of DS and DaD where the 
intermediate ancestors differ in sex, and £>8 will be allotted one double 
share, i.e., 2/3 and DaD one single share, i.e., 1/3.* The 2/3 of Z^S come 
to DSS and the 1 /3 of DaD will be divided equally between DaDS and 
DaDD, i.e., the last will get only a 1/6 and />8S or DaDS will take 6/6. 

(2) P dies leaving the consanguine sister of his father (consanguine 
. paternal aunt) and the uterine brother of his mother (uterine maternal 
uncle). If the former is also his uterine maternal aunt,® then P’s estate 
will first be divided into 2/3 for the paternal side, and 1 /3 for the 
maternal ; the aunt will take the whole 2/3. Then the 1/3 for the 


1 Provided, of couTKc, that each telaUonahip 
wooM Imve entitled him, by itself to inherit. 

2 Imam Miihnmmad does not anree with 
Abii Yusuf on this point. 

a Ball. I. 707. 

* Sir in Hail. I. 707 std quarre whetlier Ital) 
should not he allotted two single, shares, inas* 
much as there are two claimants desernded 
from her, vh. DaDfi and DaDD ; the illustra- 
tion is taken from the Falawa •Alamein ; and 
it seems hardly possible that there shotdd be 


an error in it, but tile present author is un- 
able to think of any otlier explanation of th<g 
instance, e.\rept an error in the text. 

I If a man F hag two wives, S' and Wa, and 
he son (3) of F and W marries the daughter (D) 
of S’fi (by a husband other than F), and a child 
P is born to S and D ; then Da the daughter 
of F and IFa will be both the consanguine 
sister of s, anduterlncHlsterofT), i.e., both the 
Ronsaiigulne sister of P’s lather and uterine 
sister of P’g motlier. 
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maternal Hicle will again be divided so that the imcle gets 2/'J out of it SecHOK 
and the aunt 1/y, so that the latter will get in all 2/3 and again 1/9 
totalling 7/9.^ 

(3) The grandchildren of the uncles and aunts o! the dwieased being 
the claimants, as shown in the table on p. 900, viz - 
cpU consanguine paternal uncle, cmU consanguine mater tu 1 unc If 

cpA „ „ aunt. cm/I ,, aunt. 

CpAa „ ,, aunt. <'.vr.(4A „ , aunt, 

then CPU’s daughter mari’ies cpvl’sson and two daughters ai-o born to 
them D, Da ; there are also two sons of cp.dA’8 daughter, viz., S, Sa; 
then cmU's daughter marries cMd’s sot and has two sons Sb, 8c, finally 
cm.^1a’s daughter has two daughters Db, l)c : — 

(а) According to Abu Yusuf the estate is lo be divided into 30 
paiis, of which the paternal side will take 20, and the maternal 10, of 
which D, Da, S and Sa will each take o, because D and Da have a double 
relationship, and S, Sa, are males, and the 10 on the maternal side will 
be divided, so that Sb and So take 4 each, and Db and Dc 1 each. 

(б) [mam Muhammad, however, would: (i) divide the estate into 
3(5 parts giving (2/3=) 24 to the paternal side, and (1/3=) 12 to the 
maternal ; (ii) the 24 would be re-divided in the lirst instance between 
cpU on the one hand, and his two sisters cp.4, and cpA a, on the other : 
opU counts as two males, having 2 claimants descended from him ; op A 
and cpAa as 2 females each, i.e., they take it in the proportion of 4 ; 

2:2; hence cpU gets 12 shares, cp.d, 6 and cpAa, 6, making up the 
24 on the paternal side ; (iii) the 12 shares of cpU are inherited by th • 
claimants descended through him, viz. D, Da, who, as his grandchildren 
take 6 each ; (iv) the 6 shares of cpA, and 6 of cp.‘Ia, 12 in all, are con- 
solidated, and re-divided in the next generation (since they have a son 
and a daughter, i.e., the intermediate ancestors of the claimants through 
them differ in sex) : cp.d’s son counts as 2 males, and OPilA’s daughter as 
2 females, (each having two claimants descended from him and herw*,, 

D, Da, and 8, 8 a) so that cp .4’s descendants have 8 out of the 12 allotted 
to them, and cp Aa'^ descendants have 4 allotted to them . (v) Then 
0Pi4’8 descendants take 4 each out of the said 8 ; they have already got 
6 each through cpU; and (vi) cp^I a’s sons, 8, Sa, take 2 each out of the 4 
allotted to their mother in division (iv). Similarly the 12 shares allotted 
to the maternal side are divided and redivided six timesgiving ultimately 
to Sb and Sc 3 each from cm U and 2 each from CMd ; and to Db and 


Hharifia, iouw, Vlii. 913. 311. 
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fSEOTlofi 032. VA', I ciloli from cMirlA.^ llic figures in the following table represent 
the apportionment according to Imam Muhammad — 

Paternal aide. (24) Maternal side . (12) 


opU cp*4 cpAa 

cmU cm a 

cm-4a 

12 6 1 6 1 

C — /3 

=*1 

1 1 

dttiigl»ters-r=son duugliter 

daughtei- =soii 

duugliti<r 

12 1 8 4 1 

i 1 

" 1 * 

1 1 1 

1 1 1 1 1 III 

D La S Sa 

I . 1 

.SB 

/1b JJc 

(0+4=10) (0+4=10) (2) (2) 

(3+2=0) (3+2=5) 

(1) (1) 


neturn, tu ^ Husbmid or Wife Inheriting the Whole, 

liaiibaud ur ndc 

If no distant 033^ Where no blood relation of the deceased of any 

kindred (nor , • l. ‘s. +4, 

nsiduaries nor dcscriptioti wliatevcr caii establish his claim to inherit, tne 
husband or wife (if either is surviving) will take the whole 
of the estate, 2 subject liowever to any testamentary dis- 
position by the deceased, which may validly affect 5/6 of 
the estate where the deceased is a male and has no heir 
except his ividow ; and 2/3 of the estate where the deceased 
is a female, and has no heir except her husband.® 


'I'he husband and wife are postponcil to all the blood relations, 
apparently because the Quran specifically mentions that every person 
related (by blood) to the deceased should inherit, without restricting 
their rights to any special ihode of succession, whereas the husband and 
wife are mentioned merely as being entitled to inherit their Quranic 
share. “ There can be no doubt,”, said Kemp, J., “ that the more ancient 


1 Sharijui, Jones, VIII. 3Ii-»10. 

2 Mahomed Arehad v. Hajida Banoo (IS78) 
CaT. 702, following (Mutsamul) Soobhanee 
Bhetun (1811) 1 S. U. A. (Cal) 346. Kemp .1. 
also refere to Sircar, “ Muhammadan Law," II. 
233, 234 for the modern authorities ; Bofatun v. 
Bilaiii Khanum (1903)30 Cal. 683;Cf. {Mwtamtd 
fIurmut-ool-NU»a Btgam v. AllaMin Khan 
(1871) 17 W. a. 108 (p.o.) 

^ The explanation of these fractions is as 
lollows:— The testamentary powers in tlio cir- 
’iiimstancca cover all that tlie husband or wife 
IS not entitled to inherit as <>( right ; urdinaniy 


the tcstanientaiy right takes away 1/3 of the 
estate from the heirs (if the testator soderircs) 
Therefore the husband, if sole heir. Is entitled 
as of right to 1/2 of 2/3 ijt., to 1/3, leaving tu 
the deceased wife testamentary powers over 2/3 
of the estate : the wife If sole heir Is entitled as 
of right to Inherit 1/4 of 2/3 i.e. to 1/6, leaving 
to the husband testamentary powers over 6/6 of 
the estate. See s. 570, above, subs. (6) of wbicli 
refers to testamentary powers where the only 
.survivor is a husband or wife and is explained 
in the comment to s. 579. 
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authorities did hold that the widow and the husband were not entitled Skction 633. 
to the ‘ rudd ’ or return, under the Muhammadan law ; but more modern 
authorities have ruled that in the absence of the ’ bait-ul-mal the widow 
and the husband, are entitletl to the retinn.” • 

§ 9* — The ‘Maula' or Successor by Contract 

634. (1) In default of all blood relations, and of the' ’ -ncooea? 

it no blooil 

husband or wife, the estate devolves according to Hanafi, rriK.on. m.r 

n, rn* 1 o .1 c » 1 liii,l>.incl or Wife. 

but not Shan 1 , law - upon the mania, or successor by 
contract as defined below. ^ 

(2) Where a person (in this paragraph referred to as 'M.i'iia'aeflue.i. 
the “declarant”), having attained majority and being of 
sound mind, makes a declaration, that if he dies leaving him 
surviving, either no heir, or only a husband or wife, as 
her or his heir, then another person who is of unknown 
descent shall have the right to inlierit the declarant’s estate 
(subject to the rights of the declarant’s husband or wife, 
if any) and that other person agrees, in consideration 
thereof, to pay any fine to which the declarant may be 
liable, then that other person is called the ‘mania’ of the 
deceased; and the agreement is called an agreement of 
‘ mawalat.’ * 

This rule of law, like so Tuauy others, is a relic of pre-Islamic custoU'S 
in Arabia.'* It can have little applicability in British India. The 
consideration cannot be recognised in India : the fine contemplated by 
the text-writers is the ‘ di*at/ payable as compensation for criminal acts. 

§ 10— The Acknowledged Kinsman. 

635. In default of all blood relations, of the husband ArknowItNlscil 
or wife, and of the successor by contract, the estate devolves 

1 Mahomfd Arthad v. Sajida banoo {1S7S) set u. to Ouran IV. .Ift, 37. iiled in comment 

3 Cal. 702. to •!. 004, abo\e. There may bo a iniitnal ron- 

2 "The Mbdiaj iadilent os t« the ■•guccossor tract for sti<ce>'ioii between two persons, so 

by contraot ” but Luclanl (‘Succession Mtisul- tluit each mat he the mauta of the other, 
manea,’ 108) staton expressly that (his form of 4 Ball. l. .387, 388, 684. 

snccesgion la peculiar to the Hanillte*, an<l Is i ft. Smith’e " Kinship and MarriaRP.” 

not recoKuifleil by the Shafeltes,” Wilson q,,,,,,, iv. . 37 . eitwl in eomment 10 s. 004 , 

•• AnsIo-Miihnmmnd!in Uw ” 414 athm-. 
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Skction 636. upon the “ acknowledged kinsman,” i.e., a person of 
unknown descent whom the deceased has declared^ to be 
descended from a kinsman of himself.® 

It will be observed that a person whoso claim is based on a more 
acknowledgment, has his rights postponed to the rights of those who have 
ot her proof to establish their rights. 

§ ll.~ Universal Legatee as Successor. 

636. In default of all those wlio are referred to in 
s. 635, above, a Mussulman lias the right to make a 
testamentary disposition of the whole of his estate.® 

The case where only the husband or wife survives the deceased, 
is referred to in s. 633, above. The testamentary powers of the 
deceased are rostrictctl so as to operate to the extent of only 1/3 of 
the estate as against the husband or wife's interest in the estate 
(as Quranic sharer), but are unrestricted as against the rest of 
the property.^ 

§ 12— Escheat to the Government, 

Hsrheattothe 037 , Jn dcfault of all the, persons referred to in ss. 635 

(Joverninent 

It no one can aiid 636, abovc, the estate, or such iiortion of it as is 

(■Oahlish Ills claim. i .ii r i i 

not disposed ot by the will of the deceased, escheats to 
the Government. 

“Private ownership not exist ii^,” said the Privy f’ouncil, “the 
State must be owner as ultimate lord.” * There is a dictum in an 
old case that where the widow of the deceased is the only surviving 
heir, the residual 3/4 of the estate also revert ,s to the widow — it 
being ruled by ‘ fatwa.s ’ that there i.s in modern times no ‘ bait- 
ul-mal ’ or public treasury, regularly established 

1 A ilcciaratiou ol this naUin- may be simi ami MarnaKc in Ancient Arabia," 15. 

ri fractcd, ami il rctiacte,!, N ot no effect, Cf See also .SdAcfrairfi liegnm v. {Mirza) Himmut 

B. 223, above. (ISO!)) 12 W. R .">12. 

* Such an .ackiinwledgment docs not refer a Ball. t. 634. See as 579, 033 above, and 
to descent from the deceased himself. If it. comment thereto. 

does ,so refer, it may ^ake effect so aa to eatah- * Privy Council in Collector of Masulipatam v 

lisli parentage, — In which ease the aeknow- Cacnly (186U) 8 Moo. I. A. 498, 623. 

lodged person would succeed in the name w.ay ■'> (Munmmmaut) Soodhaitee v. Bhelum alias 

as if he were descended from the deceased; Shah Ammnh \ H. D. A. (C'.\i.T.)340,348. 

whereas an ucknowlcdgment under a 63.» Uted with appioval by Kemp, J., In Mnhotnnl 

gives a right which ia postponed to all other Anhui v, Kajula (1878) 3 t'al. 702 

rights, Cf. Bad. 1,406 (fi. 1-4): Smith’s "Kin- 


Testamentary 
power en- 
iianced if 
there are no 
heirs. 

—or only 
liiisbnnd or 
wife. 
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PART III -SHIAH LAW OB' INHERITANCE. 

§ 1.— Scheme of Shiah law of Inheritance, 

638. In accordance with Shiah law, - shfah i.vw 

( 1 ) The husband or wife, together with the ncarcptblood 
relations, male or female, agnate or cognate,’ are ( iitilled lo 

or (ogiiato 

succeed to the estate: proximity being reckoned as ju’ovided "ui-o-ed. 
in s. 640, below, and in no case does a jiersonreinoier than the 
said nearest blood relations inherit any portion of tlie said 
estate.'^ The expression “ heirs hcrcinaltcr includes (un- 
less the context otlierwise indica tes) the husband or wife and 
the said nearest blood relations, but no others. 

(2) The estate is divided amongst the heirs, by first DHiriiMUion 

. . flrwttosliarcia. 

allotting (subject to sub-section (3) below), their respective 
shares to such heirs as are entitled to Quranic shares;® the 
residue ® is then divided amongst the rest of the heirs ‘per 
stirpes,’ and not ‘per capita;’® and if the heirs comprise ' 
such only as arc given merely (Quranic) shares, then they 
divide the said residue as stated in sub-section (4), below. 

(3) Where the sum total of the Quranic shares exceeds no rateable 
unity,* the shares do not all abate rateably,*' but the distri- >r aui'm 
bution is so made that the deficit is borne by the daughters 

or sisters, as mentioned in ss. 642, and 643, below.® 


■ Cf. Bail. 11. 274 (par. 2>. 

3 Ball. II. 270. IiibuniiU'li that there le no 
liiUeritaiiee (or a eoii’e non. alien there iiunly 
a (laughter. Ib. 302 (p.ir. 2). 

3 Bail. II. 202 (t>ar. 2), 274 Tlie prim iple, 
tliat male!! be allotted talee :m large a irurtuiii 
U!i females is applied (ii) to duseeiidaiits, (b) to 
agnates. It Is not applied in the eaMC oi .l^,lell- 
daiits or collaterals who arc eognutex, or 
uterine. Cl. Bail. II. 303 (J(. 17-18); bco al-s> 
Bail. II. 400; “I was directed to ask the 
imam Jaffer Sadik, on whom bo peaix’, to 
whom doth the property ot a person deceased 
of right appertain ? to his own nearest rela- 
tion, or to his Asbat ?’ He replied 'Verily 
It belongs to the nearest relation, and as to 
the Asbat or more distant male kindred, “ Dust 
in their Jaws. *’• 

4 Under the operation of the bhiah ruies 
of succession it can never happen tliat no 
residue Is left in a case where there Is any 


pcr-,011 who H .1 pure residuary (/ ■ , whore 
tlicrc is .my pcr'.oii entitled to iidierit, who docs 
not take any Quranic share). 

•• The aiutemeut is referred to as ‘uu/ or 
••iiKroasc,"iiud preiails 111 Suiiiii law " Tho 
*((«f IS null, or not reiogniscd with us," i.c , 111 
Miiah l.iw,--Bad. 11. 274. "the nullity of the 
doctrine oi ttu/," ib. 273 , “innumerable tradi- 
tions . . iwprcssly annul and prohibit this 
practice." 16. 397. 

6 Sees 042(2) (e) nnds. 013. The dcflclt 
always tails either upon («) tlie daughters, or (6) 
(he full or consanguine sisters. It is only wlien 
cither of these are present tliat there can be a 
Jietlelt.— Bad. II. 393, (par. 3), 390-397 ; 203, 
273, 274. 330. It has seemed best to describe 
•in tliis work) the position of the full sisters as 
Uiat of residuaries inasmuch as they take 
the whole of the residue and bear the deficit 
(if any) caus'd bv tlie existence of sharers. 
Sec s Ol.i, (2)(c). Mow. 
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Suction (j3S. 

" Urtuni ’’ 
lu alitircr:). 


Elfett u( 

lllstillflKJII 
bctwet-ii alMrer 
aiul re^iilutiry 
In Shiah law. 


The iharcr in 
Shitih law. 


SUOtl.US IN 
SUt.\U lAW. 


Sunnis iiielude 
more persons 
ainuiigst shai* 
I TS as liiiiivi- 
duals cnliUeU 
III their own 
rights. 


‘Ji)4 


(4) Whore the lieirs do not include a residuary (and 
the total of the (Quranic) shares of the heirs do not ex- 
haust the whole estate) ^ the residue is divided amongst 
them in the proportion of their respective shares. 

Explanatimi. — ^Under Shiah law the distinction between 
the (Quranic) sharers and residuaries arises only in the 
distribution of the estate : it docs not affect the question 
as to who are entitled to succeed. 

Tile sharer or ‘ zu farz ’ refers in Shiah, as in iSuinii law to a kinsniau 
s2JCi!ificaIly named or mentioned in the Quran.® All other heirs (for whom 
shares are not allotted in the Quran) are referred to as ‘ zu qarabat by the 
fcihiah authorities.® The latter are referred to in Baillie as residuaries. The 
same heir may in some circumstances be a sharer, and in others a residuaiy . 

The sharers in Shiah law ma> , subject to s. 640, below, be thus 
enumerated . - 

(1) Husband, in all circumstances a sharer (taking 1/2 or 1/4) ; 

(2) widow, in all circumstances (taking 1/4 or 1/8) ; 

(3) daughter, when there is no son (one takes 1/2, two or more 2/3); 

(4) father, when there are any descendants (taking 1/6) ; 

(5) mother in all circumstances (flaking 1/3 or 1/6) ; 

(6) full or consanguine sister, whoie there is no brother or grand- 
father ‘ (sharing in a manner similar to daughters) ; 

(7) uterine brothers and sisters (1/6 or 1/3), 

Of these the daughters, the father and sisters are occasionally residua- 
ries, viz., daughter where there is a son ; father, where there are no 
descendants ; sister, where there is a brother or grandfather.® 

It will be observed that the following are not classed as Quranic 
sharers by the Shiahs, though they are so classed by the Sunnis, viz., 
(i) the sou’s daughter, (ii) true grandfather, (iii) true grandmother. 
The reason is that the Shiahs adopt a species of reiiresentation ® and 


1 Vu., when the shan-i are added together, 
tlieir HUiii ia leaa than unity. 

2 Bad. 11. 377, 378. See aa. «U3, UUl, and cuin- 
inont to a. 004, under the heeding " Quantum 
ul iiitereat taken by the various heirs." 
Zu— iiuiater of ; /ar 2 =ordiuaiice, lienee the 
aneeial rules ul the Quran relating to aliarca 
in inheritance , the share itself is thus referred 
to as farz ; and Jarau ib the term used fur the 
liw oi iiilieritHiiiHi. 

J (^‘aral>al--kini,liiii : cl “Z«> KHrtibtU,ut a. 


residuary . ” Bail. 11. 377 (last line). 

* Thu grandfatlier takes the same interest its 
a brother when he eu-exlsts with a brother or 
sister ; see s. 043 (4). 

5 Merely ai regards tlie nuantum of the estate 
taken, — not as regards tlie right to Inherit ; 
with reference to the latter the nearer rigorously 
excludes the remoter, and a pie-doccased rela- 
tions descendants do not represent him, in 
regard to the rlglit to inherit. 
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a Mtripital diu*^^ributiou throughout, so that (to take .an i-vajnplc) in Skction (ias, 
Shiah law the sou’s daughter takes tlie share not of a daughter, but 
of a sou, and it is the daughter's child (whetin-r male or female) 
who takes the share of the daughter not tht? nou’s daughter. At 
■the same time, the principle whieh according to tin- Shiah iiitcrj)' elation 
of the Quran underlies the doctrine ot tlic ".diarcs. is extended 
in all directions, and through all generations lo the remotes* kinsmen ’ 

In othei words, the Shiahs interpictthc specific jirov.sions in no Quran iin- siimIi-- 

about inheritance, as indicating a scheme !>\ wliich i*-- •‘ i^pf'idivc 

rights of the various relalious in the first degt e imnicdi.iteli f-nrrou.idmg m 

the deceased, arc adjusted and defined -as an orientation of the right, but e\- 

relative iiositioiis of such kinsmen inreg rd to etieh other, Avitli reference 

both to their title to lulutrit, ami the proportion or ratio of their re>«- ‘'atrd througii 

pcctive interests vheii they eoiucete one with the other. ukimhus. 

Thus the immediate relations of a person being taken to be (i) the rmiLiuiy ot 
spouse, (ii) descendants, (in) parents, (i\) sister oi’ brother, ^ all these are prutauoirot 
referred to in the Quran • and according to the Shiahs their mention in 
the Quran lays down not only in what ])ro])ortions thc^' themselves 
inherit, but also tixes the position that each kinsman holds with 
respect to the propositus, by reason of ihe particular relationship 
existing between the two ; and, as a coiisecpi/mce. determines the 
relative importance (in the law ot succession) ot their respective 
relationships. 

The way in which the three classes of heirs have been arrived 
at, has already been adverted to. The portions which the various 
heirs take are always the counterpart of the portions which these primarv' 
persons are given under the Quran. 

With reference to the I’esyluarics, in accordance with the Tlaiiati suiiui mui 
interpretation of the law the male agnates are alone residuarics in j^ompared! '**'*^'* 
their own right, and female agnates are residiiaries only when they 
co-exist with male agnates in the same line, whereas the Shiah interpreta- 
tion extends the principles wlvieh prevail in the ease of the immediate 
relations, to the most distant of them, introducing radical changes for 
tlie puriJoso of adopting those rules. As a daughter or a full or 
cousauguiue sister is a residuary under certain circumstances, so are 


I E.g., the uteiine Histei'ii bhure ib uut res- 
Iriutcil lo her, but her vhihlren take her 
Hliaro 111 her absuiu'e, — uiilcbb ot cuursf, then* 
are rolatlona in a nearer generation, — for in no 
ease doea a mure distant kinsman sueeeed aiUi 
a nearer one, under Shinli law ixccpt in tlie 
anomalous case relcrred to In b. UlUE. below. 


* Quaere, whether the intluenee of the tribal 
s\stem ol brill herhnod in nrin> may bo traeod in 
the raibiiii; ol biolherluHid (and sNlerhuod to) 
one ot tlie ininiiiial luodcb nl forming kiiibliiii, 
and 111 Its being placevl on the same footing as 
marriage, and iiareutuge. 



906 


INHERITANCE : SHIAH LAW 


Section 638. also tho doscondants of the daughter, or those connected to the 
deceased through the full or consanguine sister. See table on p. 912, 
below. 


(/liilil III Mil' 
womb 


Kii1c 8 of 
exulusioii. 
Aroldfiitiillv 

Ciiusini; dGutli 

doen not ex- 
clude from 
inlioritauce. 


Child of pa- 
rents who havu 
taken ii'an’ 
not related to 
father, but 
only to mother. 


lllepitlinate 

eliilil. 


§ 2. — Competence to Inherit — Exclusion. 

638a. a child in the womb of its mother is competent 
to inherit, jirovided that it is born alive. ^ 

t’f. “ If born six months from the death of its father, the right of 
inheritance is established ; or even if bore at nine months, if its mother 
has not married again.” 

639. (1) In accordance with IShiah law a person who 
has wilfully and unjustly caused the death of another is 
disqualified to be the heir of the person so killed;^ but 
not one who has accidentally or rightfully caused the 
death of the deceased. 

(2) Whore a person has disclaimed the paternity of a 
child by ‘ li‘an ’ under s. 218, above, there is no legal relation 
between the said person and the child ; and neither can 
inherit from the other ; provided that, if the said person 
subsequently withdraws the ‘ li'an,’ the child may inherit 
from the father, but the father does not inherit from the 
child ; ^ nor are there any rights of inheritance between 
the said child and the relations of the father.*'* 

(3) Subject to sub-section (4), below, an illegitimate 
child® is not related in Shiah law"^ either to his® mother,® 


1 See h liOli (1), above 

2 Ball. 11. Ufll-lJOS, 366-377. 

a Ib. 266 : “ Though Mofeed liasi, apparently 
with some propriety, e.\i.liulecl troiii the opera- 
tion of this rule the dfeut or flue to lie paid 
la expiation of the deed, which the slayer Is 
prevented from Inheriting." The imiiedlment 
to succession for causing death is personal 
to the killer, — it is not transmitted to those who 
claim through him, and others may succeed 
through the killer. E.g., if K kills F, and K’s 
son would be entitled In the absence of K, then 
K’s son will succeed, as though K had pre- 
deceased F : Bail. II. 207 (par. 1). Similarly a 
slave is excluded, but not the son of a slave 
(ift. last par. ). Cf. also ib., 360 (par. 2, 3), 370 
(Oiird) 

* Bail. II. 26ii. 3U.1, 304 (« 0-11 ; yirrf). 305 
(par 4», 372 Except the descendants of 


the b.istard child, all his other relations must be 
through the mother, i.e , cognates, hence they 
inherit nmlcs and females in equal portions : 
s. 643 (3) (fi), and s 644 (2) (c) (ii). 

Bail. II. 304 («. 12-10). 

6 Ball. 11. 306 (If. 16-0). 

7 B 630 (4) refers to a child by loiniiatloii 
and adultery of parents who are not married, 
whereas sub-section (3) refers to the child of 
married parents, who liave made lian. 

6 The masculine Includes the feminine in 
sub-seitlon (3). 

0 Under Bhlah law the iilegltimate mother 
Is incompetent to inherit : SahebzaUi Begum v. 
Mirza Himmut Bahadur (1800) 4 Bcng. L. K. 
(A.C.) 103 ; 12 W.K. 512 ; alflrnicd on review : 
(1870) 14 W. B. 125 ; Komari Bibi v. Dalitn Bibi 
(1884) 11 f’al. 14; Bafatun v. Biladi Khunum 
(1803) 30 Cal. 683. 
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or to his father ; and rights of inheritance exist only between Skction 639. 
him and his own children and his wife ; ^ i hey do not exist 
between him and any of his ascendants or collaterals. - 

(4) Where persons believe themselves in good faith to r luidr. .. m 
be lawfully married, and give birth to a cliild, the parentage inuliiko fon- 
of that child is established in the said persons ; iind if only SvTil.Si 
one of the parents is under such mistake in gof)d Jaith, the 
parentage of that one alone is established.^ 

“ If a husband disavuws the parentapo of a ‘ fa-tus ’ or embryo in iiiutiraiuw 
the womb of his wife, and ‘ the li’an ’ oi mutual impreoation takes place, 
after which she produces twins, they are botJi heirs to each other as 
brothers by the mother’s side, bu! not by the father's ” ' 

639a. The rules contained in ss. 607, 608 and 609 are >'n-i.orn .md 

niis^inp[ p^rsoiii, 

applicable also to Sliiahs in British India. 

It is stated that there are the following opinions about the pro- 
oeduro to be adopted in case a person is missing,-^ viz.. (I ) to wait until 
there is no probability of the mis.sing person being alive. (2) until the 
expiration of 10 years, (3) “ some doctors have prescribed 4 years,” 

(4) to divide the state “ amongst his heirs if they are in opulent circum- 
stances, to be restored to him if ho should return, " ® (fi) “ others, have 
denied the legality of the distribution altogether, directing that the pro- 
perty should be entrusted to the keeping of an heir in opulent circum- 
stances. But the first opinion is to be preferred as best founded in reason 
and justice .” '' 

See .s, 687, above, and comment thereto, and compare s. 606 
(3), for the principle underlying the rule that a murderer is di.squalified 
from inheriting. 


1 Or “ husband," if tlie dix-oased is a female. 

* Ball. II. 306, (par. 3), where aimther Shiah 
report is alluded to, aecordiug to which the 
illegitimate mother and child inlicrit from each 
other, (whicli would agree with the Sunni law) 
"but this report is now rejected ’’—ib, 

3 Bail. II. 374 (par. I)— though their mistaken 
belief does not entitle them to inherit from one 
another as husband and wife. See s. 641. The 
converse case (where persons are really Inisband 
and wife but consider tlieinselves to lie eoinmlt- 
ting adultery) is also ineiitloneil ; in such a case 
the oSsprlng is lawful : Ball. II. 374 (par. 2). 

4 Ball. II. 30.5 (f/iirrf) ; cf p. .567. above. 

j Ball. II. 260 (jiecoarf). 372 (wo/wf). 307 
(para. 41, — where it is stated that (1) U Hie 


opiaioii in the Kkzhi/, (2) is in the Mofeed ‘ on 
the ground of a report of Aly bin Muhnar, as 
having been so decided by Aboo Jyfar . . . 
With respect to the sale of a small part ol .i 
maiisioii, hut a general inference from a de- 
cision of this nature seems to he unreasonable,'’ 
(3) is tlie opinion of the .^hedh, (4) is stated in 
(lie Sumaul (on a report of Amna Inn Esna) ns 
iMving been so decided by Aboo AbdooUih . 
" but this report Is weak, or not siifflciently 
authenticated " (.5) acconls with n report by 
Ixhat /fill Omar of a decision by AbooAhdoot' 
lah “ Blit there are some doubts as to ’’ Ishak’x 
“ llilclitv. anil though the reisirt is inaintniiietl 
hy .'<uhHl bin Zwiil. It is still roiisjilereil weak " 
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Section fiio. § 3 —Priorities among Blood Relations : Three Classes, 

Three (I.K^ex 640. Priority amongst blood relations ^ for purposes 

iniitiinllv of succession is reckoned in Shiah law on the following 

e.ul!' other basis : ^ All the blood relations are divided into the three 

classes"’ referred to in ss. 640a, 640b and 640c, below : the 
existence of any member of the first class of heirs excludes 
all members of fhe second and third classes, and any 
member of the second class excludes all members of the third 
class: '' the members of each class, have priority as against 
each other in the manner referred to in s, 640d, below. ^ 

iSoctions f540A“-ri40c give the main divisions of heirs into three 
'’lasses : s. 640 d explains the priorities within each class. 


Finsr ciAss. 
nc-.ci'MiUni', 
fitthuT mill 


SKt’OXT) 
r-rnsH . 

\ll KMIlll- 
iviri'iits II ml 

I hr hrfilhri's 
mill Slater, 

with l.hi'ip 
ileacpiiihiiiN. 


640a. The first class of heirs consists of — 

(<0 all descendants, " together with 
(b) the father and mother of the deceased : 
these are preferred to all grandparents and collaterals.'^ 

640b. The second class of heirs consists of — 

{a) all the ascendants " how, high soever of the father 
and mother of the deceased, together with 
(b) the descendants how low soever of his father and 
mother: " 

these are preferred to those collaterals who are descended 
from a grandparent or other higher ancestor of the 
deceased. ^ 


thirhilvss; 640c. The third class of heirs consists of all other 

. 111.1 blood relations of the deceased, viz., the uncles and aunts 
d...ii.i„i.mt, of the deceased, or of an ancestor of the deceased, and 
the descendants® of such uncles or aunts." 


® For the iiriiuiple of m 640, <.ee i-omiiii*iit 
s Tabiu/ii In Araliic . Baillle renilcrs it “ Hanx,” 
.mil 1 adlioml to it, thoiinh “Rrmip" or 
“-.erieH” wniiM linvi- bCMi prefpniblr. 

* mil ir. S23 

■> \l:ili. or ffiiiiilc, agiiatf or cognate: cf. 


together Mil h (A) llip brnthern and nUters (full 
(oiinaiiKiiiin' or uterine) and their dencendant'i 
how low soe\er, form the aeeond elaett. 

K Ball. 271, 280, 326-328, 364. 
y Ihlil. n. 271 (luir. 2)28.', 328-331, 364, 
(par. 3). 
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640d. (1 ) Within each of the three classes of heirs Section G40d. 
mentioned above, where the question i - whether one within ni- 
descendant is nearer than another descendant, or one 
ascendant nearer than another ascendant, ]}riority is given 
to the claimant between whom and the deceased the fewest 
links (whether male or female) intervene . but (in the first 
class) no descendant excludes or is excluded by the father 
or mother ; and (in the third class) no ascendant excludes 
or is excluded by a collateral. ' 

(2) Amongst those included respectively within the-* ouiiai-'raig. 
second and third classes of heirs mentioned in ss. 6 J()b 

and 640c, above, where the question is whether one 
collateral is nearer than another, — 

(а) the. descendant how low soever (and whether full 
consanguine or uterine) of a nearer common ancestor- has .oramon 
priority over all the descendants of a remoter common prekrreu. 
ancestor;*^ 

(б) amongst the descendants of the same common 
ancestor the following priorities prevail, — 

(i) the claimant between whom and the said common 
ancestor the fewest links intervene, has (subject to s. 640 e 
below) priority over all other descendants of the same 
comiiion ancestor; 

(ii) the full blood relations and their descendants, have I'uu biooj 
priority over the consanguine relations and their descendants, lons-anscuiiie. 
respectively, in the sameline;^ but 'the uterine relations and nut oxciudcu 
their descendants rank with, and do not exclude, nor are rousansuine. 
they excluded by, the full blood, or the consanguine relations, 

or their descendants respectively, in the same line. ^ 

(3) Amongst members of the third class of heirs, the competitiou 
uncles and aunts on the paternal side as well as the mater- and maternal aide 

relates merely to 

1 Ball. II. 321*32 j. (par. 1). 332 (pat. 1) e.y., the maternal uncle h"! 

* “Common ancestor ” hero means the nearest as the son ot the maternal grandfather ex- g” ^ 
ancestor, agnate or cognate of the deceased from eludes the great -great. grandfather’s great-grand* 
whom the claimant can also Uace descent. : cf. son ; Nijabai Ali v. Watir AH [1908] AU. 

8. 601 (4). above. \y. N. liu. 

1 Bail. II. 880. (par. 3), 887 (first), 329, 331, * Ball. 11. 271 (par. 3), 280 (par. 1). 
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Section 640d. nal side are considered to be relations of the same description, 
and the nearest of them on either side excludes a claimant in a 
lower line, even though the latter belongs to the other side : 
but so that the full blood relation excludes a consanguine 
relation if the latter is on the same side and in the same 
(or a lower) line, but does not. exclude a consanguine rela- 
tion in the same line on the other side. ’ 

See the comment following s. 640 b, below. 

640e. Where the claimants are the son of a full paternal 
uncle and a consanguine paternal uncle, (there being no 
maternal uncle) the son of the full paternal uncle is pre- 
ferred to the consanguine paternal uncle, notwithstanding 
that the latter is in a higher generation." 


Exeti^imutl eun. 
Soil of full 
paternal uncle 
excludea 
eoiuaugalne 
uncle. 


1. Nearest 
atwaya 
preferred. 

2. Ve know 
not whe* 
ther par* 
cuts are 
nearer or 
rliildren. 

3. Full blood 
preferred 
to COIl- 

Siinguluu 
hut not 
to uterinej 


I'llINCIPLES ON WHICH PBIORITY 18 BA8KU. 

The nearest iu every case (except Jii the anomalous case mentioned 
in s. 640e above) excludes the remoter, ^ i e , the claimant in the genera- 
tion nearest to the deceased is always preferred ; this, however, is subject 
to the gloss that the parents of the deceased are considered to be neither 


t In other words, a claimant on ono aide 
does not exclude a clainunt on the other aide, 
merely on the ground of the former being a 
lull blood relation, and the latter, cuiisaiiguiiH-, 
but only if the former is in a nearer line tlian 
the latter. 

2 Bail. II. 285 (par. 3) ThH is a ease 
entirely ««t getum ; the iiepJiew is preferred t«> 
the uncle “ while the case remains exactly 
so ; but If it is changed by the addition of a 
matenial uncle, tlie son of the paternal uncle 
18 excluded,"— 16 321), " The son of a paternal 
full uncle, Itiut Is, the sou of an uncle who 
was full brother to the deceased's father, being by 
the same father and mother] excludes a paternal 
lialf uncle ouly of the deceased, and takes the 
whole inheritance preferably to the latter, 
although nearer in degree, if the succession 
should bo limited to tliese two ; and It Is iu 
virtue of this exception, that had the Prophet 
nfOod, on whom and his posterity be blessing 
and peace, left no Issue at tlie period of his 
illssolutlon, his whole succession must by law 
have devolved on the . . . Commander of the 
Faithful, Alt/, on whom be the blessing of Qod, 
III preference, and complete exclusion of, ilb- 
hast; lor Aboo Tiilib was the full brother of 
AbdoiMi, both by lather’s and mother's side. 


and consequently his son, the Commander of 
the Fklthful, although more remote in degree, 
must have excluded Abbast, half uncle of the 
Prophet, as btung brother to Abdoolah by the 
father’s side only. . . Imum Jafar Sadik. . . 
observed, . . . ' Verily, Abdoolah, father to the 
Prophet of (tod, was full brother of Aboo 
TttUb by the same father and mother, whence 
the Commander of the Faithful, as son of Aboo 
Tulib, liad no issue of the Prophet remained, 
would have excluded Abbots, his undo by the 
same father only from Inheritance.’ And 
hereupon a question has arisen whether the 
exception is by law restricted to the particular 
instance before us, without application to any 
other, nr may be also legally extended to all 
similar cases. The most common and preva- 
lent doctrine has restricted its influence to 
this iwrticular case alone, and the author of 
the Hhurayn has expressly declared tliat if 
with these two persons, viz, the sou of a pater- 
iiiil full iiiK-le and paternal uncle of the lialf 
blood, any other heir, even a maternal uncle, 
should exist, the decision of law would be com- 
pletely altered and the title of the uncle's son 
entirely cut off.”— Bail. 11. 320-331. 
s BaU. II. 363 (par. 2). 
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remoter nor nearer than his descendants similarly the parents^ of the Section MOe. 
father, or mother of the deceased are on the same footing as the descen- 
dants of the father or mother of the deceasedi When two or more 
claimants are in the same generation, and on the same side but some are 
full blood, and others half blood, then the uterine relations always 
succeed,® but the consanguine relations are excluded by the full blood. * 

See table on p. 912, below. 

The same may be stated in the form *»f the followJugpro])(>,Mtion8, — 

I. The three classe-s are each in turn exclusive of 1 lie other (so 

that if any member of the Ist class, male or female, agnate or cognate piaasps nmtn- 
ascendant or descendant, exists, none of the 2nd or .ird class can sue- 
ceed, and similarly the 2nd class exclndrs the 3rd.)’’ 

II. As to those included in eiich of the throe classes, — 


(1) The Ist class consists oi two sub-groups marked (a) and (ft) 
below, members of which do not compete against each other, i.e., the 
existence of no member of one sub-group has the effect of excluding 
any member of the other sub-group,® — 

(o) the father and mother, 

(6) descendants. 


Two (llvMons 


Amnnust iIpr. 

‘•eiulftiitg 
npRrer p\. 
cludp rciQofpr. 
iUik no coin- 


daughter excludes a grandchild, whether male or female, agiiate or cognate ; 
a daughter’s daughter will, e.g., exclude a son’s son’s son). But how 
remote soever the nearest descendant may be he or she will succeed 
conjointly with the father and mother, and will neither exclude the 
latter nor be excluded by them (e.gr., the children’s children’s children 
will succeed with the father and mother; provided that there are no 
children nor grandchildren.)’ Twod.vwon. 

(2). The 2nd class also consists of the two sub-groups marked (o) *" “'wpr 
and (6) below, members of which do not compete agamst each other,® — moter; but no 
(a) grand -parents (how high soever), between th" 

(ft), brothers and sisters, and their descendants how low soever. two diviaioiw. 
In each of these sub-groups (a) and (ft) thereis competition ‘inter se,’oiUy 
amongst the members of that group (e.</., the mother’s mother will ex- 
clude thefather’s father’s father ; and the brother’s son is excluded by the 
sister; but the grandfather will not exclude a sister’s daughter’s daughter) 


1 See Quran IV. 12, cited in the coinmont to 
a. (I04A, above. 

2 Not only the parents but any ascendant 
how high so ever. This is anomalous : on prln- 
flple the uncle should rank ivUh (and not be 
excluded by) the great grandfather. But the 
cliances of such ani-estors hnr>lvlnB are so 
silght, tlVlt it is no wonder the law is not deve- 


loped harmonionsiy regarding them. 
3 Ikiil. 11. 333. 

* Bail. 11. 3fl2 (par. 2). 

'> Bad. 11. .IS! (par. 2).. 

« Ball. II. 32+-32-.. 

7 lUil. II. 324-32.',. 

« Bail. U. .32fi-327. 
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Section 040 B. includes the brothers and sisters of the father 

Third clasn. and mother of the deceased, and their descendants, and the brothers 
into -lib BTOups sisters of all other ancestors (male or famale agnate or cognate of 

tor the purpose the deceased.) This class, it may be observed, involves only one general 

nf pompptitinn. description of heirs, because their title to succession is dci-ived from 

the general relation to the deceased, vfz., that of brotherhood or sister- 
hood to his parents. 1 Hence the nearest of them all succeeds, and 
any member of the third class <,ompetes against all the others: 
differing from in this respect from the first two classes, which are 
divided into two watertight compartments. {E.g , a paternal uncle 
or aunt is nearer than, and thus excludes, a paternal uncle or aunt’s 
son, and a maternal aunt* will exclude a paternal undo’s son. Again 
the great grandson, of the brother of l.he father* is nearer t han the 
brother of the grandfather.) 


HEIR.S under .SHIAH LAW : TABLK OK PRIORITY. 

The hu.sbaud or wife always succeeds, whoever be the sur- 
viving blood relations. Those mentioned in groups marked in I. 11. 
and 111. below succeed simultaneously, unless otherwise stated.* 

I. (or) The nearest de.sccndants, •* (6) father md/or (r) mother. 

’rhe members of group (a) have priority in the following order, 
each heir excluding all those below : - - 

1 . Sons and or daughter. 

2. Son’s children and/or daughter's 'chi Ulren. 

.3. Great grandchildren, 

— and so on. 

TI. (a) 3’he nearest grandparents (6) brothers and/or sisters, and, 
failing them, their nearest descendants how low soever.® 

Amongst members of group amongst grandparents) priority 

is given in the following order, Ciich set of claimants excluding the sets 
that follow (F— father or father’s ; ilf=mother or mother’s). 

1. FF, FM, M¥, andlor MM. 

2. FFF, FF^lf, F/WF, YMM, Jl/FF, MFM, MMF, and/or MMM,-~ 
and so on. 

Amongst the members of group (6) (i.e., in the case of sisters and 
brothers and their descendants) priority is given in the following 
order each set numbered 1,2,3, respectively, below excludes the .sets 


I Bail. 11. 32i). 

3 Pull, ('ousaiiKUiiie ur uterine. 

3 So any other descendant, how low soever, 
of the fat her ’s brother will evrlnde the Krand 
j.itlier’M lipitlier. jn>.t as anv desoepdant of the 


propoHitiiB will exclude descendants of the 
brother. 

< See also tsitile on p. iWS, below 
j No matter liow distant tliev are, so lone 
as tliere are none nearer than theinselses 
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following it of with relative priorities amongst those within the same Section 640». 
set as appears below : - - 


ffull brother avd/or sister, f 
j and fettling them,— J to- 
{ consanguine brother andjor ] gether 
sister, with 

f full brother’s and/or sister's ( 
children, and failing | 
them , — ■{ 

consanguine brother's and/ j 
or sister’s children, [ 
f full brothel’s and/or sister’s f 
I grandohildren, and. fail- I 
ing them, 

I consanguine brother's ««'// i 
or sister’s grandchildren. IJ 
and so on. 


uterm«! brothers and/or si 
ters. 


)-uterine brotlier’s and/or 
• sister’s children. 

J 

1 

)»uterine brother’s and/or 
j sister’s grandchildren. 

J 


HI. The uncles aivd/or aunts of the decea.sed ; and, failing Ihrm, the thisd fUBa 
uncles and/or aunts of the father and mother of the deceased ; and failing 
them, the uncles and/or aunts of the grandparents of the deceased, and so 
on. The priorities in each group under class TIT, mentioned above, are as 
follows : each set numberetl 1, 2, 3, 4, respectively, below, excludes the sets 
following, with the priorities amongst those within the same set as stated. 

Fathers side , : Mother's side : 


f (a,) The full brothers f 
I and/or sisters of | ^ 

j the father, and | 

, I failing them , — J ^ 

■ 1 (6) The consanguine ' .S 
j brothers a^/or | ^ 

I .sisters of the I ® 


father,^ 
failing all 


L 


the uterine 
brother.s 
and/or 
sisteos 
of the 
father. 


r ') (o) the full brothers 
the uterine j ^ and/or sisters of 

brothers '$ the mother and 

and/or J g i failing them,— 

sisters j ^ [ (b) the consanguine 
of the j gj j brothers and/or 

mother, ) 3 | sisters of the 

J mother; 


tAe e 


f(a) The children of 
I the full brothers 
and/or sisters of 
the father,^ and 
2. ^ failing them , — 

I (6) the children of 
I the consanguine 
j brothers andjor si s- 
ters of the father. 




r the children 
of the 
uterine 
brothers 
and/or 
, sisters 

So I of the 
° ' father, 




J 


the children 
of the 
uterine 
brothers 
and/or 
.sisters 
of the 
mother, 


(a) the children of 
the full brothers 
and/or sisters of 
the mother and 
failing them,— 

(b) the children of the 
I I consanguine bro- 

I t hers a^/or sisters 
J of the mother; 


and failing all the above,- 


^ This iB Biibjpct to thp anomaloiiB c»h referreil to In g. 6401, 
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Skotion 640e. 3. tho children of oaoh of thoae included in group 2 above, and 
failing them-— 

4. the brothers nnd/or sisters of the grandparents in the order 
indicated in ill. (32) and (33) to s. (>44, below. 

§ U — Distribution of the Estate amongst the Claimants, 

il) The Husband or Wife a Sharer- 

Husband's 04| Q) The husband takes 1/4 of the estate if the 

share l, if ' ' ' 

descendant deceased has left any descendant/ and 1/2 of the estate if 

i.Ifnot '' ' 

wife's j or she has not left any.“ 

(2) The wife takes 1/8 of the estate if the deceased has 
left any descendant, and 1 /4 if he has not left any ; provided 
that where the widow has no child by the deceased, she 
takes no part of the land left by him, but her share of the 
value of the household effects and buildings is to be given 
to her/ Where there are two or more widows they take 
such 1/4 or 1/8 of the estate in equal portions. ‘ 

(1) A has four wives. He divorces one of them, and marries another 
Wa, and then dies, leaving no children. If there is a doubt as to which 
of the four was divorced, then 1/4 of ’1/4==1/1 6 is taken by Wa (whoso 
right is undisputed) and the first four wives take 1 /4 of 3/16 each.® 
jibitiraifoni ^2) H marries IT, a relative within the prohibited degrees, or Wa, the 
mother of a woman with whom H has had illicit intercourse ; there is 
no valid marriage between Hand If or T^a; and neither can succeed 
from H nor H from either though H may not have know'n of tho 
illegality of the marriage.® 

(3) “ if a sick man contract marriage with a woman, whether his 
distemper be dangerous or otherwise, and die of that distemper, without 

1 Male or female, agnate or rognatc. JUndanfem v. Kulsoom Beebe* (1887) 25 

1 Ball. II. 273. 338 ; 3a3.30#, 366 {11. 6-30 Cal. 9 ; 24 I.A. 196. In Mussumat Parbati 

381 (par. 3). Of course the marriage must bo v. Muhammad Mmaffer Ali Khan (1912) 
valid, ib. 373 (par. 4); cf. s. 611, above and 23 Mad L. J. 11 ; 9 All. L. J. 450 (p.c.) the 
comment titereto. As to muf'a see s. 25 (0) point was alluded to, but It was unnecessary for 
and comment to h. 215, above. the decision. By the Lex Vapla of Boman law 

• See, however, comment. {Mir) Ati Hmmin the childless “lost half of all their Inheritance 
V. Hajudn Begam (1897) 21 Mad. 27 , f'wwrr- and legacies,” Galus II. 286. 'I’he I,ex Julia 

daraz Ah v. Wilayal AU (1896) 19 All. 169: “ forbade the unmarried to take Inheritance and 

{Mumumai) Tmman v. {Mueeumat) Mehndrr legacies,” tb. 

Begum (1868) 3 Agra 13 ; {Muneumat) A»too v. « See s. 641 ill. (1) . Hail. II. 315 {It. 21-27); 
{Muemmat) UmdutoouaUsa (1873) 20 W. R. 382 (par. 2). 

297 ; IJusain Khan v. Vmedi Bibi 11889] 5 Ball. II. 294 {Ihird). 

All. W. X. 192. Cf. Am Mohomed Jaffat 6 Bag. U. 311 (seco/gf). 
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intervenient recovery or convalescence, previous also to consummation SaciroN 641 
of his nuptials, such contract of marriage is then ’iy null, or in other 
words, is not considered to be established in law, until consummation 
or recovery of the husband from that disease with which Im was afflicted 
at tho time.” ^ 

(4) “An ‘ oom-i-wulud ’ or female slave who has borne a child 
to her master has nevertheless no claim to his inheritance.” ^ 

For the history of the wife's claim on the estate o' the husband nitiLry r>i 
see ss. 299 and 611, above, and the comment.^ thereon. And ser Ulus- '^*‘**’" 
trations to s. 157, above. 

Under Shiah law tho husband neve gets less than 1/4 or 1/2, asnu«haudami 
the case may be. He can take more than 1/2 only when there is nol^^y* to mi* 
blood relation of tho deceased a' all. 'Fhc wife never takes less than variation. 

' iiOt 

1/8 nor more than 1/4. 'I'his is impressed by saying that the estate take by 
ivover “returns ” or “ reverts ” to the wife, and to the husband only 
when there arc no blood relations. See s. 647, below. Tho shares of 
the husband or wife never abate by " increase.” ^ 

The blood relations take tho rest of the estate of tho husband or 
wife has had his or her Quranic shaie in it, under s. 641. In excluding 
the w'idow from the “ return ” or *' surplus ” when there are no other 
heirs, tho Shiah law is less favourable to her than tho Sunni law » 
cf., ss. 633, 647. 


CHILDl-Ii.SS WIDOW .\ND IMMOV.VBLB PHOPBRTY. 

Ill debarring the childless widow from taking any portion of the chiidiees 

land of her husband, the Shiah law differs from the Sunni law. The rule debaKod 

furnishes one of the few instances where Muhammadan law sharins 

lauda. 

has made a lUstinction between lands and other property. The 
‘ Sharaya’-ul-Islam ' * has been thus translated on this point : 

” When the wife has had a child by the deceased, she inherits 
out of all that he has left ; and if there was no child, she takes 
nothing out of the dccea-sed's land, but her share of the value of 


1 Ball. 111. 340 ; "It follows that in this case 
there can be no title of iuheritaiioe beU eeu 
tho parties, no dower even incumbent on 
the husband and tliat the woman is not bound 
to observe an Ltdut, or term of probation. 
This law of aiiiiulmeiit of cimtnict eiitereil 
into by parties legally qualilled to contract, 
without divorce or voluntary dissolution, may 
certainly at first slglit appear irreconcilable, 
but all objection and doubt is removed neces- 
sarily by a reference to those authentlo proof 
of their nullity, already detailed in the Book oi 
marriage.’* Ballllc adds. “ThH Book, which was 


probably added to the Digest compiled under 
the superintendeuce of Sir IVilliam Jones, by 
the translator, was never published, and has 
not been found among his papers which have 
• oinc to my tiands.— Kd.” Cf. also s. 101, 
alKMit ; BiswiUah Rtgum v. Shah Jfawio Rrgum 
{1914) 16 Oiidh C'as. 325 ! 18 Ind. law .loutn. 
179 . 22 Ind. Cae. 529. 

1 Ball. II. 371 (par. 4). 

3 See footnotes to s. 638 (3) abu\e , Bail. 11. 
271-272. 273 (last line), 338, 339, 363, (H. 
6-3(1). 

« Bail. 11. 203; cf. 693, abo\c 
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Section 641. the household effects and buildings is to be given to her. It has 
Jsa widow said, however, that she is to be excluded from nothing except the 

who has had _ ^ j . i j 

a child (whiiii mansions and dwellings ; while ‘ Moortuza (may God be pleased 
th^^^odtus) with him) has expressed a third opinion to the effect that the lands 

1 Ud?M*** should be valued, and her share of the value assigned to her. But the 

first opinion is that which appears to be best founded tui traditional 
authority.”* This passage shows that there has been a conflict of 
opinion on this point. If the translation is accurate it expressly limits 
the rule to cases where the widow has had no child by the deceased. 
But the Allahabad High Court has followed ^ Syed Ameer AJi’s dictum 
that “ when she has no child, or when a child was bom but died before 
the decease of her husband, then she is entitled to a fourth share in 
the personal estate only, including household effects, trees, buildings 
etc. ; she takes no interest in the landed property.”^ On referring 
to the mere wording of the ‘ Sharaya*-id-lslam ' in the original Arabic, 
it seems that the point may not be without some doubt ; and there is 
little to throw light on it oven in the very exhaustive commentaiy, the 
‘ Jawahir-ul-Kalam.’ One has, therefore, lo fall back on the general 
principle that in this matter as in others relating to inheritance, deceased 
persons do not affect the rights of theliving, and that unless the widov 
has a child surviving her deceased husband, she must rank as childless. 
It must be added, however, that the strict ‘Ithna ‘Ashari’ rule 
seems to have been varied in several paz-ts of India by custom : as in 
many cases the widow is allowed to share in all the property of the 
deceased. It should also be rcnzeinbcred that under the ‘ Ithna 
’Ashari ’ law the husband make a will in favour of his wife without 
the consent of the other heirs. Though the decisions are numerous,— 
they are cited in the footnote.s to s. 641 — none of them seem fo have 
had to deal with this particular point. 


riKsi class. 

1, If there 
ia a son 
or (des- 
cendant 
of son) 
be Is 
residuary 
with 


(2) Distribution amongst Blood Relaiions. 

(a) Amongst Heira oj lha First Class. 

642 . (1) Where the heirs entitled to succeed under s. 
640, above, belong to the first class, and there is amongst 


I Bail 11. tfOj ; cf. s.fK)3, above. 

5 Muzaffar AH Khan v, Parhati 29 AH. 
1)40, 044-043; Parbati v Muzaffar AH Khan 
(1012) « All. L. J. 450, 459. 

« •• .Mahommedau Lew," (2nd cd.) II. 118, 
78 , (3rd ed.) 11. 148. The devlaion was given on 
.lune I3lli 1907. In 1908 the llilrd editiou of 


Syed Ameer Allf’s learned book came out, and 
the passage is reproduced there citing decided 
cases and referring generally to the Jami‘ush- 
ShUtat. The present writer has not been able 
to discover any passage in the Jarnff-ush- 
Shim that tan directly settle the point. Bee 
comment. 
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thom a son or the descendant of a son, the distribution of Section 642. 
the estate is, subject to s. 645, below, as f >llows, — 

(а) the husband or wife, takes 1/4 or 1 /8 of the estate, 
and the parents take 1/6 each as Quranic sharers and 

(б) the residue ^ is divided amongst the descendants 
‘ per stirpes ’ in such proportions that in each generation 
each male takes twice as large a share as each female ; •'* 

(c) the eldest son of the deceased is entitled (in addition 
to his share in the residue), to the body, clothes, ring, sword 
and Quran of the deceased ; provided, first, tliat the said 
son is neither a prodigal ‘ nor deficient in understanding ; 
secondly, that the deceased has left some other property 
besides the said jiroperty ; and thirdly, that the said son 
is liable for the payment and fulfilment of the un-performed 
fasts and prayers of the deceased.' 

(2) Where the heirs entitled to succeed under s. j. unoson 
640, above, belong to the first class, and there is amongst <Iaiishter 
them no son, nor the descendant of a son, but a bears**** 
daughter or daugliters, or the descendants of a daughter 
or daughters, the distribution of the estate is, subject to “^stares 
s. 645, below, as follows, — 

father 

(а) the husband or wife takes 1/4 or 1/8 of the estate, 
and the parents take 1/6 each as Quranic sharers ; and 

(б) if there is a single daughter or (there is no daughter 
but) the descendants of a single daughter, she or they take 
1/2 of the estate (subject to clause (c), below) ; if there are- 
two or more daughters, or (there are no daughters, 
but) the descendants of two or more daughters are 

I BiUl. II. 201, 270, 305, 381. Secs. 012, tit aiire of many flufJes imposed iiy /aw upon a 
(1), (3), (8). male, such as serxiee in the Holy Wars, main- 

* There Is necessarily some resUlne left. Wnance or support of relations, anil payment of 

s Ball. 1 1. 385 ; ef. " The son of Aboo Auja expiatory fines, ami for tins rea-soii her share of 
iMVlng expresseil his Ignoraiieo and doubt of inherltanre lias been justly limited to lialf the 
the cause why a female, the weakest and most portion of a male.'* 

helpless of the two, should enjoy only half the a presumably a " prodigal under inhibition” 
portion o f Inheritance bestowed upon a male, — Cf. Hed. Book xxxv. 

some of our companions stated this matter to s Bail. U. 879 (tAinf). SembU, the words In 
the Imam Jafer Sadik, on whom be peace ; he [ ] refer to religious not legal liability, 
replied, a female is excused from the perform- 
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Skotion 642 . 


Abatement ot 

daughter’s 

ehares. 


Ueturn o( 
surplus or 
residue. 


y. If no 
deseeii* 
dants, but 
only parent 
and spouse. 


Mother’s share 
when restricted 
to 1/0 without 
right to residue. 


surviving they will take 2/3 as sharers (subject to clause 
(c), below) ; ^ 

(c) if the sharers are such that the sum total of the 
shares to which they are entitled exceeds unity, ^ the por- 
tions allotted to the daughters or their descendants are 
alone diminished, and the husband oi’ wife, and parents 
mentioned in clause (a) take their full shares ; ^ 

{d) if the sharers are such that the sum total of the 
shares to which they are entitled is less than unity, then 
no part of the residue is taken by the husband or wife, 
but it is divided amongst (i) the parents and (ii) the 
daughter or daughters (or their descendants)^ in the pro- 
portions of their respective shares provided that if the 
mother is prevented under clause (3) (6), below, from taking 
any part of the residue, then it is divided between (i) the 
father and (ii) the daughter or her descendants in pro- 
portion to their respective shares. 

(3) Where the heirs entitled to succeed under s. 640, 
above, belong to the first class, and there is amongst 
them no descendant, the distribution of the estate is, 
subject to s. 645, below, as follows, — 

(a) the husband takes 1/2, or the wife 1/4, and the 
mother 1/3 or 1/6 of the estate as provided in clause (6) 
below ; and the residue ® is taken by the father ; ^ 

(b) the mother takes 1/3 of the estate® where there is 
no descendant,’’ except that when she co-exists — 


I See 8. 042 tff. (4), (&}, (8). 

1 Under Shiah law thla ran happen only in 
rose tile husband or wite of the deceased, co- 
exists with (a) a daughter or daughters (or 
their descendants): or (b) a sister or Meters 
(on their descendants) : Boil, II. 394, 308. The 
case nhen tile heirs include daughters or 
daughtcie’ descendants refers to the first class 
of lieirs ; and sisters are included in the second 
cl.is8 of heirs. The deficiency lias, in the first 
case, to be borne by the daughters (or their 
descendants), and in the second by the sisterstor 
their descendants) : Boll. II. 316, 317. Under 
StNMi LAV the deficiency has to be borne by 
all the sharers together, byO increase" of the 
common deiiomlnator. 


s Boil. II. 316 (par. 2): see s. 642 lU. (13). 

« The husband or wife does not take any part 
of the residue or surplus so long as there are 
any blood relations ; cf. below s. 647. 

3 See B. 642, id. (0), (10), (12), (14). 

6 There is always a residue, and never a 
deficit, in this rase. 

7 Ball. II. 278 (U. 811); 383 (par. .3). 

8 In Sunni law when both parents co- 
exist with husband or wife, the mother takes 
1/3 of the retidue after the husband or wife has 
taken his or her share of 1/2, or 1/4. In Rtnati 
law the mother takes 1/3 of the te/Me ertatt. 

0 Where there are descendants, s. 642 (I) 
(a), ors. 642 (2) (a), will apply and the mother 
wiU take only 1/6. 
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(i) with the father of the deceased and — Seotion 642. 

(ii) with (a) two or more fuller consa iguine brothers, or 
(6) with one such brother and two or more such 
sisters, or (c) with four or more such sisters, — 

then, even though there is no descendant she takes 
only 1/6 of the estate and no part of the residue referred to 
in clause (2) {d) above. A child ‘ en ventre sa mere,’ infidels, 
slaves, and (according to the most prevalent doctrine) mur- 
derers, are not taken into consideration for the purpose of 
diminishing the mothers share to 1/6 ; nor do children of 
deceased brothers and sisters take their place for the said 
purpose.^ 

N.B . — ^The persons mentioneil in the beginning of each illustration iiiumraUM,. 
below being the claimants, the portion of the estate taken by each is 
indicated by the fractions by their side unless otherwise stated. 

(1) Son’s sons, 2/3 ; children of a daughter, 1/3. 

Similarly, if there w'ere childion (or a single daughter) of a son’s son 
and the children (or a single daughter) or a daughter’s daughter, the 
former would take 2/3, and the latter 1/3.* 

(2) Daughter’s son’s children, 1/3; son's daughter’s daughter, 2/3.* 

(3) One daughter’s son’s children, 1/2 ; daughter’s daughter's 
daughters, 1/2.* 

(4) Daughter or daughter’s daughter ; full sister or brother,-— 

The daughter or daughter’s daughter takes the whole, excluding the 
brother or sister.* 

(5) Father, paternal uncle, and grandfather. The father takes the 
whole property, excluding the rest.* 

(6) Husband, 1/2 ; mother 1/3 ; father, 1/6.® 

(7) Wife, 1/4; mother, 1/3; father, 6/12.® 

1 Bail. n. 27i, 278 (U. 12-22), 278 (par. 2), In ill. (4) the daughter’s daughter, being a rag- 

306-360. Where there is no father, the mother uate, would be claosed amongst the distant 

takes the whole residue, though there may be kindred, and woulti he excluded bv the .oister 
two or more brothers or sisters, as there are or brother; If the daughter and sister ra- 
no descendants— the husband or wife being existed they would each take 1/2. 
postponed in that right to all blood relations « BaUII. 325 (ll. 23-28). Under SUNNI lAW 
see 8. 047, below. the same result follows. 

2 Ball. II. 380. Under SUNNI lAW in tU. S Bail. II. 383 (par. 3), 384 (para 1,2). 804, 

(1) the son’s son would alone succeed, exclnd- (ll. 27.35)— unless tliere are two or more full or 
Ing the daughter’s children who would be ronsanguine brothers or sisters reducing the 
olassed as distant kindred, and postponed to mother’s share to 1/0, Under Sunni iaw in ill. 
all male agnates and sharers All the claim- (0), (7) the mother would take respectively 
ants In ill. (2), (3), are also cognates. 1/3 of I/Sand I/S of 3/4 leaving 2/3 of 1/2 and 

3 Ba . II. 328 (ll. 4-8). Under SUNNI LAW 2/3 of 3/4 to the fatlier. 
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Sectioh 642. (8) Husband, 1 /4 ; mother (or father), 1 /6 ; children male and female 

take the residual 6/12 dividing it stiipitally, males taking twice the 
share of females.^ 

■ (0) Wife, 1/8 ; mother (or father) 1/6+ 1/4 of 6/24 ; daughter 1/2 + 
3/4 of 6/24;— the residue is 5/24 : and the first fractions are taken as 
shares ; the second fractions following the + symbol as return.^ 

(10) {a) Wife, 1/8 ; father, 1/6+1/5 of 1/24; mother. 1/6 + 1/5 of 
1/24; daughter, 1/2 + 3/5 of 1/24. (b) Husband, 1/4; father, 1/6 + 1/4 of 
1/12; daughter, 1/2H-3/4 of 1/12. The residue being 1/24 and 1/12 
respectively is taken by the blood relations in the proportion to their 
respective shares.^ 

(11) Father, 1/6; mother, 1/6 ; two or more daughters, 2/3.* If 
there were the children of two daughters, the division would be the 
same." 

(12) Father, mother, one daughter. The original .shares are, 1/6, 
1/6, 1/2 respectively ; thesuiplus of 1/6 r^erts to them all in the same 
proportions,* unless the mother is excluded from it by the pieseme of 
two or more full or consanguine brothers and sisters : .-ee s. 642 (3) (6). 

(13) Husband, father, mother, 2 daughters; the full shares would 
be 1/4, 1 /6, 1/6, 2/3«=15/12. The first three are paid out in full, and 
the daughters bear the deficit, ».e., they take 6/12 instead of 8/12.* 

If there were only daughter, there would still be a deficit, and she 
would take 6/12 instead of 1/2.* If there w'orea son instead of the 
daughter the residue would be the same, and it would bo divided 
between the son and daughter, if both exist, in the proportion of 2 : 1 . 
Similarly, if there were the children of daughters or sons respectively.'* 

(14) Mother, daughter, brother (or paternal uncle). Mother, 1/6, 
daughter, 1/2, and the residue is taken by the mother and daughter in 
the same proportion, the brother or paternal uncle is excluded.^ 

1. FIVE GENERAL ROLES. 

There are five “ general rules,” mentioned by Baillie from Sir W. 
Jones’s Digest, which may be referred to hero : (1) The father, in the 

1 Ball. II. SOS (U. 5-9). 318 (U. 1-9), 305 (U.10-23), 396 («. 16-29). 

2 Bail.II. 401 (lMt6 lineB). Under SUNNI s Bail. II. 385 (par. 3). In Sunni law. 

LAW the father or any other male agnate would if there U no eon, the shares of all the sharers 

prevent any of the mere sharers from taking (and not merely the daughter) would abate 

any part of the residue. proportionately. 

a Ball. II. 402 (par. 1) Under SONNI Law 6 Bail.II. 274 (H. 21-22, 27, 28), 383 (par. 3), 

the father would alone take the whole of the 398 (par. 2), 401 ; (Rajah) Deidar Eonafin v 

residue In addition to the 1/6, t'A, In (at 1/241 (Ranee) Zuhow-oon-NUea (1841) 2 Moo. l.A 

1/6 and In (b) 1/12+1/6. Similarly In iB. (12). 441. In Sunni law the residual 1/3 would be 

« Ball. II. 263 (par. 2), 277 (ft. 0>0), SIS taken entirely by the brother or paternal unejo. 

(11 1119, SS3-S3), 814 (por 1), 317 Of. 16-^7) 


1. Father 
pure resi- 
duary If no 
descen- 
dants. 
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absence of descendanta, is a pure reaiduajy ; he doea not take any share, Skctiotj 642. 

but takes whatever residue is left after the sharei (husband or wife 

and mother) have taken their shares.* (2) Amongst descendants the ▼i‘ie -pw 

estate is always distributed (not only ‘per stupes ’ but also) in such 

manner that at each stage, each male is allotted tv ir-e as large a portion 

as each female.* (:i) The division is always • per stiipes,’ .-.o that.-fu) orffrai.s. 

when a claimant is related to the deeease<l through one who wv-ild have 

” through 

been a sharer, that claimant takes th»* share of that sl-.mr; and {b) biiarers 

if the claimant is related through a lesidu.iiy he takes tiuj residue,* 
this is subject to the claimant having hcen himself sper ifically mentioned Amonggt 

as a sharer in the Quran, an<l also to rule (.>) below ; (r) in the secondarv and 

distribution amongst full blood and coiH.»nguino relations on the father’s "daMons 
side, males take double the poitiou ot females, but on the maternal 
side and amongst uterines <in the patenral side, the males and females femau-* 
share alike.* (4) When some of the claimants are of the full blood or 
consanguine, and others utciine, the latter take I/O if only one. or 1/3 if oneuter- 
t wo or more (to be divided equally amongst them), aiul the former take i!onMe» 
the residue (to bo divided in the proportion of a double .sliare to male.s). '’ ’ ®- 

(5) If grandparents and brothers or sisteis co-exist, then paternal .-i. Grandpa- 
grandparents rank like full (or consanguine) brothers and sisters; and 
maternal grandparents like uterine brothers amt sisters ; hut if there 
are only grandparents and no brother or sister, then the paternal grand- 
parents take the father's 2/3 and the maternal grandjuirents take 
the mother’s 1/3.’* 

2. rni-: motiikk's juoht in the kst.\te. 

'fhe mother takes either 1/6 or 1/3 of the estate with or without 
the right to take a portion of the re.sidue: 

(1) She takes 1 /6 of the estate : — 

(a) where there is any descendant ; or 
(h) where the surviving relations are: 


font’s share 
like Oro- 
theii and 
sisters 
when they 
co-exibt 
with bro- 
ihers and 
sisters. 

Otherwise the 
paternal side 
takes 2/3 ami 
the maternal 
1/3. 


1 Bail. II. 383 (par. 3). See s, 042. il/. (5). 

1 Bail. II. 384 (par. 3). See s. 642, ill. il), t8). 

• Hall. II. 385 (par. 3); f.g. (i) the children 
of one daughter take 1/2 of the estate as a sliare, 
and have the right to the residue or surplius 
togetlier witli the father and iiiuther just as 
tlie daughter herself would have liad; (il) the 
ehildren of two daughters take 2/3 ; (ill) the 
children of a son are merely residiiarles ; (iv) 
the children of one full (or consanguine) sister 
take 1/2 ; (v) of two or more 2/3 ; (vl) of one 
uterine sister or brother 1/6 ; (vii) of two or more 
2/3 ; (vlli) the maternal grandfather (or maternal 
gr^iid-motber) takes the share of the mother. 


t.r.,1/3; (ix) paternal uncles and aunts rereite the 
shares of the father and mother respectively , 
(x) the children of tlie uncles get the share of 
their parents. 

* So that uterine brothers and sisters share 
c<)iially, also all cognate grandparents, and the 
children of uterine paleriial uncles, and of all 
maternal uncles ; but full and consanguine 
brothers, agnatic grandparents, ami the 
children ot lull and consangnlno paternal 
uncles (and aunts) share in the proiKirtkm of a 
donblo share to a male. 

5 Ball. II. 388 (par. 2). Sec s. 044. i«. 

6 Ball. II 8J1 (par. 2). See s. 644, ill. 
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Sbotion 642. (i) mother 

(ii) father 

(iii) two or more full or consanguine brothers ; or one such 

brother and two or more such sisters ; or four or more 
such sisters. 

(2) In other cases she takes 1 /3 of the estate. 

(3) She is entitled to partake of the residue except when the 
surviving relations are those mentioned in clause (1 ) (6), above. 


3. INCREASE AN1> RETURN: THEIR COUNTERPARTS IN SHIAH LAW. 


Deficit borne 
by deuyhters 
or Rlateri. 


Residue or 
surplus taken 
by full or coa- 
sanguine blood 
relations only. 
ExempUflra* 
tion of the 
rules 


1. If only one 
heir, he 
takes the 
whole. 


li. If any rest* 
duary 
amongst 
heirs he 
Ukes the 
residue after 
sharers 
If any. 


In accordance with Shiah law — 

I. Where the sharers arc such that the sum total of the fractions of 
the estate to which they are (primarily) entitled exceeds unity, there is 
not a proportionate abatement of the shares of each, but the deficit 
is boineentirely by the daughter or daughters, or the full or consanguine 

sister or sisters.* 

II. Where, after the shares are allotted, thoio is a residue or surplus 
left, “ it is to be returned to the sharers excepting (a) the husband, 
(6) the wife, and (c) the mother when there are brothers,”* but if there 
are both full blood relations and uterine relations, then the former alone 
take the .surplus * provided that they are t^qual ns regards the priority 
of their rights to inherit.* 

1. Where there is only one heir entitled to succeed under s. 640, 
he or she takes the whole estate : whether the heir is agnate or cognate, 
full blood, consanguine, or uterine, or by contract (under s. 647), or 
whether he is the husband. (As regards the wife see ss. 641, 647.) •'* If 
such heir is a pure residuaiy, he or she takes the estate as such ; if a 
Quranic sharer, his or her specific fraction of the estate is taken as such 
sharer, and the residue by return.® 

2. If there are two or more heirs, then they must include either — 
(a) sharers as well as residuaries, — in which case the sharers 

take their appointed shares, and the residuaries take 
whatever is left * ‘ per stirpes ’ either equally (if they 


I Ball. II. 263, 273, 274-275, 336, 396-397. 

1 See a. 642, clauae (3) (6). 
a Ball. II. 317, (U. 31, ft aeg.), 335 (par. 2). 

4 E.ff., the full paternal uncle doea not ex- 
clude a uterine aiater “either from her realdnary 
title, or her appointed ahare, by reaaon of their 
diaparity in degree” — Ball. II. 335 (0. 12-15). 
In every caae the neareat alone aucceed, and 
then the rulea aa to the dlatributlon apply 


merely aa between thoae who are the neareat, 
and aa auch entitled to inherit. 

5 Bail. II. 395, 398. See itt. to aa. 642, 644. 

6 Bail. II. 392 (par. 2). 

1 Ball. II. 393-394 ; under the Shiah law if 
there la any pure realduary In any combination 
of helra, there la alwaya aome realdne left ; the 
divlalon Into the three claaaea of helra preventa 
the aharera from being very numefona, 
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are of the »aiao sex) or males taking double the porriou Section 642. 
of females. 

(6) only residuaries —in which case they take the whole estate. 

(c) only sharers — in which case the sum total of the shares, ii no resi- 

(i) either exactly e(iuals unity,— when each heir i given 

his share and nothing more has to be done, or 

(ii) exceeds unit}', — and thi.^ can happen mil} nhere 
there is the husband or wifi* .iniongst tin* shareis, 
and with him or her there lo-exist either - 

(а) one or more daughters or 

(б) one or more (full or consanguine) sisters - 
and in each case the ilaughtcrs, or sisters, res2)ec- 
tively, bear the deficit.' 

(iii) falls short of unity.® (t.e., a suriilus or residue is loft 

after the shares have lieeu allotted), in which case 
the surplus is taken in the proportion of their res- 
pective shares by, — 

(«) the full blood or the consanguine relations 
alone, and failing them, - 
(6) the uterine relations, and failing them. — 

(c) the husband (not the wife) takes the whole. 

The rules relating to the "return” are not uniform. In the first imies about 
class of heirs though the daughter alone suffers the loss, she does not 
get the " return ” exclusively, but shares it with the father and mother. 

In the second class (as will ai>i)eAr from s. fifi) the full sister takes the 
whole surplus by return, just as she bears the whole deficit. On the ^ 
other hand the consanguine sister’s jaosition is not quite settled, ^ome 
authorities place her (in competition with the uterine sister) in the same 
position as the daughter is in competition with parents, i.e , they hold 
that the consanguine sister alone bear.s the deficit, but shares the surplus 
with the uterine sisters and brothers ; this view is favoured by the 


DousUter 
bean deficit 
berBell but 
divides surplus 
with parents. 
Full sister 
alone bears 
deficit and 
alone takes 
surplus. 
Consangulue 
sister’s tights 
in doubt. 


I Bail. II. 305, 30fi. 

s If this happens (a) where tite heirs are of the 
1st class : the father, mother and daughter or 
their descendants take the residue, for tx 
hypoUusi, (i) the son is absent (since he is a pure 
residuary, and the present point Is concerned 
with the case of sharers alone), (ii) there must 
also be daughters surviving, for otherwise the 
father is pure residuary (the mother is excluded 
from the residue when there are two or more 
brothera or sisters) ; (6) where the heirs are of 
the find class, the full or, fslUug them, the con- 
sanguine sisters alone take the residue: ex 


hypatheii there are no graiullathers, or brothers 
who are pure reslduaries : cf. s. 614 ttt. (14) ; 
(c) where the lieirs are of the third class, there 
is a primary division of the estate into two- 
thirds for the paternal side, and uue-tlilrd ft>r 
the maternal side, and the surplus on each 
side is taken by the full or consanguine, and 
falling them, by the uterine relations. If either 
side falls entirely, the other side takes the 
sliare of ‘that side also. In every case tlie 
first point to settle is which persons are entitled 
to succeed as being the nearest under s. 640, 
shove. 
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.SECOND Class 
of hnirg (1) 
srandparcnts. 
(S) BrotherR and 
HlstcrB and their 
desecndanta. 
HuRband ut 
wife. 


Pivialoii 
betwopii 
maternal and 
tiaternal aides. 


iJednltiona 


Maternal side’s 
portion for 
uterine brothers 
and slRters and 
maternal 
Krandparents 


‘ Sharaya‘-ul-lslam.’ Other authorities place the consanguine sister in 
the same position as the full sister. See s. 644 ill. (14). See also the 
table on p. 937, below. 

( 6 ) Distribution amongst Heirs of Second Class. 

643. In the absence of any heirs of the first class/ 
(after the husband or wife, if any, has received 1/2 or 1/4 of 
the estate in accordance with s. 641, above) the estate 
devolves upon heirs of the second class,^ {viz.^ the nearest 
grandparents with the sisters or brothers or their nearest 
descendants) and is distributed amongst them (subject to 
s. 645, below) in accordance with the following principles 
of division, — 

(1) The members of the second class of heirs are in 
the first instance arranged in two grouxw : (a) the first 
group (hereinafter referred to as the “paternal side”) 
consists of those who are related through the father, {viz.^ the 
full and consanguine brothers and sisters, or the descend- 
ants of such brothers and sisters, together with the father’s 
parents, or the ascendants of the father’s parents) ; (6) 
the second group (hereinafter referred to as the “ maternal 
side”) consists of those who are related through the mother 
(!;tz.,the uterine brothers and sisters, or the descendants 
of uterine brothers and sisters, together with the mother’s 
parents, or the ascendants of the mother’s parents).® 

(2) Secondly, the paternal and maternal sides are 
collectively allotted the shares mentioned beloAv: — 

(a) The maternal side is allotted (subject to clause 
(c) below), 1/3 of the c.state; unless that side consists of 


1 / «., where tliere it» neitlicr any (leseeiKlant. 
(male or female, agnate or cognate), nor the 
father nor motlier of the ilecenaeil ; see «. 040 
above. 

* the nearest granilparentR that exist (how 
high soever they be), with the brothers and sis- 
ters, full, congauguiae or uterine, or falling bro- 
thers or Bisters, their nearest descendants (how 
tow soever they be), or (to give another descrip- 
tion of the same relationsl.the nearest ascendants 
of the fatliur and mother, with the sisters or bro- 


thers, or their nearest descendants: Bail. 1 : 32(1. 

s Ball. II. 301 (par. 2). The “ mother’s 
deHcendants" arc the uterine brothers and 
sisters, and the father's arc the full or con- 
saiigiiine brothers or sisters. The full brothers 
do not rank under both classes for this pur- 
pose (see 8. 045, below) . The mother’s ascend- 
ants are the maternal grandfather and grand- 
mother, and their anoestors. Blmliarly the 
paternal deecendants are the father’s anoestors : 
see s. 045, proviso (2), below. 
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only a single uterine brother or sister or the descendants of Sbotion 64a 
a single uterine brother or sister (there being no maternal 
grandparent), in which case the maternal side is allotted 
only 1/6 of the estate. ^ 

(6) The paternal side is allotted (subject to clause (c)(«) lorfuii 
below) the residue of the estate, (i.e., so much of the aud 
estate as is left over after deducting the shan; of the 
husband or wife, if any, and the 1/3 o?- I /6 allotted to 
the maternal side as stated in clause (a) above. ^ 

(c) If in any case the paternal side consists of only 
consanguine sisters (one or more) or the descendants of 
one or more consanguine sisters (there being no paternal 
grandfather), ^ then, — 

According to some authorities,^ the rules stated in 
clauses (a) and (6), above, do not prevail, but 
(i) such consanguine sister, if only one, or the 
descendant of such a sister takes '^ 1/2 of the 
estate as Quranic shai'e, and if there are two or 
more such sisters (or their descendants) they so 
take 2/3 thereof ; and (ii) the surplus or residue 
of the estate, if any,® is divided among the 
consanguine sisters as well as the claimants on 
the maternal side in the proportions of their 
respective shares ; ’ 

According to other authorities, the rules in clauses 
(a) and (6) prevail and the consanguine (like the 


erand* 

I)dreuti). 


Wlietlier 

tiiki- 

whole 

ruHidiie, 

i 1 with 
maternal 


I See HI. (2,) (3,) to •. 04<i Apparently if 
there exists only a single maternal grandparent, 
and no uterine brother or tdeter, and on the 
paternal side there are full or couDangulne 
brothera and eUtera, tlie maternal grandparent 
takoa 1/8 and not t)nly 1/6. Aa between grand' 
parents (without brothera and alatera), the 
maternal side clearly takea 1/3 though oonaiat- 
ing of a single Individual— Bail. II. 301 
(par.2) ; cf.a. 044, «f.(ll) (12) (13) (16). 

5 The residue will therefore be 2/3 or 5/0 
minus the share of tlie husband or wife. 

<• Till! rule does not apply where tliun: arc 
also paternal auueatun, the doctrine of alwres 


being applied only to the siatera, and the 
auceators ranking as pure reslduariea. 

* This opinion is preferred by the author ut 
the Shara*yii-ul-Iilam, Bail. II 282 (par. 
2. last 2 lines), but see cmitra, th. 330, (par. 2), 
the latter passage being apparently from the 
Kafee (cf. ib. p. xxvU) : see ill. (14). 

j Or the descendants of such a sister take. 

« There cannot b(! a surplus if there Is 
a husband or wife. 

7 The shares referred to are ; (a) for the 
uterine side 1/0 it only one, aud 1/3 if two or 
more, and (b) for the uonsanguine side 1/2 if 
only one, or 2/3 if two or more. 
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«KCTioN(i43. full) sister or sisters for their descendants) take 

the whole residue just as they alone bear 
the deficit caused by the presence of the husband 
or wife, ^ 

w!thta”th”" Thirdly, the portions allotted respectively to the 

Brou).«. paternal and maternal sides as stated in sub-section (2) 

above are divided amongst the members of each group ‘per 
stirpes* in accordance with the following rules : — 

(ffl) When the members of either side comprise both 
ancestors and brothers and sisters (or the descendants of 
brothers and sisters), then as regards the share that the 
maternal grandfathers and grandmothers take out of the 
allotment to their side, they stand on the same footing as 
uterine brothers and sisters ; and paternal grandfathers and 
grandmothers stand on the same footing as full or con- 
sanguine brothers and sisters. 

(6) When the members of either side include the 
ascendants of grandparents, or the descendants of sisters 
and brothers, the former take the share that w'ould have 
been allotted respectively to the grandparents or brothers 
or sisters thj ough whom^they are related to deceased. 

(c) In the division of any portion of the estate 
allotted to a group of persons (i) the cognates (i.e. 
maternal grandparents and uterine brothers and sisters 
or their descendants), in each generation^ share 
males and females inequal portions and ( ii) the 


I Ab to the full Bister there m no difference 
of opinion : Ball. II. 382 (ff. 16-18). See s. 644, 
iff. (3), (14). The full sleter when there are no 
brothers, ranics In the first instani-e us a sharer, 
one takins 1/2 and two or more 2/3 , but as the 
full sisters take the residue if any Is left, and 
bear the deficit if the husband or wife survives, 
they are praetlrally residuaries, and it has 
seemed best not tf> encumber the section witban 
unnecessary distinction, see s. 644, iff.(2), (17). 

* / « , (F=lathcr, or father's; and if=mo- 
ther or mother’s) tlie first divisions are (a) the 
maternal side’s portion is allotted to MV and 
MM loRcthcr with tlie uterine brothers and 
Bisters (even though MV, MM be dead, and the 


actual claimants be Uio ascendants of MV 
and MM — and similarly though the uterlns 
brothers and sisters be dead, and the actual 
clalmaiits be their descendants) ; (6) the pater- 
nal side’s portion is to be divided amongst FK 
and VM together with full or consanguine 
brotliers or sisters. 

a Ball. U. 387, 388 (par, 2). See s. 644,i«. (3) 
Tile rule tliat as soon as the relationship be- 
comes cognate (t.e., a female link Intervenes 
between the claimant and the propobitiis), tlie 
males and females should share In like portions, 
prevails amongst ancestors and coliaterals; 
some doctors extend it even to descendants: 
Bad. 1, 387 
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agnatic ^ grandparents and full or consanguine brothers Seohon «43. 
and sisters or their descendanst share f'O that in each 
generation each male gets twice as large a portion as 
each female. 

The principles of division in the second and third classes are similar^ 
and the illustrations relating to both follow a. (>44 ; the first illus- 
trations refer to the second class of heirv Sec also the table on 
p. 648, below. 

(r) Ditirtbutinn amnnq»t Hfitit nf the Thttd 

644. In the absence of any heir of the first or second crass 

class, 2 the estate devolves upon the nearest heirs of the andVimu " 
third class, i.e., upon (a) the uncles or aunts of the deceased, dMce^dint*. 
or (6) their descendants, or (c) the luicles or aunts of an f/TtomawMt 
ancestor of the deceased, or {d) the descendants of such 
uncles or aunts, — and is distributed amongst them, after 
giving to the husband or wife his or her share under s. 641 equally. 

on f .2 Paternal side 

above, (and subject to 645, below) in accordance with the 'Hvideon 
following principles of division, — maiea taking 

( 1 ) In the first instance 1 /3 of the whole estate is allotted portion * 

to the uncles and aunts on the maternal side, or their *^ 1^0 are 

descendants, and the residue (consisting of 2/3 of the whole 
estate, minus the share of the husband or wife, if any) to the 
uncles or aunts on the paternal side, or their descendants.^ 

(2) Secondly, the said 1/3 and the residue, respectively, 
allotted to the maternal and paternal sides are then appor- 
tioned as follows, — 

(a) The uterine relations on each side, take out of the 
portion allotted to that side, the shares mentioned below’ 
viz, — (i) if there is only one uterine relation on any side 
he or she takes 1/6 of the said portion, (ii) if there are 

I Bail. II. 386-387; BO that, as soon as a fe- all tho rest im IiwllnR K3iF, and FMM are 
male intervenee between the deceased and ci>gnate», and so share P(xnRlly at each stage, 
a grandparent, the males and females in tlwt * / e., where there is neither any descend - 
generation take equal portions. This will Iw ant nor aseendant, nor brother nor sister, nor 
clear by referring to til. (12) tos. 644, where the deseendants «it any brother or sister 
it will be observed that F, M, FF, FM, FFF J The maternal side taking the skiie of the 
and FF.V are agn.ates, and the distribution mother, and the iNiternal side of tho failier, 
jimongst them is iipe(|ual at eiicli stage ; but 
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Seotion 044. two or more, (the descendants of one uterine relation 
being for this purpose reckoned as a single claimant) 
they take 1/3 of the said portion; 

(6) The full blood, or in their absence, the consan- 
guine relations on the maternal and paternal sides respec- 
tively, take the residue of the portion allotted to their 
own side, after the uterine relations on their own side 
have taken, as the ease may be, their 1/6 or 1/3 referred 
to in clause (a) above; and 

(c) the said J/6 or 1/3 referred to in clause (a) above, 
and the residue referred to in clause (6) above, are divided 
K'spectively amongst the memborv« of the respective groups 
‘ per stirpes,’ but so that (i) on the paternal side where 
the relations are full or consanguiiu' the division is made 
in such proportions that at each stage each male is 
allotted twice the share of each female, and (ii) where 
the claimants on the paternal side are uterine, or wliere 
the claimants are relations on the maternal side, the 
distribution is ‘ per stirjies.’ and so that males and females 
share in like portions.^ 

Jii iHimiinnu. iV./i.— The i)or.sous montioned in each illustration l)elow, beinfr 

llio clHiinant.s, tho portion of the estate taken by each is indicated 
in fractions, 

(1) If there is only one full (or consanguine) brother, and no other 
claimant, he take.s the estate by liimself ; two or more divide it equally. 
If there are any full (or consanguine) sisters with the brothers, the estate 
is so divided amongst, them, that each male gets twice as large a portion 
as each female.® 

(2) If there is only a single full (or consanguine) » sister, she takes 
1/2 of the estate as her share, and the other 1/2 i-everts to her.* If 


1 I.f., in t.hp rase of Mie heirs of the third 
flass. the dlstrlhntlon is without distinction 
of sex, except as amoiiKst the full blood andcon- 
sanKuine relations on tlie paternal side ; in the 
case of the uterine relations on the palernal 
side and of all relations on the maternal side 
the distrllmtion is such tliat the males ainl 
females share in the same proportion, in earh 
neneratioii 


- Bail. If. 280, 3(12-303. 
s But see ill. (14), below, with reference to 
t he rlRhta of the consanBulne sister. 

* The distinction between what they take 
as sliarers, and what reverts to them as residue, 
may be of sinniflcanoe where there are other 
shan'rs like the liushand or wife, and grand 
parents, the latter of whom are entitled tp 
share In the residue. 
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there are two or more they take 2/3 as sharers, am the i/3 reverts to Sbomon 644 ; 

them.’ ItluitraUona. 

(3) One uterine brother, one full (or coAhaii<5>iiivi)® sister — 

The former takes 1/6, the latter l/'2 as sharers, and tin*, residue or 
surplus {i.e., 1/3) reverts to the full (or consanguine) sJstjir,® (who 
ultimately takes 5/6). ‘ If there were two or more uterine brothers or 
sisters, or a uterine brother and a uterine sister, they v.f.tild take 1/3 
(dividing it equally amongst themselves, Tn.ales and t'emaies sharing 
alike) and the full (or eoiisauguiue)® sister would take 1/2 as sharer, 
and the residual 1/6 would revert to her. Again if there were two 
or more full (or consanguine)'^ sisters, .hey would take 2/3 as sharers, 
and then 1/6 would revert to tbem-t and they would divide the portion 
amongst themselves equally (being all females). ‘ 

(4) Three uterine sisters, 1/3 ; three consuuguino brothers, 2/3; 
i.e., each sister takes 1/9, and each brother 2/9.* 

(5) Two uterine brothers or silvers, 1/3 . two full (or consanguine) 
sisters, 2/3.® 

(6) Husband, 1/2 ; consanguine half sister, 1/2.® 

(7) Husband, 1/2; uterine brothers and sisters, 1/2 ; full (or 
consanguine) brother (or sister), residual, 1/6. If there is only one 
uterine brother or sister, he or she takes 1/6, leaving 1/3 for the full or 
consanguine.^ 

(8) Husband, 1/2 ; graiulfather, 1/2.** 

(9) Husband, i/2 ; two (full or consanguine) sisters, 1/2 ; the share 
of the latter is 2/3, but the whole deficit falls on them. ® 

(10) Husband, 1/2 ; uterine sister. 1/6; full or consanguine sister, 

1/3.’® 


(11) Mother’s ftithoi'l 1 1 f 1/2 of 1/3— 1/Oj Fatlier s father I r 2/3 of 2 / 3 =s 4 / y 

Mother’s mother / \ 1/2 of 1/3-^ l/o|'Father's mutberl 1 J ' L 1/3 of 2/3=2/y 

( 1 2) Motlier’s father. 1 1 "j f 1/3 of l/3=li9j|Father’a father "j j" 1/2 of 

Uterine brother M/^") V3of h3=i'U|jFath6r’s mother ^2/3-^ t/4 of !^3::=l/6 
Uterine sister j l'3of J/'3=l t) FuUsisterl* J [l/4ot2/3— 1/6 


t BaU. II. 280, dU:2-J9:i. 

* But see M. (14> below. 

See p, 928 n. 4. 

* Bail. II, 280 (par. 2), 314 (U. 3j- 39>, 315 
(U. 7-15, 31-39), 3X8 («. 9-18), 335 (tf. 10-33). 
In SeNMt LAW the full, and similarly the 
consanguine, sister would take ojijy 1/3, leav- 
ing the other half to the male agnates, unless 
tlicte co-exists a daughter or daughters. 

> Ball. II. 254 (». 1-7,) 388 (last 4 lines) 
389, (U, I-ll). 

0 Ball. II. 203 (par. 2), 395 W. 34-30). 

^ BaU. II. 244 (». 23-25), 300 (par. 2). 


« Bail. II. 388 («. 18-20). 

■» Bail. It. 396 (U. 5-10, 33-36). 

10 Bail. n. 396 (». 12-16, 36-39). 

11 Bad. IT. 281 (par. 3). Note that tlje 
mother’s parents divide their 1/3 equally : where- 
as the father's parents divide their 2/3 in the 
proportion of a double share to a male. In Suinil 
L.\w the tether's mother and the mother’s 
mother (as true grandmothers) would take 1/6 
between them, t.e., 1/12 eacli, and the tether's 
tether would talrc the residual 5/6, the mother's 
fatlier being excluded as a false grandfather. 

I* Bail. II. 281 (par. 4). In SoNBi law 
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Skotion644. (13) 

lUmlraimut, 


Only one of the 
following, — 
Mother’s father, or 
Mother’s mother, or 
Uterine brol her, or 
Uterine sister. 


1,6 


One or more of the 
following. — 
Father’s father. 
Father’s mol her. 
Full sister, 

Full brother. 


2/3+1/6 

=5/6 


1/3 of lVft=5/18 
1/6 of 6/6=6/36 
1/6 of 5/6=6/36 
1/3 of 6/6=5/18 


Here, after giving 1/6 to the maternal side, aiul 2/3 to the paternal 
side, there is a surplus of 1/6, which surplus is taken by the father'!,! 
father and the rest on the paternal side in the proportion of 2 : 1 ; so 
that ultimately 1/6 is taken by the single clahnanton the mother’s side, 
and 5/6 by the claimants on the father's side.^ 

(14) Husband, 1/2; uterine sister or brother, 1/6; full (or 
consanguine) sister, 1/2, reduced to residual 1/3. Here the full (or 
consanguine) sister’s share alone bears the deficit, and instead of 
getting 1/2 she gets 1/3.* On the other hand, if there were ro 
husband, the full sister would have taken 5/6 ; there are two 
o|)inions as to whether the consanguine sister would, in the absence of 
the husband, (a) have taken the whole 6/6, or whether (6) the residual 
(1 minus 1/6 minus 1/2=) 1/3 Mould have been divided between the 
consanguine and uterine sisters in the proiwrtion of 1/6 to 1/2, i.c., 
I to 3. The second opinion, i.e., (b) above, is preferred in the ‘ Sharaya*- 
ul-lslam.’'* But the former, t.e., (a) above, is supj)ortc*d in the ‘ Kali.’ 

(16) F==“ father ’’ or " father's ; M=“ mother " or “mother's." 
All the eight grai;dparentsare living, and there aie no other claimants ; the 


FFF - _FFili FMb' _ VMM MFF ...^A/FM MMV_^ MMM 


n r 

FF_ 


•’ f 

FAf 


Dkoeasko. 


I he mother’s father would be excluded, beuiK 
a •• false ” grandfather, and the uterine bro- 
ther and sister would be excluded by the true 
grandfather ; the father's mother and mother’s 
luoUier would take 1/6 jointly ; the full sister’s 
rights would be subject to the operation of s. 
G20. See n. s. 643 (2) (a) and comment following 
the illustrations to s. 644. 

1 BaU. II. 281 (par 4). See page 020, n. 12. 

2 Ball. 11. 282. In Sunni law the full 
sister would not alone boar the deficit, but it 
would be borne proportionately by all the 
sharers. The residue would be taken by the 
nearest male agnate, and failing him, would 
be divided (uoiiortionately amongst all the 


sliarer.s except the husband. 

3 Bail. II. 336 : "A person related by tlic 
fatlier’s side only supplies the place of a full 
kinsman, uimn failure of the latter iu all cases, 
and therefore excludes those related by the 
mother’s side from all residuary title, in like 
manner as the former. This is agreeable to 
the doctrine of Sudook, and most of our law- 
yers, because the full kinsman and he by the 
father’s side only, on failure of the former, 
suffering alike the loss or deficiency, they 
ought in justice to have a similar exclusive 
title to the renidue or surplus. Besides 
there is a positive judgment to this effect of 
the Imam tdohummvd Bakir" Of b 403. 
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claimants are shown in tho tree above. Tf the e.stato consists of 108, i he Section 044. 
shares and the mode of division at each stage are inuicated by figures. * iiiwtrationg, 

(16) If, in the last illustration, there were also (a) full or consan- 
guine brothers or sisters (or their descendants), Hiey would participate 
in the 72 allotted to tho paternal side, which uuiild be first divided 
as though the claimants were not only FF, and FM but also the full, or 
consanguine brothers or sisters. -male.- taking a double share; (6) 
similarly, if there were on the maternal side also uternu* brothers or 
sisters or their descendants, the 30 allotted to the maternal side would 
be divided between them together with il/F and MM, but in this 
case males and females would take equally — so that .suppose in the Inst 
illustration there were also one full brother Pb (or his descendants,) 
then F’a 72 would be divided into the following shares, viz., FF, 144/o ; 

Filf, 72/5 ; Fb, 144/5. If there were a full sister. Fs, then F’s 72 wo\iId 
be divided as follows; FF, 30; FM, 18; Fs, 18. 

(17) Children ® of uterine brothers and sisters, 1/3; children of full 
brothers and sisters, 2/3; (children of consanguine brothers and sisters, 
being excludetl by tho children of the full).^ If there is a husband or 
wife with these, tho full brothers’ and .sisters’ children’s total portion 
diminishes to the extent of the .share of the husband or wife {i.e., it 
becomes 2/3 minus 1/2, if there is a husband , and 2/3 minus 1/4, if a 
wife); ami if there is only one uterine brother’sorsister’schildorchildren. 
then the share of the full or consanguine is enhanced by 1/6 (because the 
uterine side takes only 1/6). ^ If there are grandparents they rank equally 
with brothers and sisters, the maternal grandparents ranking like th* 
uterine brothers and sisters, or their children ; and thepaternal graiulpav- 
onts like the full or cousanguiuo brothers and sisters, or their children.* 

(18) Husband, 1/2; 2 uterine brothers or sisters, 1/3; 2 consan- 
guine (or full) sisters, 1/6 : The full shares are 1/2, 1/3, 2/3 ; the first 
two take their full shares, and the consanguine (or full) sisters take the 
1 /6 which is tho residue. ® 

(19) P dies leaving her husband, 2 uterine brothers, 2 consanguine 
brothers. Before partition the husband dies, leaving a sou and two 

1 Bail. II. 283 (geeoHd). In Sunni uaw, FFF any son ol a (nil or consanguine brother, he 
would take 5/8, i.e. 90; and the 1/U or 18 woulil lakes the whole as a male agnate. Similarly a 
be divided equally between the true grand- " true grandlather " or a ” true grandmother ” 
mothers, i.«., FFJH, VMM, MMM. would, after taking her 1/6 , take the rest by 

* The uterine half brother excludes the son return, unless there were a male agnate to 

of the full brother ; tho fftrraer being nearer ; compete with her. 

Ball. II. 283 (thirtO. .Similarly any claliiinut r, Ball. II. 275 ; 317 («. 3-12). In Sunni law 

In a higher generation excludes any claimant In the abatement would have to be borne by all 

a lower generation. the sharers proportionately in accordance with 

s Ball. II. 284. tho rule of ‘out or increase of the commo 7 ) 

* Bail. II. 283. In SUNNI LAW if there is denominator. 
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Skction 644, (laughters. Tf the estate consists of 24, the husband takes (half or) 12, 
lih'idrnUont. Uterine brothers (a third or) 4 each, and the consanguine brothers 

(the residue, i.e.,) 2 each. The husband’s 12 are then re-divided between 
his son and daughter who take 8 and 4 respectively. ^ 

(20) The husband ; 2 uterine brothers or sisters ; and a consanguine 

brother, being the heirs of P, the husband dies before partition leaving 
two sons and a daughter. Tf the estate consists of 30, the husband 
originally takes 15, the uterine brothers 5 each, and the consanguine 
brother the residue, 5 ; the husband’s 15 are then re-divided amongst 
his children so that each son gets 6 ; and the daughter, 3 . ' 

(21) Brother’s son, 1/2; grandfather, 1/2.® 

(22) Six brothers and one grandfather (supposing them all to be 
on the paternal or maternal side re.si>ectively) : each takes 1 /7.® 

(23) One sister's daughter, 1/3 : grandfathei-, 2/3. This “ decision ob- 
viously proceeds on the supposition that both sister and grandfather were 
related by the same side whence the distinction of male and female 
would have bestowed a double portion on the latter."^ 

(24) One uterine paternal uncle or aunt, 1/G ; if two or more, 1 /3, 
sharing it equally, males and females alike;® the full or consanguine 
paternal uncle or aunt® takes the residue.® 

(25) Aupt by the father’s side. 2/3 ; aunt by the mot her's side, 1/3. 

(26) Paternal uncle’s son, materi.ial aunt (or uncle). The latter 
takes the whole ® 

(27) Paternal uncle, 2/3 ; paternal aunt, 1/3.® 

(28) Paternal uncle’s son, 2/3 ; maternal aunt’s son, 1 /3. ® 

(29) Full maternal aunt, 1/3 ; consanguine paternal uncle, 2/3.^® 

(.30) Consanguine maternal uncle, 1/3 ; lull paternal uncle, 2/3.*® 

(31) Husband, 1/2 ; maternal uncle, 1/3 ; paternal uncle. 1/6. “ The 
maternal uncle being also a sharer, receives his 1/3, and the residue 
or 1/6, only goes to the paternal uncle.”” Similarly if there were, with 
the husband, the children of the maternal and paternal uncles. * * 

(32) The division between paternal and maternal uncles and aunts 
full (or consanguine) and uterine is as follows:’* — 


1 Bail. II. 319 (first). 

2 Ball. II. 328 (If. 1-2). 

3 Ball. II. 301 (par. 3), as to Srxxi i,.\w 
si-e a. 620. 

4 Ball. II. 302 (par. 1). In SUKNI law Hip 
K randlkther would take the whole. 

6 The relation might be iiaraphraned as that 
existing between the deceased and his ftither’s 
lull or ponsangulne or uterine brothers. Simi- 
larly with reference to his father’s sisters, and 
to the relations of the mother, and oi the 


parents of the 'father and mother and other 
grandiNi rents. 

6 Ball. II. 285 (par. 2). 

1 Bail. II. 330 (ft. 12-15). 

8 Ball. II. 330 (K. 28-34). InSCNNltAW the 
paternal uncle’s sun as an agnate would exclude 
the maternal aunt or uncle. 

9 BaU. II. 330 (last 6 Unes), 388 (U. 26-28). 

>0 BaU. II. 334 (par. 2). 

H Ball. II. 394 («. 9-14, 15-19), 393 (U. 1-6). 

U BaU. II. 285, 296, 389. 
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Maternal unclcn and aunts, 1/3,1 j 

Paternal uii< Icsand aiinta, 2/3.2 

Uterine, 1 /3 1 of 1 /3^ 

Full or (fuilinp; ^ 
them) consaii - 1 
guiiic, 2/3 of 1 
1/3 i 

„ IFui: (failing 

Uterine, 1/3 o' 2/3, ! Ih nn) eonsaii- 

dividmg ixpmlly . gumc,2/3 2 c.f 2/3, 

each Male taking 

MaieR and femaioH sharin*^ pquaih . ' pneh iViiiaIe.9 


If there are pn uterine, the fiiJI (or i If there ari* no uterine, ; he full or 
conmnguine) take the whole 1/.‘J of ' eonsaniruino fnke t Iv whole 2/ . <if 
the maternal Hide, and vice versa. the pal erna! side, and rtce versa. 


If there are none oti tlio inafcmal sith' tin* paternal side takes the 
whole, and vice versa. 

(33) If all the eight nudes an I aunts of the parents of the deceased 
are living, and his estate consists ol 108— three divisions have to be made 
and the results of each are shown from right to left below, giving ulti- 
mately 32, 10, 12, 12, 0. !). 9. 9, to the parties respectively.'* 

Father's paternal unde 32^ 

,. aunt 16 5 

„ matornnl uncle 13 ^ 

„ „ aunt 12 S 

Mother's paternal uncle 9 ^ 

„ „ aunt 9 S 

„ maternal uncle' 9^ 

„ aunt 9 3 

The principle of rtivi^ion ivill appear from the following tahir F.=father or fathers.. 
mother, mothers or maternal ; I’— paternal. tf=nncle. \=annt. Parentheses ti,.note that Un- 
person la (lead. 


}■ 36 


Mt)8 


(FFF) (FMF) (MFF) (MMF) 

148] I I24j I [I8| I I [18] 

FPU FPA ^FF)=(FM) FJtfU FMA MPU MPA 7lF=MRr~Minu MJ^ 
32 16 48 I 24 12 12 9 9 18 I IS 9 9 

4/27 2/27 2/d J/9 V18 1/18 1/12 I/I2 1/6 | 1/6 1/12 1/12 


(F)_^ 

72 

2/3 


- ( M ) 


( Pbopositos. ) 
[108] 


I Instead of 1/3 there will be only 1/6 if Is only one on the mother’s side 
tliere is only one in tliN division. ■* Itail. II 286 (nar. :J; 

I instead of 2/3 there will be 0/6 if there 


Section 644 

HMratinnH. 
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Skction ({44. 

lllu’lirntiom. 


Shnrp aU«M.oi) 
in fpiprot of 
each 

relatlon'iliip 


(.34) Tf in ill. (3.3) some of the uncles and aunts wore uterine and 
others full or consanguine, their respective portions (i.e., 48,24, 18, 18) 
would he first divided on the principle of 1/6 or 1/3 of that portion 
being given to the uterine uncles and aunts, and the residue of the said 
portion to the full or consanguine.* Tf there were descendants of the 
uncles and aunts, they would take the portions of their parents : on 
the full (or consangumo) paternal side alone the distribution would 
be on the principle of males sharing twice as much as females, 
whereas on the uterine-paternal and on the maternal sides, respectively, 
males and females would (ake equal portions. * 

(3.5) Two'* or more sous of one uterine paternal uncle, 1/6 
One or more sons of one full paternal uncle, 6/fi. 

(.36) Sons® of two or more uterine paternal uncles, 1 /3 
Son or sons of one or more full paternal uncles, 2/3. ® 

(.37) A Shiah lady, Nurjehan Khanam, alirvi Fatma Khanam, dicfl 
leaving hoir.s of only the 3rd class, viz., the great grand-children of two 
full paternal uncles and of one ffill paternal aunt, (i.e., great-grand- 
children of the full brothers and sister respectively of her father). 
The plaintiff was an uncle's son’s son’s daughter. Defendants 1 and 2 
were aix uncle's son's daughter’s son and daughter, respectively. 
Dofeii(lai;t 3 was the aunt’s daughter’s son’s daughter The estate was 
divided in the first instance into 5 parts, 2 of which were taken by 
each of I lie uncles, and 1 by the aunt. Then the 2/5 share of the 
plaintiff’s groat grandfather was allotted to her, the 2/6 share of the 
great grandfather of Defendsiuts 1 and 2 was divided between them, 
so that Defendant 1 got 2/3of2/.5(as a male), and Defendant 2, 1/3 of 
2/5 (as a female), and Defendant 3 took the 1/5 share of her great- 
grandmother.* 


(•7) Person beanng More Helationships than One- 

645. Whore a person bears more relationships than 
one to the deceased, he inherits in respect of each such 


1 Bail. n. 380 

2 Bail. iJ. 389-30(1. 

3 B.ail. ir. 287 (gfcoiui): "the same rule is 
:i|)lili<‘iil)](> to sons Ilf inati-mal uncles and 

4 Alia ,shrr .f/i \. Ilin KiUkum Khaiuim 
(1008) 32 Horn. .'i4<). V Rreat niiinber of 
antlioritipH arc citcil from \rablr fextn, but., as 
llic Court hclil. <i» .ViS), BaUlie’s twiisla- 
tioii of the Sliuriiiiit-nl-Ji.lHiii sufllrieutU cover*" 


the ixiint. Tn Sunni liw all the claimants 
would have been c.laBsed as “ distant kindred,’’ 
and the plalntlll, as an agiiato, would liave 
lieeu preferred to the others, and taken the 
whole. PalllnR the plalnOCr, the estate would 
have been distributed, accordinn to Abu Viisiif 
RiMUR tn the 1st Defendant, 1/2; to the 2ud and 
.‘Ird Defcnd.ants 1/4 each, arcordindto Tmam 
.Muhammad RivlnR to 1st Defendant, 4/0 ; gnd 
Defeiiilant, 2/0 ; 3r<l Defeiulant 3/9. 
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relationship;^ provided first that each of ‘Uc said relation- S>:ction 646. 
ships is such as by itself entitles him to inherit under s. 640, 
above and secondly, that for the purposes of this section 
kinsmen of the full blood* rank only a.> bearing .i single 
relation to the deceased : they do not rank as tearing one 
relation to the deceased through the father and another 
through the mother. 

(1) A’s father is both tlie couhauguiue jutcniul unoh'. aiul ilie JUui,UtUivttt. 
uterine maternal uncle of the deceased. ’ A can share twice, first as the 

sun of a consanguine paternal urcle, and then as the son of a uterine 
maternal uncle. ^ 

(2) One maternal undo, mV. and one patcuiai undo who is also 
unde on the mother’s side, pmU ; The materna) side would be allotted J, 
and the paternal side. § ; that f would bo taken by pmU as the only one on 
the paternal side ; then the J of the maternal side woidd be divided between 
mU and pmU, each taking i; so that ultimately mU gets J and pmU 

The double relationship above referred to occurs in a case tliat is 
illustrated by the following table : 

F Hiid M reprosont toUior or father’s and mother or motuor’s; 

The 8yiubol=reprefients that the parties are married. 

First wife ol FF---FF--~MJlf ~ Second husband of J\1M 

: I 

pmU 

F. - _ _ _ M 

The Dkckaseu 

The circumstances indicated above, are as follows : FF lias a son. F, 
by his first wife ; after the death of that wife ho marries MMy&ndMM 
bears to FF, a son phU. Then FF dies, and MM marries a second 
husband, and gives birth to M by her second husband ; then pmU is 
the consanguine half brother of F, and also the uterine half brother of 
M, t.e„ the consanguine paternal, and the uterine maternal, imcle of 
the propositus.^ 

1 Bail. II. 2S7 {thud), 330 (par. 3). Siml* m-c h. to s. 043 lU. The utcruio relatione are 

larly A may be tlio husband of the deceased, and gl\eu, a dellulte share, vtz, of l/i' I one, and 1/3 
also her paternal or maternal uncle’s sou. it more than one; cf. ss. 043,044, above. 

2 16. So that if a person is both a brother, * This happens if MM (mother’s motlieri 
and the sou of a paternal uncle, ho luberlts is twice married, the sceuiid time to F F (father’s 
only as a brother, and shares only uiiue as* Atlber); theu the son of MM and FF would 
against other brothers. Bail. II. 311 (par. 2). bear tlw two rclalluna muntluiiud above. 

s When they compete with uterine rctatloii.s ■> Bail 11. 337. 

Who rank as relutious through the motlici ouiy: 
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Skction 646. § 5 . — The Successor by Contract. 

646. In the absence of all blood relations (subject 
to the right of the husband or widow to take 1/2 or 1/4 
of the estate) it devolves upon the successor by contract, 
(if any), i.e., the person whom the deceased has named as 
his heir in consideration of that person’s promising to pay 
for the deceased any fine or ransom to which the deceased 
might become liable.^ 

§ 6. — Return to the Husband. 
uoaiwi'J 647. In the absence of blood relations, and of the 

(or wife y) 

follows next. successor by contract, the whole of the estate of the 
deceased devolves upon the husband of the deceased 
is a female, but according to the Sharaya’-ul-lslam not 
upon the widow if the deceased is a male: ® sed qimere.^ 
On the failure of ail blood relations and the ‘ maula ’ or the successor 
by contract, the husband takes the whole of the estate ; half of it as 
the Quranic sharer, and the other half reverts to him, thus preventing 
escheat to the State. ^ Qvaere, whether the residue (or suridus), does 
not revert to the wife. * iSeo comment to s. 633, above. 

§ 7 —Escheat to the State. 

648. In the absence of all blood relations and of the 
husband or widow, and of the successor ^ by contract, 
(subject to s. 579, above) the estate escheats to the State. ^ 

1 Ball. n. 296, .360. In accoidanvi- wiUi a Ball. If. 262, (par. 4): "The surplus 

strict Shiah law the ciiianvipator of a slave, never reverts to a wife, and reverts to a hus- 
called the maula of inanuiukislau (inaJa means band only in the single case of there being 
relation and maula means one having vala) n»> other heir tlian the Imam," Ib. 339 (par. 1). 
has rights of inheritance prior to those ot the But see ,6. 272 (par. l) : “ Upon this 

successor by contract. Ball. 11. 345-360. But point, however, there are three different opi- 
those rules ran have no application in British nions : (a ). . . She lakes the remainder by 
India : See s. SB, above, and comment. virtue of reversionary right ; .... (6) 

2 Bail. II. 262 (par. 4), 265 (par. IX 339, 367 it never reverts to her . . . (c) it reverts to 
(par. 2). Nor does the right devolve upon the her on failure, that Is during the absence, of 
heirs of the successor by contract. There is a the Imam, but not if he Is present. The right 
difference of view whether the contract is abso- doctrine however is that it never reverts to 
lutely binding, or may be dissolved by the con. her." 

tractiiig party, so long as the imvla has not a Bail. 11. 362 (par. 3) : " With the pro- 
had to pay any fine by reason of the contract. * visions and restrictions already quoted, res- 
After he lias done so, the contract caunot peeling the latter, " i.e. , the widow, cf. s. 647. 
be revoked or dissolved : Bail. II 361-362. -l Ball. 11. 362, 363. See s. 637> above. 


Bscheat to 
State. 


Successor 
by cuntraLt 
inherits in 
iiliscnce of all 
blood 
tcUlioii^. 
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“A relation by blood however remote excludes an emancipator Section 648. 
and in like manner an emancipator or his representative m the inheritance 
of the freed-man, is preferred to the surety for offences, and the surety 
for offences preferred to the ‘.Imam 

Table oe Heibs : Shiah Law op Inheritance. 

Husband or Wife . — ^The husband or wifo s share varie.-> .niy as 
provided in s. 641, above. Below are given only the he.i • Ly blood 
relation. See also s. 640, above, and the comment thereto. 

First Class of Heirs, 

Sub-group. 

(1) Descendants, and or 

(2) Father and mother. 

Residue : — (a) If there i-s any son (or his descendants) the re.'^idue 
is taken by the son (or his de-scendants) together with 
the daughter (or her descendants), in the proportion 
of a double share to a male ‘ per stirpes. ’ 

(6) If there is no son (nor his descendants), the residue is 
divided amongst the rest of the blood relations (i.c., 
the daughter or her descendants, and the father and 
mother) in the proportion of their respective shares. 

Deficit borne by daughter alone. [There is no deficit (where the 
heirs of the first class succeed), unless there is a 
daughter ; nor is there any deficit if there is a son , ».e., 
there is a deficit only where there is a daughter who 
ranks as a sharer.] 

Second Class of Heirs. 

(1) Grandparent, how highsoever, and/or 

(2) Brothers and/or sisters ; or, failing them, their descendants. 

Residue taken, or borne, by full sister alone : If there is no 

full sister, but consanguine sister the latter bears the 
deficit ; it is doubtful whether she takes the whole of the 
residue, or divides it with the uterine relations proportion- 
ately to their respective shares. 

Third Clast of Beirs* 

Uncles and/or aunts ; or, failii^ them, their descendants. 

The estate is divided on the basis skovn in the table in ill (32) 
to s. 644, above. 

t Ball. II. 271 (par. 4); et. tt., 364 (par. 6). 
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Section 648 . 


Shiah law 
not only 
women, hut 
relations 
through 
women are 
placed on 
wjuallty 
with the 
customary 
heir. 


2. Adoption 
by Shiahs 
of division 
•per 
stirpes.’ 


THE HANAFl AND SHIAE^YSTEMS OF INTERPRETING TUB QURAN AND 
TSKIR RESULTS COMPARED. 

1. The most important reform by Islam referred to the rights of 
women. The general provisions of the Quran Avith reference to in- 
heritance ’ — such as “ For men there is a portion of what they earn, and 
for women a portion of what thej'^ earn,” “ Men ought to have a part 
of what their parents ami kindred leave ; and women a ])art of what 
their parents and kindred lenve have been interpreted by the Hanafis 
strictly, and as having reference to the pro-Tslamic enstoms and have 
not been made to alter or ailect the notions already existing in Arabia 
regarding the relative nearness of kinship. Ro that by the Hanafi inter- 
pretation of the law, those Avoinen alone compete with the customary 
heir in whose case the only bar to their recognition (under the 
customary law) was their sex, ie., female agnates. The Shiahs on the 
other hand, have, on the strength of such verses, removed the basic dis- 
tinction between agnates and cognates. They interpret the verses as 
giving a right to those who are related through women, ‘ ])ari passu ’ 
Avith those related through men. ^’he result is that Avith the Shiahs 
the agnates have no priority over the cognates, and proximity is reckon- 
ed merely by counting the connecting links, whether male or female. 

2. The verse that a male shall have as much as the share of two 
females® in combination with the verses referred to in the last para- 
graph, is interpreted by the Shiahs as changing the entire principle of 
distribution prevailing in the pre-Ialamk; times, and introducing a dis- 
tribution ‘ per stirjjes ’ instead of ‘ per capita.’ For, it is (!lear that if 
those who are related through females are to succeed as well as those 
related through males, and if at the .same time the males are to get twice 
a.s much as females, there must bo a distribution at each stage whore the 
sexes of the intermediate links differ, and the step from this to a dis- 
tribution ‘ per stirpes ’ is an easy one. 3 There is an exception made 
in the case of the uterine relations, among whom the males and females 
share alike. This has been explained as a result of the interpretation of 
the verso of the Quran dealing Avith the rights of “ mother’s children” : * 
“ If .... the deceased have a (uterine) brother or sister each of these 
two shall have a sixth, and if there are more than this, then let them share 
in a third,”— wherein no specific statement is made that the males should 

1 Quran IV. ». 36. 37 ; VIII. 76 ; XXXIII. 6, a See. however, as. 629-631, tot the Hanafi 

These verses are cited In the comment to s. 601, law according to Imam Muhammad. 

* Quran IV.. 15. 
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take twice the share of females. The underlying i tri nciplo has already been S jpcwoN 641 

indicated, why in this instance the rule giving to males twice as much as 

to females has not been applied, viz., that th» males were given a larger 

share than the females only in those case-* in which the males would 

have succeeded according to the old law, and the femah'^ were introduced 

for the first time by Islam. But it is evident 1h?t the uterine brother 

no loss than the uterine sister, was excluded by the cii<tom!iry law, and 

that both of them were newly entitled heirs under Isl.iui. There was no 

reason, therefore, to give to the uterine brother iirefeiential treatment 

over the uterine sister- - any inoie than tliere was to prefer the 

father over the mother in cases rhere there are descendants of the 

deceased. 

3. The Quranic provision that the (laughter is entitled to succeed ^ '^'***ht 

with the son, is interpreted bv the Shiahs as entitling all female des- of all 
cendauts to succeed, and similarly the mention in the Quran of the full hoTevIi 
and consanguine sister, and of the uterine brothers and sisters, are taken reinote 
to indicate that all collaterals whether male or female, whether of the to those of 
full blood or of the half blood, rank with the customary heirs in their anj'gj^er 
own line. Moreover, as the Quran provides that the nearest relation 

shall succeed, aiul no mention is made about aguu>tes having priority, 
cognates and agnates in accordance with the Bhiah interpretation of the law 
succeed ‘ pari passu. ’ Bo while the Hanafis give rights of inheritance 
to the sister (unless she conies into competition with a customary heii 
who is nearer than herself) but give no such rights to the niece of 
the deceased (except in default of all male agnates), the Shiahs, ou the 
other hand, take the verse of the Quran as not restricted to the individual 
instances of the daughter and sister, but as adumbrating a principle that 
all female and uterine relations shall have rights of the same kind as are 
expressly stated with reference to the sisters and uterine brothers and 
sisters. So that a uterine sister's daughter is entitled (under Shiah 
law) to take the same rights in the estate in competition with a full 
brother’s son, as a uterine sister takes in competition with a full 
brother, 

4. The Hanafis leave the pre-existiim rights of the ' *asaba ’ or*. Divisionoi 

the bein 

agnates,— who were the customary heirs— intact, giving rights in the into three 
nature of charges on the estate to those mentioned in the Quran. It is, 
therefore, necessary for the Hanafi system to divide the heirs into three i*w. 

4iSerent classes: the Quianio sharers, the residuaries (consisting mainly 
of the ‘ 'asaba,’ or agnates) and the distant kindred (cognates and female 
agnates). The Shiahs do not leave the old rules of law as they were. 
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5. Under 
Shiali the 
principle 
that 
parents 
and 

descend- 
ants may 
succeed 
together, 
extended 
to ancestors 
and 

collaterals. 


6. The 

mother’s 
right to 
take 1/3 ot 
the estate 
not dimi- 
nished in 
Shiah law. 


but r^lace them by a set of rules consisting of a fusion of the custom- 
ary law and the Islamic reforms, and thus, amongst the Shiahs, the classifi- 
cation of heirs becomes important only when we have to deal with the 
question of the quantum of shares they take, and not for the purpose of 
considering which persons are entitled to succeed. 

5. The verso about the relative proximity of parents and children, 
and the provision that the two should succeed concurrently, has received 
a slightly differing verbal interpretation by the two sects, but the results 
have been very far reaching. Hero again the Hanafis have given to it 
the more literal meaning, and by their interpretation of it any ascendant 
how highsoever, shares in the estate with any descendant how low soever. 
The Shiahs on the other hand extract a principle from the instance given. 
They argue that if F, the father of the propositus, is entitled to succeed 
with his own grandchildren (and failing them with their descendants), 
so F’s father, FF (the grandfather of the propositus) should similarly 
be in the same rank with his grandchildren (i.e., the brothers and sisters 
of the propositus) and failing brothers and sisters, their descendants. 
On this point the ShafiMs and Malikis take the same view.^ 

6. The mother is given by the Quran 1 /3 of the estate when tho 
father is living. The Htmafis wishing to preserve the proportion 
between her share and that of the father, give her 1/3 of only the residue 
if the husband or wife aro living- The Shiahs let her take 1/3 of the 
whole, leaving only J/6 to the father if there is a husband, and 6/12 if 
there is a widow of the propositus. 

t This principle has appareuUy been le- But the rights of the great-grandfather being. 
Btricted to the graudfhther, and not followed of Uttle practical importance, are probably 
in regard to the great grandfather, who to made stated without much thought, 
to exclude and not to tank with the uncle. 
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Aamir, 34. 

Abatement (seo ‘ aul ’), 635. 

of legacy, 794, 816, how made when it consists of right of occupancy, 813. 

Abbae, 16. 

Absence, of guardian, primarily entitled, 16U 
in maintenance, 328-330, 360w. 

Absent heirs, whether bound by decree against those present, 732-759. 

Absent person, maintenance out of property of, 320, 330. See missinq person, 886. 
pre-emption on behalf of, 710. 

Abatinenoe from matrimonial intercourse : see mvoROE, s. e. ‘ 11a’, 196, 233. 

Abu Bakr, 2. 3. 

Abu Hanifa, 16, 21, 23, 32, 34, 71, 77n., 99, 120, 146, 152, 180, 418, 832, 617, 713n., 733. 796-798, 
800, 800n., 813, 83un , 853, 874, 887, 892, 808, 993, difference of views between 
him and his disciples Abu Yusuf andTmam Muhammad, 71, sf passim. 

Abupura, in Muzaffamagar pre-emption in, 657n. 

Abu Yusuf, 32, 34. 71, 77n. 

for points on whiclv his or Imam Muhammad's opinions differ, see ABO BAMtVA. 
Acceleration of legacy, 810, 811. 

Accounts, entry in, in lieu of possession, 439. 
suing guardian for, 314, 319. 

‘ mutawoUi ’ for, 672 . 

Accrual, to gift after revocation, 491. 

loud pre-empted, 721-723. 
subject of legacy, 798. 
transfer of rights prior to their, 414. 

Acdarlyah, ('aqdabxVa’) case of, 876, 876. 

Acknowledgment of debt, under Limitation Act, by guardian, 313. 

in death-illness, postpones debt, 731 . 
gift by donor, 444, 455. 
heir, 901, 936. 
kinship, 901, 936. 

marriage, raising presumption.JldO, 157. 

effect of in suit for jactitation, 166. 
mutual relationship, 269, 901, 934. 
parentage, vsdid and invalid, 268, 269. 
possession of gift, 444, 465. 

thrice divorced wife, that her second marriage consummated, 136. 
undue familurity, 116, s. 29 (3). 

Aoquiesoenoe in jactitation of marriage, 166. 

in solo by gucu^iian, prevents pre-emption, 310. 

Btaleness of, demand distinguished from, 254n. 

Act of ownerehlp, as evidence of poaseesion, 426. 441, 467. 

Aoilo pereonalle morltur oum pereona, i. 693. 

Aotlonable olalm, gift of, 494. 
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Administration, Clmptor XU. 730-777. 

absent lioira, whether bound by decree, 753-762. 
adniinistrator, defined, 730. 
admission of claim by hoim, 755 ill. 

agent after death, appointment as, makes executor, 754 ill- 
alienation by heir of deceased’s property, 748. 
one heir for paying debt of deceased, 755, 769, 773. 
assets, absent tlecree payable out of estate, 734/t., 747, 735, 758, 768. 
distribution of, not necessarily rateable, 752. 
liability to account for, 754, 755, 775. 
measure of liability, as, 756. 

bailor’s right to take away article bailed on death of bailee, 750». 
caveat, 744 iU. 

certificate, succession, 742, 755 til. (2). 

anuuhnent of, 742. 
as forensic recognition, 738‘741< 
tvs to part of debt, not granted, 736. 
grant of probate precludes, 741. 
collusion between creditor and somu heirs, 760 h. 
consent decree, effect of on heirs, not parties to suit, 756n., 765. 
contribution by heirs to debt of deceased, 763. 
creditor, priority of deceased’s over heir’s, 773, 776, 
creditors’ suits and administration suit, 748. 

possession of assets by heirs, 734 h , 754, 758, 768 
Ctu'ators’ Act, 776, 770/i. 
death-illness, dower contracted in, 731 H. 
debt acknowlodgod on doath-bed, 731, 732. 

relative priority of, 732, 

debts, application of ossets for, by heir, 757 ill., 77:1. 

deceased’s payment of, first charge on estate, 731, 739. 

due to deceased, payment of, to one heir by debtor of deceased, 775. 

insistence on payment of, 731. 

payment of, by heir, 773. 

to heir, 775 

priority of, ovor inheritance, 768, 769. 

Succession Certificate Act, an<l, 739. 
docoosod, term defined, 730. 

depositor’s right to toko away tiic deposit on death of depositor, 760n. 

* donatio mortis causa,’ 732n. 
dower, a debt, 731n. 

English law of administration, 750. 

similarity of, to Muhammadan Jaw, 734. 

Ostatev defined, 730. 

protection of, 776. 

single heir in possession of, suit against, 747 
execution against heir, 748, 772. 

heirs setting aside, 763, 764. 

sotting aside against heirs who arc not parties to croditors’ suit, 763, 704. 
technical ground, execution not to be set aside on, 745n., 702, 
appointment by entrusting discharge of debts, 734 fff. 
by making agent cdter death, 734 HI. 
appointment of, 734 HI. 

appointipent of heretic, minor, or non-Muslim, 375. 
deal with estate, entitled to, 733. 
death of one of several, 733, 734. 

nfll/... •JAK. 


oxocutor. 



INDEX AND GLOSSARY 


943 


Admlnl«tP«tlon--confa{. 

executor, defined, 730. 

‘ do son tort,’ 748. 

liabl,! to 1 m sncfl, ai legal ropre.sentative, 749n. 
disohargo of, by Court. 737. 
entitled to represent deceased. 73. 

executor of executor, sucooeds to exocu OT-^nip, 733. 734, 735. 
joint executors nuist act jointly ;evcepl.f.na, 496, 733, 7.36, 737, 
marriage, exooutur is not guardian for, loi 
minor , retains olUco until removal, 7.P ■. 
non*Maalim, will nor ’no removed, 743, 
may prove will, 744, 

of one, out of several executors, 736, 737. 
partition of estar.^ by, 737. 
powers or, 736 et »eq. 

probate cannot be refused to executor, 744, 748. 

speciflo portion of estate of» 280, 
removal of, 737. 
remuneration of, 738. 
represents deceased, 732, 736. 
resignation, after acceptance of office, 498. 
responsibility of, 737. 
sale of estate by, 737, 743. 
special purpose for, 496, 736, 738. 
successor to, 733. 

survivor of several, powers of, 733, 737, 
forensic recognition, 740n. 

iiccossory for recovering debt, 738 et neq, 
general administration, 760. 

guardian of minor heir, sited as representing estate, 7.60 ill. (5). 

mother is not, of minor, 7.57n. 
heirs administering estate, law applicable to, 74.>, 751. 

alienation by, 769-772, for paying debt of drvensod, 773, 774, 701. 
all heirs, whether necessary parties for creditor’s sud, 763 et stq., 701. 
as representing deceased, 733-733, 745 ct seg., 771. 
cannot transfer more than their own interests in estate, 771. 
contribution by, to debts of deceased, 703. 
dealing with assets, 757 17{. 
debt of, .610 ill. 

decree in favour of one only, effect of. 702. 
execution against, 747, 756 ill. 
setting aside, 763. 

executor ‘ de son tort,’ and, 509, 748. 
governed by what law, 746. 

interests of those heirs who are not parties to suit, 763, 764, 760, 762. 
joint liability to pay debts, 763. 

when it ceases, 768. 

limitation against one of several, no bar against others, 755 tU. 
may bo sued by deceased’s creditor though no assets, 734n. 
minors, Hindu, when not parties, presumption, 763n., 765. 
notice to ono that suit filed against other heirs, 747n. 
payment to, of deceased’s debt, 778. 

possession of assets by, effect as to representation, 747, 749, 760. 
possession of estate by, 514, 616, 767, 764, 768. 
powers of, in administration, 746. 
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AdmlnUtratlon— confeJ. 

heirs, representation by heirs, 746, 761, 763, 764, 786. 
share of, transfer by, 770, 771. 
suit against, 746, 764, 766, 760. 

administration suit, and, 748. 

conflict of decisionsin such cases, 75.1 el eeg. 

decree in, 763, by consent, 766. 

in representative capacity, 763. 

irregularity, mere, not enough to avoid sale, 762, 

not bad for misjoinder, 763. 

not parties to, whether bound by decree, 753-788, 760, 762. 
auinfl onlv those heirs who are in poaeesBion of estate., 764n., 780, 


701 . 

suit to which only some heirs parties, 748 el eeg., 70O> 
transfer by heirs , 757, 769, 770, 771. 

for paying debt of deceased, 77S, 
voluntary, 748. 
trustees for other hdrs, 767 ill (9). 
voluntary alienation by, 748. 

Improvement by purchaser. 768 ill. 
inheritance postponed to debt and valid legacies, 731. 
in suit, where decree all hein are not parties, 763. 
joint liability of heir for debt of deoeaaed, 616, 763, 768. 
legal administrator, 742. 

egal representative, executor ‘ de son tort, * included in, 748. 
liability, joint, of heirs for debts, 769, 

limitation, against one of several heirs, no bar against others, 766 ill. 
minor Hindu heirs, represented by others, 763n. 
probate cannot be granted, 743. 

minor representing estate through guardian, 766 ill. (6). 
money decree, effect of. 773. 
mortgage, 768 HI, 776 tB. 

* bona fide’ mortgagee, 773n. 

Muhammadan law applicable, how far, 734. 

comparison with English law, 736n. 
non-Muslim executor, removal of, 743. 
may prove will, 744. 

notice to heir, of suit filed against others, 747n. 
parties to suit, when all heirs are not, 763. 
partition, prior to payment of debts, 762, 768. 

heirs cease to be jointly liable for deceased’s debt, after, 768. 
management until, 767. 

postponement of, till payment of debt, unnecessary, 762. 
suing some heirs after, 768. 
powers and duties of, administrator, 736. 

possession of estate by heirs who are sued, 733n., 747, 754, 767, 768, 764, 768. 
priority of debt of deceased over debt of heirs, 773. 

Probate and Administration Act, applies to executor even without probate, 733. 
probate claim to obt^, priority in, 746. 
defined, 730. 


effect of, 744. 

executor alone may obtain, 743. 
oral will of, 743. 

position of executor who has not obtained, 738. 
precludes giant of succession certificate, 740. 
refused probate when, is, 748. 
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Administration — eontd. 

probate suporaedes Succession Certificate, 742. 
protection of estate, 776. 
rateable distribution, 750. 

not necessary, 752. 
payment of debts. .'iSO. 

legacies, 534. 

receiver, appointment of, 749n., 777. 
representation by heirs, 733, 745 el aeq. 
representatives being sued as such, ill. 734, 755, 7.>9 766 ill. 
heirs as representatives, 763. 
legal, ah...cnceol, 4 onflict of deot-wirs, 746«. 
necessity for impkading, 748, 777. 
of whole estate, minor’s guardian, 756 ill. (5). 
who are, of Muslim. 493, 732, 735. 

‘ spes successions ’ not transferable, 517. 

Succession (Propertj Protection) Act, 771. 

Succession Certificate when there is will, 740. 
suit against heirs of deceased, 745. 

who must bo sued. 746 el aeq. 

suit for administration, 748. 

compared to creditors’ suit, 748. 
when defendants have no assets. 734rt. 
to which only some heirs parties, 747 el aeq. 
transfer by heir, 767, 769, 770, 771. 
transferee of heir :a gootl faith, 769. 
trustee, executor as, 730. 

the heir in possession is for other heirs, 757 iU. (9). 
undefended suit, 514, 756. 

unduo influence, will obtained by, effect of probate on, 744, 

‘wosi,’ 495, 730, 737, 

when heirs represent estate, powers of, law governing heirs, 745, 7C3. 
when some only sueil by creditor, 747. 
who may administer, 7 45. 

widow not guardian of hor minor child’s projiorty, 757m. 
widow soiling assets to poy debts, 767 ill. 
will, existence of, and Succession Certificate, 740. 
Admlnlatrator-Generara Act. D of 1874, 739n., 740, 741, 77 Cm. 

Admission, see ACKNOwiiBoaMENT. 

Adoption, and law of parentage (^.v. ), 258-259, convert to Islam from Hinduism, by, 274. 
not part of law of inheritance, 69, 274, 

Oudh Estates Act, under, 273. 

Majority Act does not apply to, 41. 

pre-lslomic customs, 272. 

unknown to Muhammadan law, 272-274. 

Adult, children, maintenance of, 346, 350. 

incompetence of virgin to marry under Shafi’i law, 97. 

marry, competence to, 90, 91. 

option of puberty, on becoming, 162, 164, 

* Sunni, may choose his or her school (».«., Hanafl or Shafi’i, etc. ), 66t ef 641. 
Adultery, accusation of, by, ‘nvAN’ {q. v.), 247, 248. 

affinity, how far established by, 116-117. 
child of, 116, 117, 182, 267, 268. 
oonsonguinity not established by, 257, 270. 

“iddaf after, 133. 

mother, adultery of, disqualifies her for guardianship, 289. 
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Adultery— cowd. 

parentage not established by, 257*258, 270. 

prohibition to marry, adultery may cause, llfi, 128 (ss. 3C, 37), 140. 
punished in Muhammadan law, 88, 270. 

Adverse Interest, guardian's, cause for his removal, 314. 

Advice independent to pardanashin, 396. 

Advocate-General, and * waqf 672, 698. 

Affection, natural love, and, 382, 416, 430 ill. See aisT. 

Affinity, how far established by ‘zina,’ 116-117. 
inheritance by, 619, 630, 647, 843. 
maintenance of relations by, 361-363. 


prohibition to marry by, 116-117. 

Aga Khan’s case, 602, 693. 

Age of majority : see majobity. 

Agent for divorce, 206, 207, 208, 210-212. 

distinguished from person holding power to divorce, 206, 
wife may be, 206. 208, 212-221. 


207, 210, 221. 


‘fuzuli, ’ 141. 

general agent has no authority to pronounce divorce, 207. 
gift, agent for, 401, 438. 

donee’s agent taking possession, 438. 
marriage, agent for, 89, 141, 143. 

‘ mutawalli,’ agent of, 622. 
pre-emption agent for, 687. 
unauthorized agent, 141. 

Agreement, of family, 882». See waqif s. v. family, 
wife may love with parents, 109. 
breach of, by husband, effect, 110. 

perfoimanco of, inculcated by Quran, (IT. 172), 7, 472, 473, 482, f>13. 

Ahmed, 34. 

‘ Ahfad,’ moaning of, 632. 

‘ Ahsan ’( =3 best) or least disapproved divorce, 205, 213. 

‘ Alk-JaddI,’ interpreted, 067. 

‘ Alia,’ 199, 233, see Divoncis a. v. ‘ ila.’ 

‘ Akdsrlya ’ (see Aqdabiya), 875. 

All ibn Abu Talib al Murtaza, et passim 34. 

Alien, 836, ‘ waqf ’ for, alien enemy invalid, 699. 

Alienation — by executor, 736. 

guardian, 311. 
one of several heirs, 773. 
widow, in possession in lieu of dower, 182, 
restriction against, 374, 734 tW-, 791, 792. 

Alimony, under Divorce Act, IV of 1869, 335. 

Allowance of ‘ mutawalli, ’ 619-620. 

‘ Altamgha ' — a royal grant in perpetuity ; perpetual tenure, heritable ' jagir in perpetuity. 
* Amil bll hadls’ sect, 641, 644, 645. 

‘ Amin ’ = truateo, 641, 738. 

‘ Amir’ (Imam), 34. 

‘ Amr-ba-yad,’ 222n. 

‘ Amrae,’ or ‘ Amra,’ see gift s. v. life-interest, 604. 

Analogy, 63, 70, 74, 283. see qiyas. 

custom, arbiter of analogy or ' qiyas’, 63. 

‘ Ancestor, ’ guardianship by. 146, 279 et aeq, 

inheritance, 612, 623, 848, 856. 862-869, 874, 892, 906, 910, 923, 937. 
maintenance, 347-366. 

Ancestral debte, 311-313, 746-762. 
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Annuity, boqucHt of, 7'Jl. 

‘ Ansar helper, 826, 827. 

Apartment, separate, to bo ii^iveu to each wife, 33o. 

Apostate, executor, removal of, 743. 

law applicable to, 3.5, 3(5. 
maintenance of, 337«. 

wife loses right of inainteitance by >>ccuiiiini.', ‘538, 339, 3.5G. 

Apostaey, dissolves inaniago, 1(55. 

d'jwor, on wife's apostasy, 178, 179.3.51. 

husband’s apost>xsy, 2.50. 
effect on bequest of, 146. 800. 

guardianshixi, 1 15. 
inheritaiiee of 35, 37, 834, 907. 
niainlenanfo, 337a . .'<38, 3:59. 3.51, 
maintenance, forfeitin-o of, by ap<J.sta.sy, 338, 339. 357. 
marnago with MiJ.slim pre\ento<5 by, 137-139. 

Apparel, wife's, 33.5. 

Appendage, participator in, or ‘ kbalit’ ■ s(.e pue-hmi’TION. 

Application of Muhammadan law to India ; see opehatxon oi law. 

Approach to God, 47, 48, 3T8. 492 532, 5tt0, 593, 60 <!. 

Appropriation, see ‘ WAqv,’ 522 et aif/ 

• Aqd ’=3 contract, 93/i., 572a I’orfonn.uicc of. 7, 472. 173, 482, 513 
' Aqar ’ z=: lands, 312, 698. 

‘ Aqdarla,’ case of, 874it., 870rt. 

‘ Aqrlba’ = next of kin, 633 m. 

Arbitration, appointment of guardian, 289, 

between husband and wife, 166, 210-212. 
in marriage contract, term for, 211-212 
‘ mahr,' about, 383. 

succession to a ‘ mutawalH,' right ot, 617. 

‘Arham '=swomb3, relationship (other than agnatic), 882n. 

‘ Arlat’ ^gratuitous loan, defined, 496, 606. 
distinguished from ‘uiOA,’ 497. 
forms of, 497. 
incidents of, 496. 
will, ‘ ariat ’ in, 508. 

‘ waqf,’ and, 53 1 h. 

Arrangements for mauagoinuut of ‘ waqf,’ 608 t(f., 610. 

‘ Asaba,’ see inhebitance. 

‘ Ashab’ = companions, 12. 

Askar! (Imam), 34. 

Assets, absence of : decree against heirs, payable out of estate, 734«. 
accounting for, 734 ill, (3), 755, 756. 

creditor following assets of deceased, 748, 751, 7(K5, 772, 776. 
distribution of deceased’s, 731, 733. 

not necessarily rateable, 762. 

in hands of hoirs, measure for liability for debts of deceased, 756 ill (3), 
Attachment, 757. 

Attornmsnt by tenants in lieu ot possession, for completing gift, 441. 

’ ‘Aul’, = proportionate abatement, — in inheritance (q.v,), 837, 859, 903, 022, 931. 

‘ waqf,’ 636. 

‘ Aulad ’ (plural of ‘ walad’)ss children, 631. 

Aunt, prohibition to marry, 116, of. 116-171. 
gift, 454n. 

right to uuABDXANsaiT {q. o. )» 282, 285. 
inbbbitanoe (q, V.), 838, 881, 884, 908. 
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Aunt, maini’enancb (?. v.), 366-362. 

Authoritative texts and commentaries, 70. 

Authority of fathers or masters of families, and, of guardians, 306; see cuntroIj. 

Aziz Bilal, 34. 

Az zahlrl, 34 

‘Biiz r ( 1, or liM'jtical) form of divorce, 205, 214, 215, 216. 

‘BidaV — ixolnii'o. 460 n. 

Bahr-ur-Raiq, 70. 

• Bali ’ = salo, 03. 

Bailee, gift to, requires no fresh possession, for its completion, 434, 435. 

Bailor’s right to take away article btiilod on death of bailee, 76Q/i . 

‘Bzin,’ or irrovosablo, divoroa, 205, 215, 310. 

‘ Balt-ul-mal ' “royal treasury, see usohuat. 

‘ Baligh ’ = adult, 56, 149. 

Baqir, 34. 

Bare maintenance, 347. 

Bara trustee, executor is, as to 2/3 of the estate, 736, 736/t., 744. 

Bargain, pro-oiuptor must take it as it is, 680. 

• Bars,' 253n. 

Barter, gives rise to pre-emption, 670. 

Bastard , see illeoitimate child. 

‘ Batit ’ =a absolutely void, 419. 

Begging, ‘ Sunna ’ or traditions against, 323. 

’ Banami ' purchase, {lit. without name = in a Betitious name,) os evidence of gift to son, 4.58 
in name of mistress, no gift, 460. 
pre-emption does not arise from, 674, 705-707. 

Benefioiarlee, individual, ‘waqf’ for, 618. 

Bengal Lower, pre-emption in, 657n. 

Bequest, 432, 607. See wills, 778, et oeq. 
acceptance of, 800-803. 
charity, bequest for, 801. 
dumb jiersons, bequest by, 807. 
heirs, bequest to, 4d5n. 

Insolvent, bequest by, void, postponed to debts, 778 (s. 676) (2), 781 (s, 670) (1) (o). 
Bhagalpore, pre-emption in, 657n. 

‘ Bhalband ’ interpreted, 667. 

Bigamy, agreement by husband in restraint of, 118-110. 

Biological meaning of marriage, 9u. 

Birth, presumption of legitimacy from date of, 269-268. 

Blemish, phjrsica), which makes marriage void, 251, 262. 

Boh res of Oujrat, Sunni, governed by Hindu law of succession, 60 . 

Book entry, in lieu of possession of gift, 439. 

Books, as subject of *waqf,’ 673, 577. 

Boy, 146, 96, 315, 347-354. See son. 

Breach of pro mi 8e to marry, suit claiming damages for, 167. 

Bribe, gift in nature of, 496, s. 442 iU. (3), 
maintenance by way of, 237 ill. (3). 

Broach, Molesalam girasias, of, governed by Hindu law of succession, 60. 

Brother, guardianship, 284, 297. 

inheritance, full-blood, 800, 865, 908. 

half-blood, 860, 865, 008. 

maintenance, 325, 366. 

selling land of minor, pre-emption on, 701. 

will in favour of, excluding husband, 783n. 

Brother’s daughter, 284, 202, 223, 248. 
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Buddhiet, whether ‘ kitabi ’ for marriage, 138. 

Burden of proof, see i‘ivksumption 3 . 

Burying ground, ‘ waqf ’ for, 538, tU., 583, 584, 785. 

Oancallatlon of gift when no possession, 199 

marriage, dissolution of marriago distinguished from. 251, 262. 

‘ Oaravanearal ‘ waqf ’ for, 026 ill. 

Oaste, meaning of, 37. 

Oaste Dieabilltlee Removal Aot, XXI of 1850. 36, 145. 230, 289, 300/<, 359«, 743n 835» 
Oemetery, ‘ waqf ’ for, 538 ill., 683, 584, 785. 

when completed, 5 17 ttf. 

Oeremonlee, for marriage, 89, 90, 103. 

funeral, expenses of, first charge on estate, 731. 

Preliminary ccremoiuos in pais-BMi"! ion, 647, 677 et aeq 
Oertifloate, Sucoeeelon, under Act XXVII. of 18(K), 739-741, 

Administratof-Genor.dV Act, under, 740, 711. 

Bombay Rrgulatit i, VIII. of 1827, under, 742. 

‘ Chakdarl ’ tenure, pre-emption of well nr.<ler, 972. 

Oharltable Endowments Act, V’’!. of 1890, 608n. 

Charity, appointment of at dncretion of trustee. 592 til. 

customarily spent by members of a family, 585 ill., (6). 
promise to subscribe to, when enforceable, 383. 

‘s.iilaqa,’ 492. 

suit for enforcing, 572. 

Charity, trust for, 301, 373, 384, 385, 533, 652, 670, 672, 683. 
usual charities in Muslim family, 685, ill., (6). 

‘ waqf,’ 633, 652, 570. 

Child, see DAUairCBB, ILLBOlXlIkCA.’CE, MINOK, FABENTAOB, UUARUlA.ESHir, SON, WAQ].'. 
absence of, deprives Shiah widow of share in lands, 914. 

weakens presumption of marriago, 159. . 
nursing or suckling, 112, 347. 
of ‘ li ‘an ’ or imprecation, 268, 907. 
still-born, docs not inherit, 834, 906. 
unborn, 399, 834, 906. 

‘ waqf ’ for, 533, 568, 082, 686, 595. 629, 632. 

Children, ‘ waqf ’ for, 533, 068, 582, 585, 593, 629, 632. 

Chittagong, pre-emption in, 

Choloa of law, as to sect of Sunni law, 66. 

Smmi or Shiah, 63, 66. 
how made by the forum, 60. 
when not both parties Muhammadans, 53- 
Christian, 36, 137. 142, 363, 699. See non-uuseim. 

in Bhagalpore, pre-emption, 667n. 

Childbirth, and dbaxh-hJiNess, g. v., 732. 

Churoh, not valid object of ’ waqf,’ 699. 

CIroumolslon, as test of Islam, 57. 

Civil Codo (French) 278, 326, 337n, 363n, 532, 790, et paaaim. 

Civil Prooeduro Codo Aot, (V. of 1908), 60, 107, 300, 321», 672», 708», 717-718, 748», 750, 751. 
Coda Civil (Codo Napoleon), 278, 326, 337n, 363n. 532, 790 e( passim. 

Cohabitation, presumption of marriage, 756, 157, 158, see consummation ok mabbiage. 
Oo-hoir, see administbatiom, inhebitanck, fbe-bmption. 

OO'lagatee, abatement between, 704. 

accrual in favour of, 798, 799, 803. 

Collateral relation as guardian, 146, 147, 162, 283, 280, 290, 296. 

inheritonoe, by, see iebbbitaeob. 
mointenanoe of, 36S-362. 
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Collateral rulaiion marriugo, 115, 12:!, 14(1. 147, 157. 

Colleotor, application by. for appuiiitineiit of guardiuii, 300. 

Collusive suit, 456/(, 7.50n. 

Committee ns ■ imitawalli,’ 021. 

Companions of tho Projihot, oouscnsus of, 17 8ce ‘ uma.' 

Comparison of Sunni and Shiah Law of liihorilaticc, 821, 038, seo inhkoitanck 
Competence of minor fur juristic acts, 270. 

marriage, 90. 

Completion of gift, 3GU. 

‘waqf,’ 541 4>50. 

Compulsion, by Court after ‘iln,' 234n. 

divorce made under, tn Hnnati law, 205. 
marriage uiidei- Haiinti law. 00. 

Concubinage, no presumption ol marriagu from, l,'>8. 

Concubine, wife objecting to husband’s entertaining, 1 19. 

Condition (soo oontinoknoy) in divorce, 200, 220. 

gift, 378, 49.5. 

marriage contract, 90, 07, 101, 109. 

^•ovocttlion of gift, 485. 

Confession, see .vL‘KNO\vi.i!;i>uMi!:jMT. 

Conflict of laws, 59, at seq., 060-000. 

Confusion, aoe ‘ musha,’ 415 -419. 

Conjugal rights uftor divorcing wife three times, none, 22(1. 
arbitration to cuforco, 210-212 
MABRiAais {q. V.) give rise to, 103-106. 
refusal of, by wife for recovering nowER {q. *•. ), 180. 
suit to enforce conjugal rights, 164. 

defence to, 104, 255, 256. 
liinitatioii for, 105. 

. umpire to deciile question, 210 - 212 . 
Con8angulne=:oi half blood on father's side, seo nnoTHKit, sisTicii. 
Consanguinity, prohibition to marry l»>. 1 15. 

Conscience, law of, as distinguished from legal effect of acts 
Consensus of the learned ‘ijma,’ ( 9 . v.) 17. 

Consent, seo comfulsiun, 99, 205. 

decree by, against one of several heirs, whether it binds other heirs, 704 
of heirs to will of more than or in favour of other heirs, 782. 
when given, divorce becomes ‘kUul’ or ‘mubaraat’, 235, et serq. 

question whether wife has consented to divorce, 235n. 
withdrawal of, 789. 
wife’s, to divorce nob necessary, et mq. 

Conservatism of legal writers, 808a, 809a. 

Consideration, agreement without, nob enforceable in Muhammadan law, 488a. 
approach to God, us consideration, 378. 
contract for, 18 In. 

distinguished from ‘ ’ iwaz ' for gift, 482 Ul. 
in DivoRCB ( 9 . V., s. v.t ‘ khul* ’), 242. 
dower is not, for marriage, 167. 
irrevocability of gift from, 377, 378. 

‘ ’ iwaz ’ as, 477. 

‘ khul * ’ for, no limit recommended for, 240. 
limitation of interoet as consideration, 617. 
marriage as, 473. 
ostensible, for gift, 461 ill. 

pre-emption does nob ariso unless the transfer is for, 069. 
relationship as, 378. 
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Consideration — coivM. 

religious merit as, :i78. 
stipulation as, 378, 61 8. 
standard for dower, 241 m. 

transaction without cannot be coinjjtiisat*' t for, 188a. 

Construotlon, soe iNTnaraETATioN. 

Constructive possession of gift, 443, 444. 

Consummation of marriage, 88, 103, 106, 261«; see i^tebcovusts, vii.in nETiauMENT. 
acts taking tho place of, for prohibition to tnai i y, 1 <'» 
apostasy, after oonsummation. 2.i0. 
e3ect on dower of, 170. 
when dower unpaid, 180, 18 1. 

necessity for, to validate remarriago with lhrH e-iti\orrrd uifc, 133. 
option of initial of conjug.il rigli'-! for dower def c-rniincd by,' ISO. 
option of puberty avoidi'd by, 154. 
when marriage void, 178. 

‘ zihur,’ whether fon'’>.inina .on necessary for making (Shiah law), 243 m. 
Contingency in divorce, 220, 221, 228. 

in gift, makes it void, 3’’f>. 
in marriage, 89, 03. 

Contingent divorce, mode m which wif" may .acquire power to divorce, 20, 2111 
Contiguous estates, see PKE-£;.MrTioN, a. v. neighbour 
Contract, Muhammadan law of, 39, sec inteiipketatiok. 
of MABRIAOE (o', v.), 89 et aiq., 94. 

performance of, inculcated by Quran, 7, 472, 473, 483, .SIS. 
pre-emption based on, 652, 659, 662, 666-068 ; .see Wa.71u-itl-'apz. 
sale, contract for, in pre-emption q. v. 
successor by, 147, 828»i, 001, 036. 

Contract Act, IX. of 1872, 39, 112, >12, 382, 384 m, 401«, 484, 492n. 

Contribution by heirs to deceased’s debt, 763. 

Control of minor, by guardian, 306. 

when father is guardian, 282, 286. 
mother is guardian, 281, 286. 
wife by husband, 103-109, 3115, .331. 

Conversion, honest and fraudulent, 57, 58. 

marriage how effected, 248-250. 

Convert, from Hinduism to Islam purfiorting to give in aduption, 274. 
from Islam to Christianity, 59. 
executor, convert appointed as, 74.3. 
inheritance by convert, .33, 834, tK)7. 
law applicable to, 58, 59. 
maintenance of, or by, 3157, 3.58. 
marriage of, 248-2,50. 

Coran, see qukan. 

Corpus, gift of corpus, with reservation of income valid, 374 m, 384, 385, 467-469, 579. 
Co-sharer, gift by one to another, 418. 

pre-emption {q. V.), by, 70.3, 713 

Co-sharer has right in every item of docca-sed's property, 836. Soe inheritance. 

Costs in proceedings between husband and wife, husband not liable for, 255. 
out of estate, 430. 
probate, costs of, priority of, 73l. 

Court, administration, grant of, by, 73.5, 738, 742. 
aiding defective execution of gift, .388. 
civil jurisdiction of, 49. 
conjugal rights, refusal to order, 26.5. 

decisions by, according to what law, scni Table preceding p. 3.5. 
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Oourt— «oncl(i. 

discretion of, on dissenting opinions of jurists, 71. 

divorce pronounced by, against husband's wish, 20/5 : sec below A v. marriage, 
dower, prompt portion of, fixed by, 194. 

fosterage, marriage prohibited by, dissolution by order of, 1 63. 
gift, aiding defective execution of, 388. 
revocation of, by order of (Hanofi law), 486, 486. 
guardian, may bo ordered to account, by, 318. 
appointed by court, 283. 

joint, 306. 

order to deliver property, 318. 
privileges and liabilities of, 313. 
procedure for, 208—306. 
restrictions on, 294. 

guardian, aiipointcd by court, permission of court to resign, 318. 

^ ila,* after, court cannot compel husband to either divorce, or t ako back wife, 2S 
justice to bo followed when texts dissent, 71. 72, 73. 
law, which to be applied by court, see Table preceding p. 35. 
maintenance, order for, by, 325, et seq. 

marriage, dissolution of, by Court, if marriage irregular, 163. 

unequal, 99-100. 

if option of puberty exercised, 163. 
when husband is missing (Shiah), 205. 

makes ‘ila,’ 2.34. 

‘rian,’ 247. 

‘ zihar,’ 244. 

opinion of, guardieui asking, 314. 
option to follow any of dissentient views, 71. 
powers of, and authority of Qazi, 73. 
probate, grant by, 601, 742, 745. 
proceedings similar to arbitration, 166. 
protection to wife against husband, 164. 

questions which Civil Courts in British India can consider, 49. 
reh^ous matters and, 49. 

‘waqf,’ completion of, by Court, 632-544. 
general jurisdiction of, over, 628. 

* routawalli,' appointment of, 609-614. 
removal of, 617. 

property. Court may authorize lease of, 625. 

sale of, 623. 

sale, order of Court necessary, 624n. 

Court of Wards, Acts relating to, 299. 

Cousin, pronouncement of divorce (‘ talaq ’) by saying wife is like a, 222n 
Covenant, fulfilment of, Quran on, 7, 472, 473, 482, 613. 

Credit of husband, wife pledging for maintenance, 346. 

Creditors, deceased’s, priority of over heirs’, 518-773. 
gift defeating creditors, 396, 396. 
suit of, compared to administration suit, 761. 

‘ waqf,’ defeating creditors, 631n, 640. 

Crimes under Muhammculan law, 48. 

Criminal Procedure Code, (X. of 1872 and I. of 1898), 104n, 105n, 287n, 326. 
Cruelty, husband's, as defence to restitution of conjugal rights, 104, 166, 266-260. 
Curator, 776. 

Ouratoro, Act XIX of 1641, deals with, 776n. 

Custody, see atrARDiANSHip of person, 279. 

Custom, acquieaoence, presumption of, 268. 
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Ouatom— ooneU. 

analogy, and, 63. 

Arabic, 63. 

charity in a family, 68S itt. (6). 

oontliot between Muhammadan law and custom, Si'S : ace Table preceding p. 36. 
definition of, 64, description of, 68. 
desuetude makes rules inapplicable, 662, 6.53. 

dower, prompt and deferred portions of. how far regulated by, 197. 
guardianship, pre-lslamio customs of. 288. 

‘Ijma’ and, 63. 

importance of, in forming law, 6, 69. 
in British India, 23, 246. 

In Arabia, 63. 

midntenanoe, customs of, 327. 

Muhammadan law, and, 17, 23, 89. 60. 

' mutawalll,' appointment custom relating to, 611. 
not studied earefully, 6. 

opposed to Quran or Suena are enforceable, in British India, 61*62 63n. 
parentage, customs of, 267'-256. 
pleading custom, 68. 

raS'SHPriotr {q. «.) by, 442, 443, 660>6S3. 

pre-lslamio, 6 el aeq. 

proof of custom, SO til.. 63 iU-, 68, 69. 

as to pre-emption, 650n. 
public policy, custom, as index of, 67. 

Muhammadan law and, 67. 
relative importance of customs, 62. 
source of Muhammadan law, 62, 63. 
special, when enforced, 65, 66. 

Buoooeaion may be discontinued, 61. 
valid and enforceable, 63. 

‘ waqf ’ of movables, made according to custom, 57.3 ft seq. 
when specially roqtilred to bo enforced, and when not so. 61. 
why not studied as to inhoritanco, 8-6. 

* sihar,’ cts to. 243, 244, 348. 

Ouetomary oharltles of Muslim family, 585 til. (0). 

Oustomary heir =; nearest male agnate, see iwhebitasce ; SuNin law. 

Outohhl Memon, and Hindu law of successon, 60, 60. 

Cypres dootrine, 668. 872, 581, 593, 696. 626. 

Da’ayam-ul-lelam, 33, 92n., 114n., 121n., 129 m., 131n., 676, 677 et pauim. 

Damages for breach of promise to marry. 167. 

Danger to wife, 256. 

* Dargah’, 613 til. 

Dar— ul-lelam = country of Islam (j.e, of safety), or governed by a Muslim, — see amen, 836. 

* Dast pal man,’ 194n. 

* Daudia,’ case of, 866n. 

Daughter, see AOKNoWLEnoMEXT, 901, 902; see inhbbitance. 
guardianship of, 281-283, 315. 
illegitimate, 266. 
mointenanoe of, and by, 347-365. 
marriage, gtuardianship, for, 145, 146, 151. 

prohibition for, 116, 122. 

* waqf ’ for benefit of, 630, 631 ill,, 633. 

DsughtSFi’ ohildren, in Sunni law are distant kindred, 886. 

in Shiah law in first class of hdn, 625, 028. 
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D«ar person cannot be witness to marriage contract, lOOn. 

Dealing between parties, 53, 54. 

' Death, causing oxciudea from inheritance, 834. 

legacy, 800. 

in Shiah law, not unless intentional, 800, 900, 

pre-emptor’s, 692. 

probate speaks from testator’s, 800. 

willspeaks from testator’s, 809. 

Death-lllne88,or ‘marz-ul-maut’ 397, 644, 7.32. 

debts ooknowlodgod in, postponed, 7.31, 815. 

debts, request to pay, in, may operate as appointment of executor, 493 ill. 

divorce pronounced in, 734. 

dower contracted, in, 689n., 816 ill. (8), 

gift made in, ranks as legacy or will, 381, 397, 814, 815. 

"Iwaz’ for gift in, 484, ill. 

marriage contracted In, 815 (Shiah), 614 tU. 

* muhabat ’ in, gives rise to pre<«mption, 870 ill. 
voluntary acts in, 814, 815. 

' waqf • mado in, 644, 815. 

will, heirs consisting to during, whether valid, 782n. 
year, one, limit for dviration of, 368n., 397. 

Debt, acknon ’edged, on death-bed, 731, 815. 
deoeased’s, payment of, 312, 
recovery of, 496, 738, 830. 
gift of debt, 493-495. 
of the poor paid by tho prophet, 830. 

payment of deceased’s debts priorities relating to, 31i, 489, 7.31, 7.37 
not condition precedent to partition, 752. 
to deceased's heir, 776 

recovery of debt, forensic roeognition of representative capacity necessary for, 738, 743. 
roloaso or transfer of. is gift (q-. v.), 484, 493. 
what inchided in debt, 739. 

Deceased, 730, 830. 

Declaration of am' (7.0.), 303, sco ACKNownEDOMBier, nivoncK «. ?• pronouncement, qalaq.’ 
limited grant, 497-510. 
marriage, 99, 100. 

‘ waqf, ’ 636. 

Dseorum, want of (or unutte famit.iarity, 7 9>.), and prohibition to m-arry, 116. 
Declaratory suits relating to marriage, 160. 

Decree against some heirs of deceased, 753. 

by consent, 765. 

form of, in pre-emption suit, 718. 

making ‘waqf’ irrevocable, decree for, 648. 

personal, in pre-emption suit, 718. 

suit to which all heirs not parties, in, 763, 766. 

Dedication or declaration of waqf (g.v.), 636. 

Deed of gift, ‘waqf,’ etc. see declabahon. 

operating as will, 807. 

' Dasut,’ see diyat. 

t Do faoto’ guardian, 296, 298, 311, 313. See executob ‘i>e son tort.’ 
gift by, 453. 

unauthorised sale of land by, 296, 297, .311-313. 
mutawalU, 627-628. 

Dsfeotf physical, cancellation of marriage for, 261-264, 
option of, 718. 

Dstsotlvs execution of gift aided, 388. 
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Defendantj law of, 63, 64. 

Deferred dower (‘malur-ul-muwajjal’) 173. Sco oo^vjiH. 

Definitions, soo the preliminary portions of each chapter, ami this index, >f.v. 

Degrees proliibitcd, 115-141, proximity of, in iniuswitj \ l (y.t’.). 

*De Jure’ guardian, 312. See ouahoi 
Delay in rnE-BMi-rio n (q.v.), (>77 rt seq., 685. 686. 

Delegation by ‘mutawalli,’ 622. See .y c. agent, utj.l.-r Oivonoj, f.iir, iAiiKiAOis, Sva 
Delivery of possession in mift {q.v.), 423 ct s>yq., waqf {q >• ), 544 . 

under Transfer of Property Act, 146. 

Demand in i-RB-EMirrioN {q.v.), 678. 

Denial of oonjugal rights to husband for tMifoiving pajment of dowc,:, 180, 181. 
Descendant, 544n. See ‘a<jib,’ cmiD, ov.uhtkr ^VAyr . 

Desuetude makes Muhammsidun Jaw inaeplical-' j 6.52, 653. 

Detention and possoaaion, 426 . 

Devices to prevent pre-emptrni, <24, 725, 726. 

Devolution, of administration, right of, 732 . ' seq . of eatatew See inhekitanok 
execntorshixi, 732, 73‘’. 
guardianship ot mamage, 145-161. 

perst.il, 276, 287. 
property, 294, 295. 

'mutawallibhiii,' of 'wat^i,’ 612, 617 
l>re-omption right ol, 692. 

‘Dharam,‘ 592 iU. 

'Dinar,’ value of about 4 to 5 rup«‘« ~. 

'Olnaria,* 'Dinarlya,* cose of, 866 . 

'Dirham,* value of, Ra. 3 to 4, 17*» •. 

ten ‘dirhams’ lowest dowor in tiumulaw. 172, l72/<. 

Discharge or removal of ‘rnutawalli’. See WAQt auAKin.vNSHir, 

Dleciple of ABU KANirA {q.v.). 

Discontinuance of xiossossiun in gift, 438 
Disobedient wife has no maintenance, 332, 338. 

Disqualification for guardianship, 288. 

boing ‘mutawalli,’ 607, 608, 609. 

‘sajjadanashin,’ 612. 

Dissent, when text writers, Court may adojrt any viow, 71. 

Dissolution of marriage, (see divorce), oSocts of, on dower, 174. 

modes in which it may take place, 109. 

Distant kindred or ‘xavil arham’ in Sunni law, 841 881, et aeq. Seo iniiebitancb. 
distribution of estate amongst, 887. 
priorities amongst, 888. 

Distribution ‘per capita’ in Sunni law, 866. , 

‘per stirpes’ in Shiah law, 903. 
to legatees out of claims realized, 738. 

Disturbance in mosque, 044. 

Divisible property, see airr, ‘uusnA.’ 

Divorce, 190 ct seq., addressed, need not to wife, 221. 

adoption of Islam after marriage on, 248, 240, 250. 
agent for, 206, 242. 

wife, 206. 211. 

‘ahsan ’ or least disapproved form, 203. 
ambiguity of term “divorce,” 134-135. 
ambiguous, prouounoement effect of, 222, 224. 
anger, divorce pronouncement uttered in, 223. 
annulment of marriage, and divorce, 262, 
apostasy, divorce by, 260. 

arbitration for, provided for in marriage contract, 210-212. 
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‘bada’i talaq\ 20& 

‘b&’in talaq/ 205. 215. 

‘bid'at,’ 206. 

cancellation of ‘ila,’ 200, 234. 

uancolling marriage distiaguiehed from divorce, 252. 

children, right of custody of, not affected by divorce of their mother, 293. 

classification of, 205. 

competence to pronounce, sanity and puberty, necessary for, 206. 
compulsion divorce by, under Hanad law, 99n., 205. 
consideration, divorce for, see ‘khul’> 236, 240, 241, 242. 
contingent divorce umpire’s decision for, 211. 
contingent pronouncement, 210, 211, 220. 221, 226. 

means of giving power to wife, 210, 211. 
revocation cannot be, 228. 

costs in proceedings between husband and wife, 105, 255. 

COURT (flf.v.) dissolution of marriage by, 163, 166, 200, 206, 223, 234,246,248, 252,254, 255. 
custody, mother’s right of, not affected by her being divorced, 293. 
death-illness, divorce given in, 231-233. 

at request of wife, sho does not inherit, 231. 
delegation of power to pronounce, 208, 242. 
disapproval of divorce by the Prophet, 202. 
dissolution of marriage, 252. 

dower, effect of ‘khul’ or ‘mubaraat* on, 236-238, 241. 
forms or modes of divorce, 199, 213. 

in Shiah law, 200, 201, 235. 
in Sunni law, 200, 213, 215. 

‘hasan’ ( = approved) form, 214. 

husband, must be sane and adult for divorcing, 206. 

‘ila’ or vow of abstinence, as, 199, 233-234. 

after, ‘ila’ Court cannot compel divorce, or restitution, 234n. 
avoidance of, presumption, 234; cancellation of ‘ila’, 234, 234n. 
does not dissolve marriage, but merely makes cohabitation unlawful, 233-234. 
imprecation, see a.v. ‘li’an’ below. 

‘in futuro,’ 220, 221. 

inheritance after divorce, 230-231. 

irrevocable, and revocable, 203, 205, 21 1, 215, 224, 228. 

‘khul* ’ and ‘mubaraat,’ 199, 235-242. 

agent for, 242. 

competence to enter into, 242. 
compulaiou, on husband to effect ‘khul’, 206, 242. 
conditional or contingent, 240. 
consideration of, what can be, 240. 
payable promptly, 242. 
effect of, on dower, 236, 238, 241. 
first recorded instance of, 237. 
guardian entering into, 208, 242, 243. 
maintenance by wife, during, 236. 
persona; authorised to enter into, 242. 
pre-emption ( 7 .v.)and, 669. 
presumptions on, 241-242. 
prohibition to marry, and, 132. 
khul* * and ‘mubaraat,* revocation of ‘khul,’ 239-240. 

witnesses to, 235. 

‘U’an,* explained. 199, 247-248. 
effaots of, 248. 
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DIvore*— eon<(2. 

'li’an,’ znaintenanoe after. 337. 

prohibition to marry, 136. 

Majority Act does not apply, 41. 
methods of dissolving marriage, 100. 
modes or forms of pronouncements, 109, 21?. 

fow COnipfiFfl. 216. 

' mubaraat,' see * khul * above. 

nullifloation of mamage, for physical defects, etc., 2.>1. 

apostasy, 260. 

impotence, 2.51, 263 

insanity of hu hand, 263. 

inability to •maintain wife, 2o.?. 

prolubitiou -» laairy, docs not arise irom, 264. 

option in divoi'oe, 206. 

to divorce and agent to di\->v,,e, listinguishcd, 210. 
wife to divorce her-^jlf, lo6, 206-211. 
how determined, 2oS. 

power to pronounce, delegated by husband to wife, or third party, 206, 207, 211. 
agency for, distinguished, 207. 

duration, determination and revocation of such power, 208-210. 
presumption of divorce, from husband’s scc.mJ marriage, none, 169. 
prohibition for maubiaob Iq.v.), arising from divorce, 1.33. 
pronouncement of, ; see ‘talaq’ below. 133. 

absence of wife, made in. 219, 221, 228 ill 
agent hy, 206. 

‘ahsan* mode of, 205, 213, 216. 
ambiguous terms, in, 222. 224. 

‘bad’i’ mode, 206, 

‘bain’ mode, 206, 216. 
by calling mfe “cousin.” 200n., 222n, 
oosroion under, 206. 
comparison in, 226. 

compulsion, pronouncement under, 208-212. 
conditional, 220. 

consideration for divorce, and * khul’ ’ 230 ; of, 207 ill. 
contingent, 220. 

cumulative, one on another, 216, 217. 

death-illness in, 231, 232. 

delegation of power to make, 206, 207. 

description accompanying. 226. 

express divorce, 200. 

form or words of, 166, 200. 236, 236. 

future time, limited to, 220, 221. 

‘haaon,’ 205. 

implied divorce, 222, 227. 
implied revocation of divorce, 227. 

intention as indicated by husband’s state of mind, 222, 223. 

intention, effect of, on, 219, 222, 223. 

intozioation, imder, 206. 

irrevocable. 203, 214, 219. 

limited to particular time or place, 206. 

Hanafi law, no form, 200. 
marriage with divorced persons, 133. 

unoonaummated, 226. 
metaphorioal terms, in, 205, 220. 
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Divorce — eontd. 

pronounoement oU minor, by, 161, 206. 

modes, four, of, 213. 
number of, 214, 216, 224. 
option to pronounce, sale of, 207 HI. 
question and answer, in form of, 201. 

‘raj‘i’ (or revocable), 205. 

referring to one who is not the man’s wife, 207 iff., 200, 220. 

regular, revooaldo, and irrevocable, 203--205. 

request, in answer to, 222, 241. 

revocable. 203, 214, 218, 219, 224, 226. 

sale of right to pronounoe divorce, 207 ill, 

Shiah law, form. 200, 201. 

‘sunna’ mode, 213a. 

third party, by, revocation of, 203, 205, 200, 207, 210, 212, 216, 222, 
228. 

triple, 214, 216, 225. 
vehement, irrevocable. 226, 227. 
who may make, 206. 
wife, by, authorized, 206, 210. 
writing, in, 219. 

re-marriage of divoroed parties when permissible, 133, 136, 227. 
revocation of divorce distinguished from re-marriage, 203. 
restrictions as to time or place, 206. 
revocation of, 203. 204, 206, 210, 224-228. 
when permissible, 227. 
agent, by, 200. 
contingently not valid, 228. 
effect of, 204. 

witness to, not necoasary, of. 227. 

* Sunni,’ = according to ' Sunna,* 206, 206. 

‘ talaq’= divorce by pronouncement, 199, 200. See pronoimcoment, above. 
*talaq-ul-'iddat, ’ 214, 216. 

‘ talaq-i.bain’, 215. 

theoiy of ‘ talaq, ’ 216 el seq. 

triple divorce, 214, 216< 218, 225. 

‘tuhr’ =time between two periods of menses, 214n., 213-219. 
wife may bo authorised to pronounco divorce, 206, 208, 209, 210. 

modes in which wife may acquire power to divorce, 210. 
witnesses to ‘ talaq, ’ (or pronouncement) not necessary in Sunni law, 201 «. 

necessary in Shiah law, 201. 
not necessary, for revocation, 227. 

word ‘ talaq’ not enough, 223. 
writing, ‘ talaq ’ in, 219. 

oonstruotion of, 220-222. 

as to revooability or otherwise, 226-226. 
in Shiah law when valid, 220. 

* zihar ’ explained, 199, 243. 

history of, 240. 

legal effects of, 243-244. 

suit for restitution of conjugal rights after, 244. 

Divorce Aot, IV. of 1889, 69, 74n., 106n, 

' Dlyat'i := mulct for murder, 820, 834n. (doeut), 906n. 

Domicile, effeot of, on pre-emption, 667n. ‘ 

* Donatio mortle cauea ’ unknown to Muhanunadan law, 381, 732, 807, 

Ponoei nod donor, of oirc [q.v.). 



INDEX AND ODOSSARV^ 


959 


Doubla share to males, operation of rule, 017n. 

Dower, or ‘ malir,’ 169 U aeq. 

abate, dower does not, when once due. 176, I7b. 
arises from marriage, and is a debt, cf. 1(14. 179, 100, TMn., 753't. 
abominable, when too bigh, 173 m. 
absence of agreement for dower, 169, 17:’ 173, (76. 
addition to, subsequent to marriage, 175. 
after marriage, ugrocment for, I09 h.. 173, 178. 
inerease of, 175. 
releoso of, 175. 

agreement, dower in form of, 17i). 

absence of. Sower agn-eiaeid i't, 173, 178. 
amount of, when marriage dissolved for ii.ij-olency, 252. 
apostasy of husband, effect on dower. 1'5(». 

wife, effect on dower, 26 (. 
arbitration, regarding, 383. 

conjugal rights, refusal of, fiy wife, for enforcing payment of, 180. 
conmderation for marriage, dower is not, 169, 671 . 
consummation of marriage makes whole jiayable, 176, 178. 
death makes whole payable, 176, 178. 
deb(, dower is a. 182, 190. cf. 731 » , 753/1. 
deferred dower, 174. 

portion to bo presumed, 196. 

if term not ibced, payable at dissolution of marringe, 178. - 
wife eannot refuse herself, if not jiaid, 179, 181. 
dieehargo for, by guardian of wife valid, 1 79. 
disputes as to, presumption in, 193. 
divorce, effect on, 176. 
duo liko any other debt, 190. 
due to whom, dower is, 179. 
enforcement of, means by which* 180. 
excessive, in Oudh may bo reduced, 172. 
instances of, 173/(. 
invalid, not, 173. 

father paying on bohalf of son, 338 iU. 

for mero sliow, 173. 

gift, os “iwa/ ’ for, 491 ill, 

by husband, whether in lieu of, 5, 467 ilL 
as of dower, on death-bed, 491. 

by mothi'r to infant, 388. 
guardian’s responsibility for, 118, 119. 
half of dower, duo on divorce without consummation, 179. 

when due to wife, 177, 178. 
high dowers, instances of, 173. 

inadequate, in Sunni law if vmder ten ‘ dirhanw, ’ 172. 
interest, duo on prompt, after demand, 40, 190. 
invalid dowor, 170. 

marriage, dower after, 178, 179. 

‘khul* ’ effect of, on, 198, 230-239. 

liability of guardian of minor husband, fur payment of, 179. 
lien, for unpeud dower, widow’s, 182. 
interest, has right to re<ieive, 188, 189. 
lawful possession necessary, 183. 

modes in which obtained by widow, 185, 763/». 
liability to account for profits, 180. 
not advsrse toother heirs for limitation of suit, 191, 763n. 
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Dower— contA 

not affected by dower being unascertained, 189. 
not entitled to alienate or charge, 101, 402n. 
presumption of lawful possession, 183. 
when lost, 180. 

whether lien devolves on huts of widow, 174, 176, 191, 192, 405, 723. 
limit to excessive, in Oudh, L72. 
limitation to suit for, 174n. 
lowest in Suimi law, 172, 173, 178. 

Majority Act does not apply, 41. 
marriage not avoided by want of, 169, 174. 

without dower, 173, 178. 
maumum, limit for, none, 173. 

proper dower, 174. 
miniiuAun dower, 172. 

‘mit, ‘at’ or present, 174, 177, 178. 

‘mu’ajjal’ or prompt, payable on demand, 174, 180. 

‘mubara *at,’ effect of, on dower, 236-289. 

‘mut’a,’ dower in, 112. 

‘muwajjar or deferred, payable at dissolution of marriage, or spcciBed term, 174. 
nominal, for mere show, 117, 173. 

not agreod upon, at marriage, makes proper dower payable, 173, 178. 
not consideration for marriage, 160, 450. 

none due, when marriage irregular (invalid), and dissolved imconsummaied, 178. 
none due if marriage contracted in deathdlinesa unconsummated, 015n. 
obligatory, 104. 
ostensible and real, 117, 173. 

Oudh, limit to excessive in, 172. 
possession in lieu of, effect of, 182-191. 

and suit for dower, 190. 
post-nuptial dower, 173, 178. 
pBE-EuFTioir, (j.w. ) and payment of, 869, 670. 
present or ‘mitat’ in lieu of, 174, 177, 178. 

to consist of what, 177. 

present or ‘mitat’ in lieu of, when duo, 174, 177, 178. 
promise or agreement as subject of, 170, 177. 
prompt, if not paid, wife may refuse conjugal rights, IbU. 
portion to bo presumed, 193. 

proper dower, or ‘mahr-ul-mithr, is a debt, 171, 173, 731?t. 
olaimable on breach of agreement, 110. 
defined, 173. 

due on void marriage, if consummated, 178, 254. 
maximum in Shiah law, 174. 

receipt by minor’s guardian is valid discharge for dower-debi, 180. 
reduction of, 176. 

return for gift, dower os, 467 ill. (6). 

refusing conjugal rights for enforcing payment of, 180. 

release of, by wife, 174, 178, 496. 

after death of husband, 176. 
conditional, 486, of. 467 iU. (6). 
in death-illness, 732. 

ri^t to, perfected by consummetion, valid retirement, or death, 176, 177, 178. 

‘sarnat* or show, dower for, 173. 

services as, 170. 

show, dower for, 173, 

specification of, left to third party, 176> 
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Dow«p— conci</. 

spocifled and unspecified, 178. 
subject of dower, 170. 

promise or agreement an, 1 70, 1 7 
suit for, limitation docs not run till dower, dcmaiidoil, 1 7 j, lyn, 
not affected by possession in lieu of liowi 190. 

'sunnat' dower of, l7.7n 
uncertain, 170, 17t?. 

unpaid, lien for, 180, see s. v. lieu, abo\e. 

unspecified, 178. 

valid and invulid, 170, 171, 17h. 

valid retirement, or eonsuuunalio.i, .u <loatli ,{ hasljuud, v .. -ii dowor duo on, 17u IVs 
widow in possession -n lieu of, olamung ^ n^igly to bo • ol- 76.1 
cannot to m»ko gift theri out, 402n. 

widow’s lien, see tf. v. lieu ubovi 
Dumb person, bequest by, 807. 

divorce by, 201. 

‘li’an’ by, 247n. 

marriage by, < ~ of, li»0n.; ef. 94. 

‘ Durr-ul-Mukhtar,’ 81. 

Eaaaments Act, 706n.. 802 ill. 

Easy olroum stances, or ability to iiiaiiitaiu, 321. 

‘Esia,* see DivoitOK, «.v. ila. 

‘Edit’, see ‘iddat.’ 

Education of minor, guardian charged with, 300. 

'*Bln* the Arabic letter, 23 Sh. 

‘BkJaddI’ in pie-emptive clause of, 667. 

Eldest son, entitled to inherit signet ring, etc., iii .Shiah tau, 917. 

Emancipation of ward, 273, 31.3, seo ucjahdi.^n, mauriaok. 

‘maula’ of, not recognised in India, 901. 

Embryo, see unbobn fkrson. 

Emigration Act, XXI. of 1883, 293n. 

Enactments applying Muhamiuudan law to llritish fudia. Table ol, between pp. •>! and 3o. 
Endowment, seo ‘waqf.’ 

Enforcing payment of dowor by wife rofusiug conjugal rights, 180. 

Engagements, permanence of, inculcated by Quran, (II 172) 7, 472, 473, 482, .'>13. 

English Law. 51, 54, 79, ld2n., 247»., 296, 310, 324, 326, 363, 372, 38Un., lUO, 41 1, oU ln , .'ib'J/t.. 

736n., 741, 746n., 750, 801»., S06n.., rt itaesim. 

Entail, scries of limited interests, 512. 

‘waqf’ entail in, 635, 571. 

by guardian refusing custody of wife to husband, 180. 
right lost by consumiualioa, 180. 

Equality of benefit, 381, 428, 429. 

husband’s status to wife’s, for marriage, 156. 

dissolution of marriago onground of Avant of, 153, 156. 

Equity of redemption, gift of, 400, 442. 

pre-emption, on final foreclosure, 673. 

Error in engrossment of trust, 388, 389. 

EsoheaL 809 ill, 002. 936. 

Estate, defined, three senses, 730, 778, 831. 

Estate tall at first styled conditional gift, in English law, S04u. 

Eunuoh, marriage of, may be cancelled, 263. 

Evading paa-BUPriOK, q.v., «.v. device. 

Evidanos of divorce, 200. 

maitiage, two witnesses required hi Sjunui (not Shiah) law', 100, 101. 
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Evid wioe— eoneU. 

possession of gift, evidenoe of, considerod by Privy Council, 429 HI. (2), 426. 
will, 806, 806. 

Muhammadan law of, 67, 808n.; as to gift, 467 ill.; as to marriage, 167. 

Act, I. of 1872, 67. 99, 167, 261, 26^ 460. 

Excessive dower in Oudh and elsewhere, 172. 

Exclusion from inbxsutance (?.«.}. 

Exclusive possession, by tenant in common, 442. 

Execution, heirs, sotting 'aside, 763. 

not to be set aride on technical grounds. 313, 565, 745, 764, 762. 

Executor, 489, see ADMiinsTa&siON. 

acceptance of office, 746. 
assistant to, 737. 
oomjietenoe to be, 742, 743, 744. 
definition of, 730. 

*do son tort’, 616, 748 et aeq., in Bxsonros de bon tort. 
first right of, to obtain probate, 743. 

quardianship (g.v.) of property, executor and, 279, 296, 297, 312. 
how far r^reeentative, 749, 760. 

in^liedly appointed (by request to pay debts), 492 ill. 
joint, exercising powers of rest, 736, 737. 
limited time, or property appointed for, 279, 294n. 
maintenance of, 364. 

marriage, executor is not guardian for, 144, 151. 

minor retains office until removal, 743n. 

non-Muslim, 74A 746. 

of executor. 733. 

of homicide, position of, 800. 

position of, after probate, 744. 

powers and duties of, 730. 

pre-empt, whether he can, 710. 

priority of right to obtain representation, 746. 

probate, grant of, to, 601, 743, 744, 746. 

refusal to be, 501. 

removal of apostate, 600. 

representative of estate, 493, 494. 

restrictions on powers of, 279, 294n. 

subject to Probate and Administration Act, even without obtaining probate, 733. 

successor of, 733. 

surviving, powers of, 733. 

trustee or ' cunin,* 738. 

vesting of estate in executor, 736. 

Executor 'de eon tort,* 616. 

as representative, 750. 

included in term legal representative, when, 748n. 
liability to be sued, 749n. 

Probate and Administration Act, applies to, 762n. 
guardian, powers of, 312. 

Expeotanoy or ‘ spee suooeaaioniB ’ transfer or release of, 410, 411, 835, 836. 

Expiation, 136, 244. 

Faith, liberty of in Muslim State, 36. 

* Faqih* IBS jurist, 10, 12n, 

False grand-pa rente, not sharers, 849, 865. 

Familiarity, undue, when equivalent to illicit intercourse for prohibition to marry, 16. 
Family euetome, 66 A n.t as to charity, 685 *11. (6). 

aettletnenie In ‘waqfs,* 583, 668. 670, 581, 685, 696. 
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'Paralz* (pi. of ‘fan’) or rules of inheritance in the ‘Quran,’ 4, 832n., 004, 7D4. 

‘Pan,* see vabaiz, nrauBirAHOa. 

‘Parannd,* ‘ waqv ’ (g.o.) for, 033, 608, 570, 581, 585. 

‘Parxi’ (benami) purohaw as evidence of gift, 458, no pre-emption on, 706. 

‘Paald’ssinvaUd, 419. 

‘Pa*kh*=: annulment, 199n. 

Past, expiation for * sihar,* 244, 917n. 

‘Patawa’ (pi. of ‘fatwa,* g.v. ) deoiaions, oompilation. of 72, HanaO colloctionB of, 80, Qazi Khan’s, 80. 
Patber, authority of, 38, 364. 

gift to child. 399, 451, as "iwas,* 484 iU. 

QUABDIAK (g. 0.)as, 283, 295, 317, 487. 

disqualified to be, when, 306, 317. 
doty of. 308. 

obligation to take obargo, 308. 
inheritanee by, see iNaaRiTAVaE. 
maintenanoo of children by father, 347. 

by children, of father, 247. 352, 364. 
grand children, 365. 

marriage of minor son by father, irrevocable, 96, 140, 151, 163. 
power of, over property of child, 487. 
purchase by, in child’s name, 463. 

‘Patiha,* and “the Lord’s Prayer,” 584 iU- &n. 

‘Patwa’ =3 (judicial) deoision, 27, 28, 417it., 610a. 

‘Paxuli,* see ‘xuzxna,’ 141. 

Psmals minor, ouaroian (g.v.) of, 97, 286, 291, 293, 301, 314. 

* marriage, ’ capacity for, 99, 106. 

Pams sola, wife in Muhammadan law is like, 105. 

Famala, oompetenoo to contract marriage, 91. 
as guardian, 281, 284, 289, 290. 
heir, see htberitanos. 

'mutawalli’, 600, 607. 
party to marriage, 91. 

‘sajjadanashin’ disqualified to act, 007n., 608, 611, 612. 
witness to marriage, 101. 

Plotitlous suit, for completion of ‘waqf, 632. 

PIduolary ralatlon of guardian to ward, 308. 

donee to donor, 401. 

Plrqat’=aeparation or divorce, severing, judicial separation. I99n. 

Pina I see ‘divat.’ 

PInaa and rsoovarlas, 466n. 

Postus : see urbobr fbbsor, gift or *waqf for, 615. 

Pbllowing ‘waqi’ property, 624. 

Foros, see oompulsion. 

Foraolosure, giving rise to rBB-BKmoir, 674. 

Forenalo recognition defined, 740n. 

Forma in Muhammadan law, generally, 46. 
marriage, forms for, 80-103. 
of divorce : see DivoRon s. v. modes, 210. 

‘ hiba,’ 877; see oirr. 
pBB-miFTiow, (g. V.) forma of, 677, 678. 
will, no special form necessary, for, 806. 

Pornleatlon, 68, see ADtruranY, 88, 116, 117, 128, 130, 133. 140. 

Poaterogo > see uabriaob, gift. 

Foundation i see ‘waq».’ 

Peundar as ‘motawalu,’ g. v. 632, 608. 

Praotlonal boqueala, interpretation of, 796. 
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Fraud on law, by protended conversion, 66, 67. 

rnarriage, effect of, 100, 264». 

Freed-man, no rights against, 61. 

Freedom of choice in regard to four schools of Sunni law, 56. 

of religion, sec Castjc DiSABintTi^s Rbmovai:, Act XXT. of 1850. 
French Civil Code, 278, 326, 337n.. 363n., 632, 700, et passim. 

Fruit, gifl of, 417 ill. 10. 

Full age : see majority, puberty. 

Funeral expenses, of deceased, payment of, lir&t charge on estate, 731, 831. 
Future tense not to be used in contract of marriage, 93. 

‘Futuro in’, gift void, 368, 379 
‘Futwa’ ; see i^\twa. 

'Fuzuir-— in termoddlor or unauthorized person, 141«.. 142 m., 164w 
I iintracting marriage, 93a., 141 

O. A W. Act, 276u. 

*Qadi’ -zpiJIo'v, i. e., seat (of precedence). 

General Clauses Act, X. of 1897, 43m., 32Gm., 741. 

German law of pre-emption, 6.59. 

Germany principle of representation in, 863m 
Gestation, longest and shortc.st, period of, 269. 2C0, 260 h. 

reserving .share <lt’ring, 836. 

‘Qhair ballgh’=not adiilt, 149. 

Gift, 315 rt ifcq. 

absolute, or ‘hiba’ q.v., 387, cf. 37tl-372, 387. 

.u't.ual possession, -IOGm. 

.veceptunoo of, 365, 369 

Lrusteo on behalf of another. 407 
\erbal, 369»7. 

when unnecessary, 368, 369, 497 
accrual to .■subject, makes irrevocable^ 490 
ackiiowlodginent. of, by donor, 466 
withdrawal of, 450 
actiunnblo claim, gift of, 494 

nf o^vnership a.s evidence of transfer of possession, 424, 441, 467 
•'ixbaoquent to declaration, 387. 

necessity of intention to transfer subject, 369, 387 
failure of exorcise, effect of. 458. 

.'idvanoeinent rebuttal of inference of, 312. 

agents of donor and donee, 402, 438 

aiding defective execution of, 388. 

alienation restraint on, invalitl, 374-379, 374 tU., 380 

nlteration of terms of, 389 ill. 

application of Muhammadan law of, 39 

•‘ariat/ {q.v.) 359h., 496, 497, .506 

assignment of debt, 493-496. 

attachment, gift of property under, 428 ill 

attestation, 373 

aimt, gift to, 454n. 

bankruptcy of donor, effect of, 395 

benomi’ purchase by father in son’s name, no presumption of gift from, 458. 
mistress’s name, 460. 

board and lodging paid for by donor romaining in Mubjtv.-t of gift, 440?i. 
book entry in lion of possession, 439 
bribe, gift in nature of, 496 iU. (5). 

bride, gift to in contemplation of marriage, and ‘hiba bil ‘iwaa’, 473. 
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Qlft — contd. 

cancel, option reserved to, is void, 374 ill. ^ 

cancellation of, 43.3, 4857?. 

change in subject makes irrevocable, 488- 

charity, promise to pay to when enforceable, as conti acted. 383 
chattels, gift of, how completed, 439. 

‘ inter vivos ’ must be absolute in England, .705/?. 
cheque, gift of, 494. 
children, gift to, 399. 

purchase by parent in name of, effect of, 468 
‘chose in action,’ gift of, 67, 134, 494 
coercion, inducing gift, 305. 
competence, see “donee,” “donor,” below 
completion of, 331, 369, 427 
condition maintenance of donor for, 428 HI. 
enforceable as trust, 383. 
return of produce, for, 407 ill. 
condition reversion to donor, for, 382 ill 
conditional, 370-372, 378, 387, 486, 495. 

gift, estate tail at first so styled, 604t?. 
of dower, 495 HI. 

consent of donor to donee taking possession, how far necessary, 435 
consideration, 382; see??, v, "iwaz’ below. 

distinguished from return, 482 HI- 
inadequacy of, 430. 

contingent gift, void, 379, 380, ‘J69-270, 496/?. 

‘ruqba’ as, 6047?. 

continuance of possession by donor, effect of want of, 438. 444, 1.54 
contents, gift of, without vessel, 419. 

contract for consideration, distinguished from hiba bil’iwaz,’ 481, HI. 

gift may take form of, 38.3, 432/?. 

co-owner, by to other, 421. 
corpse, gift to, 496. 

corpus, gift of, reserving produce, valid, 384- 
costs out of estate, 430. 

court, aiding defective exocxition of gift, 388 
dead donee, gift to, 496 
doath-illneas gift in, 397, 398, 399, 405. 
death of donor before possession, 456 ill. 
debt, gift of, 493-495. 

irrevocability of, 441. 
release of, to some heirs, 494 ill. 
requires no acceptance, 495 
<loclarati??n of gift, 365, 367, 369. 

form of, 435 ill.. 511, 512-513 
implied form of, 368 ill. 
flecrec, as evidence of possession, 457 ill. 

obtained by donor, effect of, 429 , 

ojicrating as gift , 405 ilL 
deed of, defective, law applicable, 388 
defective execution of, aiding, 388 
defined, 365, 367, 373. 
deposit in bank, 443. 

deterioration in subject of gift, effect on revocability of, 490. 
disinheriting son, gift effect of, 309». 
dispossession of donee after gift, 438. 



966 


IN-DiaX AND aLOSSARY- 
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divisible property must be divided off, 614. 
diviaaoD, of undivided property by donee. 416n. 

Monatio mortis oausa,* 381, 301. 
donee, 309 seq. 

agent for taking possession of, 438. 
already in possession, 434. 
dead. 490. 

hworohUdas. 390. 
joint. 303. 431. 
law applioable, 388. 

*masjid* aa^ 401. 

minor child or grandnihild of donor os, 450. 
return of gift by, on revocation, 402. 

transfer of subject of gift by donee mokes it irrevocable, 48B. 
unborn person as, 400. 
undue influence by, presumption, 401. 
use of subject by. until gift revoked. 492. 
donor acknowledging gift. 455. 

presumption of completion, from. 444. 455. 
competence to be, 396. 

consent of donor to donee taking possesaon, 435i. 
co-owner of donee. 421. 

father or grandfather of donee as, donor, 461. 
getting back into possession, 438. 
insolvency of donor, 306. 

intention uneqiiivocal manifestation of to transfer, 444. 

necessity of, to transfer. 452. 
ownership of subject of gift, necessary. 402, 453. 
powers not restricted by expectant heirs' rights, 400. 
reserving reversion, 382 ill. 
withdrawing acknowledgment, 450. 
dower, gift of, by wife, after husband’s death, 170. 

to husband, 175, 496, 400. 
infant child, 494 iU. 

in lieu of, as * hiba bil 'iwaz,* 309n., 907 ill. (5). 
effect of donor remainizag in possession of subject of gift, 427. 
revocation, 490. 

ejectment as evidence of possession, 467 ill. 

ESnglish law. when applioable, 388. 

entail, by succession of limited interests, 612. 

equity of redemption, gift of. validity of, 400-410. 

estate, costs out of, 430. 

estate-tail. 604n. 

estoppel by, 376. 

evidence of delivery of possession, 428-440. 450 ill. 
executor, gift by, 402. 

expectancy, gift of, by heir invalid, 440. « 

* farzi * purchase in name of child, 468. 

forms of medcing gift, 305, 307, 612, 613. 

foster relation no bar to revocation, 464n., 486n. 

fraud, gift induced by, of. 504-610. 

fruit on tree, gift of, 200n., 403, 41 8n., 419n. 

future, in, effect of, 308, 379. 

gua r di an taking possession, for minor, 44Sn., 460. 

* hadiya.* 492. 
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half of subject each on two occasions, 417. 
heirs, ^t to, presumption from, 399. 

* hiba,’ compared with gift, 367. 

intention of making, expreseod in inartifidal terms, 510n. 
meaning and effect of, 366, 367, 400, 492, 407, 602 e< atq. 
theory of, 366, 377, 606. 
words giving rise to ‘ hiba,* 603. 

‘hiba ba short ul ‘iwax.* 464. 

after completion, is a sale, 366, 48 1. 
defined, 366. 464. 
distinguished from **ariat,' 497. 
irrevocable, 480. 
pre-emption arises on, 449. 
stipulation relating to produce, 470. 
when unlawful, 484. 

‘ hiba bff ‘iwas,* 366. 460. 430 ilL (3). 

contract in form of, 476fi. 
defined, 366, 460. 
gift to bride held as, 473. 

“ Indian form ” of, 462n. 
irrevocability of, 480. 
misapprehension as to, 4I6n., 476n. 
pre-emption, does not arise on, 449. 
wrong use of term. 461-484. 

Hindu law. 434fi., si pasaitn. 

* hubs,* see limited interest below, 610. 
husband and wife, gifts between. 464. 
idiot, incompotency to make gift, 396. 
illegitimate child, gift to, in England, 400. 
immovable property, possession of, 440, 460. 
implication by, 368. 

in occupation of tenants, 441. 

Inohoote gift, 369. 
incomplete {^t, 367. 

increase in subject, makes gift irrevocable, 490. 

indivisible property, * musha> ’ doctrine docs not govern, 416, 

* in futuro,’ void, 368, 379. 

inbcritanocb gift altering rights of, 41 1 ill-, 430 UL, 668. 

insolvency of donor, effect of, on gift, 396. 

institution, gift to, 401. 

intention to tranrfer subject, 369, 387. 

interpretation of gift, 604n.. 616, 619. 

intozioated person, gift by, of. 67, 134, 237. 

invalid gift, wbat, 366, 381. 

imvoeabiiity of, from change in subject, 488. 

increase in subject, 336, 489. 
consanguinity, 486. 
death of either party, 488. 
gif t oonsiating of release of debt, 4li- . 

‘ iwai * or return, 489. 

^ MABBIAOB, 486, 487. 

relationship between parties, 486. 
transfer of subject, 489. 

* 'iwas,* 460, or aasruBir q. o. 

to donor most be, 477. 
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dower as, 4($7 ill. 

form of declaration of, 460/i. 

inadequate, 430. 

“ iwaz,* ‘ jahgir,’ share in, as subject of, 402/(. 

person other than donee by, 477. 
joint donees, 410, ill. 7, 421, 436 ill. 2. 
donors, 416 iU- 6. 

possession by donor and donee, 438, 450-454. 

* khas ’ possession, 404n. 
land, possession of, to complete gift, 439. 
lease by donee to donor after gift, 440, 467m. 
legal effects of gift, 373. 

life-interest in Sunni law, 374 HI., 468, 497, 504, 505, et aeq., see limited grant, below 
‘ aznree ’, 604. 
bequest for, 507. 
contract for, 607. 
decided cases on, reason of, 498. 
dower, in lieu of, 508ra. 

limited grant compared with, 348m., 616 el arq. 
trust for, 606. 

limitation, words of, 374 iU. 
limited grant in Shiah law, 510 el aeq. 

determination of, 617. 
irrevocability of, 617. 
object or advantage of, 349n 
possession in, 615. 
subject of, 617. 
succession of, 612. 
transfer of. 620. 
vesting of, 511. 
lost property, gift of, 403 HI. 
lunatic, gift to, 446 et aeq. 

incompetence of, to make gift, 395. 

‘ mahr ’ gift of by, wife to husband, 175, 491, 495. 
subject of gift, when, 414. 

maintenance of donor, jA-ovision in declaration of gift for, 428 ill. 
release of, as ' iwaz’ or return for gift, 460 HI. 

‘ malikana, * gift of, 416 ill. 

‘ masjid,’ gift to, 401. 

‘ minha ’ of things consumed in the use operates as gift, 510 \U. 
minor, possession on behalf of, 446, 447. 
ratifying gift, 396n. 
by ‘ de facto ' guardian. 463. 
minor’s property given as ' iwaz ’ for gift, 162, 484 ill. 
minor, possession for, by father, 448. 

father’s executor, 449. 
guardian of property,- 446-466. 
person having custody, 449. 

misrepresentation, ground for setting aside gifts, cf. 401. 
mistake, ground for setting aside gift, cf. 273, 57, 134. 

*mokurruri,’ gift of, 412, 

* mortis causa,' 381, 397. 
mosque, gift to, 401. 

mother making gift to child, possession of, 438. 

movables, as subject of gift, nature of possesuon required, 439. 
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* Muhammadan law of gift, operation of, 3HL 

* musha' ’ co-sharers, between, 429a. 

gift of, 416-423. 

if divisible is invalid, without division, 416-417 
instances of, 403n. 
mosque and, 366». 
result of decisions, 423. 
shares in companies, nut applicable, 123n. 
valid, if indivisible, provided tho portion bt. defined. 418. 
mutation of names, effect of, 420 iU. 
natural love and affection, gift for, 382. 
necessity of intention to transfer subject, 360, 387. 
non-continuance of possession by donee, 438, 444, 464. 
normal rovocability of gift, 484, 489. 
not enforccablo being without consideration, 488a. 
option to cancel void, 374, ill. 5. 
oral gift valid, 372. 
ownership, acts of, 432, 457. 

* pardanoshin ’ lady, gift by, 396. 

parent making to child, presumption of, undue influence from, 375. 
partial revocation valid, 485. 

particular purposes, gift for, SIO etsuj., 378, 486, 495. 

‘parwana’, effect of. 429 ill. 
partners, gift between, 417 ill. 
party-wall, gift of, 416 iU. 

‘ patwori,’ report of, 429 iU. 
perpetuity rule, effect of, 616. 
person to take possession, 444, et atq. 
person unborn, 400. 

policy of law of, not contravened by life-estate, eOOn. 
possession, acknowledgment by donor of, 369, 445. 
acts of ownership as, 457, 432. 
actual^ 429-430 HI., 433. 
agent of donee taking, 438. 
attornment by tenants, as, 441. 
book entry in lieu of, 439, 443. 
by guardian for minor, 446». 
continuance of, by donee, 438. 
customary control, as, 440. 
defined, 423. 424, et atq. 
donee already in, 434. 
donor’s consent to donee taking, 435. 
evidenoe of transfer of, 429 HI, (2), 426. 
hand, rainng the, and, land, 44ln. 
husband, gift to, from wife, in, 45^. 
for wife^ by implication, 460. 
incorporeal property, gift of, 442. 
intention to transfer operating os actual transfer, 444. 
kinds of, 426. 
lunatic donee, gift to, 461 . 
lease to donor, possession by donee giving, 467n. 
minor donee to, 446-462. 
movaUss, poai ^ on of, 430. 
onus of proof. 466. 
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Gift — oontd, 

poBaesaion, ownership, aets of, os, 426, 441. 
partial, effect of, 369. 

permiasion of donor not nooessary, when x^ossession taken at meeting, 436. 
* poesessio juris’, 434n. 
power to take, 428. 
promissory notes, of, 442. 

X:>roof of, onus on donee, 455. 

registration does not take place of transfer of xMssesston, 434. 
renewal by donee unnecessary;, 435. 

residence of donor in, subject of gift, 429 id., 2, 438 id. 

revenue, payment of, as evidence of, 457 id. 

right to have possession, 427. 

symbolical or constructive, 443. 

transfer by exercise of acts of ownership, 457. 

failure to exercise acts of ownership, effect of, 458. 

transfer, effect of, 433. 

not merely formal, 433. 

iumece 8 sar 3 '^, when, 450-4.5 1 . 

vacating of immovable property, as transfer of, 440. 
absolutely the subject of, leaving not oven a straw, 140n. 

‘ waqf ’ and limited grants, possession in, 515. 
when to minor child, 460-451. 

when gift from husband to wife and vice vemu, 454. 
jwwer to revoke cannot be abandonod, 484. 

take possession operating os transfer of possession, 428. 
pre-emption and gift, 481n. 

does not arise from revocation of gift, 490 ill. 
gift as device for evading, 484. 
presumption from ‘ benami,’ or ‘ farzi ’ purchase, 468. 

of undue influence by donee, 401. 
projwrty which contains effect.^ of donor, a« «ubjeot of gift, 420. 
promissory notes, gift of, 430. 

Xiroof of possession, 466-469, see 9. v, possession, above, 
purohase in name of eon or wife, no gift, 468 

purchaser agreeing to pay higher price on claim for pre-onixjtion, ranks as, donor, 481n. 
|}uio gift distinguished from settlement, 370-372, 387. 
ratification of gift by donor, 436, 438, 466, 456. 
reason for revocability of, 378. 

registration does not take place of possession, 434, 429, ill. 
necessary, when, 372. 

relationship rebutting inference of gift, 459 
release of rights of inheritance, 411 ill., (2). 
rent, 442. 

re-poasossion by donor, effect of, 297. 
repugnant condition, 378^ 619-620. 
residence, continuance of donor in subject, of gift, 420- 
right of gift of, 388 iU- 
residence, nnder *waqf’, 395 ill, (6). 
responsibility for possession of invalid gift, 422. 
restraint on alienation, void, 492 ill., 374 ill. 
return, 430, 460, 467 ill., see bzixtsk. 
revenue, payment of, as evidence of possession, 467 ill, 
by donor, 269. 

reversion to donor, oouciitional, 382 ill. 
revocation of gift, 378, 484, et seg. 
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Gift — eontd. 

revocation of gift, completed, how. 485. 

conditional, invalid, 485. 

discontinuance of possession by donee, evidence of, 439, 458. 
deterioration of subject, after, 490. 
effect of, 490. 
form of, 484, ill. 

foster relationship docs not bar, 48ti 
■ hubs ’ or limited grant, .il7. 
of half of gift, 416 jB, 4?2 , 486 

partial, 485. 

pre.emption does no* .'ui-se on g,it being revol""*. 472 ill 
second gift revives that of first, 489. 
reason for, 378. 

resuming subji-ct is not rt'\oking gift, ^84 ill. 
reserving right of, .388 ill 
revival of, 480'49*'. 

Roman law of, 484n. 

sale by itself is not revoking, 480, Ul., 486 lil. 
time, lapse of, as bar to, revocation, 333n. 
when allowed, 3.30, 331, 335. 
when not allowed, 332, 334, 488». 

‘ ruqba ' a oontingent gift, 407, 343, 346n., 600.614. 
different meanings of, 376 -ill. 

‘aukna’ and ‘’umra* compared, .513. 466, 492, 493. 

‘aadaqa,’ 26S ill., 337. 

aaleb Muhammadan law of, and gift, 481. 

of subject gift by donor after gift completed is invalid, 480 ill. 

■ervioea not valid subject of, 402n., 414 
sham, 370, 444» 462. 
share, unknown, gift of, 416 ill, 
shares, gift of, 416 ill. 
son, foster, gift to, 4S4n. 

minor gift to, 451. 

‘spes suooessionis,’ 410 ill., 568. 

cannot be transfeiTod, 282-285. 668. 
subject of gift, 365. 402. 

change in, makes gift irrevocable. 488. 
contents, without vessel, 419 
debt as, 493, 404. 

divisible property must be divided off, 415. 

future property, invalid, 402 

increase in, makes gift irrevocable, 400. 

inlierited by donor before gift, without his knowledge, 403 ill. 
joined to something which is not subject of gift, 419. 

‘ mahr ’ consisting of services, 414. 

mortgagee, property in possesrion of, 406-410, 442. 

‘musha*’ (q.v.), 416-419- 
natural love and afieotiou as, 416- 
not belonging to donor, 404. 
of property luder attachment, 428 iU. 
ownership of donor necessary, 402, 463. 
possession (q.v.) as affected by, 439-442. 
rights in property as, 404, 405. 
services as, 414. 

‘spes suooessionis,' 410-414, 668. 
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aift— eonold. 

subject of gift, transfer of possession of, to donee completes gift, 295, 423-43S. 

subject by donee, makes gift irrevocable, 489. 
usufruct, gift of, 61 In. 

whole property possessed by donor, making gift of, 270. 
subscription, voluntary, to charity, when recoverable, 383- 
succession of limited interests, 612. 

*8ukna,' 61 1. 

mortgage of valid, 406, 407, 410. 

‘umra* and ‘ruqba* compared, .3.50n., 51 In., 513, 465, 492, 493. 
surety, 494, «I2. 

tail, estate, originally styled conditional gift in England, 504n. 
time, lapse of, as bar to revoking gift, .‘ISltt. 
transfer completes gift, 427, 432. 
of movables, 439. 

subject by donee to third party makes gift irrevocable, 480. 
pfutial, effect of, 360. 

Transfer of Property Act, not applicable to gift, 39, 387. 
trust, 383, 436, 470, 605, 362, 496, 620n. 
trustee, acceptance by, 401. 

" umra * or life-interest, .912. 

‘sukna,* 'ruqba' compared, 51 In., 513, 46.9, 402, 403 
uncertain gift, 379. 

undivided property, see ‘ musha* * 416 r< «e//. 
undue influence by donee, preeumption, 401. 
unequal gifts to ohildren by father, 399. 

*' urf * or oustom, 441n. 
usufruct gift of, 61 In. 
valid, what is, 366. 

vacation of immovable property for transferring possession, 440. 

variation of terms of gift, 388 ill. 

vested remainder, 394, 410. 

vioinity of subject of gift, 435. 

void, what is, 367, 369. 

voluntary subscriptions when recoverable, 383. 

* waqf * in form of gift, 378n. 

^’Tuy, right of, may include, in, 4l6n. 

widow, b^ilg possession in lieu of dower, is not entitled to make, 402n, 
wife, gift to, 454. 

minor, possession on behalf of, 441 iU. 
will, gift operating, as, 436 «i2. 
writing, not necessary, 372. 

‘zamindari * gift of share in, 415, 443. 

Qlraslae (molesalam) of Broach, governed by Hindu law of succession, 60. 
adoption by, 274. 

airl under puberty, 90, 99, 106, 286, 290, 203, 300, 301. 314. 

Ooeha-pardab, 104». 

Oovernmant, escheat to, 902, 936. 

Orandfather, guardian^ip of person, 282, 284, 287. 

of property, 294, 296. 

inheritance by “ true 848, 869, 860, 874, 876. 

“false,” 882, 883. 888, 892. 
in Shiah law, 008, 924. 
maintenance, 361, 366. 
marriage oonteaoted by, 146, 161. 152. 
right to orasDiAKSBiF, (g. v . ) 282, 286, 296>297. 
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Qrandmothar’s — conoid. 

inheritance by “ true,” 848, 860. 

“false” 004, 609. 612, 882, 883, 888, 892. 
in Shiah law. 908, 924. 

Grant of limitod interest, see life-interest under gift, 468, 497 ef arq. 

Graves property in, 602. 

Great-nleoe, marriage prohibited with, 116-122, see cou i'ikrai.. 

Guardian acknowledgment of debt under Limitation Act, by, 313. 

‘ ad litem,* 275n. 
apostasy, effect of, 284w. 

appointment by court {q. v. ) of, 28(». 293. 296. 298, 314. 

by father or grandfather of, 284, 29* ■>•>7. 
by arbitration, cannot, 289. 
care duo in dealing with ward’s property, by, 310. .31 1 
classifications of the law of guardianship, 277. 
collector as, 307. 

court guardian, appointed by, 27.7. 2,7, 280, 293, 296, 298, 314. 
special privileges and liabilities of, 313. 
custody of children by divor< 'd mother, 293. 

mother loses right by refusing to suckle, 293/‘. 
dealing with property of minor, by guardian. 297, 310n. 

‘<1® facto’ guardian in contrast to ‘de jure,’ 319. 

taking po9se8.9ion of gift to minor. 446n. 

defined, 276. 

delegation of powers and dtitius, 307. 
disqualifications, loss of right, 288-289. 
discharge of guardian, .316-319. 
duties of, 306. 

enforcement of rights of guardianship, 314. 
father when disqualified to be, 291, 304. 

entitled to bo, 284-285, 287, 293. 
fiduciary relationship, arises from, 308. 
forbidding word to visit particular people, 307u. 

gift "iwaz’ for, out of minor’s property, guardian making, 239 ifl., 487 ill. 
Guardian and Wards Act, undor, no power to dispose ward in marriage, 2)0. 
‘ hizanat ’ — custody, 279. 
joint guardians in Sunni and Shiah law, 280. 

appointed by CJourt, 306. 

‘ khul*’ authority of guardian to effect, 242. 
law governing the minor, 301. 

lunatic’s wife may be divorced by guardian of lunatic, 207. 

Majority Act, Indian, Muhammadan law, and. 275. 

MARRIAGE [q. V.) guardian for, 143, 151, 280. 

minor’s wife or huslrand cannot bo divorced by his guardian, 207. 
mother not guardian of minor’s property, 511 HI,, 282, 200. 
when, 281. 

natural guardian, term explained, 282, 296. 
non-Muslim guardian, 143-146. 

of minor heir, sued as representing estate, 730, ill. (5). 
hmband, when liable to jjay ‘ mahr,’ 179. 
wife, may give discharge for ‘mahr,’ 179. 
opinion of Court, guardian taking, 314. 
person, guardian of, 279, 280, 287. 
powers and duties of, 306. 

Shiah law, parents are guardians under, and, in their absence^ others, 280-287. 
Sunni law ; during infancy, mother and females, are guardians, 281. 

Sunni law: after infancy, father and male agnates, 282-284, 
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Quardlan — conoid. 

pre-emption, by guardian, on behalf of minor, 310, 687, 710. 

himself, 710. 

procodtire under Guardians’ and Wards’ Act, 800, 7l0n. 
property, guardian of, 279, 288, 294. 

duties of, 308. 

father and grandfatlier, 205. 

(heir executors, 295. 

mother is not, nor brother, nor uncle, 296, 297. 

immovable, guardian of, 310, 311. 

ward’s property, care due in dealing with, 310. 

religion, 143J-146. 

removal of guardian by court, 315J-318, 
remuneration of, 309, 304. 
resignation of, 31 8. 
restraint of ward by guardian, 307. 
siirvivorship amongst guardians, 306. 
termination of guardianship, 31.')J-318. 
testamentary guardian, 151, 294J -296. • 

father has no right to appoint, 28.3. 
tTU.3tee, guardian is liable as, 313. 
unwillingness to be guardian. 306. 
waiver, what amounts to, 292.- 
wolfare of minor in appointing, 301. 

how considered, 304. 
widow not, of minor’s property, 757 m. 
willingness to act as, 305. 
woman as, 290. 

Quardians and Wards Act, VIII. of 1890, 27.5, H tteq., 277-319. 

guardian under, no power to rlispose ward in marriage, 280 
procedttro under, 300, 71 On. 

aujarat, Boliras of, government l)y Hindu law of succession,' 60. 
pre-omption in Gujarat, 057. 

‘ Hadis ’ or ‘badith,’ see TnAnmoN.s. 

* Hadlya’ and ‘hiba,’ 492, 

‘ Halt,' — enclosure, 698 
Hakim (Imam), .34. 

Halal melTion, 60 m. 

Half-blood, see nnoTUKn, stster. 

‘ Hamariyah,’ case «>f, 868. 

Hanafl law te.xt.s. 78. 

Hanbal Ibn, 16, 32, 34. 

Hanifa, .^oo .autt kaxifa. 

‘ Haq ’ — right, 002. 

Hasan ’ divorce, 214. 

‘Hassan al Askarl, 34. 

Hasan bin All, .34. 

‘Haianat.’ -caslody (of person) seo onAnmANSHiP a. v. ‘ hizanat. 

Heir, see tnheritvnck ; adminiatoring estate, 745, et seq. 
alienation by one of several. 769. 
bequest to, 782. 

consent of, to v.) 782, et aeq. 

decree against ono of several, 7.53. ot eeq, 
gift to, 399, 451, 
guardian and heir, 144 . 
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Hoi r — ooncZd. 

legacy to, requires consent of others. 782. 

loaintenauce of, 34o. 

niay bo sued for debt of deceased though no assets, 734 ' . 

none in life-time of propositus, 322. 

presumptivo heir, 322. 

proportionate liability for debt of deceased, see AimiNi-sTnATioN. 

renunciation of right of succession by, see srBS successiomis. 

Shiah law, three classes of heirs, 908. 

Sunni law in : see inhekitance, s. v. bheururs, residuailcs, distant kindred. 

Testing of estate in, 73G. 

Heretic, soo apostate, non-musuu. 

Hire for nursing child to its mother, 112, 347. 

‘ HIba,’ 93, 86, In., see gift, 305, et seq., 492. 

condition in, 36on., 367, 308, 383, 467 -474 

‘ Hiba biriwaz,’ gift [q. t>.,) 40, 366, 430, ill. (3). 46(i 

does not count as sole in x re-cmptiou, 669 

‘ Hiba ba shart ul ’iwaz,’ (oirr q.v.), 4G4-4G9. 

counts as sale in pre-emption, 669. 

* Hidad '3;mourning, 128. 

HIdaya, 78. 

High Court ; scj table prooo.ling p. 35, mherilant jurisdiction as to guardian, 315, 316. 

* Hlmarlya’ — (case) relating to the ass (argument), 868. 

Hindu convert, marrying, muslim, 37, 38. 

Law, 18n., 59, 326ra., 331n., 753»., 775n., 790, cl pa)>$itn. 
waqf by, 542. 

Hiatory of oarly Muhammadan law, 1, 30. 
codification, practical, 11. 
development in first century of Hijra, 11. 

History, political influences on the law, 12. 

‘ Hizanat ’^custody or ouaudianship {q. v.) of person, 279. 

Homicide, excluded from inheritance, 834, 906. 
excluded from legacy, 800. 

‘ Hoobs ’ ‘ Hubs ’ waqf soo oira, s. v., ‘ ruqba,’ ‘sukna, ’ ‘ umiU * " limited mtorosts," i Ait., B05w 

Horse, ‘hubs ’ of, 518. 

House, GIFT of {q. V.) from husband to wife, 454. 
possession of, 439. 

pre-emption, when house sold apart from site, 698-699. 
transfer of, by appropriate intention, 444. 

Husband, — seo divorce, dower, inheritance, maintenance, marriage, ‘ mux‘a’. 
authority of, over wife limited by marriage contract, 103-112. 
attention to wife, 166. 
cruelty to wife, 166-166. 
custody of wife by, 315. 106, 103 (s. 24). 
disobedient wife’s rights against, 108, 332 
equality to wife, socially, 155. 
impotent, dissolution of marriage, 251, 253. 

inability of, to maintain, ground for cancelling marriage (Shafi‘i law), 253. 

missing ground for dissolving marriage, 255. 

release of dower to dead, 175-176, 495. 

restraint' of wife by, 107, 108. 

right to annul marriage, 253. 

sanity and puberty, necessary for divorce as, 206. 

uoEQStriobsd power of divorce of, 206. 

will disregarding right of inheritano of, 783». 

whsahusbaod is sots heir, valid, wiU how for, 783. 
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‘ Iddat,' defined, 128. 

divorce cannot be revoked after expiration of, 227. 
duration of, 131-132. 

during ‘ iddat ’ marriage subsiata for inlieritanco, 230. 

for maintonanoo (after divorce), 337. 
for prohibition by unlawful conjunction, 119, 128. 
maintenance during, 337, after, 338, as bribe to marry, 496 ill. 

MARRIAGE {q.v . ) prohibitions, see 128 ef aeq. 

‘muta,’ ‘iddat ’ after expiration of, 113. 
object of, 129. 
when obligatory, 128, 252. 
woman subject to, 128-129. 

Idolator, prohibition to marry, 137-140. 

‘ Ifzau,’ 253n. 

Ignorance of law, option of puberty, and, 155. 

‘ lhram’=pilgrim dress, 87w. 

Ihtihean,’ 24, 494;i. 

Ijab,’ 93». 

Ijab-u-Qubul,’ 93/1. 

IJma ’—consensus of, the learned, a source of law, 473 h., 17, 22. 

IJtIhad,’ 25, 28. 
tkhtlyar,'=choice, 222ii 
Ikrar,’ see aoknowledument. 

I la,’ vow of abstinence operating as divorce, (q, v.), 199, 233. 

Illegitimate child, of, adui.teky, 88. 116, 117, 128, 133, 140. 
inheritance by, 834. 
maintenance of, 325. 

relation how far recognised, 259, 267, 26U. 270. 

Imam=he that stands bofoi-e, i.e., badu in prayei-s. 

“ tho great Iinuin ” or *' Imam ’ Aim,” see auu u.\nii'a. 
the names of, 34. 

Imamiya’ — Shiah ‘Ithha’ ashari.’ 

Immediate demand ‘ talab-i-muathibat ’ or assertion of pre-emption, ( 7 .t>.), 677. 
Imhiodesty : seo undue p.vmidiabity. 

Immoral custom, 60, 05. 

Immovable property, — guardian dealing with ward’s, 311. 

movable property, and, 329, 330, 914, 915, 916. 
possession of, in gipt (q. v.) 439, 455. 
pre-emption restricted to, 697. 

‘ waqf,’ subject of, 573. * 

widow, childless Shiah, takes no share in, immovable property, 915> 
Impediment ; see inheritance. 

Implements of husbandry valid subject of ‘ waqf 575. 

Impotence, a ground for nullification of marriage, 251. 

Impotent husband, dower, whole duo after valid retirement with, 159, 178. 

probation of a year, to, after which marriage dissolved, 252. 
Imprecation, seo ‘man,’ divorce, 112, 113, 165, 199, 247, 248, 268. 

Improvements not included in repairs, 564. 

‘Imtlhan’=(test) case of, 866. 

Inam grant, interpretation of, 636 
lnam*=preBent grant from government, 634. 

Inchoate divorce, revocation of 227. 
gift, 369. 


Inoome and ‘corpus’, 384, 467-470, 678. 

Inoraaea or ‘*aul,’ 833, 837, 878, 922. 

Indian Acts of Leglalatura, are indexed under the first word following ’* the Indian 
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I ndlan Oontraot Aet, see oontbaot act. 

Indeoorum, see undue eamiuabity. 

Indivisible part of a thing as subject of gift, see ‘husha*’, 415 et aeg. 

Inequality of marriage, caxise for avoiding. 155. 

Infant : see minob, pubbbtv mother not bound to suckle, IL, 347. 
who is, 322. 

Infidel, see apostasy, non-musum. 

Infidelity conjugal, see adulteby. 

Inheritance : General Principles abrogated verse of Quran on, 826, 827. 

agnate rights of, 825, 847n. 

customary law, under, 820. 
defined, 831. 

preferred in Sunni law, 82,}. 

‘ansar*, 827 n. 

application and operation of law to apostates, 35. 
apportionment or distribution principles of, 82.5. 

Arabia, cust-uns in, see pre>Islamic customs, 
arms, comradeship in, 819. 

"asaba,’ 832n., ‘see customary heirs’ how far retained, 824n. 
ascendants, 831. 

in customary law, 820. 
in Muhammadan law, 820 
blood-feud, 819, 827n. 

blood-money, or blood-wite, 819, 834»., 906n. 
brother, 819n. 

consanguine, 821n 
Quran on brothers* rights, 829. 
uterine, 822n 
claimant, defined, 666. 

different sect, law applicable, 53. 
cognate, defined, 831. 

in customary law, 820. 
collateral, defined, 831. 

comparison between Simni and Shiah law, 649, 821, 822, 938. 

couaanguino brother and sister defined, 831. 

contract, successor by, 828n. 

co-residuary, defined, 832. 

customary heir, 820, 825. 

light of, how safo-guardod, 822. 
when ousted from residue in Sunni law, 821,823. 
customary law of Arabia before Islam, 820, 831. 

basis of law unless altered by blam, 832n. 
daughter, 819n., 823it., 831n. 

share of, explained, 825. 
debts of poor paid by the Prophet, 830. 
deceased, defined, 830. 
descendants in customary law, 820. 

Muhammadan law, 820, 821. 
distribution, principles of, 826. 

‘diyat,’ 820, 834n. 
estate, defined, 831. 

family system and law of inheritance, 819. 
faraiz=ordinances of Qod, 4. 

‘farz,’ of. 535, 622, 832»., 794, 904. 
father, 830n. share of, explained, 825. 
featurez of Sunni and Shiah law, 822. 
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Inheritance : General Principles— conclei. 

female agnatei^ 821 »• 

before Islam m Arabia, 673, 820, 843. 

Quran on, 828. 
grandfather, 830n. 
grandson, 830». 
historical basis of law, 823. 
husband, 820. 

Islam amendments of law, by, 831 ct seq. 
kinship defined, 830. 

notions of, and inheritance, 810. 
lineal relationship defined. 830. 
mahr claim, no eiToct on, ISO. 

male getting tiWce as much as foinole, principle explained, 825/1. 
mother, share of, oxplmned, 825. 

‘muhajirun,’ 819. 

newly entitled heirs defined, 833. 

apportionment amongst, 825. 
orphans, Quran on, 828. 
parents, 828, see father and mother. 

share of, explained, 825. 

‘per capita* distribution, 822. 

‘per stirpes,’ 822, 820, 938. 
pre-Islainic onstoms, 819. 

Quran, Shiah interpretation, 823, 938. 

Sunni interpretation of, 649, 820, 939. 
not complete on inheritance, 4. 

Quranic sharer, see sharer 

residuary by another, 821, 833». 

residuary by Iiimself or in his own right, H20»i., 832n. 

Quranic residuary or co>robiduary, 832. 
robiduo, dolinod, 824»., 832. 
sharer defined, 832, cl. 819, 821, 832, 832n. 
sharera restricted in Sunni law mainly to agnates, 821. 

Shiah interpretation of law, 824, 938, see also tNHsniTANCB : 

SHIAQ IiAW. 
sister, 822n. 

Quran on, 829. 

son, 831n., 821n., 823n., 831n. 

Sunni law of iuberitance, 823, see also injibbiTancs : SUNBI LAW, 
two>fold basis of Muhammadan law, 818, 824n. 
uterine brother and sister, who are, 831. 

relations, rights of, 832n. 

war, ability to go to, necessary for competence to inherit, before 
Islam, 828n. 
comrades in war, 827. 
widow, 819n. 

hae no right to maintenance, 827. 
wife, 820. 

women before Islam, 820, 843, see females. 

Inheritance : Shiah law. abatement, 022. 

husband or wife’s share not subject to, 016. 
in sliare of daughters or sisters, 903n. 

‘Abbas, Plrophet’s consanguine uncle, excluded by ’Ali, 910n. 
absence of blood relations, 035, 936. 
adultery, child born of, 0O6n. 
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Inhorltanoe : Shiah law — contd. 

agnatoa, 903n., OlOn., 927n„ 929n., 937n. 

‘Ali, would have excluded Abbas, 626n., 910r», 

apportionment, soo distribution 

‘aul,’ not recognised, see increase. 

aunt, s. 644, 908, 909. 913, 926, 927, 932. 

bastard, 624. 

blood relations, failoro of, succession on, 935, 936. 
brother, 919, 913, 920, 926. 928, 930, 931, 937. 
brothers and sisters with grandpar‘'nt«, 932. 

‘oapita, per,’ 90.3. 
childless widow, 91 S. 
classes three of heirs, 908. 

1st cIass 9Q8> 

distribution amongst, 926. 
priorities amongst, 908. 
sod class 908. 

distribution amongst, 924. 
priorities amongst, 908. 

3rd class 908, 

distribution amongst, 927. 
priorities amongst, 927. 

cognate, 937. 938. 

collateral, 909. 

competence to inherit, 906. 

comparison c£ Suimi and Shiali law, 937. 

consanguine, and full blood, apportionment airungst, 921, 

contract, successor by, 936. 

cousin, 913, seo third class of heirs. 

daughter, 648, 904. 919, 920, 937. 

distribution of estate when she exists, 917, 937. 
daughter or daughter’s daughter, 919, 937. 
daughter’s descendants, 919, 92l7i., 937. 

death intentionally cauring, deprives of right of succession. 906. 
death-illness marriage in, effect of, 914 ill. 

deficit, if shares exceed unity falls on daughters or sisters, 903n. 
descendants, 903a., 904, 908. 
distribution amongst blood relations, 916. 
divorced wife, 914, tU. 

‘ diyat ’=blood money, 906»i. 

double relationship, person bearing, shares twice, 934. 
dower, 916n. 

eldest son, entitled to elothes, 917. 
escheat to state, 936. 
exclusion from inheritance, 006. 
false grandfather, 930 r. 

‘ faiz,’ 904, 904n, 

father, 904, 908, 919, 920, 923, 926. 

fine, expiatory, exemption of woman from, 917n. 

first class, distribution amongst, 916. 

fornication, child bom in, 012n. 

full and consanguine relations take residue, 929n. 

full blood and consanguine, distribution amongst, 92 1 

general rules, five, 920. 

grandfather. 904, 912, 913, 919, 924> 920, 930. 

none classed as true or false, 622. 
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InharlUnos : Shiah law — cotOd. 

grandmother, 908, 913, 929. 

true not classed apart from false, 904. 

grandparents, table showing inheritance by, 929. ^ 

grand-uncle, 912n., 913- 
great grandparents, 913. 
great grand-fathers, great grand-son, 909n. 
great grandmother, 913. ^ 

husband. 903, 904, 915, 919. 920, 923, 929, 930, 931, (muta ) 113, 296’ 
return to, 03A 
share of, 91A 
illegitlinate relations, 906. 
immovable property, childless widow and, 91B. 
increase or "aul,* 922, 931n. 

counterpart of, in Shiah law, 922. 
not recognised in Shiah law, 903. 

instead of general abatement the daughter’s or sister’s share alone abates, 
903. 

interpretation, principles, of, 904, 906, 937, 938. 
land, childless widow does not take, 916. 
legatee, universal, 778, 784, 936. 

‘li’an, effect of, 906. 

males taking twice the share of females, 903, 921, 937, cl, 849, 806. 
marriage in death-illness, effect of, 914 HI. 

must bo regular for inheritance, 914 ilU 
maternal side, 924, 929. 

if only one, share of, 933, 
maternal uncle, 909. 
missing person, 907. 
mother, 904, 908, 918, 920, 923, ,926. 

illegitimate, does not inherit, 906. 
share of mother, 918, 925, 929. 
mother’s father, 929. 

mother, 929. 

murderer, exclusion of, 906. 

‘mut’a’ gives no right of inheritance, 113, 266, 914n. 
nearest alone succeed, excluding remoter, 906, 908, 910, 022n> 
nephew 931, see third class of heirs, 
niece, 931. 

parents and children relative nghts of, 910, 939. 
paternal side, 924, 929. 

paternal side and maternal side, competition between. 909. 

‘per stirpes’, 903, 917, 921, 920, 928, 937. 
posthumous child, 906. 
primogeniture, limited recognition of, 917. 
priorities, 908. 

proximity, gives title to succession, 906. 
relative, 911. 

Quran, eldest son entitled to deceased’s, 917. 

how interpreted, 904, 906, 938, 939. 
residuary and sharer, 904. 
residue, 003n. 

always available for a pure residuary, 922n. 
return, 904, 016, 922, 923. 
to husband, 936. 
wife. 936, 
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ring, oldest eon entitled to, 917. 

rules, five, general, 920. 

scheme of Shiah law, 822, 820. 90.^, 938. 

second class heirs of, distribution amongst, 924. 

priorities amongst, 908. 
sharer, and residuary. 904. 

effect of distinguishing between, 928n- 
sharer, descendant of, takes share, 921. 
sharers in Shiah law, who are. 004. 
sisters, 912, 919, 923. 926, 928, 930, 937. 

consanguine, doubt as to rights of, 923, 024. 
slave, 910. 
son, 916, 923. 

distribution of estate when son exists, 916. 
of full uncle, excludes consanguine uncle, 909, 909n> 
son’s daughter, 905. * 

son, 903n., 919. 
son’s children, 919. 
state, escheat to, 636. 

‘stirpes per,’ 903, 917, 921. 926, 928, 937. 
successor by contract, 936. 

Sunni law, compared with Shiah, 938. 

on mother’s share, 918n. 
sword, oldest .son entitled to, 917. 

‘tabaqa,’ 908n. 

table of heirs, showing priority, 912, 938. 
tliird class of heirs, distribution amongst, 926. 

priorities amongst, 90S. 
three classes of heirs, let class, 911, 912. 

2nd class, 911, 012. ' 

3rd class, 912. 

true grand parents none classed as, in Shiah law, 622, c'. 029, 930. 
unborn child, 907, 919. 

uncle, 908, 909, 9l0n., 91 In., 913, 919 920, 926, 927, 932, 935. 
unintentionally causing death does not prevent inheriting, 900. 
universal legatee, 784, 902, 936. 

uterine brother and sister, 904, 926, 929, 930, 931, 933, 037. 
relations, 932. 

priority relatively to full blood and consanguine, 909. 

widow, see wife, 
wife, 904, 914, 919, 924. 

childless, who is. 91.7. 

excluded from lands, 916. 
married in death-illness, 914 ilU 
' mut’a ’ gives no right to inherit, 113, 266, 914n. 
return, has no right to, 914, 916, 936. 
share of, 914. 

share of each, when more than one, 914. 
will of whole estate, 778, 782, 930. 
women rights of, interpreted, 935. 

‘ zu farz,’ 904. 

‘ zu qarabat,’ 904n. 

InhtrlUinea : Sunni l«w, Abu Hanifa on irregular marriage inheritance, 843n. 

Abu Yusuf, see abxx hanifa. 

absent person, inheritance by end from, 838, 887. 
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acknowledged kinsman, and heir, 836, 836n., 901. 

adoption, not part of law of (Hindu) law of inheritance, 273. 

after divorce rights of inheritance, if husband dies during, ‘’iddat,’ 230. 

agnate, preference of, 829n., 840, 882n. 

consanguine relations, 831n. 

defined, 831. 

female agnates amongst descendants, 848. 
male agnates, 820. 

preference of agnates over cognates in Siumi law, 823, 
sharers are generally males, 846. 

female remoter than sister is classed under distant kindred, 881, 882. 
alien, 830. 

alternative modes in which estate may be inherited, 838, 

* ansar'sshelper, 826n. 

Moestor, common, defined, 868n, 

* female, 841. 

male, 841. 
apoatatee, inheritaaoe by, 834. 
application of which law, SO, 05, 09, 880. 

“aqdorla ' case of, 874n. 

Arab family system, 840. 

"asaba,* 832n. 

male agnates, see customary heir. 

ascendants, descendants and customary law, 823n. 

ascendants, qualified under Islam to inherit with descendants, 820. 

’aul,’ defined, 837. 

aunt. 887, 894, 895. 

aunt’s son, 831n. ; see nephew, niece. 

bequest of whole estate, when valid, 002. 

blood-feud. 819, 832n., 827. 

tie of, replaced by relationship, 827. 
blood-money, 819. 

blood-relationship, roplacing comradeship in war, 827. 
brother, 831n., 833n., 842, (tables) 862n., 863, 865 HI; 807 ill. , 868 1».. 
874-876, 880, 893. 
descondemts of, 803, et seq, 

and grandfather (gr.».) principle, underlying rights of, 874n. 
or sisters, more than two, reduce share of mother, 850. 
uterine may share so that full have no residue left, 867 iU. (20). 
brother’s daughter’s daughter, 884. 

son’s daughter, 884r». 

‘capita, per,’ distribution, 822. 
cases titled, 868-868. 

Caste Disabilities Removal Act, 36, 835n. 
chastity, want of, does not exclude, 836. 
children excluded by pre-Islamio custom, 828. 

and parents relative proximity, of, according to Quran, 826, 
Christian child, 834n. 

succession of, 834». 
claimant, explained, 833. 
cognates, 841, 841 n., 847n. 

are generally distant kindred, 882. 
are never residuaries, 864n. 
defined, 831. 

recognised by Islam, for the first time. 882. 



INDEX AND QLOSSABV 


Sunni law — contd. 

collaterals, 841, 831. 

priorities amongst rosiduaiies, 862. 

Quran on, 820. 
sharers as, 855. 

common ancestor, deflnfj, 8()2/». 
competence to inherit, 834. 

consanguine and uterine hall' I rothers defined, 831 ». 

relations, S3l>>. 
taUo of, 886. 

sistci, 839. 

contract, inheritance b>. 328n. 

ootuhinations in wtu(.h nharers and residuaries i lay succeed, 879-880. 
consanguine relations postponed to full blood, 862. 
cu>rosiduary, 826n.. 832. 

daughter is with son. 869, 846n. 
leinole agnates as, 863n. 

Qurame residuary, or residuary by another, 822. 
stater as. 860, 873, 875. 
son’s daughter with son’s son, 847. 
co-sharer right of, 836. 

has right to specitic share, 836. 
cousin, 83 In., 887, 888. 
custom pre-lslamic, 820. 

agnail's priority of, 820. 

Arabian, 819. 
as to women, 843, 

collaterals excluded by ascendants or descend- 
auts, 820. 

descendants excluded ascendants and collaterals, 820. 
kinship notion of, 819. 

customary heir, or nearest male agnate (asaba) rights ot, 821. 
and daughter, 845n. 
and residuary, 820n. 
defined, 832». 
exelusion of, 82 In. 
gets no new rights, 676. 
his rights how far safe-guarded, 812, 646. 
father as, 843, 849. 
nearest male agnate, 832, 838. 
proximity, relative to him determines rights, gQg, 
retaining his rights, 865n. 

'Sunni law, recognises, 824n. 

Shiah law does not, 824n. 
customaty law, explained, 831. 

*da udia*, case of, 866n. 

daughter, 820n., 821n., 823n., 838n., 839, 841, 841n., 842 (tables), 
865 (table), 868 m., 869, 877, 879 t(f., 880. 603. 
as co-rcsiduary with son, 846n. 

children andgrandcliildren of, 885, 886, 888n., 889n., 890, t'U. 
comparison of her rights with eon’s, 846ti. 
co-residuM’y with son, 845n. 
of, 869, 885, 888n. 
of son, see son’s daughter, 
one takes 1/2, two or more daughters 2/3, 825, 845- 
explanation of tlust 825. ^ 
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daughter, principle of rights of, 846n., 845. 

Quran on, 828. 

residuary rights of, as, 863, 865. 
son of, 869, 874, 885, 888. 
summary of rights, 869. 

when sharer, 842, cf. table between pp. 842, 843 and 844 ft seq- 
daughter’s daughter’s son and daughter, 869. 
son. 831, 838n. 
son’s son and daughter, 869. 

, death of propositus, no rights before, 835. 

proof and presumption of, 836, 837. 
debris of family, 818, 819. 
deceased, 83U. 

relationship traced from, 833. 

de&nitions, sec inheritance: qenebai, principles, 820, 833. 
descendants, female, summary of rights, 819. 

‘dinariya’, case of, 866. 
disciplos, two, see abu hanipa. 
disinlieriting heir, 390, 792. 
disqualification, 834, see exclusion 
distant kinsmen (‘kalala’), 829n. 
kindred, 838, 841. 

distribution amongst, 887, 900. 
double relationship, persons bearing, 897. 
however remoter succeed as distant kindred, 887 
Muhammad Imam, system, of, 888. 

ascendants, 892-893. 
collaterals, 893-897. 
descendants, 881n., 888, 891n. 

position of in scale of 
priority, 838, 878. 
who are, distant 
kindred, 881. 

distribution — distant kindred, amongst, 887-900. 
dual basis of law, 818. . 

grandmothers, amongst, 853. 
missing person’s projierty, distribution of, 837. 
scheme of, Sunni, 838. 

various alternative modes of, distribution of estate, 838. 
when estate to bo distributed, 836. 

Abu Hanifa’s view m to, 892. 
Abu Yusuf’s system, 888, 892, 
893. 

consolidation of shares, 889. 

‘diyat,’ 820, 834n., 006n. 

double portion to males, 849, 865, 903n. 

double relationship, explained, 831. 

' giving double rights, 897, see table 897. 
grandmother with, 863, 853n. 
instances of, 897, 898. 
escheat to state. 809 ill., 902, 936. 
estate, governed by what law, 55-69, 836. 
false grandfather, defined 849, see grandfather, 
family, Arab notion of. 81 8n. 
forms taken by, 818. 
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family, syatom amongst Arabs, 850. 
father, rights compared with grandfather's, 840. 
customary heir, father as, 849. 
excluded by descendants b fore IslarUf 835a. 
hliarer. father as, 825. 830, 842 (table) 846, 849, 856n., 864a., 
808>». ill, 881. 
of father, see grandfather, 
fomalo agnates, 821, 82.5, 818. 
fomalo ancestors, 841 
females, Quran on, 828 
full blood, ptiorily ovi,r cuiisanguiiie, 862. 
tlormany, prmciplu ot repn entation in, 

grandfather, 570, H39, 842 ^tablel, St,8 tfi., 874-877, 881,888, 892 

SCO also lather, brother. 

right njjustod wiUi ••rolhors and sisters, 831, 874, 877, 838, 
840 

grandmother 838. 830. (table) 842, 840, 866 »(/., 867, ill., 868, f»., 

S79 Jl., 881, 888, 892, ill , soe also grandfather. 

^haro of, 852. 

false, 853. 
paternal, 852>854. 
related m two ways, 898. 
true, IS sharer, 852. 

exclusion of, by male ancestor, 853. 

reason explained, 855. 
some cognates, included, 852, 864n. 
succeed under three heads, 852, 853, 853». 
grandson, 587 n., 862n., 863, 880. 
grand-uncle, 83 In. 
grouping of heirs, 879, 880. 
half blood relations, table of, 886. 

‘ Hamziya,’ case of, 867. 
heirs, different classes of, 837. 

‘ Himariya,’ case of, 868. 

husband, 820, 838/.., 839, 841 (table), 867, 868 itf.. 876, 878, 880. 882. 
did not inherit before Islam, 820, 842- 
incase of contract of ‘mut'a’, 113. 
irregular (invalid) marriage gives no right, 843n. 
return ; when ho takes by, 900. 
share of, 843- 

takes 1'2 or 1,'4 under Quran, 829, 850. 
illegitimate child and parents, incompetent to inherit, 834. 

mother in Shiah law, 834n. 
increase or ‘ ‘aul,’ 837, 878n. 
insanity does not affect right to inlierit, 836. 
intermediate ancestor defined, 888n. 

female descendants, 860, 872. 
as residuaries, 860, 871, 872. 

invalid or irregular marriage gives no right to inherit, 843n. 

Islam, alteration of law by, 818. 

* kalala,’=oollateral, 829ra. 

* Kharqa,’ case of, 869n. 
killing or causing death, 834. 
kinsman acknowledged, 901, 902. 
kinship, 827n. 
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kinship, claims of, under Quran, S2S. 
customary notions of, 849. 
defined, 830. 
now principles of, 828/1. 

Quran on, 828. 

law which governs estate, 65-59, 835. 
lineal relationship, 830. 

Succession Act on, 830/t. 
living Mussulman has no heirs, 835. 
legatee, universal, 902. 
lunatic entitled to inherit, 836. 
male agnate, when ousted, 838n. 

takes double share, 823/^., 849, 865, cf. 903n. 

‘ znaula,’ succession by, 901. 

marriage, irregular, no right of inheritance from, 843». 

‘ Moshraka ’ case of, 868 h. 

maternal side, aoe mother, grandfather, grandmother, uterine relations. 
‘ Merwaniah,’ case of, 867n. 
missing person, succession to, 837. 

reservation of share of, 837. 
inheritance by ond from, 830, 837. 
mother, 842 (tables), 866-869 ill., 877, 879, ill, 880. 
comparison of righto, 850-851. 
illegitimate, 834, 834/». 
share of mother, 850. 

when reduced, 840, 8.50, 825. 
mother’s mother, 831n., 8.'>2/»., see also grandmother. 

‘ muhajjirun ’ = those that fled, 819, 826, 826tL, 827». 

Muhammad, Imam; boo abv hakii!'a. 

‘ mulaqqabat' = titlod cases, 866-869 ill, 

‘ rauqasimat,’ S70». 

murderer excluded, from inheritance, 834. 

nearer excludes remoter, 862, see priority, proximity. 

'nemo ost haeres viventis’, 836. 

nephew, 831ra., 837n., 862n., 863, 883, 893 ct scq. 

newly entitled heirs, 824, 833, 853n. 

niece, 831n., classed as distant kindred, 882, 883, ct sc^., 893. 
non-Muslim child, 834n. 

exclusion of, 834. 
orphans, Quran on, 828. 

parents and descendants, 841 ; see daughter, father, mother, son. 
children, 825, 84 In. 

parents legacy to, abrogated verse of Quran on, 827. 

Quran on, rights of, 829. 
take 1/6 share, each, 826. 

explanation of this, 825. 

parents’ proximity relatively to descendants’, 855n. 
paternal side ; see brother, grandfather, grandmother, uncle. 

‘per capita,’ 886, 

plunder as a tie amongst Arabs, 554n. 

poor, Quran on, 828. 

pre-lslconic customs, see customs. 

pre-deoeased relations not represented, 860n., 883. 

premature delivery by violence, 834. 

priority amongst distant kindred, 881 ef neq. 
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priority amongst, of child of sharer residoary over others, 883. 
females for being sharers, 874-876. 
fnll or consanguine and uterine relations, 884n. 
brother or sister and grandfather, 875-877. 
full and consanguine sisters, 863, 873-874. 
uterine sister, 8<l4n., 866, 807. 
propositus or deceased, 830. 
proximity, relative of true grandmothers, 8.73. 
quantum of interest, taking hv heirs, 82‘iM. 

Quran, abrogated verses of, 826, 827. 
innovations of, 8?1. 
provisions for siiecession in, t>26. 

Shiah interpret ition, 822, 938. 

Sunni interpretation, 820, 822, 938. 

Qur.anio legacy, explaired, 844. 

Quranic resiJuarj, 832, 83.3n., 838. 
share, <lcfined, 832. 

tbo expres^ion equivalent to “ introrlucrd by Islam ” 818n« 
‘rad'=:return. 838, 8r.4«., 878»»., 879. 

‘rahin,’5=womb, 882«. 

release of right to inherit, sco ‘spes successionis.’ 
remoter, 847n., see proximity, 
reservation of, share of unborn heir, 836. 
residuary, 820». 

by another, 821»., 821. 

by herself (without brother) when sister is, 860, 
by themselves, 832n. 

ehild of, preferred amongst distant kindred, 884, 887n. 
remotest male agnate may be residuary, 868, 87 8n. 
term explained, 825n. 
when a female can be, 841. 
resi<lue, 832, 838. 

distribution of, 865. 

return of residue, to sharers, 838, 864n., 878. 
effect of rule as to, 879, 
husband or wife do not take by, 879. 

‘sahih’.-z=true, 839»». 

Shiah law, principles of referred to, 874n., 8S2n., 038, 939. 

Shafi’i does not recognise ‘mania’, 901. 
share, of uterine brother and sister, equal explained, 857. 
nature of tho right to take a share, 821. 
principle on w'hich shares given, 825, 826, 838, 839. 
right to take share how developed from recommendation to legacy. 
844. 

who entitled to take, 821. 
sharers, by custom sharers did not inherit, 839. 

child of sharer preferred amongst distant kindred, 883. 
olassiiiod, 840. 

conditions on which sliarers become entitled, 846. 

daughters as sharers, summary, of their right, 869. 

defined, 832, 837. 

enumerated, and classified, 838. 

most are agnates, 847. 

no male aollatorols except uterine brother, SSSti. 
principle on which entitled, 838. 
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sharers, priority amongst, 842. 

return sharers taking by, 838, 879, 987. 
table of, 842. 

those nearer than customary heir become, sharers, 821. 
and residuaries, in what combinations they may succeed, 879-880. 
sister, 831, 839. 842 (tables), 873, 865-869. ill. 874, 876, 879, 881, 882, 
893 ; SCO also brother, grand-father, 
as sharer, 866, 867. 
sole residuary, 833«. 

descendants of, 894 et scq., see distant kindred, nephew, niece, 
female remoter than one of distant kindred, 882. 
no sharer is remoter than, 858. 
outstanding male agnate, 837n. 

Quran on, 829. 

residuary rights of, as, 862-86.6. 
summary of, rights, 873-87f. 
slaves, and slavery. 836. 
sole residuary, sister as, 860, 873. 
son. 842 (tables) 843m., 847h., 866, 862„., 86.1, 8S1. 
ns residuary, 845». 
disinheriting, 399h. 

son's daughter, 838, 842, 847 (tables), 8<i3, 86.', ill, 866 ill, 869, 873, 880. 
sharer when, explained, 847. 
daughter’s children, 885. 
son, 831. 

co-existing with daughter, 82.3m., 847m. 
son’s son, 863 iO., 869-871, 880. 

‘spes succossionis’, 829, 8.3.5, s. 006 (16). 

state, escheat to, 902, 936. 

still born child does not inherit, S.H. 

‘stirpes iier,’ distrilmtiun, 822. 

in Sliiah law, 826. 

Succession Act, 830m. 

table of alternative modes of sueeossion In Shiah law, 838. 
sharers in Sunni law, 842. 

daughter, and other female descendants, 869-870. 
half blood relations, 880. 

principles of succession, by sharors, residuaries and distant 
kindred, 840. 
residuaries, 863. 
return, effect of rule as to, 870. 
sharers in Sunni law, 842 
sharers and residuaries, 842 

rights of uterine brother or .sister, 867, .si?k tabt.ks. 
true grandfather, 839, eoo grandfather and grandmother, 
defined, 849. 

two-fold basis of law, 818. 

unborn child, competence of to inherit, 834. reserving share of, 8.36. 

unchastity no disqualification, 836. 

uncle, 831, 842, (tables) 864, 866 ill, 867 ill, 881. 

universal legatee, 779, 784, 902. 

uterine brother and mster, 839. 841, 842 (tables) and sen brother, sister, 
825»., 839, 847n., 826 h. 
sharers, 857, 884, 885. 
half brother, defined, 831. 
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utenno relations aro cognatoa, 831 m. 

rank with full or conaftTi>>iiino, 884. 
relatives, table of, 887. 807, 80!) 
violence, child born promaturi-ly urough, 834. 
war, tio of, pr. ending family, 810. 820. 
waladrroffapring, son, 829«. 
widow, 820n 

boforo fRlain, 843, 

inheritod liko a chattio, bnfor" 'Kiain, 844. 
maintonaneo ,f, firs( ,t^p .jj, inheritance by, 827, 

rigid, to Fb.ire, develf.priietifc ol, ,, 805^ 
wife, 570. 830. 841. (tables; 813, 8Cj. 860 ill., 8/8, 879 ill, 880, 881. 
did not iubeiit 1. r ro Islam. 820. 
irregularly (invalidly) manicd, 814. 
roturn, when aho takes b;,, 900. 901. 
share of, 813. 

iake.s l/S or I/4 under Quran, 82‘), 839, 813, 
wifoH right to inherit, hus<><J on murriage, I01. 
will of whole estate, when valid, 902. 
women, before Islam, 820*i., 814. 

excluded by Arab custom, from inheritance, 828n., 843, 844. 
heritable, before Lslain, 844. 
right.s of inheritance given to, 828. 
words defined, 830, 831. 

‘zavil rahani,’ 882, 833, 841. 

‘zu rahm’-adistant kimlred j.v.. 841, 8.82, 883. 

‘lnnen’=TMPonTANT {q.v.). 

Insane person, seo lunatic, 279. 

Insanity of husband, ground for cancelling, marriage, 263. 

Insolvent circumstances, invalidate gifts, 395. 

‘waqf’ mado in, 543. 

Inspection, of option of, 717. 

Intention and motive, 47. 

Intention in gift to transfer possession, 444, 452. 

'waqf', 547, 549, 660. 

to moko gift, 369, 387, 405, 433, 4rd, 4,52. 

Intention in Muhammadan law generally, 47. 

Intention of the law, 20. 

Intercourse, illicit, seo auultkry, valid retirement, 88, llfi, 117, 129, 133. 

matrimonial, Gl, 88, 103, 106. 

Interest, on * mahr ’ or dower, 40, 189. 

Interest In ‘ waqf, necessary for suit, 573. 

Interim protection of estate, 320, 776, 777, 

Intermarriage, seo marriaqe. 

Intermeddler, 141, soo fuzUli, marbtaob. 

Intermediate transactions, between sale and pre-emption, 722. 

character of *hiba’ with ‘’iwaz’, 462. 

Interpretation of divorce formula, 218, 222-227, 231. 

dower contract, 178, 103, 170, 172. 

gift, 373, 382, 302, 468, 461, 460, 407, 508, 600, 611, 514, 516, 510. 

‘ khul’, 241, 242. 
marriage contract, 100. 

Muhammadan law, 70, 300, 391, 461. 
powers to divorce, 209> 

‘waqf,’ 628-638. 
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wills^ see wuxs v. interpretation. 

Intoxioatlon, divorce during, 206. 

marriage during. 00. 

Invalid marriage, see ibb£:oiti.ab mabriaoe. 

Invantorles by executor or administrator, 08, 736. 

‘Iqrar’ ^ ACXBowi.BnOMBBrF, g.v. 

Irregular marriage, 161-164. 

cancellation of, 163. 

, maintenance not due on, 333. 

'lehhad*a=teBtimony, 679n. 

'Iekan’=a:esidence, 612 «2i. 

lelam, law^ and reli^on in, 20, 31, 331n. 

profession of lalara by convert, 67. 

* waqf * for objects opposed to, invalid, 589. 
lam all ibn Ja'far as — Sodiq (Imam), 16, 34. 

'lamarir laer. 33, 02. 

‘lamal’lla* recognise seven Imams, 33, 789n. 

Sbiasi governed by Da'ayam-til-Islam, 33. 
lam-f-farxr=oatensibla name, benamidar. 

'latlhaan.’m^liberal construction, 24. 

*latlalah*=samendment, 24. 

*lthna’ Aefiarie* recognise 12 Smama* 34, 780n. 

"Iwax* for gift, see betubk, 469 el aeq. 

‘ lyal’isfamily, 4487a 

*Jabr’s=ai7ABDIAK8BtF, in mabbiaob (q-v.)- 
dahgir, share in, as subject of gift, 40271. 

Jactitation of marriage, suit for, 166. 

Ja’far-ua-8adlq, 16, 34, 84 «l paeaima. 

'Jahax'ssmarriage outfit. 

*Jama’at,' 592, 642. 

‘Jar’asneighbour, see Pbb-emptiow. 

Jawad (Imam), 34. 

Jeauba, endowment of, 66971. 

Jew, a ‘kitabi,’ 133. 

marriage with. 112, 138. 

*Jln8-l-Qarib’ (ey prea), dOlri. 

Joint guardlana, see onABOiAirs, 280. 

Joint atook company, shares in, *waqf' of, 578. 

Joint tenant, 303, 394. 

Joint tenancy, creation of, by gift, 398. 

Judge, see coanr, 153, 234, 247, 253: 

Judicial protection to wife, 165. 

separation of husband and wife, 100, 257. 

Judlolal sales not to bo lightly disturbed, 754, 755. 

‘Juhax,* (*Jahoz’ )=:smarriage outfit. 

Jum’a Maajld case, SIGti., 62771., 628. 

Justloa equity and good oonsolanea, 39, (table), 40, 74, 76, at paaaim, 
'Juxam,* 263n. 

‘Kabtn’ssoowBB g.v. 

'Kabln namab'xsdeed of dower, leOii. 

Kaal— collateral relation, 820n., see marrAKT kxkdkxo. 
'Kaftat’anmanager of Hindu estate, TJSn, 

*Karn*, 3537*. 
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Kayam be amar allah, 34. 

KazI, see Q\zi. 

Khallt’=S-nixodi with. 762, 704, 709. 

'Khankah'=.aonastery, 537 ill, 712. 

‘Kharqa,’ case of, 869n. 

‘KhU8umat’=3;ontost, 679n. 

'Khayap-l-bulugh'=sjption of puberty, 152. 

‘Khawat’ ‘wajib’ ul arz’ and, 648n. 

'Khliwat 8ahlah’=3'/alid retiromont, 1.52. 

KhoJa8 and Hmdu law of succea'jion, 60, 04, l.hfir ori|pn, 05, 692, 6J.3. 

Khojaa, law governing, 60, 65, 06. 

‘Khoola’ or ‘Khul,’ 199, 235, 238, 3(WMUh\ii4ir 
consideration for, 240n. 

PBIS-EMPTION (g.v.), 609 ill 

'Khoola' or *Khui,’ whether it ranks as divorce for prolubitio -., to marry, 132, see ditoi.OS. 
‘KInaya’— -illogory, 503. 

KIndrad, diatant, see iNBEaiTANCE. 

‘KItabI,’ ‘Kltabla’=^3er8on having (i.e. believing in a religion with) a book, 137. 
marriage with, 137. 
whether a Buddhist is n, 138. 

‘Klyaa’ (Qiyas), 20. 21. 283. 

Knowladga, Prophet’s injunction as to socking, 155. 

Koran, see quran. 

'Kuylm,' i.e,, 'Qnyyim'=s nvitawalh, see w 

Labour of ohild-birth and death-illnoss, 398. 

‘La’an,’ ‘see li’an,’ 247, 248. 

‘Lambardar,’ ‘wajib-ul-arz’ and, 647. 

Lapaa of legacy, 800, 802. 

powers of agent, on death or removal of ‘mutawalli.* 622. 

Land,, see immovable imioferty. 

Law of defendant, 53, 54. 

Legacy to bo paid out rateably, 736, see bequest, wiltj*. 
payment of, time for, 738. 

in instalments, 736. 

Legacy payment out of claims as realized, 738. 

postponed to debts, 731. 

Legal administrator, 742. 

Lease by minor’s guardian, 310. 

pre-emption, loaso does not give rise to, 675. 
of ‘waqf’ property, 421, 573, 625. 

.Leave to sue, on ‘waqf,’ 573. 

Legatee, accrual to, (see wilt.8, bequesi), 79R. 

causing death of testator, forfeiture of legacy by, 800. 
letters of administration to, cf. 731, 735. 
non-Muslim, 800. 
pro- deceasing testator, 803. 

title, legatee derives from testator though will valid only by consent of heirs, 782. 
* imivorsal, 778, 784, 902, 936. 

Legitimacy, aoknowledgmant of, 269, 270. 

conflict of Evidence Act with law of farentaqe (g.«.), 261-267. 
when establishes parentage in law, 270. 

Letters of administration, of probate, cost of obtaining, priority of charge on estate, 731. 
effect of, 732, 736, 738, 744. 
minor or lunatic not entitled to, 745. 

■uperaede SuooeMlon Certifloate, 741. 
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Letters ol administration — conc^. 

will annoxod, with, 739, 743. 

Ll’an’ 199, 217, 248, 268, boo divoboe. 

aa defonco to suit for restitution of conjugal rights, 165. 
between parties to a ‘mu’ta’ contract, 113. 
enforceability of, 264. 

Liberty of religion in Muslim State, .35. 

Lien, widow’s for unpaid dower, 182. 

Life-grants, 468, 497, 498, 671, 689. 

Interests, et seg., 671, 589, aco airr. 
in ‘waqf’ 671, 589. 
bequest, 533. 

Limitation of suite for 'mahr,’ 174n. 

Act X. of 1908, XV of 1877, 461, 687, 679. 
against ono of several hoirs. 755. 
for pre-emption, 679. 

Limited estates, 373a, soe gifts, 468, 491, et seq. 
bequest for, 607. 

declaration and accoptanco of, 611, 612. 
succo.saicn of limited interosta, 612, 615. 

‘waqf,’ limited interests in, 671. 
will, limited interests in, 791. 

Loan, BOO ‘ ‘ariat.’ 

Lower Bengal, pre-emption in, 657n. 

Lots, casting un<ler Omlh Laws Act to determine priority amongst prn-omptors. 7J6. 

to determine right of guardianship, 280 / 1 . 

Lubbals, 61. 

Lubbale, laws governing, 61. 

Lunacy Acts, XXXIV., XXXV,, of 1853, 107. 

Lunatic, same law applies to him as to minor. 207, 281. 
divorce of, by guardian, 207. 
generally in same posilion na minor, 281. 
guardian of, 281 (see aiTABiM-VN.SHiP). 
incompetent to contract marriage, 97. 

I/O executor, 74.5. 

guardian, 143 (cf. 281 ), 290-292. 
mutawalli, 607. 
make will, 779. 

inheritance, law applicable to, 28|w. 
marriage of, 113. 

option to avoid marriage, 1.52, 253. 

possession of gift to, 4.51. 

property of, liability for maintenance, 329. 

‘Mabsut,’ author of, 85, t63n, 

Madras, pre-emption in, 40, 607/?. 

Magistrate, order for maintenance by, 32.5. 

‘Mahr,’ 169 ct seq., 495, see i/oweb. 

‘Mahr-namah,’ 169. 

‘Mahr-ul-mIthI’ or proper dower, 171, 173, 

Maintenance, 321 etf-eq. 

absolute right to receive, who has, 326. 
afliiiily, relations by, maintenance of, 362. 
arrears of, 331, 341. 

ascendants and descendants, 326, 345. 
blood relations, of others than, 362. 
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Malntsnance — covad. 

bribo, as, for marriage, 490 tU. 

children and grandchildren, 345-346, cf. 330. 

may bo required to earn their own inaintonanco, 330. 
claiming back, 496 ill. 
collaterals, 327, 349, 356, 360. 
contract of marriage nntler, 104. 

Criminal Procedure Code, under. 32.'., 326, 332, 338. 
defined, 321. 

divorced wife, maiaicnanoo .jf, '37, 338. 

minor < Mid for, 347. 

OXocutor, maintenance of, 3o4. 
gift providing for donor’s» 428 ul. 
illegitimate children, 32.5. 
magistrate, order of, for mainter.rr.ee, 325. 

marriage, relations bj, wlv'eh ar I how far to ix, inaiatuinod, l06, 30l, 363. • 

means, possession of discutitlc-- from, 321, 323, 326. 

non-Muslim, maintenance of, 358-369. 

obligation to maintain, on whom, 327. 

past maintenance, wliether recoverable, 331. 

property liable for maintenance, 329. 

absent ijersons, of, 329. 
earnings, 330. 
husband of, 343. 
minors and lunatics, of, 329. 
poescesmu of, 321, 323, 326. 

proportionate liabilities for, whether according to rights or means, 352-355. 
amongst collaterals, 36a 
to rights of inheritance, when not, 34a 
rocourso, right of, against a i>erson for maintenance, 328, 361, 363. 
recovery of arrears, 342, 843. 
refund of, 341. 

release of right to, as "iwaz’ for gift, 460 ill. 

religion, difloronco of, with wife, and ascendants and descendants, 33S, 357, 
son of, 39. 

widow has no right to, 336-337. 

wife, luointencmco of, 106, 325, 32a 331, 343. 

accrual month by mouth, 340. 

advances cannot bo reclaimed, 341. 

apostacy of, 338, 339. 

debit compared to, 343. 

divorced wife of, 337, 338. 

duration of, 336. 

during 'iddat,’ 337. 

revival of right, 338, 330. 

husband alone absolutely liable, 331. 

husband’s inability to ground for separation in Shad’i law, 253. 
illness of wife, docs not deprive, 331, 336. 
irregularly married wife, of, 332, 333. 

‘mut’ a,’ by, 113, 332. 

nature and extent of wife’s right to maintenance, 331, 332. 

wife not to maintain husband, 345. 

pledging husband’s credit or property, for, 344. 

roloaso, arrears, refund, 340-341. 

retrospoctive, not allowed, 331, 340, 341. 

i-ovival of. 339. 
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Malnt«rtanoe — cotUd. 

wife, maintenance of> right to, ceases when, 33G. 

scale of, 333, 334. 
several wives, separate, 335. 

Majority. Act. IX. of i875, 11,49, 524, 276-276, 322, 779, see quardtan. 
see PUBERTY ago of for Miiasalinans, 42, 275, 322. 
for marriage, 97, 275, 323, 324. 

‘waqf*, 641-542. 

MahdI-al-AII (Imam), 34. 

Qazim, 34. 

Abdulla. 34. 

Malabar, pre-emption in. 657^1. 

Malik Ibn anas. 16, 32, 34, 428. 

Mallkana, lit=referring to ownership, 404 h. 
indivisibility of, 416 ill. 

Malversation guardian, may bo removed for, 316. 

‘mutawalli’ may be deprived of remuneration for, or removed for, 628. 
*Mamunia’, decision by Mtunun, S6Sn. 

Management by turns of waqf, G08 iU., Glo. 

'Manu' X. 1, cited. 18n. 

Manager and guardian, 298. 

see WAQF A. V. ‘mutawalli.* 

Manumission, 48, 135. 243. 244, 245. 

Manfao : see lunatic. 

Manus’ or merger of wife’s personality in, husbaird’s, in, 105, 860 
Maplllahs law applicable, 60. 

Marriage, 88 et aeq. 

abominable, between what parties, 117. 

acceptance (of offer to contract marriage), 89, 07, lOO. 

acknowledgment of, 157, 158, 166. 

evidence, 01. 

adult males and females, may contract, 89—92, 97, 100, 143, 116, 147. 
agent or proxy, 99, 89, 100, 141-143. 

competence to be, 141. 

‘fuzuli,’ 141, 142. 
mai-rying principal, 142. 
one agent for both parties, 142. 
jwwcrs of, 97, 100, 141, 142. 
unauthorised, 141, 142. 
unequal mariioge or with principal, 142. 
application, of Muhammadan law of, 38. 
arbitration, between huslmnd and wife, 160, 211. 
avoidability of marriagO, 162. 
avoidanco of, by wife, 253, 
biological meaning of, 90. 

broach of conditions contained in contract. 111. 

promiae to marry, auit for, 167, 168. 
cancellation of, 251, 262, see divorce- 
certihoate, absence of, 260rt. 
competence to, enter into, 90, 91. 
compulsion, marriage under, 99, cf. 162. 
consent of parties necessary for contracting, 97. 
contingent mai-riage is void, 93. 

contract constituted by declaration and acceptance, 93*100. 
conditions, broach of, 109, 110, 111. 
form of, 93, 100. 
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Marrlag* — oantd. 

contract illegal condition in, effect of, 97. 
option to divorce, in, 209. 
nature of, civil, 94. 
public policy, 109, 110, 
requisites of, 98. 

couit, juiisdiclion of, to coudatt miti-.r o. iniiadc in, 147, 
doath-illnesB marriage in, (,SI'iah), 030. i/I 
declaration and aoceptaiioo, 8U-1H9. 

at same meeting, 100. 
cotiU-tional, or continge nt \r.ul 93, 
consent to, 97, lOOn. 

‘in future,’ void, s3 
signs by duiis*-. as, MOn 
words of, 9.3. 

declaratory suits, 1 06, 
defined, 89, 90. 

dissolution of, see mvoROK, 2.>-‘ 
by apostasy 138. 
duress, marriage under, 1,72»?. 
effect of fraud, on, 254«. 

Englishwonuin with, 96. 
essentials of, 89, 90. 
form of contract of, 89, 93, 97, lOO. 
formal requirements of, 89-100. 
four wives allowed, 117. 118. 
fraud, marriage under, 100, 152. 
guardian for marriage, 143. 

apostasy no disqualification, 145. 
persons entitled, Hanafi law, 116-150. 

Maliki law, 151. 

Shiah and Shafi'i law, 150, 114. 

'quasi guardian,’ may avoid unequal marriage. 165. 
termination of authority of guardian, 151. 
testamentary guardians, for marriage, 161. 
two equally entitled to lx*, 150. 

Hindu convert’s with Muslim, 37, 38. 
husband’s right over wife, 104, 107. 
infants, marriage of, 97, 100, 152, 15.3. 

when the guardian other than father or grandfather, 162, 153. 
inheritance, rights of, from marriage, 104, 230, 84.3, 900, 914, 936. 

none arise in Shiah law unless quite regular, 914. 
invalid, see irregular, 161-164. 
irregular (or invalid), 161-104. 

cancellation of, 16.3. 
defined, 161. 
effects of, 162. 

judicial protection to wife, 166. 
legal effects of marriage, 103. 
lunatic, guardianship for, 143, 150. 

Majority Act does not apply to, 41. 
maintenance, as bribe to contract, 340 ill. 
maternal relations as guardians for, 95, 146, 161. 

‘maula’ as guardian for, 147. 
meaning of, 90. 

minor, marriage of, 143, 147. 



90G 


INDEX AND GDOSSATIY 


Marriage — contd. 

minor mother ae guardian, 94, 95, 146. 

who is guardian for, 98. 

‘iiiut’a’, 89 cl scq., soo ‘mut'a’. 
iiullitication of, 2.50. bOO divoiicb. 
option of puberty, for avoiding marriago, 152-153. 
to divorce in contract before marrit^e, 209. 
avoid safeguarding invmediate exorcise, 154. 
confirmation of court, nocoasory, 163. 
determined, how, 163, 1.54, 153. 
exercise of, 163. 
how it arises, 1.52. 

quosi-guardians, option of, avoiding unequal marriages, 1.5.5, 1.56. 
parties to, must he sane and adult, 91. 

hoar each other in contracting, 100. 

not be prohibited from intermarrying each other, 89, seo prohibitions 
below. 

paternal relations as guardians for marriago, 146, 150, 151. 
permanent marriage, 89. 

acknowledgment of, 167-168, 167, 98. 

presumption of, 96. 
prohibitions, llS-141. 

by affinity, 116. 
consanguinity, 113. 
divorce, 1.33-134. 
fosterage, 120. 

definition of fosterage, 120. 
persons prohibited by, 121. 

Quran and other authorities on, 125-12tt 
‘ iddal,’ 128, 1:11.1,3.3, 
illicit intercourse, 116. 
pilgrimage, duration of, 140. 
religion, '■lifferonce of, 137, 
supervenient illegality, 139, 
unduo familiarity, 110, 

valid retirement, 117, by unlawful eonjunetion, 117, 118, 110. 
wife, being divorced then or nine times, 36, 133. 
four women within prohibited degrees to each other, 118. 
olloct of ‘khiil’ ‘mubaraat,’ cancellation ‘zihor’ ‘ li’an’, l:J0. 
four wives, not more than, permissible, 118. 
polygamy, agreement in restraint of, 110. 

Kitabia woman, with, 137. 

Shiah law, 138. 

promise to marry and contract of marriago distinguished, 94. 
proof and presumptions of, 166-160. 

from acknowledgment, or offspring, 167. 
cohabitation and repute, 166. 
valid retirement, 169-160, 

quasi-guardiatis, avoidance of unequal marriage of female, by, 165. 

regular (valid) and irregular (invalid), 88. 

remarriage to another husband, after ‘’iddat,’ 128n , 133. 

with a Muslim after Hindu marriage, .38, .39. 
thrice divorced wife, 133, 136. 
registration of marriage, 102. 
restitution of conjugal rights, 1C4. 

defence to suit, 164. 
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IVIarr lag a — conchl. 

roslitiition of rntijnpal limitation of suit for, 105. 
ro vocation of : sen avoidance, canccllolion. 
safo-guardin^ option to rofondisli, 171. 
second wifn, contract, not to innrr>, ottoct of, ll'J. 
sctlloincnt on mai riat;o : son duwkk 
‘ sliighar,’ 17 In. 

Buhsistcnco of, during ‘ {q.r.) portiul. 128, 22S, 230, 231, 337, 338. 
temporary marriage, 88. 

terms agreed upon as part of marriage contract, 104. 
testamentary guardians, for. none. 1.51. 
unequal marriage, option to avoid. 165, ’ 
by agent not valid, 1i.'. 
usufrxtctuary, sea ‘ mtjt’x ’ 
under duress, 152n. 
fraud, I52w. 

\vitneasea to contract of. 100 

Maliki l.\>v. Im. 

mirt bo sane Muslims, of full age, loii 
mu»t hear the contraot, lOU 
qualifi''at ion M, 100 
Sbiah law. 101. 

Married Women's Property Aot, 111112, 31.5a 
‘ Mariz ’ sssick (on deathdxid), 734n. 

‘ Marwania,’ decision by Marwan, 807. 

‘Marz’, 7.34«. 

‘Marz-ul-maut’=DGATH>iLtNE.9S q.v. 731, 732, 307, :i'»8. 

divorce pronotmeed in exercise of |»o\vcr, 2'U 
' Maehraka,’ caso of, 808tt. 

‘ Maejid’ = place for adoration, it, 514 tfl., 401. 

see w.\QF for mosque, 038 rt s<'q, 

' Masnad’, 14. 

‘ Matat,’ see mit’at, 

Maternity, 257, 250, see r.AnGNTA 0 K. 

Maternal uncle : see inheritanck. 

Maturity, see PUBERTY, majority, 

‘ Mauhub’ = subject of gift, 36.5n. 

‘ Mauhub-lahu,’ donee of gift, 365n. 

'Maula’ fls guardian for marriage, 147. 
inhcritanco by, 901, 936n. 
of emancipation not rccogniscil. 

‘ Mauquf-alehl ’ = beneficiaries under a ‘ waqf ’, 522n., 550, 557. 

Md-al-BakIr, 34. 

Md-al-Jawad, 34. 

Md abu-al Kaelm al MahadI, .54. 

Mear Hassan All, Mrs., her marriage, 138. 

Medloal examination, for determining puberty, 100, 107. 

Mooting, same, 100, 208. 

Memon, Cutohhl, and Hindu law of succession, 60, 04. 

Memona of Mombasa, 50 iU. 

Menial aervloea, husband’s promise to render to wife cannot bo subject of dower 170 

‘Merwanlyah,’ case of, 867. 

Migration, effect of on law governing emigrant, 72, 53. 

‘MIhr misi,’ (‘malir-ul-mithl’) = proper dower, 

‘ MInha, ’ a lomi, 510n. 

‘ Mimbarlya,’ leading case of increase or ‘’nuU’ 584n. 
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Minor, administrator, minor cannot bo, 74S. 

executor, retains office until removal, 743 »j. 
female, custody of, by husband, 08, 29S 
uiFT (q.v.) to, possession of, 440-404. 

^uordian cannot pronounce divorce, 207, 
of property, who is, 448n. 

heirs, (Hindu) when not parties, there is presumption that the rest repre 
not parties to send when botmd, 774, 700 
marriage of, 97, 143, ct scq., boo makkiaok, guardians 
Muhammadan law, 276. 

‘ mutawalli ’, minor, cannot be, 607. 

option of minor to avoid marriago on reaching puberty. 162. 
preference, personal, of, minor for guardian, 301, 305 
jiower of legal action, see qo-abdianship 
pre-emption, claimed by guardian on behalf of, 310. 710. 
probate cannot bo granted to, 746. 

property of, if given as gift with an ‘’iwnr. ’ or return. 484 til. 
who may deal with, 311-313. 

unauthorised sale of land belonging to minor, and pre-emption, 701 tit. 

‘ waqf ’ by, 611 , 642. 
will by, 779, 780. 

welfare of, in appointing guardian. 304, 306. 

Minority, termination of period of, 315. 

of religious community, rights of, 502. 

MIshkat-ul-Masablh, 77, etpaftaim. 

Misrepresentation inducing ' talaq,’ 206n. 

Missing, if husband is, 255. 

person, inheritance by and of. 836, 837. 

maintenance of his relatives, 329, 
property of, 329, 837. 

Mistake of fact inducing ‘talaq,’ 205n. 

law and option of puberty, 93. 

‘MIt'at,' or present to wife in lieu of dower, 177. 
defined. 177. 
when duo, 177, 178. 

Molesalam giraslas of Broach, govcrncil hy Hindu law of succession, 60 
law governing. 19, 

Mombasa, Memons of, 40. 

Mortgaged land, gift of, 442. 

Money, gift of, liow completed, 439 
subject of ‘ ’ariat,’ 497. 

‘waqf,* 677. 

Money decree, effect of, in administration, 7 7.3. 

Moral nocessity for employing agents, 622. 

Moral obligation, 318, 488, 730. 

Mortal sloknese : soo nsATH-iiAjBBss. 

Mortgago, without .sanction of court, not valid hy guardian, 311. 

‘mutawalli,’ 623. 

tloea not give ris<» to PUE-BiMPXioN {q.v.) until foreclosed, 672. 
Mortgaged property as subject of gift, 406-407. 

Motive, 47. 

Mosque, 401, aVaqf (^r-i’-) for, 638 et aeq. 

Mother, gift to child, possession in, 438 

niTARDjAit iq.v.) for uiorrit^ as, 14.3, 150. 

obligation to take charge as, 308. 
of person ; mother ae, 279. 
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Mothsp — c<»icld. 

QtTABDiAN of pci-.soii ; motlicr disqualified ulien, 289, 290. 
proiierty, mother is uot, 296. 

right to bo guardian as against htjsbakd, {q.r.) \v’>- u, qhe has, 89, 61, 216. 
maintenance by, 249-3.51. 

of, 352-356. 

suckling infant children, 112, .3 17. 

Mother-In-law, inheritauf^e, no lights to, 57.1. 630 
pruhibitiuii to luan-y, 115-117. 
inaintonanco, not duo to, 362-:ii):i 
Mother'e father ; see ANCjisxoRS, ohani. i‘aiif-nts. 

Mother'e mother, see inmeritantb, ancestoi:-,, i-kl (,KANorAK_.M 
Motive, generally in Muhammadan iuw, 47 
in ‘sadaqa,’ 492. 

‘ waqf,’ 632, .593. 

Mourning : seo hidad. 

‘ Mouza’ = village, 698. 

' Mowla' ;sce matjla, 147. 

Movables, possession of, for oift, (</.« ). 130. 

WAtiF, (y .> ), .390, 573-379. 

‘ Mozarlbat,’ 579. 

* Moolukkabat' see ‘ Mui.AqQtB\T. 

‘Moonfik ’ = maintniner, ;148 h. 

‘ Moonha,’ =sa loan, 510n. 

‘ Moobarat ’ : see mubaka.at. 

‘ Mooeha’, see ‘ moska * ’out, w.vqt’. 

■ Mootawaili,’ of w.\qF (^.v.) s.v. ‘ luutawalli.' 

‘ Mootut,’ seo ‘ mit ‘ at.’ 177, 178. 

• MoouJJal,’ or prompt uower {q.v.), 174. 

' Moowajjai,’ or deferred uowkr (q,v.), 174 
' Moozarlbat,’ 527, 579. 

Movable and immovable property, 329, 33<> 

‘ Mowkoof alehl’ (.Mauquf nlehi) = beneficiary under a waqf, 363, 375. 

Molzuddln Bilal, 34. 

‘ Mu’aJJal, or prompt uowEii {q.v.) 171. 

‘Mubarat’ or ‘Mubaraat’=dissoIving jiartuerslup, a mode of divorce, {q.v., n.v ) khul 
effect of, as to prohibition to marry, 135, 235. 
on dower, 237. 

Muhabat in death illness, pre-emption on, 670 ill., 795, 795n. 
‘MuhaJJIrun'=fugitives, or those who fled, 827«., ‘see iNHERiTATiTCE.’ 

Muhammad : see the fbophet. 

Muhammad, imam, tho disciple of abu haxifa, {q.v.) 17, 32, 34, 77h. 
Muhammadan, who is, 65. 

Muhammadanlem, see Isi>a.v. 

MuhammadI sect, 645 ill. 

Muharram, 590, 691. 

'MUhaqqlq’s(the authentic) i.c., author of the ‘ Sliara’ ya-ul-Islam,’ 85. 
‘Muhrlm’szperson clad in pilgrims dress, llOa 
‘Mujawar’, female cannot be, 608 r. 

‘Mujtahid,’ distinguished from ‘ Qozi,’ 25, 26, 27, 28. 

‘Mukararl/ 770 in. 

‘Mula’=swife subject to ‘ilo,’ 233n. 

‘Mulaqqabat’ ‘Moolukkabat’ titled cases (in inlieritance), iU., 866-869 tZf. 

'Mull*-— maker of ‘ila* 233n. 

‘Mulla’sdoctor, priest, presence of at marriage, 102. 

•Munsur’ Biloti, 34. 
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‘Muntaka-ul-awwal*=»ut off initially. 602n. 

‘Muntaka-ul-waaat,’ 602. 

Muaa-al or Quossim, 24. 

‘IVIU8allk’=noighbour, 711. 

'Musha' ’=undividcd part, 384>i., 421. 
co-owner», amongat, 294-295. 
division subsequent to gift, 422 
generally, 416, 417. 
in gift, doctrino of, 415-423. 
joint donees, gift to, 418. 

donors, gifts from, and, 4l9 
Privy Council upon, 423. 

vessel, contents of, without vessel itself, 419. 

‘waqf’ of, 632. 

Muslim, who is, 66. 

'Mueharika* in inueritanue {q.v.). 

Mussulman, who is, 65. 

‘Mustahir=logalisor, or second husband of thrico divorced wife, 133. (sou majuuauj!:), 128-139. 
Musta All. 34. 

Mustanser, 34 

MuVa,’ 233n., 266a., 89, 112. 

compared with permanent marriage, 89, 139 
conjugal rights, suit for, based on, 113n., 333, iU. 

divorce not permissible after ‘inutV bnt release operates us divorce, 113, 333 
giving away term, 113/i.. 333 ill. 

inheritance, no rights from, unless expressly agreed upon, 113, 265, Oi l. 
legal offocts of, 112. 

inaintonanco of ‘mut'a’ wifo, 113, 332, 333. 
may be contracted with any number of women, 266. 
not known to 8unni or Sliioh Isma'ili law 138, 139. 
parentage of child, 113. 

i-eleaso of term operates as divorce, 113a., 333 ill. 
wife a term not applicable to women contracting, 206 
‘ zihar,’ wliother it can dissolve, 113, 162». 

‘Mutawalli’=ono having tauuat (q.v.) i.c., trustee or supc.rinlondent of vvaof (/y r.) . 
Meeting same, coming to end, 208n. 

Mueannaf, 14. 

*Muwa])ar or deferred dowku (q.v.), 174. 

Muzaffarnagar, pre-emption in, 667/i. 

‘Muzarlbat’=partncr8hip with share in profits in inheritance, 679- 

‘Nafaqa’=:MAlItT£XANCE (q.v.). 

‘Nahlla'^gift, 26. 

• Nai b’^vicogorent. 

‘Nama*=:writing, in combination with ‘hiba,’ 'nikah,* ‘waqf.’ 

‘Na8hln’=3oatod (upon), su6i-x to ‘sajjada’, 'gadi,’ 'pardah’ etc. 

‘Naehlza'i-^isobcdiciit or rebellious, (wife), 342a. 
chastisement of, 108. 
has no maintenance, 332, 339. 

‘Nasab'=^parentage, in ‘waqf’ . 

oeknowlodgmcnl of, 269. 

effect of, m luhoritaiice, 901, cf. 936. 
how eatablislied, 269. 

not by ‘.SIX.!,’ (q.v.), 200. 

‘Na8l,’:^S8prmg, 632. 

Natural guardian, term explained, 282, 296, 297. 
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Natural love and atfeotlon, 382, 383, 415, soo gift. 

Navayets, 61n. 

>Nawafll,’ spontanoQus act of clevotion, 7!)1. 

'Naz|r’=supervi3or, see waqf, s.v. mutawulli, 52'in. 

'Naz r an a’==oi{oring8. 

Nearer, who is considorod for guatdianahip, 148 ct aeg., skk ivuEaiTAUo-i:, 

Neighbour, enforcing pbb-emption (q.v.). 

'Nemo eet haerea viventle,’ 332n., 835. 

Nephew J collatubal. 

NIeoe ) 

‘Nlfka,’=MAjNTBNANCB (g.«.). 

‘Ni kah,’rT=MABBiAOE (g.v. ) 93n. 

'Nlsab,’:=:nieans possossion of that which prcoludci irma Itogging, i.'l, 323, 3.‘,3n. 

‘NIshIn,’ «. NASHiN. 

‘Non-Muslim, BOO AP03TA8V, EXECOXOn. 737 
guardianship by, 2H7, 28«. 
inheritanoo, 36, 83 i, OOC* 
iogatoe, 800. 
maintenance, of and h"'. 
marriage with, 137-133 . 
pre-emphon by, 649, 650, 0.5C, 603. 

‘waqf for benefit of, 599. 

Notice, to pre-omptor, whether a moral duty, on seller to give, 6G5. 

one heir that suit filed against other two docs not necessarily bind that heir, 74 7n. 
under ‘wajib-ul-arz’, 654. 

Nuncupative will, valid, 806, probate of, 743. 

Nurse, see MAniiiAUK, a.v., fosterage. 

father’s duty to provide for infant, 317. 

mother not bound to nurse child, 112, 120 121. 317. 

Nursing of infant child, 112, 120, 121, 317 
Nu8l,’=off8pring, 632. 

‘Nueub’: soo nasab. 

‘Nuhulut,’ 375, 

Nuhurlyyah’ 109. 

Nuhia, 375n. 

Oath, on accusation of adultery, (seo li’.an), 165, 199, 247, 267, 268. 

Oaths Act, X. of ] 873, 43, 248, 263. 

‘Obiter dicta,’ 408n. 

Obligatory, meaning irrevocable, .560/7. 

Offence, umiatural effect of, 117. 

Official Trustee, as ‘rautowalli,’ 414, 607, 616. 

Act, XVII. of 1S61, 607, 61671., 62071. 

Offspring, see child. 

Omar, see 'umar. 

'Oom-l-vulud’, 286. 

Operation of Muhammadan law In British India, 35. 

usages 49, succession 33. 

Option, DIVORCE (g.v.) option to avoid a, 205. 

‘khul,’ in reserved by wife, 240. 

MARRIAGE (q.v.) to annul, is void, 90i»., 152, 263, et seq. 
of defect and inspection, 717, 718. 

sale to annul, of pre-empted land, if in seller avoids pre-emption, not if in buyer, 674. 
‘waqf,’ to revoke,^559. 

to ‘mutawalli’ to fix object of ‘waqf’ how far valid, 600. 
wife option to, of divorcing, 208, 222. 
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Oral : sea wamNU. 

Ordained in Quran, pious purposes, 704. 

Ordinance or rules of inheritanee, see faraiz. 

Orphans, gift to, completion of. 448. 

moaning of in Voqt’, 63;i. 

Quran and traditions on protection of, 278. 

Osman (»uthm.\n.) third khalifa, 12. 

Oudh, adoption in, 273. 

Court of Wards in, 299. 
dower in, 172. 
pre-emption in. 

Oudh Estates Act, I of 1869, 273. 

Oudh Laws Act, XVIlI of 1872, 40, 172, 299, 725, et seq. 

Ownership, acts of, as proof of po88i-.S3ion of gift, 1.57. 

Ownership, acts of ovidonco of possosaion, 457, 458 
‘waqf,’ 458. 

nature of siioh acts, 457. 

P. a A. Act, 730. 

Pardanashin ladles, 761 
Paternity, a burden on the father, 268n 

denial of, ns neeuaation of ailultery, for ‘li »an’, 247 
‘Patti,’ 712 (6). 

‘Parda’,=^urtain, lienee scelusion (of women from strange males), husband may oiiforoo, I04n. 
‘Pardanashin’, 100, 107 right to act as gnnnlian, (qv.) 290. 

Parentage, 257 elac.q., acknowledgment of, 269. 
ovidenee, 67. 

adoption unknown (o Muhuminudan law, 272-27 4- 
Oudh Estates Act, under, possible, 273. 
cannot bo dis-establishod or ronouncod, 269. 
conclusive presumption of, 271. 

conflict between Evidence Act on legitimacy and Muh.'iminadan law of, 261. 
disclaimer of, by ‘li’an’ (and otherwiso), 113, 267-260. 
establishment of paternity and maternity, 257.201, 
loading ideas involved in law of, 258. 
legitimac'y, presumption of, 257. 
rebuttal of, 264. 

maternity, cstablihhmcnl of, 257, 259. 
no part of law of inhcritanec, 274. 

paternity, establishment of, 2-57, 25‘J, 260, el srq., 267, 27 1 

proof of, good evidence, 271. 

prn-lslamie, presumptions relating to, 258 

presumption of marriage from, 150-157. 

Quran on, 272. 

Parents, see fathkk, MoriiiiR. 

Parliamentary, exposition, 39n. 

Participation, cose of (‘mosharaka’), 868 r. 

Participator in apixjndago.>i, see prb-b.mptio!S. 

Parties to suit, with reference to choioo of law, 35 et aeq.' 

necessary to suit of creditor of dccea.sod, 752, 758. 

Partition, extinguishes pre-emptive right of sharers, 708 ill. (6). 

of estate, postponement not necessary till all debts paid, 762. 
no part of ‘was’i’s’, duty, 737. 

usufruct, partition of, by taking turns of management, etc., 698. 

Paternity, 267, 259, see FABBirrAOB. 

Partner, right of, to pre-empt, 648n., 704. 
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Piternal, relations, see coixatbrai.. 

inheritance (Sunni law) Shiah law mole, guardians, (for marriage). 

‘Patti', A sub-division of a village, G5S. 

‘Patwarl’ ‘wajib-uV arz, and, 648«. 

Payment Into Court, a pre-emptor may be required to make, 710> 

Pensions Aot, XXIII. of 1871, 4l6n., 443n.. 493. 

Penanoe, & 135, 244, 017n. 

Perpetuity, limited intoresta in, 616. 

'waqf' in, 551. 

Personal law, 33n., 649 aeq. 

Per stirpes, division, in inherituiioo, 903, 917. 921. 926, 
in ‘waqf,’ 637. 

Pious bequests, relative merits of, 734, 794». 

priorities regarding, 794. 

Poison, effect on will of, testator taking, 779»i. 

Policy of law, ‘waqf’ for family, and, 63 In. 

Muhammadan law, 67, 203. 
parentogSb 263. 

polygamy and restraint of marr'ago, 117. 
public. 109, 110. 

Polyandry, not permitted, 117. 

Polygamy how far permitted, 117. 

agreement in restraint of, 118-119. 
restrictions on, 210, 211. 
unrestricted under ‘mutV, 266, 

Polytheist, see nok-musum. 

Poor son maintonanoo by and of, 345, et aeq. legacy for l>rncrit of, 8Ul. 

Pork is oxtra ‘commorcium,’ (for dower), 170. 

Peeseeslon, exclusive by tenant in common, 442. 

whether all heirs in possession of estate necessary parties to creditor's suit, 758. 
dowor, in liou of, 182 e< aeq. 

evidence of transfer considered by P, ('., 429 ill., (2), 426, 427. 

uiiTT {q.v.) completed by, 423 ct atq. 

heir in, possession decree against, 734 n., 747, 764, 757-768. 

of equity of redemption, 442. 

of mortgaged and, 442. 

transfer and change of, 446. 

zamindar’s lands of, 442. 

of assets of deceased by heir, 734n., 754, 765-769. 

WAQff (q.v.) completed by, 541-550, 639. 

Posaeaslon In lieu of dower by widow, 182. 

modes of doing bo, 185, 186. 
luiut be lawfully obtained, 182, 183. 
presumptions relating to it, 18.5, 186. 

PoBltive law, cf. 47ti., 337, 347. 

Posthumous children, parenttigo or (legitimacy) when established, 259 el aeq., 269. 
reservation of inboritauoe, for, 836. 

Posterity, 804n. 

Prayers, husband not saying, no ground for wife refusing access to him, 33Cn. 
Pre-emption, 646 e< aeq., see pbe-emttoic. 

abatement of right on death of pre-emptor, 692, 693. 
absence of pre-emptor, 714 ill. 

Abupurs, pre-emption in, 681 n. 
accrual to property after, 721, 722. 
acquiescence in sale extinguishes the right, 690, 
agent for, 687. 
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Pre-emption — eoiud. 

filterationa in pro-ompted property or in terms of completed contract of sale, 721. 
appeal from decree for, 719. 
application of law of, 40, 649, 666-666. 

persons to whom, 64 7n. 
appurtenance, common, 706n. 

burying ground or chaupal is not, 708. 

'aqar* or land, meaning of, 698. 

.Arabic, all terms of borrowed from, 661 r*. 
assertion or, immediate demand, 647 n. 

pro-emptor, lower in degree, by, 609>i. 
unnecessary in Abupura, 681 n. 
witnesses, essential part of first preliminary, 678a. 
assertion or talab-i-muathibat, 647n., 678, 528, 684, 685 
aunt, claim on behalf of, 683 HI. 
btirgain must be taken in its entiroty, 989, !)01 
bases of the claim, 651 cl nrq., 669 ct aeq., 675n., 684 
booms on neiglibour’s wall does not make co-shares, 711. 

Dehor, law in, 657. 

‘bhai-bond’, interpretation of, 667. 
building without site os subject of, 699 ilL 
leaso do not give tight, 709 tlL 
burying ground common, see appurtenance, 708, 
buyer, 646. 

when co-owner is, whether pre-emption arises, 67.9. 
ceremonies, agent for, 687. 

‘chakdar’, meaning of, 668, 
choice of law, 648, 656-665. 

‘chaupal’ not appurtenance, 708n. 
codification of law, 658. 
computonco to pre-empt, 700. 

compotuidiug of right by pro-emptor, 691, G94, 695. 
compromise, giving rise to, 670 ill. 
conflict of laws, 649, 657-661. 
consideration alienation for, necessary, 669. 
enforced may be, 696. 
for waiving, whether valid, 466«. 
willingness to ijay whole for port of subject, 701 tU, 
contract and general law, 650n., 631, 659n. 
co-ownor or co-sharer entitled to, 702-710. 

priority of, 710-715. 

co-sharers alone can pre-empt in Shafi'i and Shiah law, 703. 
beams on wall do not mnko, 711. 

members of same family, have priority over stranger by contract, 71 In. 
partition severs commimity of interest, 708 ill. 
priority of, 710-715. 

sale by qttaire, of pre-emption arises, 675 ill. 
their rights ‘inter so’, 713. 
widow, Hindu is not, 707 tU. 
wifo of a Muslim is not, 707. 

tosts incimred by pre-emptor refusing to toko possession without decree, 718»i. 

credit, sale on, 723 iU. 

custom, pre-emption by,’ 050, 651, 659. 

contract and law, under, distinguished, 659ra. 
judicialiy rccogiiised, 660n. 

death of original purchaser does not effect right of, 720. 
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l*r«<em p%\on~conid. 

death'illnoss, ‘muhabat’ in, gives rise lo pre-emption, 670 Vt. 
death of pro-emptor whe|^er right uf pro-c.- ption lost by, 692. 
deoree by pro-emptor of lower degree form of, C92 iU., 718-719- 
vests land in pre-emptor prior to potwObsion, 720n. 
defined, 646, 725. 

degrees in right of co-sharrr, pui-iicipatuj and neighboiu', respectively, 702 et seq, 
delay in claiming, 678, 682, tU. (2), ((86-687. 

in payment by pro-emptor cUmss not affect, 681. 
caused by reading letter, 6S2 iH. 
vitiates ceremonies, 462 ilU, 677-6^0. 
demand or ‘talafa-i-ishhnd* (^.r. ) esBeiuials of, form c«, 678, C82/(. 

in prest nco of Heller idtor Ijayer lakji, possession, 679»t. 
land cii any part of, valid, 679«. 
iil>ee;/ie form, none necessmy, 682/i. 
w''>neKses, when same as at assertion, 682n. 
dispositions by original buyer may be avoided by pre-ernptor, 720, 723. 
deterioration in pre-emptofl proiwrty, 721. 

dwelling house, salt, of, v ithout sale of site, gives rise to, 074 ill. 
devices for evading, 723, 724. 

fictitious prico tvs, 724. 
gift as, 724. 

‘hiba bil’iwaz’ as, 724. 

IVlahmood J. on, 724. 

‘sadaqa’ as, 724. 

strip of land, leaving unsold, 725. 
dower, transfer in lieu of, subject to pro-empUou, 071. 
domicile, effect of, 657n. 

*ek-jaddi’, interpretation of, 667. 
enforcement, or ‘talab-i-khusumat,’ q.v. 
executor pre-empting, 710. 

execution of decree for, the pre-omptor need not then bo owner of the adjoining 
land, 704?t. 

execution sale, 600, 691 iff. 
extinction of right of, 677, 690, 691. 
extinguished how, 690-697. 
feeble, right of pro-omption is, 724. 
fictitious price, as device for evading, 724. 
forfeiture of right, 677, 690-697. 

German law, 069. 

gift, as device for evading, 724. 

rovocatiou of, does not give rise to, 490 iff., 707 iff. 

Oujrat, law in, 667. 

‘haqqiyat’, meaning of, 667. 

‘bait,’ meaning of, 698. 

‘hiba bil’iwa*’ as device for evading, 724. 

I£ndu law no tonn derived from, 601a. 

Hindu sale by, no pre-emption arises, 664 iff. 

to, qwnre whether pre-eniption arises, 601 1 /{. 

‘hissadar* meaning of, 667. 


‘hissadoran-abikmi, 667. 

immediate demand, see assertion, 047«. 

improvements in pre-empted property, 722. 

indivisible property not subject to pre-emption (Sliatl-i-law), 6 

‘intiqual*, meauing of, 667, 670. 

irrigation from same well, does not make ‘khalit,’ 708, 712 iff. 


6S 
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joint pre-emptor, 646^ 713> 714. 
joint pvirohomn and joint sellers, 702. 
justice^ equity and good conscience, 659. 

justice, equity and good conscience, pre-emption enforced under, 40, 657. 

‘karibi* meaning of, 667. 

karib wa-khandani, meaning of, 668. 

*khalit*=mixed with, 712, 702, 704, 708. 

irrigation from same well does not make, 708 ill. 

Khandesh, law in, 660. 

land, or "aqar,* meaning of, 698. 

alterations in, after it is pre-empted, 720. 
or pre-empted property, 646. 
several plots of, sold together, 699. 
largo estates, why no right of pre-emption to neighbours in, 71 1». 
law of, pre-emption whether a part of Muslim religious usage, 652. 
lease for when building, does not give right, 676, 709 Ul. 
preferential claim to, 676w. 

letter, delay caused by reading to end, before assertion, wlicther fatal to, 682 ill. 
Limitation Act, and, 679/t. 
limitation of suits, 680. 

for minors and lunatics, 687, 7 la 

loss of right by pre-emptor acting as agent for seller, not buyer, 691, ill. 

agreeing to cultivate land, 691 *U- 

claiming to pre-empt portion only, 700 ill., 701 iU., 715 ill. 
partitioning 709 ill., 707, 712. 

rofutdng offer of seller to sell to pro-omptor, 694 iU. 
soiling his own sharo of land, 708 ill. 

Madras, pre-emption not x-ocognised in, 669. 

Malabar, 667, 668. 

manager of Court of Wards on bohoU of minor, 687. 
mesne profits, 716. 

misjoinder by adding os co-plaintiff one who has no claim, fatal, 691 xt. 
minor’s right lost by acquiescence of guartUan in sale, ’JlOii., 687, 
minor, sole of land of, 701 ilL 
minor pre-einptiou on behalf of, 310, 687. 

misinformation — (affecting waiver), as to buyer, identity of, 694 ill. 

considerution, 690 iff. 
land, quantity of, 695 iff. 
price, 696 ill. 

waiver based on, misinformation, 694. 
mortgage of land by pro-emptor after enforcing, 718». 

in execution of pre-emptors’ share pending suit, 708 ill, 1. 
payable by pre-emptor, 718 iU. 

prior mortgage by pre-emptor does not affect Iris right, 704n. 

‘muhabat’ in death-illness gives rise to pre-emption, 670 ill 
‘mutawalli’ cannot pre-empt, 707. 
movables, not subject of, 698 tff. 

neighbours have no right of under Shiah law, 664 ill, 698. 

owners of upper and lower stories of a house are merely, 699, 711-712. 
tight of, 648n. 

who cannot claim, viz,, mere tenants, 705n., of. 727. 
non-Muslims, and pre-emption, 666. 
notice of sale, to pre-emptor, moral duty to give, 666. 
offer of selling to pre-emptor if refused, bars right to pre-empt, 604 UL 
omission to claim, 690. 



INDEX AND DLOSSARY 


1007 


tiptlon — eontd. 

option of ro-piirohase between pro-emptore. effect of, 703». 
of sale or purchase, 708. 

if buyer has reserved option, pre-emption arises, 674. 
option if seller has reserved, pre-emption does not arise, 374. 

‘pardanashin’ on behalf of. 683 til. 

partial pre-emption not allowed, 699, 715. 

partner, right of, 648n., 704 ; sec co-sharra above. 

XMurtidpator in appendages. 704. 
partition imperfect, 679n., 7O0ii.. 

of property, not groiuid for. 669. 

perfect, destroys right of oo-Hharor, not impel ffsst, 706»*. 
severs co-ownership, 708, 711. 

‘pattidar*. 668. 
pattidari estates, 655. 

personal law, pro-eraptor’s. miis*^ include law of pre-emption, 649, 663-666. 
personal, not territorial right, 660. 

persons governed by law of, in British India, 647n., 047-049, 061 n. 
plaint, error in describing subjoot of, 699n. 

claim may be baaed on contract, or mvitom or law, 652. 
must aver willingness to pay price, 6Hln. 
plaintiff, one having no right being joined as, 691n. 
plotting out subject, 699, 700. 
possession, delivery of. to pro-einptor. 719. 
pre-empted property, 646, 696-702. 
pre-omptor; see fab-rmptoa. 
preferential claim to lease, 675;i. 

preliminary ceremonies, whether necessary when pre-emption based on custom, 681»i. 

first ceremony or ‘talnb-i-muathibat* called “ assertion ’* or “ immediate 
demand,” 678. 

second ceremony or ‘ talab-i-iahhad,’ i.e., " demand with witnesses ” or 
demand, ” 678. 

third ceremony or enforcement by suit^ 679. 
preliminary ceremonies, 677-679, 

agent making, 678, 687, el seq., see under 'talaV below, 687. 
delay in making, 677-687. 
necessity under 'wajib-ul’arz’, 653, 650. 
strict proof of, 685. 
when under custom, 68 1. 
presumptions^ 000. 
price, abatement of, 721. 

appellant need not pay before apixsaling, 681. 

ascertainment of true, 672, 090. 

court, payment into, completes transfer, 719. 

disputes relating to, 

evidence of real, 683 ill., 3. 

fictitious, 638 »«.. (6) (8). 

higher, purchaser agreeing to pay, does not affect right of, 720n. 
knowledge of, by pre-omptor, 680. 

offer to pay real, if nominal price is-suapected, 680, 681. 
offer to pay must be made in plaint. 08 In. 
ostenrible, alleged to be false, 692 ill., 3. 

specific, offer to give, not valid, vinlesa the real price offered, 683 i&L. OL 
tender wlien necessary, 4.56, 680, 681, 682. 
private way and street, 711 iH. 
priority in right of pre-emption, 710-712. 
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Pre>emptlon — conud. 

priority of co-sharer of same family over strangeri 71 In. 
probate and, 693. 
procedure in exercising. 677. 
proof, strict, of forms, 685. 

property with respect to whirli it arises, 646, 698, 699. 
purchaser or buyer, 437, 063, 66.*). 

public way, persons rising same, are not ‘klialit’s,* 706. 

‘puttidari’ estates, 655. 

‘qimat’ meaning of, 668. 
rahn, meaning of, 668. 

reason for necessity of promptness of assertion, 724. 

recognising, pre-emption, 649, 67 5n., 69Gn. 
refusal of pro-emptor to take possession of land. 718». 
registration, whether sale-deed must bo registered for right arising, 073. 
religious usage, pre-emption enforced as, 658. 

relinquishment of right of pre-emption, see “waiver,” “extinction ” aliove. 
right of pre-emption : arises when. 672. 

forfeited when, 677. 

its basis and reason, 651 aeq., 66S) vt asq., 675n., 684. 
rival suits, 602 iU., 715 iU. 

Homan law and, 659. 

‘sadaqa' as device for evading, 724. 
sale, 647, 668. 669, 670. 
benami, 674. 
completion of, 672, 073. 
dower, when ranks as sale, 069-671. 

'hiba ba shart ul dwaa’ is sale, 465, 660. 

‘hiba bil dwaz’ not sale, 465, 069. 

lease does not ^vo rise to pro-omption, 675. 

mortgage when regarded as sale, 674. 

registration of sale. 872, 673. 

terms of sale bind pro-emptor, 689. 

when on credit, 680, 723. 

voluntary sale by pre-emptor may amount to waiver, 708n. 
seller, Hindu, 622, 664. 
servient heritage, 706. 
separate bargain, 700n. 
several lands sold together, 099. 

Shafi’i law, 702, see personal law above, 649. 

Shiah law, 650, 680, 703, see personal law above. 

and Sunni law question as to applicability of, 664n. 

'shikmi show kayan’ meaning of, 668. 
site, excluaon of, from subject, 699 HU 
splitting up, subject of, 699, 700. 
status of parties, 663-660. 
statutory, in Punjab and Oudh, 725-729. 

stories, owners of upper and lower, are neighbours, 609u., 711, 712. 

ownership of one of several, 711. 
strict proof of forma, 685. . 
street and private way, 711. 
stranger, or pre-emption who is, 709. 

joining pro emptor as co-purohaaer, 677, 692. 
strip, leaving unsold as device for evading, 724, 
subject of pre-emption ; land, 646, 697-702. 

error in describing, 699n. 
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Pre-emption — concld. 

subject of prc-omption : indivisiblo property, .'540. 

movoableenot subject, 646, 696 
several lands sold to^^ether, 699. 
suit by prior pre-oinptor, 692 iU. 

suit for part only of land, is waiver as to -vst, 690n. 

suit for, must comp rise whole property, 699 

suits, rival, 602 ill, 715 *«. 

surrondor of, soo waivor, below 

‘talab-i-ish had’, 679n., 682, 685. 

talab-i-‘khu8umat’, 679, 6s2. 

‘talab-i-ish had’ or ‘inuatlubal . 677, 68w df. (1), 684. 

prooi of. 686. 

talab-i-‘tarnlik,’ see ‘talsh-i-khusumat.’ 
talab-i-‘taqrit,’ soo ‘talab-i-ish ha<l ’ 
tenants not entitled to pre-empt 705a 
thoroughfare, 71 In. 

persona using same, are not ‘khabts’, 704 m. 

transfer in respect to which pre-emption" at ises, see “sals.’* 

trees and land on which they stand, 727. 

trees as subject, 698, ill. 

except under, Punjab Laws Act, 727. 

terms of pre-emption all Arabic, 661«. 

vendee, see ‘ buyer ’ above. 

vicinage, see ‘ noighboui- ’ above. 

water, right to discharge, 7Un. 

watering, right of, as common appurtenance, 71 In. 

waiver of pre-emption, 690n., 694, 695. 

‘ wajib.ul.'ars ’ defined, 647n. 

claim of pre-emption under, 660. 

construction of, 166. 

distinctive features of, 664. 

evidentiary value of, 648 m. 

facility, for pre-emption under, 654. 

falls under head either of contract or custom, 653, 054. 

minor may be precluded under, 687. 

mortgages, pre-emption allowed on, 654. 

Muhammadan law and. 661, 652, 655-656. 
origin of, 647 653. 
record of rights, 647, 648, 663-6.56. 
rights under, ami under general law, 655, 668. 
stipulations contained in, 653. 
words interpreted Hi, 668 
way, private, 711. 

right of, as common appurtenance, 711. 

‘ waqf,’ ‘mutawalli’ of, has no right of, 707 iU. 
well, irrigation from samo does nob make, 'khalit#’, 708 ill. 
wella fire-cmption to co-sharers in, under ‘chakdari’ tenure, 729. 
widow, Hindu, when co-sharer, 707 Hi. 
wife, not co-sharer, 707. 
witnesses to ‘ talab-i-ish had,’ 678, 
zamindari, in, pre-emption, 703n. 
pra-emptor, absence of, 714 ill, see Piut-XMrriow. 

benefit of abatement of price to, 721, 

cannot claim as to part only if hia right extends to whole, 699-714. 
classes of, three, 702-700. 
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Pre-emptor — coiicld. 

compotitiuu aiiiuiig, 710-713. 

compromising with buyer loses right by, 61)0, 097. 

credit allowed to buyer, 723. 

death, of, whether riglit lost on, 692. 

decree in favour of, enures against nssigneo of buyer, 720. 
equal in degree, 046, 71.3, 714. 

formalities must bo observed by, 677 cl scq., or by agon) , 687. 
having right to part only of subject of salo, see joint pro-oinptors, 714. 
minor may have right exorcised by guardian, 710. 
mortgage, liability for, 716 iU. 

must pay price of that which ho pre-empts, 646, 681-683, 719. 
non-Muslim, 649, 663, 664, 665, 720. 
ordinary purchaser and, 049. 

ownership of pre-ompt“d land from what date acquiifd, 714-717. 

{laymout by, when due, 71.'», cf. 680-682. 
poraonal law of, G63-(>65, 017, 650, 600. 

{iroaence at salo and congratulating buyer duos nut uifoct liis right in >Sliiali 
law, 080a. 

priority having, 647, 710-712. 
refusing to take possession, 718/1. 
sale terms, bound by, 689. 

Shiah, 664/1. 

suit, see phe-emption s v. suit 
tender of price by, 681-683. 

Prsgnanoyi term of, 263, 264, 267. 

Pregnant wife, ‘’iddat’ of, 131. 

maintenance of, 337. 

pregnant widow, maintenance of, 336. 

reservation of inheritance lor unborn cliild, 836, 837, 907. 

Pre-lelamlc Law, see customs, inheritancii. 

Present to wife, 177, soo ‘mit’at.’ 

Presumptions, 42-45; adult Tfindii heir ropresente minor in ^uil, 753/t. 
agreed dower equal to proiier <lowor, 190. 
completion of gift from oeknowledgment, 45.5. 

eunsmnination of divorced wife’s marriage with other husband, 137. 

custom of, prc-oinptioii exists in villages under Punjab and Oudh Laws .Vets, 725. 

divoi-ce following projK/sal of *khul,’ 241. 

husband's second marriage and, 1.58, cf. 227. 

expiation after ‘zihar,’ 244, cl sci/. 

first mentioned bequest is earlier. 

generally, in, Muhammadan law, 42, 43, 44. 

husband’s intention to give option to his wife to liivoreo iierself, 222. 
law of succession: two bequests of 1,3, tho latter revokes tho forhier, 795. 
lawful jiosscssion of husband’s projTorty by widow in lieu of dower, 182. 
legitimacy, 122, 206. 

marriage, proof and presumption of, 156. 
parentage, 268, 267, 273, (from treatment) 268, 371. 
portion of dower which is prompt, 193. 
pre-emption, relating to, 650-653, 726. 
puberty of, 98. 

revocation of divorce, 227, cf. 101. 

testator knows rule of bequeatliablo third, 795/i. 

unduo familiarity from statement, 117. 

‘waqf* is perpetual, 670. 

‘wajib-ul-ar'4’ prcsuiuptiuus relating to, 650, 
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Presumptiva heir, (loflnod, 322. 

cannot avoid gifta, 405. 

not oo-sharor tor pro-ompfinn. To."?. 

Price, tender ot Ijy pre; oniptor, 681, 683. 

Primogeniture, eiistom c.f, 66, ef. yl7. 

Priority, .soe (he various hoa<ls under wh.el. pnou.v -i ..ghts is to oonsidored. 
Probate, 693, 730, 743. 

definition of proliate, 730 
effect of, 744. 

grant to non-Muslim executor, 713 74 1 
joint-executors, prolxile ,42. 7i.l 
non- Muslim Gxct\itor. to, 7 43. 

or other foi-ensio r«>eogiuti.>n unn.-e.~.s,iry .^-epr for r.*e.,.-erv of debt. 7 t8-74:i. 
oral will, of, 743. 

preeludes grant nf i'i<r(ifie,iin 710, 711 
pro-omplion mid, 693. 

refused, cannot Ix) to exiv-nior, <'\ee; it if i,e ts inmor or lunatie, 74.7. 
right to obtaiu, imonty in, 74.'». , 

unneeeasary (evept for ri'cincry of debt). 7.!S. 
where will obtaiiieil by undue iiiriuenee, 744 iU. 

Probate and Administration Act, (iO.l, 731, 7 .-,i. 

Procedure in Qur/i's eourt, t4n., 48. 

in pit' empliou huit, 677. 

‘naqf,’ for enforeing. ,772. 

Produce and ‘corpus,’ 384, 467-460, 579. 
bequest of (iroduee, 791, 
m regard to sliarea, ivs subjiHa of worjf,’ i)7‘*, 
ntsei valion of, with gift of ‘corpus’ valid, 384. 

Profits, wlun-e buyer to n>eoive, niid wher .3 pi-e-einptor, 718, 
rents and, of pre-empted pro|)<H’(y, 716. 

Prohibited degrees for MtnniMiK. (y.a.) ll.j 322. 

guardian of f«>iniilo must lie witliin, 290. 
maintenance only duo if person is within, 356. 
revocation of gift barre<.l between parlies within, 480. 

Promise, duty to perform Quran on, 771, 472, 173, 482, .513 
to marry, effect of, damages, 167. 

Promissory note, gift of, with reservation of income, 430, -442. 

Prompt dower (‘mahr-ul-mu’ajiar), 174, sec noxtna. 

Pronouncement of dlvoroe. 200, see Ttntq. 

Proof of eustoms, 60, soo rnEauMi*TioKa. 
marriage, 156, H siq. 

‘talab-i-mnathibat,’ 68.5. 

Proper dower (‘mivlir-ul-mithl') si»»i m.wKK, 173, 177 
Prophets' standard departid from, 9 
Property, au.vRDiANsmp (i/.v.) of, 279. 

liable for maintenance, 329. 
movable and immov.\bi.k, {q.v.) 

Prophet (Muhammad), 2, 202, 21.3, 830, cl paiuhn. 

Propriety, see unduk vamiijvrity. 

Proselyte, see convert. 

Proposal, soo DEcr..\R\TioN 
Prostitution, custom of, invalid, 67». 
puberty, ascertainment of, 98, 106. 

attainment of, necessary for ‘zihar,’ 243n. 

being, mutawiUli, 607. 

competence to bo guardian for marriage, 144 
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Puberty— eonrW. 

»ttBinrnent of, necessary for competmoe to marry, lOS, 108, 107, 197. 

matrimonial intercourse, 103, 106. 
pronouncing divorce, 206, gift, 395. 

‘waqf,’ 641. 

wife’s right to maintenance arising, OSl-SS.l, 

Puberty, option of, 162'1S.5, see MAnHiAUB. 

Publlo polloy ! sea folioy. 

Publlo purpose in 'waqf ; see charity. 

Publlo treasury rschkat to {q.v.). 

Punjab, Court of Wards, 300. 

customary law, 61, 64. 
pre-emption in, 73S. 

Punjab Oourts Act, 741r>. 

Punjab Laws Aot, IV. of 1872, 300, 725, e( M9. 

Purehaee, by father in name of son, 458, 706. 
guardian, 308, 310, 311. 
mother, 296, 207, 75.3-755, 764, 778, 776. 
single heir, 763-766, 764, 773, 776. 
giving rise to prb-khptioh q.v., ». v. sale. 

Purohaee money in fru-rmption {q.v., a.v. prioe) 

Purdah, husband may enforce on wife, 108. 

Pure gilt distinguished from conditional, 370-372, 387 
Purneah, pre-emption in, 657n. 

Putteadaree Eatatee, pRE-RumoN {q.v.) in, OM.seepATn. 

Qubul,* 03n. 

Qarabat’, 633, 633n. 

Qaelm (Imam), 34. 

‘Qayyim,’ 623n., 626 ill, see waqf t . v. ‘mntawalli.’ 

‘QazI Khan,’ 80. 

<Qazl ’: see oovrt. Acts relating to Qatis in British India, 102, 103. 
distinct from Mujtahid, 27, 
jurisdiction, 73. 
guardian for marriage^ 144- 
powers and functions of, 26, 27, 42, 72, 290m. 
presence of, at marriage, 102. 
there is none now in British India, 027it. 

Qlyae’, 20, 21. 22. 

Quasl-guardlans of marriage, their option to avoid (unequal) marriage, 166. 

Quasi- Muhammadans for pre-bmptioh {q,v.), i. a, persona subject to pre-emption, 647-640. 
Questions relating to religion, when within jurisdiction of Civil Courts, 49, 60. 

Quran, adoption on, 272. 

cited; (I or fatiha) 684,— (II., 1) 3,— (11., 130) 4,— (II., 172), 7, .3, 473, 482, 613«.,— (II 
179) 7,— (II., 220) 309,— (II., 221) 279n..— (IV.. 1) 7,— (IV.. 8) 279,— (IV.. 9) 279n.,— (IV ’ 
64-65) 272,— (IV., 162) 279«.,— (V., 105) 807,— (VI., 9,) 18 (VI, 69,) 18, 125,— (VI 69) 
18,— (VTIL, 73) 272,— (XXXIII., 4) 246/i.,— (XCIII ), .309. 
code, Quran is not, 3. 
commentaries on, 76 
construction or interpretation of, 70. 
not the beginning of Muhammadan law, 2. 
different from tradition, 13. 

‘Qurbat,’ (Kiirbat) = approach to (Jod, 378, 484, 492, 646-548, 660, 693, 608. 

‘Radd’= sending back, or return ( 7.11,) 

Radd-ul-Mukhtar, 81, 
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Ratal, Sud teacher, S38 ili, 

Rataldln,’ 641. 

‘Rahm,’ = womb, relationahip (other lliaii that of agnatps). 486, 882/j. 

‘Rahn,’ = pledge or mortgage, ia Muhammadan law, 410. 

‘RaJ'l’ (or revocable) <livorce, 206. 

Ratak,’ 253n. 

Ratification of pfts originally made by minor don.u, o.. attaining najoiity, riSdn. 

marriage contracted by an tuianthnrised agent. 1 *2. 

Raballlous wife, chastisement of, 108. 

has no maintenance, 352. 330. 

Racalvar, appointment of, 749n.. 777 
Recognition, forensic, see ADMiNiaraATio-r 
Raoonolllation of husband and wife by arlut ratio. i, 166. 

Rafraotory wife ; see nashiza, BKBKLLion.s wifk. 

Rafuaal of conjugal righta by wife to enforce payraciit of .lower, 180. 181. 

Ragiatratlon of declaration of gift, does not take place of <le!ivery of possession, 434. 
not necessary. 372, 37‘’ 
marriage contract, l02. 

sale-deed, whether necessary for pre-emption arising, 67.3. 

Ralaaaa hy wife of dower, 176-178. 

maintenance, 340 

of righta that have not accrued. 414 

‘ spos successionis,’ 410, ft feq., 771, §36. see ‘ spas aticcKSSiONis ’ 

Rallgion .- seoisnAM and law, 29, 33Ua 

of parties contracting ‘muta,' 112. 
see MAnBiAOB, t.v., prohibition, 137. 

Rallgloua, purpose, ‘waqf’ for, official trustee cannot be ‘inutawalU’ of, '>07 
rights or status, 49. 
usage or institution, 49, 60. 
community, minority, rights of, 592, 693 
Endowments Act XX. of 1863, 644n. 

Ralinquiahmant of inheritance, in life-time motive, 47, 492, 632, ROln., 593. of the proposilu 
whether valid, 410, 771, 836. 

Rs-marriaga of divorced parties with each other in England, 216>i 

wife or widow to same or another husband, 128-137. 

Removal of guardian by court, 316. 

‘mutawalli’, 632, 617, 618 
Remuneration to executor, 364. 

guardian, 8. 364. 

‘mutawalli,’ 619. 

mother of child for nursing it, 347, 

Rant, receipt of, as possession, 442. 

Renta, bequest of, 81 1 »B. 

not included in ‘debt’ for necessity of forensic recognition, 739. 
receipt of, by donee as transfer of possession, 441, 442. 

Repairs of ‘waqf’ property, first charge on income, 664. 

neglect by ‘mutawolh’, ground, for removid, 817. 

Repute and co-habitation raising presumption of marriage, 156. 

Representation, principle of, in inheritance, 838, et atq. 

recognised amongst the nearest, 916, tt teq. 

Representatives, see admimistbaxion nBvontprioN. 

executors ‘de son tort' as, 750. 
of deceased Muslim, 732-734. 
true representative, necessity for, 748-777. 

Repudiation, see divobob s.v. talaq. 

Reservation of income, in gift of corpus, valid, 384, 385. 
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Residence, inoludod in maintenance, 334m., or sukna. Sill, «ee oifts x.r. limited interests. 

Residuary, see iNHEniTANCK. 

Responsibility, for possession of invniiil p:ift, 3SI 

Restitution of conjugal rights, defenee to suit f,ir, itM 

'li'jin’ or V.ilinr’ u.s dofeiiee, Hij 
limitutioii to hint, !«."», of, 241. 

suit for, by wife after ‘zihar’ by husband, I (>.'), 244. 
procedure in such suit, 24C. 
refusal by Court, 250. 

Restraint on alienation, void, 734 ill . 374 ill 
of ward by guardian, 307. 
wife by husband, 107. 

effect on mnintenniice. 331. 

Restrictions, ns to time or place, in divorce. 2t)5. 
on alienation, 374 ^/l., 734. 
minor’s movoment.s, 307. 
wife’s movements, 107-109. 

Retirement, seo vamd, hetibembnt, 117, 131, 131m., 135, l.'iO, M>0, 17S. 

Retraction : see KEVoexTroN. 

Return, (see 'i\v \x) for gift, 460. 

acceptance of by original donor, 475. 

not necessary, 474, 479. 
before gift, 477. 
completion of, 473-476. 
confusion of ideas relating to, 476 
contract as, 408. 
declaration and acceptance, 474. 
donor 1 o must be. 477 
dower as, 407. ill. 
irrevocability of gift after, 480. 
legal incidents of, like those of .gift, 482. 
marriage as, 473. 
obligation, none to make, 478, 482 
part of gift, as, 400, 408, 478. 

subject of gift as return, 40G, 408. 478. 
possession of, 47.5, 470, 477 
produce as, 469-471. 
release as, 474. 

must bo to donor, 477. 
stipulation for, in gift, 470, 472. 
stranger making or receiving, 477, 478. 
subject of, 466. 

subsequent to gift, law applicable, 474. 
thinl jMirty making, 477. 

receiving, 478. 

transfer of possession subsequent to gift, 47 4. 
unlawful stipulation for, avoids gift, 483. 

OP ‘radd’, see inheritance. 

Revoraal, see a.v. revocation under ijivorce, oift, marrtaok rkvocatton, waqf, etc. - 
Revocablllty of voluntary transnet ions, 485 
Revocable or voluntary transactions, 377n. 

Revocation of divorce, 203, 227. 

‘Khul,’ 230. 

‘gift,’ 484, Ft aeq. 

‘hubs’ or limited grant, ft! 7. 

‘waqf 632, 658. 
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Revocation of will, 812. 

Rights, civil adjudication of, 40. 

Hlj’ at’ or REVOCATION, q.V. 

‘RIJaat,’ revocation, q.v., under divorce, uift, aUKRivuE, . ..vocation, wa^f. 

‘Rikba’ 800 ru«»a. 

Ritual, change of by Sunni from onu sect to another, 
in moiiques, (540. 

Rlwayat, seo tradition 
Rlza (Imam). 34. 

Roman law, 1()8r., 277, 32.3, 770/1. , 80-3, 01 li, j i/«s6,,r 
‘Rookba’ : aeo RUqua. 

'Ruba,’ mansion, 008. 

Ruling power aa guardian, 205 tl/. 

‘Ruqba,* 375, soo out a.«. ‘ruqba,’ 107. 504 308, 5i I 

‘Sabi’ (‘subuu,’) 330/i. 

‘Sadaqa,’ 3(>5r., 492, diMinguish-d iroiii nd/a’ and ■)>ndiVA’, 102. .301». 

‘waqf’ compared to, 102/j., 535/i. 

‘Sadka,’ seo ‘sadaq.\’ 

‘8aham’=8haro, 809 lU. 

‘8ahlh’=truo. 7G, 818)i. 

‘Saint,’ tomb of, as object of 'waqf,’ 001. 

‘8aJJadanashln'=scated on oarjict (of (traycr, fur procodonce), .>'23, 812. 
minor as, 11 1, 008. 

Sale, soo rRK-K.HPTioN, gift, when eoa~ututcs aide, 181. 

of right to divorce, 207, til 
‘Sam’at,’ uominal dowers, 1 73a. 

‘8anad’=patent, or warrant. 

‘8anad-i-waqf,’ (Ilia. 

Sanction of court, (/. l \ * 

‘8arar=:man.siou, palace, mn, 020 til. 

Sauri, 16, 34. 

Schools of Jaw, 12, 31 ct seq, 

Sunni’s liberty to adopt any of the four, 50, 32. 

Ssclusion of wife, 101, 332, sec UEsrRAiNr, i*.vnD.vii. 

Sscond marriage, rendering tii-sl marriago vonl ipw/ucte, agrocment to thatoffc' t, 210. 

wife, husband agreeing not to mair>, 118-119. 

Sects 111 Islam, 31, 32. 

ddl'erences in same sect. Courts’ docisioiia upon, 64, 592 
dissident ineiiiboia ut a sect, 369, 591 
seuossiun from a sect, 51, 570, 591. 

Seisin, BOO POSSESSION. 

Semblance of right, 88, 200 r., 33i/<. 

‘ ^eral ’ ‘wmif’ for, 200 ill. • 

Services, as subject of ‘mahr’ 17U. 

“iwoz,’ 102/1. 

Settlement, seo ‘waqf.’ 

Sexual, INTERCOURSE, (7. e.) 88, 103, 100. 

‘8ha‘’=loavi(ig undivided, 417/». 

*8hadl’=rejoicing, 03it. 

’Shaffa’ (pro-oinplion). .see pre-emption. 

‘Shafi'rrpro-omptor. 

Shafl’l, 1(5, 32, 34, et passim, his system agrees on many points with Shiah law, 789/1. 

‘Shaikh’ Muhammad-al Hasan ibn Ah Abu Ju'far al Tusi auirhor of ‘Mabsut’ 488n., 693/t. 
Sharera, seo inueiutance. 

Sharea in compauios, ‘waqf’ of, 574, 577. 
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SharM. — nonid. 

gift of, 417 M,., in ewtate. see imkhsitamok, «.v. share, 
not obligation, but ownership, 579re. 
waqf’ of, 674, 677. 

8harh-al-Viqayah, 79. 

*8harl’at', 6.52. 

‘Sharik’, in PiiK-iiMmuN, q.v., s-v., oo-shareiv, 47ft, 702, 709, 71*. 

‘8hart’=8tipulalioii. 

8haaa, see shiah. 

8heilkh, t.e., author of Mahmid, 202n 
8hlah schools of law, 51, :)3, 33. 

recognition of Shiah law in Cotirts, 64. 

‘8hlghar,’ conspiracy, 171a. 

‘8hoofa,* (‘shufa’), wishing to add a neighbour’s estate to one's ewn, pRs-KMri'iON, <jf.v. 

‘8hUt’a’, FRK-EtgiTION (q.v.). 

‘8hufl’ (shall’ )=pre-einptor. 

8lnful, or ‘bad’i’ divorce, 205. 214, 216, 218. 

Sister, uiJAUDiANSHir (<i v ) right to, 282, 2H5. 

iNHaRiTAMOK, {q.v.) Sunni law, 872, 873, 933. 

as sharer, 856, 873. 
residuary, 863, 873. 

Shiah law, 912, 919, 929, 937. 

mairiage prohibited with wife’s sister in conjunetion with wife, 117-118. 

Sister’s children, soo coxiOATURAn rui.a’I'iunb. 

Sits of house in pre-emption, 698, 099. 

Slavery, Indian, Act V. of 1843, 48. 

Slaves, Act abolishing, 48, 49. 

emancipation of as oxjjiatiou for ‘zihar,’ 244. 

must bo fed with the same food, and clothed with the same clothes, as the master, 345. 
Small Oausss Court Act XIV. of 1882 and IX of 1887, 612». 

Social inferiority of husband, dissolution of marriage for, 154, 156. 

Son, marriage of minor, 146, 162. 
guardianship, 140, 152. 
inheritance, soo inhbritancr. 
maintenance of and by, 347-348, 352-356. 

‘Sonna’ soo tradition. 

Sooflan as Sauri (Ttnam), 34. 

Sources of Miihamniailan law;, soo uuran, traditions, ijma’ qiyas, istisdah, iutihsan, ijtihad. 
Specified individuals, ‘ Waqf ’ for, 618 

‘Spes sucoeseion's cannot bo transferred or released, 410, 411, 771, 836. 

Spiritual teachers (sajjadanashin, q.v.), 384, 623, 612. 

Standard laid down by Prophet not kept up, 9. 

State, escheat to, 588 tU., 902, 936i , 

Status of husband and wife, kquality (q.v.), 105, 164, 155. 

Stipulation in a gift, 464, 482. 

‘hiba ba shart ul iwoz’, 328. 
unlawful, 483. 
in marriage, 104.112. 

Step-relations, see quabdianbuif, 284, 285, see maintbkahcb, (s.v. eollaterals), mabriaoe, 
(t.v. prohibitiooB by affinity). 

‘Subee,’ 330n. 

Subject of dower or ‘mabr.’ 170-171. 
gift, 402. 
pre-emption, 697. 

‘waqf,’ 573. 

Subsorlptiens voluntary, when recoverable. 383. 

Subsequent to deoiaration of gift, acta, 369, 387 
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Suooesalon, application and operation of law of, 33. 

oustom, may be put an end to or discontinued, 61. 

Aot X. of 1885, 734n., 753 m., 774«., SOOm., 803n, 806»., 809 m., 81 In., 812n. 
Oertiricatea Act VII of 1889, 735, 493n. 

Vn. of 1889, 740, et arq. 

XXVII. of 1800, 736, 712n. 

certificate, necessary for recovery of debt, 738, 739. 
(Property Protection Aot) XIX of 1841. 776n. 

Suooeeeor, see gift, niavoiiUnoK, iNHBRiTANri?; hbibs, sschbat, T^nivsnsM. moatrk. 
limited interests, 510. 
to* mutawalliship', 010-610. 

executorship, 733. 
what law governs, 53. 

by oontraot, see guabmanship, ivnERrrANOw. 

‘Sudukah,’ seo ‘sadaqa’. 

Suckle child, mother’s refusal to inflicts of right of custody, 112, 293n. 

Suckling, 112, 121, 126, 236. 347. 

Suicide by testator, effect on will, 779. 

‘ Sul Jurle', person not, 276, see MtNOBrrv; for marbiagb, (q.v.), 07. 

Suit, civil, involving religious rights or questions, 49, see df.rbke. 
limitation for dower suit, 174n. 

pre-emption suit for, survival of right to representatives, 679, 680, 700, 704. 
abatement by death, 693. 
decree in pre-emption suit, 718. 

’woqf relating to, 572, 573 (leave for). 

* Sukna,* 375, 511, see gifts, a.v. limited, interest. 

’ Summary see table. 

* Sumut*. see ’sam’at '. 

* Sunna ’, see traditions. 

' Sunni = according to the ’sunna.’ 

Sunni Bohraa of Qujrat governed by Hindu law of succession, 60. 

Sohoola of law, 31, 32 liberty to adopt any, 56, 641. 

Superintendent of waqf q.v,, «.v. ’mutawalli’. 

Superstitious uses, 509, see tslam, objects opposed to. 

Survivor of several executors, powers of, 733. 

Survivorship amongst executors, 733. 

guardians, 306. 

joint donees of gift, 39.3. 

legatees, 804. 

‘Syaba’ = ’thaw aba’ (g.v.), 326 m. 

Sylhst, pre-emption in, 657n. 

Symbolical possession of gift, 443. 

Tables or summary statements, referring to — 
amoimt of dower due, 178. 
classification of divorces, 200 et aeq. 
decrees in suits against some but not all hdrs^ 746-748. 
enactments applying Muhammadan law, table of, follows p- 34. 
effects of revocation of gift, 490. 
guardianship Sunni and Shitdi law, 286-287. 

’hiba’ ’hiba bil’iwaz’ and ‘hiba ba’ shart ul’iwaz,’ 366. 
inheritance, alternative groups of heirs, 880. 

modes of succession, 838. 
daughters, summacy of rights of, 669. 

deeoendants, showing residuariea sharers snd distant kindred, 869. 
distant kindred, classified, 881, 
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inharitanoe, distant kindred, order of priority, 885. 

uncles and aunts, 888. 
double relationship, 034. 
females, right of. to be residuaries, 865. 
grandparents, 854, (Shiah law), 929. 

with brotliors and sisters, 930. 
half-blood relationship, 886. 
increase and return (Shiah law), 922. 

maternal and paternal uncles and aunts (Shiah law), 933. 
nephews and nieces (Stuuu law), 896. 

paternal and maternal uncles end aunts and their descenilants, 898. 

priority amongst females to be sharers, 873. 

principles of, in Shiah law, 910. 

cpiaiitum of interest taken by sharers, 82.'i. 

t^iranic rights, principles of, 839-840. 

residuaries in order of priority, 864. 

return, effect of rules as to, (Sunni law), 879. 

sharers and residuaries, 842, et aeq, 

conditions for inheriting as, 846. 

Shiah law, table of heirs in. 912, 013, 037. 

Shiah law “ increase ’’ and “ return,” 922. 
sister’s rights, summary of (Sunni law), S72-87'‘l. 
son’s daughter, rights of, 860. 
true grandparents, 854. 930. 
uterine brothers and sisters, 867. 
pre-emption, preliminary forms, C84. 

presumptions and ntles of interpretation as to pronouncement of divorce, 232. 
representatives of dooeased person, 735, 730. 

Voqf,’ differenoo of views on, 532. 

subject of, views on, 675, 570, 577. 

‘Tafwiz,’ 170n. 

*Takla’ (taqia) mental reservation, 592 

‘Talab-i-lahhad’, or demand, before witnesses, 677-08.>, see under frr-bmptio k. 
delay in making, 678, 685, 686. 
form of, 682. 

summary of law of, 683-685. 

‘Tninb-l-khuaumat’, or enforcement by suit, of frk-smftion q.v, 679-683. 
form of prayer in suit, 682 ill. 
limitation for, 679. 
uimeceasary when, 682. 

‘Talab-l-muathibat’ or assertion or immediate demand, 677-688. 

delay in making, 464, 678, 685, 686. 
explanation of insistence on, 685 (s. 528). 
form of, 682 id 
sale on credit when, 680. 

Shiah law relating to, 680. 
summary of law relating to, 684. 
term for making, 677, 685, 686. 

‘Talab-i-tamllk’ or ‘talab-i-khusumat,’ q.v. 

‘Talab I'taqrlr’ or ‘talab-i-ishhad,’ q.v. 

‘Talaq,’ 199, see nivoaca, s.v., pronovmoement. 
form of pronouncement, 200, 200»t. 
inheritance after, 231. 
results of talaqs, 229. 
under mistake, 205n, 
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‘Talaq-ul-lddaV 217n. 

Taluqdar, in Oudh may adopt, 273. 

*Tamkln,* 331»i. 

‘Tamllk’=transfer of ownership, 03. 

Tangible property, gift of, 403, 439, 336 ill. 

*Taqrlr*=afidrmatinn, 670/1. 

‘Taqla'=mental reservation, 502//. 

*Taullat,’s=transfer of proi>erty or of the control over il, e.y, to a MUXAWAltlii, q.v. 
‘TazwlJ’=marriage, 93. 

‘Ta'rll,’ 23»». 

Temporary marriage, aeo mut’a. 

Tenant, attornment by, in lieu of transfer of post.oH8ioii of Hwbjecl 441. 

has no right of pre-emption, 706»., e.v.‘n|.t under Punjab I..iwh Act, 727. 
in common, 442 
joint, 303, 304 

Tender of price by pre-emptor, 681. 682. 

Teatamentary capacity how rustnciod, 782 

guardian, 284, 294, 296, see ot AuuiAMsuir. 

Teetator, competence of, 779. 

suicide by eifect of, 7 79. 

Texte on interpreting Qvu-an, 70. 

‘Thayyaba’=not virgin, 91, 92. 

Theory of law of divorce, 216. 

‘hiba,’ 377. 

inheritanoe, 818>826, 837, 003. 
parentage, 257. 

Third partlee, following ‘waqf ’ property in hands of, 624. 

Tomba as object of ‘waqf,’ 601, 602. 
as property, 602. 

Tradltlona (or Sunna) as a source of law, 8, 11, 13, 22. 

authority of, 9, 13. 
classification of, U. 
ooUeotiona of, 14. 
forged, 13, 14. 
importance of, 16, 17 
historical valuer 16. 

repositories of Fro-Xslamic customs, 9, texts 76. 
that begging disapproved, 323. 

knowledge, must bo sought, 163. 
minors and orphans to be protected, 278. 
wife may take mainteuauco, out of husband’s properly, 343. 
trustworthy eighteen traditions according to Abu Hauifu, 14. 

‘waqf on, 530. 

Tratiefer, see au'x, uMiiisn KSXAXids, I'aia-UMFXioN, ‘waqi*'’ wilia 

of Property Aot, IV. of 1882, 340/t., 380n., 387/»., 484a., 494a., 518a., 763n., 769. 
Treaeurer of ohariteblo endowmenta, under Act Vi. of 1890, 608a. 

‘waqf propoi-ty may vest in, 608 ill. (7). 

Treaaury, puUio, see esousiax, ibubbixanoe. 

Tree, gift of without fruit on it, and 'vice, vena,' 420 ill. (2). 

Triple divoree, ‘ba’ in’ mode of divbroe, 214. 

True grandparenta, see nnaaixANCs. 

Truat, 330, (a 292), 383, 436, 470, 505, 606, 535, 737. 
life for, 606. 

known to Muhammadan law, 437. 

notioe ot, renders purchase (though for consideration) void, 775n. 
charitable object for, 535 , public and private distinguished, 618. 
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Tru«tM> «ee arEOuroB, ovabdiak. kutawax^. 
executor as, 736. 

OQoial, 607. 616. 

reeponeibility of, on departure from tcmis, rules of office or personal, neglect, 737. 
want of, waqf does not fail for, 611. 

Trustee's Act (Engli<<h 1860), (Indian, 1866), 609. 

Trusta Act IL of 1882,— 306n., 384n., 438, 666n., 537n., GG2ti., 607 634, 624. 
applicable to Muslims, 438. 
private and public distinguished, 618. 

‘Tuhr,’ or period between menses, 214n., 162, 217«>., 218, 243. 

Turns In managing ‘ waqf ’ 608, ill., 610 

Two disciples of abu UAmvA (g.«.) *.e., Abu Yusuf and Imam Muliainmad. 
Umm-i-vaiad’, 193. 

UmpIrSi having power to divorce, 210, 211. 

Umpires, decifflon of, regarding contingent divorces, 211. 

'Urnra', 376, 611. 

Unanimous opinion of the learned, ‘ijma,’ 17. 

Unauthorized ‘ mutawulli,' 627, 628 
Unauthorized agent, or 'fuzuli,' 141. 

Unbeliever : see AFOsTATiii, non-musum. 

Unborn person as beneficiary under ‘waqf,’ 166, 571. 

beneficiaries under gift or ‘waqf’ in shiah law, 616. 
donee of gift, 400, 616. 
heir, 836, 836, 906. 
legatee, 800. 

Unchaetlty, 88. 

deprives of right of guardianship, 289, cf 291, but not of iNHjSBiTANcn, 834. 
imputation of, to woman, 247 h. 

Unolroumolsed person, Islam of, 57. 

Uncle oUAKUiABSsxr (g.v.) by, 283, 286. 
iKHBBiTAiroa (gf.v.). 

UAINTENANCE (q.v. ) of and by, 366, 362. 

Undefined part: see ‘musha.’ 

Undivided property, or ‘musba’ {q.v.), 416-423. 

Undue familiarity, as affecting prohibition to marry, 116. 

with divorced wife, may operate us revocation of divorce, 227 s. 161 iU. 
Influence prestuned when donee dominates will of donor, 401. 
effect on probate of, 744 iU. 
on testator, 781. 

Unequal marriage by woman, avoidability of, 165. 

Universal legatee, 627, 778, 784. 

Unlawful conjunction, 117, in marbiagi:, q.v., «.i’. prohibition, 
dower, 170. 

Unmarried daughter, maintenance of, 348. 

‘’Urf,’ 23, 441/i., see crrsiOM. 

Usage : see cusToif, as to appointment of ‘jnutawalli,’ 611. 

Use or usufruct, bequest or gift of, how far entitles letting on heir, 519-520. 

‘Ueubah’ : see “ asaba,’ inhrritance. 

Usufruct : 610-620, as subject of bequest, 791. 

gift of, 61 1, 619, 620. 

Usufructuary will, 792. 

Uaurpor, property in possession of, cannot bo subject of gift, 402, 403, or of ‘waqf,’ 580. 
Usury Act, XXVIIZ, of 1865. 40. 

Uterine, ie., of half blood on mother’s side : see BROTnER, sister inherItakce. 

Uthman, 3. 
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Valid rotiremant, or ‘Kilwat-i-Sahih.* defined. 15!). 

legal eSocta, of, 169, IBO. 

taking place of consummation, 117, lai, 134, 136, 169, 100, 178, 213n. 
with impotent husband, makes whole dower payable, 178. 
with thrice divorced wife does not remove bar to her re>rnarryiug divorced 
husband, 134n. 

Vendee, in pre-emption q.v., «.«. buyer, J46. peiaonal law of, 663. 

Vendor, in pre-emption g.v., a.v. seller, 646, 663. 

notice by, to pro-omptor, of sale, 664. 6(i"». 

Veeted remainder, 394, 410, 413. 

Veeting of bequest in legatee. 802. 

Vicinage, giving right to pbk-kvipiio, (q . , s v •' .j. iyhbour”), 70 f 
Virgin, adult, cannot be moi'iiud without her con.- ut. 90, Jl, ‘.>7. 

Village communities and sit ■ «, pro emptiou m, imd.-r I'linpib .-wd Oudh Laws Acts, 726. 

Visits to strangers, husband restraining wife tr. m, 1(*8. 

Void and valid gifts, 366. 

void stipulations in marriage, do not .,,*oid tho marriage, 97. 

Voluntary, viz., revocable (transactions ' 377/^. 

Voluntary traneaotlona generally revo. able, 486. 

Voluntary Transfer, 670. 

Voluntary agreement {viz, without considciation) m Muliaizunadau law, 377, 486. 
Voluntary sale by heir of assets, 757 iM , (lO), 773 
Vow of abstineiico : see mvouUE, a. v- 'i1h.‘ 

Wadi'at’=dopa3it, 463a. 

Wahabi sect. 646. 

Wahhab, 34. 

Wages for last tliree months have priority over other debts of deceased, 731. 

'Wahib’, maker of ‘htba,' 365ii. 

Wajlbat’=what must necessarily be perlorm«d, 794. 

‘Wajib-ul-arz’, record of rights, 647, 647 h., 653-687; see pkk-empixon {a.v.) 

‘Wakf,’ soo ‘WAQF.’ 

'Walad’=child, offering, 632, 829 h, see auiaji. 

' Waqif’rrfoundor, 522 

as beneficiary under 'waqf,' 634, 601. 

as ‘mutawalli,’ 632, (>07. 

competence of, 641 . 

family of, as beneficiaries, 533, 568. 

insolvent circumstances of, 643 . 

religious merit, and, 661n. 

taking benefit, 632. 

when ‘waqf’ is for mosque, 640.. 

‘Waqf =dotaining stopping, standing, bcuco keeping tied up, 530, 530»., et aeq., 506, 517. 
abatement of shores in, 635. 

Abu Hanifa’s definition compared with that in ‘Shara ya-ul-lsleun’, 631 n. 
acceleration of interest under, 668n. 
accounts, suit for, 672. 

accrual of share of one beneficiary to others, 567, 569, 671, 634. 

Act, see Waqf Act. 

aotionablo claim cannot be subject of, 580 iU. 

administration, unauthorised, of 'waqf,’ 627, seo ‘mutawalli* below, 
committee by, 627. 

agnates alone included amongst children. 632». 

« A.Vifad, ’isdeBcendant8. 632. 

*Ali, celebration of birth of, for, valid, 584 ill., 556-656. 

unlawful, ‘mutawalli’ may be removed for, 623n. 


68 
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alienation, of pari not vraqf may be made, 655. 
allocation of beueiil, 673, 634. 

alteration in terms of, 568, 568», 66U-561, 671, 636n. 

‘4miii* calling out aloud in, mosque, 644n. 
anniversary .ceremony, ‘waqf for, valid, 584. 
apportionment of income, 667*671, 636. 
at discretion of ‘mutawalU’ effect of, 681 ill., 6'Jla. 
approach to Uod, and, 648n. 

‘a<iriba*=uoxt of kin, 633». 

‘’ariat’ and, 63 in. 

‘aulad’=ugnatic descendaiilH, 032. 

buuelit, distribution of, according to iliscroLion of ‘muLawalh,’ 681, 681». 

buneiit of, explained, 380, 622n. 

beneiiciary, 622. 

beneficiary conditional, 672n. 

adding of, valid, 671. 

existence of first, necessary in Shiah law, 67 In. 
individual, 57 In., 602. 
lease or alienation by, 667( 
mortgaging liis interest undor, 566n. 
seceding, 670, 591. 
suit by, if property alienated, 668. 
to cease to take any future benefit, 671 
“bil wasiat,’ 639n. 
blind children, for, 420 iff., 631 ill. 
books *waqf’ of, 67 6». 
bridge, for, 684n. 

brothers, Vaqf* lor, sisters included in, 631 iH. 
by Hindu. 642. 

cemetery for, oompletiou oi. 646 iff. 
caravanserai for, 626 ^^L 

charitable purpose under Charitable Endovvinonts Act, Glfn 
charity, customoi’y in muslim feunily, 585 Ul. 
implication of, in, 368 n. 
meaning of, 523n. 

unnecossai'y restriction of ‘waqf’ to, 530n. 

•waqf referred to os, in ‘Sliaraya»-ul Islam,’ 533. 
cliild includes agnates alone, 632>i. 

children, for, 430 tU., 533, 668, 582, .685, 595, 540 til., U02/»., 633 ill., 636 ilL, 637 iU 

cliildren of waqif fur, 533, 568, 582, 585, 695, 640, 629, 632. 

cognates not included in “ childi-en,” 632n. 

committee administration of wakf by, 621, 622. 

competency for making, 641. 

oomplotion of ‘ waqf,' 623, 644, 6.50, 638. 

what not enough, 646. 
condition in favour of ’ waqif,’ 384, 392, 634. 

becoming inapplicable, 627. 
conditional, instances of, d71,'672n. 
consideration for, leligious merit as, 548n. 
constitution of, soe decloratiun. 
construcriou of, 029, et aeq., 553 
consumed in use, things, as subject of, 572>579. 
contiugcut * waqf ’ void, 603, 568, 691, 625. 

‘ cy pres ’ 668, 601, et aeq., 620. 

deadi shrouds for, valid objeot of, 584 Hk. 
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death-illnoaa, made in, 841, 044 

debtB, ‘ waqf,’ for pasrment of, valid, 638 iU. 

•Icclaration of, 622-538, 547, 629. 
defined, 522, 624, 526, 630. 531 

forma of, need not contain (.ho word ‘ waqf,’ 536, 60.5. 

‘ do facto ’ ‘ jnntawalli,’ 627 
* dhamm,’ moaning of, 592. 
diaoretion of ‘mutawidli,’ 59 1». 

aa to appoii ioninunt income, avoids it, 681 
disturbance In monquo, 641 
elements of ‘ woqf,’ 544». 
enforcement of, legal proceeding for. -"TS. 
equality in benefit, 867, 634. 636 
equitable dootrinna, and, 62.5/?. 
evidence of, 841 tH. (3), 54 m. 

CKohonge of wakf propertj', 407. 
failure of prior interest aooolerating later, 668n. 
family, for. 840 iH, 884 iU., 5‘.i5n.. 626, 854, 868, 882, 
providing for benefit of. 082n., 884 iU. 
settlement and policy of law, 531n., 634, 864. 
family-endowment invalid. 584 til 
feast to commimity, ‘ waqf ’ for, valid, 684 ill. 
forms of declaration of, 836, 60.), til; 628. 
for benefit of * waqif,’ 393n. 
funeral expenses of poor, foi, 684 HI. 
general rules, 629-630. 
gift in form, oporating as ‘wac|f,’ 661n. 
good purpose, ‘waqf’ tor, 481. 
grant for subsistence in a waqf, 600. 

*habs,’ 661 m. 

‘haj,’ ‘waqf for, valid, .584 ill. 
liistory of, 630. 

‘hooUs’ or “hubs,’ 561/i. 
illusory, 540m., 582n., ,587m. 
immoral purpose, .569/<. 
immovable property ns subject of, 572, 673. 
improvemonta of property of, 664. 
inalienability of, see subject, alienation of. 
ineomo discretion of ‘niutawalli,’ aa to application of, 581 til. 
distribution of, 5(54, 634, 63.5. 
of ‘waqf,’ how to bo expended, 564. 
intention to create, 646m., 548m. 
interpretation of usage and, 629m. 
irrevocable, when it becomes, 632, 6.58, 6.59. 
irrevocability, 632, 669. 

‘jihad,’ ‘waqf for, valid, 683 ill. 

‘khangah,’ for, 637 ill 

lapse of share of beneficiary, 666, 869, 671, 635. 

lease of subject, beneficiaries by, 666, 657, does not avoid but postpones ‘waqf,’ 580 iHl 

legal effect of, 632, 660, 661. 

legatee making, prior to death of testator, 680 HL 

liberality distinguished from charity, 697m. 

life-interest series of, in ‘waqf, 571, 682, 689. 

life-interest series apart from ‘waqf’, under Sfaiab law, 583n, 

limited interests in, see life interests. 
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limited period for, void, !i60, 

'madraRa.* for, 043 iU. 
maintenance of individual under ‘ waqf,' 524, 564, 606, 
marriage, terminating * mutawalliship,’ 612 Hi. 

‘masjid,’ ‘waqf,’ for, S84»i. 

minaret addition of, to, 564n* 
meanings of terms in, 032. 
minor, suit by, to set aside, 542 iU. 
lapse of time in bringing suit, 542 ill. 

mortgage on subject does not avoid but postpones, 580 ill. 
mortgage of benefioiary’s interest in, 555n. 
mosque, building space, for. how may be dedicated. 638. 
basement, underneath, 630 iU, 
conditions requisite, for, 638n. 

‘musha,’ os subject of ‘waqf,’ invalid, 681, 638. 
right of worship in. 640. 
mosque, right of way to. 630 iJh 
molive, reli^ous in, 47, 633. 
movables of, 57Qn. 

accessory to immovable, 573 seq. 

‘musha,* of, 430, 532, 580. 

Mussulman Waqf, Validating Act, see waqv aos. 

*mutawalli’, 623, 606 et aeq. 

agent of, 622. 

agnates how far preferred to cognates, 616. 
alteration in terms of appointment, 66Sn. 
appointment of, 609, 611-612, OIC. 
arrangement for holding oilicB by turns, 008, 610. 

Bohome by court, 616. 

wishes of foundor to bo considered, 617, 018, 628, 
appointment of, when from specifiod class, r>58n.. 616. 
beneficiaries as, sohemo for, 632, 010, 61 6 
borrowing money, 623. 
buildings, creation of, 626. 
by rotation, 608 ill, 

competence and qualification, to be, 606, 610, 618n. 
conditional appointment, 611. 

‘do facto,’ 627, 628. 

•do son tort,’ 627. 

directions from Ck>urt, procedure for, 626. 

discretion to apportion income or benefit. 681 ill., 691n. 

executor de son tort, 616. 

failure to appoint, 532, 610. 

family of ‘ waqif,’ from, 016. 

female as, 006. 

for non-repair, removal of, 017. 

for specific individuals distinguished from public, 618. 

general appointment as ‘mutawalH,* what is. 616. 

generally, 621. 

joint, 609n., 621. 

lease power to, gran^ 626. 

loan, ‘mutawalli’ taking, 623. 

limatio not competent to be, 607. 

malversation, causa for, depriving 6f remuneraUon, 628. 
management by turns, 608, 610. 
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‘ mutawalli ’ minor and joint, 609n, 

not oompetent to be, 607, 608, 
mortgage, has no power to, 623, empowered by Court to, 662. 

*nasab,’ 032. 

‘nasi.’ 632. 

non-appointment of, 332, 610. 
non-Muslim as, 607»». 
occupation rent, 636. 

ofilce limited till marriage. ini!."nce of, 613 f!t 
not transferable, 558, 619 
saleablo, 617. 

Official Ti-usloo as, 607 HI, 616, 6^0, C21. 

powers and il-itii-s of, sri-- coi nr 

pn caimot, 707 f'H. 

provisions for appoaitn’ ■ f, 100 

qiialificatii.n to bo, 607, 60... 

removal of, 532, 617, '.19. 

remuneration oi, 557, ulU, 620. 

cannot bo attached or sold. 620. 

fixed by Court. 620, 621. 

resignation of, 619. 

rostrietiona on powe’.s of, 612. 

revewdon of superintend cnco to, 61 On. 

rotation, in, OOS, 6lo 

salary, 620. 

sale, of office of, 658, 617, 610. 
sale pow(<r of, 623, 624. 

scheme, by Court, for appoinlment of, 562, 016. 

successor of, 609, Oil, 612. 

cannot bo subject of arbitration, 617. 

successor of ‘mutawolli’ restriction <ui power to appoint, 617, fllSn., 616. 

suit for appointment of, 616. 

supervision of Covu't over, 628. 

transfer of trust by, 611»i. 

turns by 008 ill. (10), 608, 610. 

unauthorised, ‘mutawalli,’ 627, 628. 

unlawful alienation, 623n. 

when peculiarly qualified to be, 607//. 

‘wasi’ and, 615>i. 

‘waqif,’ as, 532, 600, 619. 
object of ‘waqf,’ 622, 633, 581, el seq. 

‘bar farzandan,’ 384, 534, 568, .>82, 686. 
charitable or not, how decided, .■/31- 
charity, 523, 329, 630, 3.34, 552, 570, 581, 688, 696. 
ch\iTch, 598. 

‘cypras,* 568, 691, 594-597, 62.'>. 
discretion of ‘mutawalli,’ 560-600. 

‘dharam,’ 595. 

failure of object, 661, 567, 669. .'»70. 
funeral coromonies, 393, 394. 
gootl objects, generally, 691, 693-598. 
individuals, 381-384, 406, 409, 424-431. 

'moharram' ceremonies, 590. 
mosque, 391, see mosquo,” above, 
obsequies, 683, 684. 
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object of ‘waqf,* option of ‘mutawalli,’ 378, 406. 

poor, 533. 565. 566, 568, 570. 585n., 595. 590, 635, 643, 643, aee ‘poor* below. 

presumption of, perpetuity, 532, 550, 570. 

private settlement, 633, 568, 571, 682, 586. 

property, see below, a. subjeot. 

prohibited by Islam, 694. 

provision for family. 533, 568, 571, 582, 686, 595, 
pardanashin by, 644. 

‘qadamd-sharif,* 684. 

'qarabat.* 633. 

remuneration of attendants, 643. 

repairs, 387, 664- 

reservation of power to alter, 660. 

residence, right of, 586 iU. 

right of worship in mosque, 640. 

sale of ‘waqf,’ property, 420, 658, 569, 623, 624. 

‘sajjadanashin,* 623 
scheme, 572, 598, 616. 
several, distribution equal, 567. 
shifting, 660, 661, 670, 671. 

subsistence, grant for. 606, on “maintenanoe under waqf,” 524, 564. 
suit under Civil Proceduro Code, s. 92, 672. 
suspension of, for repairs, 564>565, (e/. 428). 
temple, 699. 

temporary, 560, 661, 889. 

tomb, 601 . 

unlatriul, 669, 698. 

unasoertainable, 667, 600. 

imspecifled, 696, 697. 

valid object, what is, 633, 581-692, 599. 

‘waqif* as beneficiary, 384. 740, 534. 
ownership of waqf property, in whom vested, 632, 665, 580 
pardanashin by, 644. 

perpetuities and policy of law, 63 In., 532, 629. 

poor. 248»., 546 Ul. 552 iU., 568 itt., 583 iU., 605 iU.. 533, 551, see object. 

as beneficiaries, SS4, 585n. 
possession of, subjeot of. SIS, 532, 644, 580, 639. 

acts of ownership as evidenoe of, 639. 
by first of series of benefioiarim, •'>45, 668n. 
powers of ‘waqif,’ 632, 659n. 
power to add to, beneficiaries, 571. 

exolude from benefit, 57 1 . 
pre-sumption, 632, 661, 570. 

ogainst completion, 546. 
prior interest failure of accelerating later, 668n, 
proof of, 541 iU., 545n. 
property following, 624. 

provision for ‘waqif,’ interferes with religious motive, 66 In. 

in declaration for exchange of subject, 662. 
public utility, object of ’waqf,’ 622, 623. 

*qadam-i-Shari’ ‘waqf’ for, 684. 

Quran *waqP for reading, 585. 

‘qurbat’ and, 370, 371. 

registration of, not a contingency, 664. 

religious merit, an element of, 368n, 533- 
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religioua merit, as consideration, 648 m. 

motive, interfered wiUi by piovisjon in ‘warif ' lor ‘waqif, 031, 56 1«. 
removal of ‘mutawalli,’ 632, 416. 
rent for ‘ waqf ' property, 626 
residence, right of, 686 tff. 
return, religious merit as, 648n. 

“return” or ‘radd’ in 635n. 
rovoision to ‘waqif,* 662 i«. 
levocability, 632, 668. 

‘sadaqa’ aa declaration of, ‘Tnuqf,’ 637 i</ 

compared to, ‘hiba’ ai.d, 402.i , 5.> ’>• , 56 in. 

‘sajjadonashin,’ 623, 608 xU. 

minor as, 608/.. 

bale of ‘waqf’ property, court’s order net .-.saiv for, 626. 
when lawful, 626. 
scheme, 696n., 627n. 

‘serai’ for, 626 tU, 

tihiah law and Abu Hanifa's view of, compared, 631/*. 

‘mutawalli,’ of Sujmi ‘waqf,’ >‘07 ill. 
shifting uses, 602/i. 
slraugers in favour of, 571. 
students ‘waqf’ for, 686 ill, 
sons ‘waqf’ for, daughters iiiclu/iou m, 630 UL 
subject of, ‘waqf,’ 622, 626, 673. 

alienation of, 5o5n., Q2:in, 

wJiother lawful when uo benotit, 656, 537. 
when sale beneCoial, 374n. 
removal of ‘mutawalli’ for, 023n. 
suit to act aside, 668, 623. 
axes as subject, 675 (table), 
books as subject, 673, 674, 677. 
breach of trust, suit on, 644. 
certainty of subject, 681. 
conditions relating to, 673, et ntq. 
court may authorise sale, etc., 624. 
disturbauco in mosque, 644. 
followed can be in the hands of third person, 624. 
iimnovsble property, 672, 673. 
implements of husbandry os, 673 (table), 
improvements in, 664. 
inalienability of. 660-666, 623, G24. 
land on which mosque, 434. 
money os subject, 674, 677*678 
mosque, ‘waqf’ for, 680, 638<045. 
moveables, 673*677. 

‘musha" as subject, 632, 680. 

ownership of subject, 632, 648»., 580. 

pltinks as subject, 676 (table). 

removal of ' mutawalli ' for alienating, 623n. 

repairs, to subject, 664, 617. 

reserving power to sell, 659. 

reserving power to exchange, 363. 

sale of, 667, 669, 623, 624. 

saws as subject* 676 (table)- 

shctfee, os aubjeot, 674, 678, Slit, 
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subject of, shovels as subject, 676 (table), 
sold, can never be, 434. 
spades as subject, 387 (table). 
tTiinga consumed in the use as subject o4 673-571 
undivided property, as, 632, 680. 
vessels, 696* (table). 

succession to benefit under, 029, 630, 637, 639. 

‘mutawaJli,’ office of, 611. 
suit in respect of, 644. 
taxes, 667. 

‘ta'zias’ for valid, 684. 

teacher, *waqf’ for endowing, valid, 683. 

temple, for, 668, ttt. 

temporary, void, 662 ili. 

testamentary, ‘waqf,’ 623, 639, 641, 650, 669, 663». 
for mosques, 630. 
provisions for heirs, 639. 
revocability, 669. 

Shiah law of, 639, 641 . 
tomb, ‘waqf for prayers on, 601»., 601. 

‘towliat’ does not imply ‘woqf,’ 637 iU. 
tradition relating to, 630. 
tremsfer of ‘mutawallisbip,' 61 in. 

subject to God, 648n, 
trees, exclusion of and ‘musha*,’ 681 Ul. 
trust compared to ‘waqf,’ 635, 630. 
unauthorised dealing with, 624w. 
unborn person ‘waqf,’ for 672, 603, 604n. 
usage for interpretation of terms of, 629>i. 
usurped property ‘waqf,’ of, 680 ti(. 
variations in, 696, 690n., 697. 
verbal, 6237». 
void, when, 643, 659. 

‘walad’ ‘waqf’ for, 409n. 

Waqf Act-see waqv aox, boluw. 

‘waqif’ participating in benefit, 64U. 

‘waqifs’ death prior to fosskssion, (</.v.) 546, M. 
‘waqfnama,’ 623, 627. 

‘wasiat’ and ‘waqf,’ 61 la. 

‘wasiat bil waqf,’ 639n. 
well, ‘waqf for, 584 Hi 
words, interpretation of, 027*633. 

of deolaration, 536, 604n., 029. 
writing in, 623n. 

‘yatim,’ 424. 

Waqf Aot (Mussalman Wakf Validating Act, 1913), 523 et aeq. 
charity, 529, 670. 

custom or usage, not effected, 625- 
defimtion, 626. 

effect not retrospective, 623, 626. 
family settlements, 664, 626, 635, 668. 
law before the Act, how far binding, 631, 636, 588. 
object, 627. 

poor, ultimate beneficiaries under Act, 670. 
purposes for, 526, 683- 
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BUbjeotr of Suraq!,’ 628, 629. 

romoteneaa of benefit to poor, etc., no ground to invalidate waki', 525. 
retrospective, not, 623, 626, 687. 

reservation ultimate to poor may be express or implied, 661, 053. 
scope, 626, 583. 

Ward, 276, et aeq, soe uuardian. 

‘Wapl8’=heir, 632. 

‘Wauaaan’rrhoirH, 632 . 

‘Waar=executor or admimatralor, 730, 736. 

‘mutawalh’ and, Glfm. 

Waala, ‘Wa8lat’=will, 730, 778 
Whoredom, see ADTn.TicBY. 

Widow, (soe wixM) childless, Shiah, lakos n,) (iiirt of nu-sbatid's Jaiuls, 916. 

‘hidad ’ by, 128, 131 
‘dddat’ of, 

inheritance, aoo iNUi-.aiTAwrii, 

in possession in heu of dower wi-oii, 4 jiillj- c laimin g to be sole heir, 763n. 
lion for unpaid dower, 182. 
maintenanco not due to, 336. 

Wife, apparel of, 335 (see widow). 

accussiblu and obedient, must be, 331. 

acts making one rank as a wife for proliibition to marry, 115, 116, (as. 28, 29). 
avoidance of marriage by, 263. 
divorce, inheritance after, 230-231 
option to obtain, 208-211. 

remarriage witli, 133, 136. 
entitled to separate apartments, 335. 
four wives, a man may marry, 117. 

strict, oqualit> necessary, 106 
gift between husband and wife, 454, 487, 488 
inheritance, see imuI'SHTAMCk. 
judicial protection to, 114, soe siAiuiiAOE. 

maintenance due after ]>uberty 331 out of jiroperty of absent husband, 329, 343 345. 
‘m ut 'a’ h V. 266 

must not bear certain relations to other, wife, 117, 118. 

exceed four in number, 117. 
nursing children, 112, 120-121, 236, 347. 
option to annul marriage, 262. 

divorce herself may be given to, 208-211. 
refuse conjugal rights, for unpaid dower, 180, 181. 
possession transfer of, unnecessary, in gift, 464. 
revocation of gift to, 486-488. 
not pass out of her natural family, 103 
relations with husbands’ family, 106 
residence with parents, agreement for, 109 
restraint of by husband, 104 
status, 105. 

suckling children, 112, 120, 121. 347. 

Will, abatement of bequests where in excess of k of ostato, 794, 797, 804. 
speoifio legacies, mode of, 796, 798. 
acceptance of legacy, 802. 

facts proving, 802n. 
accrual to subject of bequest, 788. 
acknowledged debt, 81 6n. 
acknowledgment in death illness, os, 816». 
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annuity, bequest of. 701. 
appointing; guardian. 284. 

**ariat* in uill. 008. 
assent cannot be retracted. 789. 
facts proving. 802». 
of heirs to will, 782- 
legatee, 800 UL 
some hors only, 782. 

attesting, and consent thereto, 782».> 780 ili. 
avoidance of. by heirs. 810. 
bequest. 432. 607. 

charity under guise of, 81 0». 

demonstrative legacy. 81 In. 

fraction of estate, bequest of, 795 

heir, bequest to one. other heirs* consent. 782. 784. 

inconsistent, effect o^ 812. 

indefinite, how determined. 809. 

lapse of. 802. 803. 

limited in duration. 507. 791 . 

mare foaling, 700 iU. 

occupancy, produce, r^denco. services, bequest of, 791. 
pious, priorities amongst. 784, 794 
priorities. 782. 705. 796. 

property not belonging to testator, bequest of. 812. 
purpose, other than pious, no priorities amongst. 704. 795. 
s hare of heir, bequest of. 797 iB, 
specifio. 81 In. 
subject of bequest. 791 . 
vests in legatee by acceptance. 800 
boqueathable third, rule, of, presumption that testator knows, 7O0n. 
brother legacy to, 785. 

purporting to make sole heir, 785n. 
capacity to make will, how limited, 781, 782. 
cemetery, for. 785. 
charity, for. 794, 801. 

bequest in ostensible form of, Sl5n. 
children, purporting to exclude, 792. 
church, not valid object. 785. 

will in favour of, invalid, 785. 
class of persons, bequest for, 803. 804. 
codi<^. 797 itt. 

co legatees abatement between. 793. 704. 

accrual in favour of, 8<^. 
competence as legatee, 700. 

of institution, 801. 
murderer, 800. 
non>Mualim, 800. 
when heir, 800. 
to make will, 770, 781. 
consent of hmrs, 782, 7827k 

presumptive heirs, 789. 
some heirs only, 789. 

to will does not converted it to a gift, except in Shali’i 1 aw, 782. 
validity of consent how eetabliahed, 782. 
constJruction of» see interpretation, below. 
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cuaton), governed by, to dispose of whole property, 791. 
burden of proof on legatee, 791. 

death of testator caused by legatee when avoids in Shiah h 800, 801. 
will speaks from, 809. 
illness, acknowledgment in, 815n. 
gift in ranks as will, 814. 

of testator, heirs’ consent during whether valid, 788n. 
return for gift in, 484 ill. 

debt acknowledged on doath-be.l oporatcs «« a will, 815. 

has priority over bequest. 485. 
deed, operating as will, 807. 
deferred gift may take efferi as, 807. 
definition of, 778. 
demonstrative Ir^.'icy, 811 .i. 
denial of bequest, is not n vocalir.n, 8l.l. 
discretion of executor, bequest at, 80 ' 
disinheriting heir, 309n.. 792. 
distribution amongst joint-legntoes, 8o‘{. 

‘ donatio mortis causa* may operate uh. 807 
dumb, person will by, 807. 
escheat, 787 

evidence establishing will, 807, 808. 

Quran on, m08. 

excess of 1/3, whon bequests are in, — abatement in Sunni law, 793, 794. 

priorities in Shiah law, 796. 

existence of will, where does not prevent obtaining Succession Oertifioat*, 740. 

execution of will what is proper and valid, 80.5, 806. 

executor, 'mutawalh' and, 616n. 

express bequest, 812. 

form of will, 806. 

gift in death'bed illness, 484 ill. 

operating as will if deferred, 430 UL, 806, 807, 814, 816, 817. 
gratuitous acts if postponed to death rank as will, 562, 663. 
guardian for marriage of minor cannot be appointed by will, 782/i., see MARRTAn>\ 
heirs, actual consent of. 782, 784. 

consent whether implied, by residence in subject of bequest, 782n. 
gift to heirs on death-bed, 814»i. 
legacy to heir jointly with stranger, 803 iU. 
preference of one heir over another, 792. 
when none, 783, will in favour of an heir, 783-785 iU., (6), (6). 
homicide is disqualified from inheritance, and legacy, 800, 80], 834, 900. 
executor of homicide, position of, 801 ». 
house abatement of legacy for, 796 ill. 

reridence in, 791 ill., 782n. 
husband, will purporting to exclude, 629n. 

when sole heir, extent of testamentary capacity, 783, 783n. 
implied bequest, 812. 
in favour of peraon killing testator, 801 . 

‘ in praesenti ’ when a gift is not, may operate os will, 436 ill., 806, 807, 814, 815, 817. 
insolvent cannot make, 778, a 676 (3). 
interpretation of, 809, 811. 

acceleration of bequest, 810. 
aocesnon to subject of bequest, 005, 708. 
ambiguous, 809. 
appropriation of subject, 811. 
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interpretation of, charity, will for, 801. 

death, will speaks from, 809. 

discretion of executor in, 801. 

exclusion words of (as regards children), 792. 

fractions of estate, of, 798. 

good purposes, for, 801. 

intention of testator to be given effect to, 809. 

lapse of bequest, 808, 804. 

money, bequest of, 811. 

of more than 1/3 estate, 793. 

prior bequest failure of, 810. 

priority amongst legatees, 79.4. 

Tslam, bequest which is opposed to, 128 
joint legacy to group of persons, 803. 

heir and stranger, 80.» ill. 
law applicable to will of Muslim, 778. 
legacy to individual, though ostensibly for charity, 815n. 

ranks as unconditional, if the condition is for acting os executor, 7.34 iU. 
severally and jointly, 805. 
legatee, 799. 

causing death of testator. 800. 
making ‘ waqf ’ prior to testator’s <leath, 580 ill. 
letter operating as will, 800. 

. lunatic, 779. 

* masjid,' for, 785. 

Majority Act, and, 779. 
minor, 779. 

ratification of will by, 779 
Shafl’slaw, 781, 
imdue influence, 781 . 

will by, falls under law of arinorily, a.s well as of succession, 780n. 
mosque, legacy for, 78.5. 

‘ muhabat,’ or colourable sale, 816, 810. 
non-Muslim, bequest to, valid, 800 
not to be over 1/3, 782. 

valid in favour of heirs, 782. 
oooupation of house will for, 791 iU. 

oral will probate of, 743. 
validity of, 806. 
when suspected, SOO/i. 

‘ paidanashin 781 . 
person under puberty will by, 799. 8U0. 
pouB purposes, liequest for, 784. 
priorities regarding, 796. 

relative merits of, 794ti. 

poison, testator by taking, when will invalidated. 779n. 
postponed to debt, 778 
pre-decease of legatee, 802 

pre-emption, by ‘chakduri’ tenure eo-sliarera, 728 
preference of heir in, 792. 

presumption when two succession bequests of, 795 

that testator knows rule of bequoathablo third, 795n. 
pro-sumptive heir cannot validate, 782n. 
prior bequest^ failure of, 810. 
produce, bec^uest of, 791- 
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proof of will, 806, 807, 808. 
rents, bequest of, 811 ill. 
residence in house, 791 iU. 

right of, as bequest, 805 ill. 
restriction on power of making, 782, 783. 
revocation of will, 812. 

addition to subject, by, 813. 

of dealing with subject of legacy may operate as, 813, 814 
denial of bequest is not, 813. 

Shiah (Ilhna >Ashari) when may bequeath— more than 1/3, 784 
Shad’i law, minor incompetent to make will. 781. 

will validated by consent of heirs, ranks as gift, 782. 
several interest of legatee, 804. 
signature to win unnecessary, 806. 
homicide, slayer or, 800. 
sole heir, when wife is, will how far valid, 873fl. 
son, share of, as legacy, 7G3 iH. 

speoiflo bequest and bequest of value of an artiole, 818 iU, 
mode of abatement, 706n. 

Succession Act on, 81 In. 
specified prc^-icrty, bequest of, 644n. 
subject of bequest, 791. 

Succession Act, 81 In. 

Succession certificate when there is a will, 740. 
suicide, effect of, on will, 779 
survivor, legacy to, 804 tU., 806. 
synagogue, not valid object, 785. 

third, boqueathable, presumption that testator knows rule of, 706n. 

of estate, bequest must be within, 782, 783, 791 . 
to one heir, without consent of others, 782. 
tomb, bequest for, 786. 

‘towreet’ translation of, not valid object, 786. 
tyrants, not valid object, 785. 
unborn person bequest to, void, 800. 
uncertain, how to be interpreted, 809. 
uncertainty of legatee avoids, 810 iU. (4). 
undue influence o^, 781 . 
universal suooessor, nomination of, 778. 
usufruct, bequest for, 791. 
validated by consent of heirs, 782. 

validity of, how established, 779, 782, 791, 797, 800, 802, 806 
voluntary transfers or obligations operating as wills, 814. 

Vaqf,* and will. 639 m. 

by legatee prior to testator’s death, 580 iU, 
wiU for, 801, 639-641. 

•wariat,* 778. 

‘wasiat bil waqf,’ 639n. 

wife when sole heir testamentary capacity increased, 783. 

witness, Quran on, 807, 808. 

written will, 806, 807. 

writing abaenoe of suspicion from, 808n. 

Ill* Aot, 1 Vick 0 . 20. 809n. 

is extra oommeroium, (dower), 170. 

,Wltn«*6ff — to divoroa^ 201'. 

marriage^ 100. 
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to ‘talab-i-ishhad,’ (pre-emption), 67& 
will. 806. 

Women as witneesee, 100, aeo ouabdun, inherptanob, maintenance 
Worship, right of, in mosque, whether common to all MusHms, 640 
ritual, usual in, 641 
Writing divorce in, 219, 220. 
gift in. 372. 
nuurriage in, lOOn. 

‘waqf,* in, 523- 
will, in, 806. 

Wrongful confinement, of wife by husband, 108- 

‘Y«tlm’s=orphan, 633, 448 m. 

Young not having attained puberty, 322. 

Yueuf, Abu, see abu banipa. 

Yohir*, hie school of law. 16, 18. 

Rlwayat, 77n. 

Zold Ibn Thabit, editor of Quran, 3, on true-grandfather's rights, 874it. 
‘Zakat* or tithe, 323. 

‘Zamlndar* and life-interest, 480n. 

Zamlndarl, share in, how transferred, 442. 

‘Zavl,* plural of ‘zu,’ g, v. 

‘Zavll arham’=di8tant kindred, plural of ‘ztr’ ‘rahm’ (?,v.) 882. 

‘Zavll farlaz,’ plural of ‘zupars’ (g.v.). 

Zlhar’ between parties to ‘muta’ contact, 113, 126»., 243, 244, see divobob. 
‘Zlmmr=NON-MCSUM (g.v.) subject of Muslim state, 133, 35, 248. 

ZimmI, liberty of faith to, in Muslim State, 35. 

‘Zlna,’=:ADUi,TBBY, 42, 88n., 210. 

affinity how far establisiied by, 116. 

parentage or consanguinity, not established by, 257, 268, 270. 
'Zu’=ma8ter or possessor of. 

‘Zuyut’=field, 698. 
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